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PREFACE. 


I  have  endeavoured  to  render  this  work  not  only  an 
elaborate  and  complete  treatise  on  the  principles  of  the 
Law  of  Co7itractSf  illustrated  and  explained  by  practical 
cases,  but  also  a  useful  A^isi  Prius  book  on  the  very 
many  important  subjects  which  it  embraces. 

In  order  to  attain  the  former  object,  I  have  carefully 
examined  the  most  approved  elementary  works  upon 
Contracts, — foreign  and  English, — and  the  many  excel- 
lent judgments  pronounced  by  our  courts  in  reported 
cases. 

With  the  same  view  I  have  in  general  attempted  to 
explain  the  reasons  upon  which  the  cases  referred  to  have 
been  determined;  to  reconcile  decisions  apparently  of  a 
conflicting  nature;  and  to  point  out  those  cases  which 
seem  not  to  be  supported  by  principle. 

That  the  work  may  aspire  to  some  rank  amongst  prac- 
tical Nisi  Prius  publications,  I  have  not  only  given  with 
great  care  the  facts  of  the  more  important  or  leading 
eases, — so  that  the  work  itself  may  furnish  ready  grounds 
for  argument,  and  easy  means  of  correcting  any  false 
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deduction,  or  explaining  any  obscurity  of  the  author, — 
but  I  have  also  introduced  many  ad<litional  subjects,  and 
amplified  such  as  appeared  to  me  to  be  too  slightly 
noticed  in  the  former  edition : — I  allude  chiefly  to  the 
law  affecting  contracts  for  the  sale  of  Real  property ; — 
and  that  relating  to  Landlord  and  Tenant; — Fixtures; — 
Husband  and  Wife; — Partners ; — Principal  and  Agent ; — 
Principal  and  Surety,  or  Guarantees  and  Indemnities ; — 
The  Sale  of  Goods; — The  Action  for  Money  had  and 
received ; — and  Carriers.  The  stamp  law  as  it  relates  to 
agreements,  and  receipts,  is  fully  stated. 

The  law  of  Defences  to  actions  for  debts  and  iij^on 
special  contracts,  has  also  been  detailed  with  considerable 
diffuseness.  No  pains  have  been  spared  to  render  this 
part  of  the  treatise  practically  useful.  Not  only  are  the 
nature  and  validity  of  each  probable  ground  of  defence 
fully  considered,  but  the  mode  oi  j>teading  and  o{  proviuff 
such  defence,  is  also  explained. 

The  Index  has  been  prepared  with  great  care,  and  will, 
it  is  hoped,  give  ready  access  to  the  contents  of  the  work. 

G,  Pump  Court,  Temple. 
22nd  Mmjy  1834. 
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Section    I. — Of  the  Different  Kmds  of  Omtracts^  and  of  the 

Nature  and  Common  Law  Requisites  in  genercd 
of  a  Contract  not  under  Seal. 

Section  II. — Of  the  Form  and  Construction  of  a  Contract  not 

under  Seal. 

Section  III. —  Of  Stamping  Agreements. 


Section  I. 
Of  the  Different  Kinds  of  Contracts. 

The  term  Obligation  is  used  by  the  Roman  jurists,  and  by 
Pothier,  in  the  preliminary  article  to  his  Treatise  on  Obligations, 
as  denoting  in  its  proper  and  confined  sense  every  legal  tie  which 
imposes  a  necessity  of  doing  or  abstaining  from  doing  any  act ; 
and  as  distinguished  from  imperfect  obligations,  such  as  charity 
and  gratitude,  which  impose  a  general  duty,  but  do  not  confer  a 
particular  right,  and  from  natural  obligations,  which  have  a  defi- 
nite object,  and  are  binding  in  conscience,  but  afford  no  legal 
remedy.  English  lawyers  generally  use  the  word  obligation^  in 
reference  to  agreements,  in  a  more  strict  and  technical  sense, — 
namely,  as  importing  only  a  particular  species  of  Contracts^  that 
is.  Bonds  (a) ;  and  they  adopt  the  term  **  Contract "  when  they 
wish  to  convey  a  more  extensive  idea  of  a  legal  responsibility 

(a)  Co.  Lit.  172,  a.  See  Bro.  Abr.,      In  Com.  Di^.,  Bonds  are  treated  of 
Roll  Abr.y  &  Bac.  Abr., tit  Obligation,      under  the  lie«id  Fuit. 
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resulting  from  the  voluntary  engagement  of  an  individual  t<i 
another,  and  as  distinguished  from  a  liability  originating  in  a  tort 
or  wrong  unconnected  with  agreement.  The  term  Contractj 
comprises,  in  its  full  and  more  liberal  signification,  every  descrip- 
tion of  agreement,  obligation,  or  legal  tie,  whereby  one  party 
binds  himself,  or  becomes  bound,  expressly  or  impliedly^  to  another 
to  pay  a  sum  of  money,  or  perform  or  omit  to  do  a  certain  act ; 
but,  in  its  more  familiar  sense,  it  is  most  frequently  applied  to 
agreements  not  under  seal  (/;).  The  term  Agreement  is  rarely 
used  in  relation  to  specialties ;  for,  if  considered  in  its  strict  and 
more  critical  meaning,  it  clearly  imports  a  reciprocity  of  obliga- 
tion (c),  and  in  that  point  of  view  would  not  include  s|)ecialtie.s, 
which  require  no  consideration  or  mutuality  of  stipulation.  The 
word  promise  is  used  to  denote  the  engagement  of  a  pei*son,  with- 
out regard  to  the  consideration  for  it,  or  corresponding  duty  of 
the  other  party  {d). 

It  is  not,  however,  very  material  to  consider  what  particular 
meaning  is  generally  attached  to  these  various  terms.  The  esst»n- 
tial  distinctions  between  the  different  kinds  of  contracts  constitute 
a  much  more  important  subject  of  inquiry.  These  distinctions 
are  clearly  designated,  and  assign  to  each  class  of  contracts, 
attributes  and  consequences  of  the  most  marked  character.  They 
demand  a  cursory  notice  before  we  discuss  in  detail  the  only 
subject  matter  of  this  work,  viz.  Coniracts  not  under  Seal, 

Contracts,  or  obligations  ex  contraciuy  are  of  three  descriptions, 
and  may  thus  be  classed  in  their  relative  order  or  degree  of  supe- 
rority : — 1 ,  Of  Record ;  2,  Specialties ;  3,  Simple  Confradts. 

'1.  CoNTKACTs  OF  Recokd. — Contracts  or  obligations  of  r^cord, 
are  judgments,  recognizances,  or  statutes  staple;  and  these  are  of 
su[ieridr  force,  because  they  ha've  been  promulgated  by,  or  are 
founded  upon,  the  authority,  and  have  received  the  sanction,  of  a 
Court  of  !R(:»cord.    These  dbligatiofis  bind  the  land  (e) ;  their  exist- 


(b)  And  perhaps  tliis  is  its  more 
correct  ineaninp;.  S^  3  Chit.  Coiii.  L. 
2;  per  Feriain,  J.,  in  Sidenham  ^ 
Worlingtoti^s  Case,  2  l^on.2i5;  Johns. 
()ic.  tit.  CtmtracU, 

(e)  Com.  Dig;.  AgreeineM,  (A  1) 
ciles  Plowd.  5<<,  0  a.  See  /.er  lA)rd 
Ellenborou^h,  iii  Wain  v.  IVar Iters,  5 
East,  16;  by  the  Court,  in  SauiuUrs 
Y.  Wakefield,  4  B.  &  Aid.  5<)5 ;  and 
I^wrence,  J.,  in  Egerton  v.  Mat  thews. 


6  East,  308. 

(rf)  See  id.  And  the  word  Promise 
is  used  in  this  sense  in  the  late  Sta- 
tutes, which  render  \%ritinpr  and  signa- 
ture necessary  to  give  effect  to  en- 
gagements (without  any  new  consi- 
dcr.ition)  to  pay  debts  barred  by  tlie 
Statute  of  Litnitations,  by  a  banltrnpiN 
certificate,  or  by  infancy.  Post  4,  note 

(c)  1'idd.  9tlt  ed.  936. 
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ence  is  in  general  triable  only  by  an  inspection  ot  the  record  itself, 
not  as  a  matter  of  fact  (f) ;  and  no  consideration  is  necessary  to 
render  them  binding,  nor  can.  they  be  impeached  by  the  parties 
themselves,  even  for  a  defect  apparent  on  the  face  of  them,  except 
by  writ  of  error  {g).  When,  however,  they  have  been  obtained 
by  any  irregularity  in  practice,  the  court  in  which  the  action  is 
pending  has,  of  course,  the  power  to  set  them  aside ;  but  they 
cannot,  whilst  in  force,  be  impugned  by  the  parties  by  pleading. 
In  general,  the  record  precludes  all  inquiry  into  any  illegality  of 
consideration  or  fraud  in  the  transaction  which  formed  its  foun- 
dation; except  that  third  persons,  affected  by  a  fraudulent  judg- 
ment, may  impeach  it  in  pleading,  or  treat  it  as  void  (h). 

S.  Contracts  under  Seal. — Contracts  or  obligations  under 
seal,  or  specialties,  (as  deeds,  bonds,  &c.,)  are  instruments  not  merely 
in  writing,  but  sealed  and  delivered  over  as  deeds,  by  the  party 
bound,  to  or  for  the  benefit  of  the  person  to  whom  the  liability 
is  incurred :  "SUch  sealing  and  delivery  being  a  particular  form  and 
ceremony,  which  alter  the  nature  and  operation  of  the  agreement. 
JNeilher  a  date  (i),  nor  at  common  law  even  the  signature  of  the 
fMirty  (it),  is  essential  to  the  validity  of  an  instrument  as  a  deed: 
but  neither  the  sealing  nor  delivery  can  be  dispensed  with  (/). 
There  may,  however,  be  a  sufficient  delivery  by  words  only :  and 
where  a  party  to  an  instrument  sealed  it,  and  declared  in  the 
presence  of  a  witness  that  he  delivered  it  as  his  deed,  and  yet  he 
kept  it  in  his  own  possession,  but  nothing  further  transpired  to 
qualify  the  declaration,  or  to  shew  that  the  party  did  not  intend  k 
to  operate  immediately,  it  was  held  that  the  delivery  was  sufficient 
•to  create  a  deed ;  and  it  was  also  decided  that  a  delivery  to  a 
third  person,  for  the  use  of  the  covenantee,  is  sufficient,  if  the 


(/)  See  I  Chit.  PI,  52 1  ;  3  uL  9f>4. 
5th  ed.  The  exisienceuf  an  Iruh  j udg- 
Bient  is,  however,  triable  in  this  country 
bj  a  jury ;  for  it  c.in  only  l>e  proved 
bere  by  an  examined  copy  upon  oath, 
the  veracity  of  which  is  a  question  for 
the  jury.  Coliiru  v.  Lord  Maihetr, 
'5  East,  473.  Aoc>»rdinpf  to  Uarru 
T.  Siiundersy  4  B.  Ac  C.  41 1,  an  Irish 
judgment  is  not  to  be  treated  in  this 
eouutrv  cis^  reeord. 

m 

(g)  See  Mines  v.  MacferUtn^  2  Burr. 

1005 ;  per  loKwrence,  J.,  in  Hayunrd 

▼.  Ribbmuy  4  East,  31 1 ;  3  Chit.  Com. 

L.  10.     As'tu  the  jurisdiction  of  the 

•courts  over.jttdgineiits  on  fraudulent 


warrants  of  attorney,  see  Tidd,  9th  ed. 
547 ;  Harrod  v.  Benton,  8  B.  &  C. 
217;  AiaWtftv.itfaWtn,3a&Ad.934. 

(A)  13  Eliz.  c.  5;  27  Eliz.  c.  4  ; 
Moore  v.  BownuikeTj  7  Taunt.  97 ; 
2  Marsli.  392,  8.  C. 

(t)  Bac.  Ah.  Obligation,  (C) ;  Com. 
Dig.FaiV,  (B3). 

(k)  Bac.  Ab.  Ohliijutifm,  (C);  2 
Bla.  Com.  304  ;  17  Ves.  479;  AlUer, 
it  seems  in  those  cases  in  which  signa- 
ture is  required  by  theStatuteof  Frauds 
in  respect  of  die  subject  matter  of  the 
contracu 

(/)  See  the  difierent  Abridgments, 
and  Com.  Dig.  F(dt\  2  BUu  C.  340. 

b2 
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grantor  part  with  all  controul  over  the  instrument,  although  the 
person  to  whom  the  deed  is  so  delivered  be  not  the  agent  of  the 
covenantee  (m), 

8.  Simple  Contracts. — In  speaking  of  simple  contracts^  we  are 
to  understand  not  only  verbal  promises,  strictly  so  called,  but  also 
such  as  are  reduced  into  writings  but  are  deficient  in  the  formula 
of  sealing  and  delivery  over  as  deeds.  It  is  an  essential  and  leading 
principle  of  the  law  of  contracts  that  agreements  by  parol,  and 
such  as  are  in  writing,  (but  are  not  sealed  and  delivered  as  deeds,) 
have  the  same  efficacy,  properties,  and  effect.  The  difference 
is  not  between  verbal  and  written  contracts,  but  between  parol 
or  written  contracts  on  the  one  hand,  and  specialties  or  obli- 
gations under  seal  on  the  other.  It  is  true,  that,  by  the  Statute 
of  Frauds  (;/),  certain  agreements  must  be  reduced  into  writing, 
and  signed  by  the  party  to  be  charged  thereon;  and  other 
recent  acts  of  Parliament  render  writing  and  signature  indis- 
pensable requisites  to  the  validity  of  particular  promises  (o). 
But  the  ceremonies  of  writing  and  of  signature,  are  in  these 
instances  prescribed  rather  as  necessary  evidence  of  the  con- 
tract or  promise  to  which  they  refer,  than  as  an  essential  or 
constituent  part  of  the  engagement  itself  {p).  The  character 
of  the  agreement,  and  its  effects,  are  not  altered.  The  forms  of 
writing  and  signature  are  essential  in  the  particular  instance,  but 
even  when  observed,  the  agreement  acquires  no  greater  vigour 
and  force  than  such  as  belong  to  a  contract  of  that  class ;  and 
there  are  still  wanting,  and  must  be  supplied,  all  the  usual  re- 
quisites of  a  simple  contract  to  give  it  efficacy.  Thus,  a  con- 
sideration is  necessary  to  the  validity  of  a  simple  contract,  whether 
it  be  entered  into  verbally  or  in  writing. 

"  All  contracts  are,  by  the  laws  of  England^  distinguished  into 
agreements  by  specialty  and  agreements  by  parol :  nor  is  there 
any  such  third  class,  as  some  of  the  counsel  have  endeavoured 
to  maintain,  as  contracts  in  writing.     If  they  be  merely  written. 


(w)  Doe  d  Gamons  v.  Knight,  5 
B.  &  C.  671 ;  8  D  &  R.  348,  S.  C 

(n)  29  Car.  2,  c.  :3. 

(o)  A  promise  to  pay  a  de1)t  barred 
by  the  Statute  of  Limitations,  9  G.  4, 
c.  14,  s.  1 ;  3  &  4  W.  4,  c.  42,  ».  65 
or  by  Infancy,  9  Geo  4,  c.  14,  s.  6 ;  or 
by  a  Bankrupt*s  Certificate,  6  G.  4, 
c.  16,  s.  131 ;  must  be  iu  writing. 


{j))  Sed  per  Cur,  Thornton  ▼. 
Ktrnpstets  6  Taunt.  788;  Egerton  v. 
MatUiewty  6  East,  307.  It  i£  on  this 
ground  tliat  a  party  may  sue  on  a  ood- 
tmot,  although  it  I  e  void  as  against 
himself  for  want  of  his  signature  under 
the  Statute  of  Fi-auds,  id. ;  and  al- 
though in  general  a  contract  must  be 
obligatory  on  both  parties.  Seepoitp  13. 
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and  iiot  specialties,  they  are  parol,  and  a  consideration  must  be 
proved  (9).  ** 

Tlie  solemnity  and  deliberation  with  which,  on  account  of  the 
ceremonies  to  be  observed,  a  specialty  is  presumed  to  be  entered 
into,  attach  to  it  an  importance  and  a  character  which  do  not 
belong  to  a  simple  contract. 

Thus,  to  mention  the  most  striking  distinction,  in  the  case  of 
a  contract  not  under  scaly  a  consideration  is  absolutely  necessary 
to  give  it  validity,  but  in  the  instance  of  a  specialty^  no  considera- 
tion whatever  is  in  general  requisite  to  render  it  obligatory,  even 
in  a  court  of  equity  (r).  A  deed  is  good,  though  it  be  voluntarily 
given,  if  it  be  not  obtained  by  fraud,  and  do  not  impugn  any  of 
the  rules  of  law  intended  for  the  protection  of  creditors  (5). 

The  technical  doctrine  of  estoppel,  applies,  in  general,  to  deeds 
and  records  only ;  not  to  simple  contracts  (/).    It  is  not,  however. 


{q)  Per  Skviiner,  C.  B.,  in  tleliver- 
iii'T  the  oiiiiiion  of  the  Judges  in  Rann 
V.  Huffhes^  ill  Knror,  Doni.  Proc.  7, 
Tenn  iL  3o0,  nuie(fl);  7  Hro.  I*.  C. 
do  I.  S.  C;  :5  Bun-.  4tli  eil.,  Uu-2, 
in»le  (e)\  1  I5iic.  Abr.  5lh  eil.,  112, 
niaixinal  note,  tit.  Agreements,  (B2). 

(r)  Ploud.  308;  2  H!a.  Com.  44<J ; 
Falhwfs  V.  Ttttfli^,  7  T.  U.  475,  477  ; 
Bhutinylon  v.  IValiis,  4  R  ^  Al.  650, 
*v>2.  Anil  see  per  r.est,  C  J.,  Aforlei/ 
V.  BiMthhif,  3  Hin^j:.  11 1,  12;  1  Foul). 
Tr.  Eq.  5lh  ed.,  342,  note.  Utit  it 
f^eius  tliat  equity  %vil]  not  in  genrriil 
decree  a  specific  performance  of  a  deed 
entirely  without  consideration.  8ee 
1  Foubl.  151,  n.;  W^cherley  v.  Wy- 
cherley^  2  Eden,  177;  Groves  v. 
Groves^  3  y.  &  J.  1H3.  In  the  case 
of  a  deed  which  operates  in  ];artial 
restraint  of  trade,  some  consideration 
must  exist,  homer  v.  Ashftfrdj  3  Bing. 
322. 

(<)  See  13  Eliz.  c.  5 ;  27  Eliz.  c.  4 ; 
Roberts  on  Fraudulent  Conveyances; 
E.  Chilly's  Eq.  Index,  tit  Deeds,  3, 
and  Debtnr  and  Creditor.,  6;  Shears 
s.Royen,  3  B.  ^  Ad.  302.  In  the 
case  of  a  con?eyance  by  bargain  and 
sale  there  must  be  some  pecuniary  cou- 
«ideration  to  raise  a  use  See  2 
Saunders  on  Ust-s,  3d  e.l.  45 ;  Shcp. 
Touch.  221  ;  2  Bia  C.  33«  ;  4  Ouise 
Dig.  2d  ed.  27,  127,  130,  145.  Barton, 
Index,  CoiMiiiera^tofu.  In  the  case  of 
a  covenant  to  stand  seised  to  uses  there 
must  be  a  good  consideration.      No 


consideration  is  necessary  where  the 
conveyance  is  by  release ;  see  id.  As  to 
the  difference  between  a  good  and  va- 
luable conside  a(ion,  see  post;  Shcp. 
Touch.  221 ;  2  Bla.  Com.  2i)0-7,  note 
(7),  Chilly's  ed.  The  general  rule  is 
tlial  a  voluntary  conveyance  by  deed 
is  good  both  al  law  and  in  equity 
against  the  parly  himself,  id.  Fonb.  Tr. 
Eq.  b.  1,  c.  5,  s.  9.  A  voluntary  set- 
tlement of  lands  made  in  considerilion 
of  natural  love  and  affection  is  void  as 
against  a  subsequent  purchaser  for  a 
valuable  consideration,  though  with 
notice  of  the  prior  settlement  before  a^l 
the  purchase  money  >%as  paid,  or  the 
deeds  executed,  and  tliough  tl»e  settler 
had  other  property  <at  the  lime  of  the 
prior  selllement,  and  did  not  appear  to 
be  then  indebted,  and  there  was  no  fraud 
in  fact  in  the  transaction  ;  for  the  law 
which  is  in  all  cases  the  judjre  of  fraud 
and  covin  arising  out  of  facts  and 
intents,  infers  fraud  in  this  case  upon 
construction  of  the  statute,  27  Eliz. 
c.  4 ;  Doe  d.  Otley  v.  Mannimj,  9 
East,  59.  It  should  be  observed,  that 
although  a  consideration  is  not  neces- 
sary in  genend  to  give  effect  to  a  deed 
or  covenant  nndrr  seal,  yet  the  total 
failure  oi  a  consideration,  obviously  in- 
tended to  exist,  and  upon  which  the 
instriinunt  is  meant  to  be  founded, 
will  afford  a  defence.  See  this  doiiirine 
examined  in  Rose  v.  Poultony  2  B.  <k 
Ad.  822. 
(/)  2  Bla.  Com.  205.     Cou\.  D'v^. 
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to  be  supposed  that  a  contract  has  not  any  effect  as  an  admisaioD 
against  a  party,  because  it  is  not  under  seal.  On  the  contrary,  an 
admission  in  such  a  contract  is  strong*  presumptive  evitlence 
against  the  party,  but  it  is  not  conclusive.  He  is  not  absolutely 
precluded  from  shewing  the  real  truth.  Whereas  a  deed  operates 
as  a  conclusive  bar,  and  prevents  all  inquirif  into  the  truth; 
except  in  the  eases  of  duress,  fraud,  incompetency  to  enter  into 
the  deed,  or  illegality  of  consideration^  or  object  in  making  it. 
These  may  be  shewn  to  defeat  the  deed,  although  the  instrument 
afford  on  the  face  of  it  no  reason  to  suspect  them,  or  even  though 
it  state  facts  which,  if  true,  would  negative  their  existence  (m). 

As  a  deed  is  a  security  of  ar  higher  nature,  it  operates  as  a 
merger  or  extinguishment  of  a  simple  contract  in  reject  whereof 
it  was  entered  into  (^),  upon  the  same  principle  that  a  judgment 
upon  a  specialty  merges  it  (y) ;  and  a  liability  upon  a  deed  cannot 
be  varied,  released,  or  discharged,  so  as  to  defeat  an  action  ihereon, 
except  by  an  instrument  of  equal  force  and  importance  (z). 

And  in  regard  to  the  remedy  presented  by  law  upon  the  non- 
performance of  a  specialty  obligation,  we  may  trace  tlie  pai*tiality 
and  favour  shewn  to  deeds. 

In  the  case  of  a  simple^  contract^  the  only  remedy  at  law  upon 
the  death  of  the  promiser  is  against  his  personal  representatives, 
that  is,  his  executors  or  administrators  (a) ;  with  this  exception, 
that  if  he  were  a  trader  subject  to  the  bankrupt  law,  his  real 
estate  is  liable  in  equity  to  the  payment  of  his  simple  contract 
debts,  after  his  creditors  by  specialty  have  been  paid  in  full  (ft). 

But  a  specialty  affects  the  realty  of  the  covenantor  or  obligor 
even  at  law ;  and  upon  the  death  of  such  party,  his  heir,  (if  the 


Estojypel  (A).  See  Tayhr  v.  Claw,  1 
B.  &  Ad.  223.  A  recital  in  a  deed  of 
a  particular  fact  estops  the  party.  Shel- 
ley  ▼.  Wright.  Willes  R.  9 ;  2  B.  &  Ad. 
544.  Estoppel  is  wheu  a  man  is  con- 
cluded by  Ins  own  act  or  acceptance 
to  say  the  truth ;  and  it  may  be  by 
matter  of  reconi,  of  writing:,  or  tn  paw. 
Co.  Lit.  352,  a.  **  A  deed  is  essential 
to  an  Estoppel/'  per  Bay  ley,  J.,  Pike 
V.  Eyrey  9  B.  &  C.  914.  A  bill  of 
lading  is  not  conclusive  between  the 
shippers  of  ^oods  and  the  ship-owner. 
Bates  T.  Todd,  1  M.  ^  K.  Rep.  106. 
Nor  is  a  receipt  conclusive  evidence ; 
Graves  v.  AVy,  3  B.  &  Ad.  313. 

(tt)  Collini  v.  Blanlern,  2  Wils.  34 1 ; 
//ayn^  v,  jVallby,  3  'J\  R.  438 ;  Paxlon 


V.  Pitpham,  9  East,  408  ;  Hitl  v.  The 
Manchester  and  S  Water  Works  Com- 
jfany,  2  B.  8c  Ad.  544.  A  party  con- 
vey in  jj  hind  by  deed  not  estopped  from 
showing  the  conveyance  is  void  in  law. 
Doe  d.  Prcece  v.  JJovelU,  2  itL  744. 

(x)  Biic.  Abr.  Dtbt,0,;  Per  Lord 
Elleuborough,  Drake  v.  Mitchell,  3 
East,  258,  9.  This  rule  will  be  con- 
sidered hereafter. 

(;/)  See  id.  3  Chit.  Com.  L.  M. 

(2)  Co.  Lit  222  h,  note  2 ;  Littler 
v.  Holland,  3  Tenn  R.  590 :  per  Cur. 
Braddick  v.  Thompson,  8  East,  346. 
See  post. 

(rt)  9  Co.  S9a;  3  Bla.  C.  302;  I 
Chit.  PI.  5th  eil.  58. 

(A)  IIG.  4,Scl  W.4,c.47,s.9. 
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obligation  expressly  Ikhvm}  the  p^rty  *^  and  his  heirs/*  and  if  the 
heir  have  assets  by  d^sc^t,)  aod  his  devisee,  are  jointly  Kable  to 
an  action  thereon  (c). 

So  a  specialty  debt  is  entitled  to  a  preference  or  priority  aver  a 
^mple  contract  claim  in  the  payment  of  the  debts  of  a  testator  or 
intestate  (d) ;  but  not  in  the  )i(|uidation  of  the  claims  on  a  bank- 
rupts estate  under  a  commission ;  the  bankrupt  laws  being 
founded  oo  a  principle  of  equality. 

The  legislature  in  the  reign  of  James  I.  (31  Jac  1.  c  16.),  pre- 
scribed certain  periods  within  which  actions  upon  simple  contracts 
should  be  brought ;  but  until  the  sUtute  8  Sc  4  W.  4,  c.  4S,  s.  3, 
there  was  no  direct  limitation  of  time  in  regard  to  the  prosecution 
of  a  specialty  claim,  or  a  demand  founded  on  a  record  (e).  It  is 
however  a  common  law  rule  of  some  standing,  that  after  twenty 
years  it  shall  be  presumed  that  even  such  a  debt  has  been 
satisfied,  in  the  absence  of  facts  rebutting  the  inference  arising 
from  the  non-claim  and  delay  (y^. 

And  even  in  respect  to  pkadhig  there  are  distinctions  between 
actions  upon  deeds  and  actions  upon  agreements  not  under  seal. 
The  common  action  of  assumpsH  does  not  lie  upon  a  deed ;  and 
thus  is  avoided  in  actions  upon  specialties  all  the  laxity  and 
vagueness  which  attend  declarations  in  indebitatus  assumpsit^ 
and  the  general  issue  in  that  form  of  action.  It  is  necessary 
to  declare  specially  upon  a  deed,  as  such  ;  and  to  make  a  profert 
in  curiam  thereof,  or  to  allege  upon  the  record  an  excuse  for  the 
omission  to  make  such  profert  (g).  And  when  a  profert  is 
necessary,  the  defendant  is  entitled  to  oj/er  of  the  deed  (A).  And 
in  general  the  illegality  of  a  deed  under  a  statute  can  be  objected 
only  by  a  special  plea  (t).  But  in  declaring  upon  a  simple  con- 
tract it  is  in  general  unnecessary  to  shew  it  specially  ;  nppro/ert  is 
requisite;  nor  can  oyer  be  succei)sfuUy  claimed,  although  in 
particular  instances  the  Court  will,  in  the  exercise  of  its  discretion, 


(f)  Sec  the  Statute  11  G  4,  ^  1 
W.  4,  and  Bac.  Ab. Heir;  2 Saund.  7, 
n.  4,8(2;  136,7,  n.  4,5lh  ed;  2Bla. 
C.  243. ;  PlaU  on  Cov.  4l,  449. 

(d)  2  Bla.  C.  4(>5. 

(e)  Tlie  Common  Law  Commission- 
ers, in  their  third  Report,  recommended 
a  poative  limitation  of  t\ienty  years, 
as  to  specialties  and  records,  uith  the 
Qsnal  exceptions  as  to  persons  under 
disabilities ;  and  in  the  case  of  part  pay- 


mentf^,  or  written  acknowledgments, 
within  twenty  years  before  the  com- 
mencement of  the  suit  The  statute 
3  &  4  W.  4,  ipves  effect  to  this  recom- 
mendation. It  does  not,  howevef,  apply 
to  debts  on  judgments.  See  the  Sta- 
tute, ^c,  post, 

(  /•;  See  the  Cases,  Tidd.  9th  ed.  18. 

(q)  1  Chit.  M.  5Ui  ed.  397. 

{h)  LL  463. 

(t;  /rf.  519,  620. 
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compel  either  party  to  permit  an  inspection  of  a  written  agree- 
ment, and  will  enforce  the  delivery  of  a  copy  to  the  opponent. 
And  in  assumpsit^  illegality  of  consideration  forms  a  defence  under 
the  general  issue. 

A  contract  or  agreement,  not  under  seal^  may  be  defined,  or 
described  to  be  the  mutual  assent  of  two  or  more  persons,  compe- 
tent to  contract,  founded  on  a  sufficient  and  legal  motive,  in- 
ducement, or  consideration,  to  perform  some  legal  act,  or  omit  to 
do  any  thing,  the  performance  whereof  is  not  enjoined  by  law  (it). 
From  which  definition  it  appears  that  to  constitute  a  sufficient 
agreement,  there  must  be  :  1st.  The  reciprocal  or  mutual  assent 
of  two  or  more  persons  competent  to  contract ; — ^2ndly.  A  good 
and  valid  consideration ; — Srdly.  A  thing  to  be  done  which  is  not 
forbidden,  or  a  matter  to  be  omitted,  the  performance  of  which 
is  not  enjoined  by  law  (Z). 

The  statutahle  requisites  of  a  contract  in  regard  to  its  being 
deduced  into  tcritiffff,  &c.  in  certain  cases,  and  also  in  res|)ect  to 
the  necessity  of  stamping  written  agreements ;  and  the  law  res- 
pecting the  competency  of  particular  parties  to  contract,  and  the 
siibject  matter  of  the  agreement ;  will  be  considered  in  a  subsequent 
part  of  the  work.  The  requisites  of  mutual  ctsaent  and  of  conA' 
deration  now  demand  our  attention. 

1«  Of  the  Assent  of  the  Parties. — In  order  to  constitute  a 
binding  contract,  there  must  be  a  definitive  promise  by  the  party 
charged,  accepted  by  the  person  claiming  the  benefit  of  such 
promise.     No  contract  is  raised  by  a  mere  exparte  affirmation 


(/r)  Com.  Dig.  Agreement^  I  (A); 
Plowd.  C.  17  </,  5  a,  Q  a;  Wain  v. 
Warltersy  5  East,  16,  per  Lord  EUen- 
l)orough.  See  3  Chit.  Com.  L.  2,  &c. ; 
3  Bla.  C.  442. 

(/)  It  is  of  the  essPDce  of  ohliga- 
tions  that  tliere  should  he,  1  st,  A  cause 
froui  which  the  obligation  proceeds; 
2Qdly,  Persons  between  whom  it  Ls 
contracted;  and,  3rdly,  Something 
which  is  the  object  of  it."  1  Pothier 
on  Obi.  Part  1.  Ch.  1.  "  £c  conirat 
est  iin  convention  par  laqueUe  une  ou 
plusieurs  personnes  s^ubligent  envert 
une  ou  plusieurs  autres,  a  donner^  a 
fairey  ou  a  ne  pas  f aire,  quelque  chose,^* 
"  Quatre  ctjnditions  sont  essefitielles 
pour  la  validite  d'une  convention;  le 


consentement  de  la  par  tie  qui  s^  oblige; 
sa  capacite  de  contravter  ;  nn  objit  cer^ 
tain  qui  forme  la  ma  tit  re  dc  C  engage- 
ment; une  cause  licite  dans  V  obliga" 
tif.n,**  Code  Napoleon,  or  French  Civil 
Code,  »Des  Contnits',  Book  3,  Title  3, 
Ch.  1,2,  Art.  liOl,  1108.  Rognon^ 
in  his  edition  (1831)  of  the  Code,  thus 
comments  on  the  words  *'  sont  essen- 
tielles." — viz.  ainsi  Fabsence  dtune  seuU 
de  cf$  quatre  conditions  empeche  que 
U  contrat  nexiste ;  and  on  the  words 
"  de  la  parlie  qui  s'oblige,"  he  re- 
marks, "Readaction  incomplete.  It  foul 
ajonter:  et  de  la  pur  tie  enters  laquelle 
on  s'obligc.  Car  it  ny  a  pas  de  contrat 
mtme  unilateral ^  sans  te  ctmsentemeni 
des  deux  parties.'* 
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in  discourse;  a  mere  overture  or  offer  to  enter  into  an  agree- 
ment not  definitively  and  expressly  assented  to  by  both  parties. 
Thus: — **  If  there  be  a  communication  between  the  father  of 
A,,  and  J9.,  respecting  a  marriage  between  A.  and  the  daughter 
of  B,^  and  B ,  then  affirms  and  declares  to  the  father  of  A.^  that 
he  will  give  to  him  who  marries  his  daughter  with  his  consent, 
£lOO,  and  afterwards  A,  marries  the  daughter  of  B>  with  his 
consent,  yet  this  declaration  of  B.  does  not  raise  a  promise 
upon  which  assumpsit  lies,  because  these  words  do  not  include 
a  promise.*^  This  is  laid  down  in  Rol.  Ab.  {tn) ;  and  the  case 
iu  which  the  decision  took  place  is  also  to  be  found  in  Yelver- 
ton  (n),  and  it  is  thus  reported:  ^'  In  assumpsU  the  plaintiff 
alleges,  that  whereas  there  was  a  communication  of  marriage 
between  the  plaintiff  and  the  daughter  of  the  defendant ;  that  the 
defendant  upon  speech  between  the  father  of  the  plaintiff  and 
the  defendant  for  free  liberty  to  the  plaintiff  to  come  to  the  house 
of  the  defendant  to  woo  his  daughter,  the  defendant  then  and  there 
affirmed  and  published  that  he  would  give  100/.  to  him  that 
sliould  marry  his  daughter  with  his  consent,  &c.  By  the  Court : 
The  action  doth  not  lie,  for  asstruit  et  publicavit  do  not  make 
words  that  include  a  promise.  It  is  not  averred  nor  declared 
to  whom  the  words  were  spoken,  and  it  is  not  reason  that  the  de- 
fendant should  be  bound  by  such  general  words  spoken  to  excite 
suitors.*"  It  is  plain  that  the  Court  proceeded  upon  the  principle 
that  there  was  not  a  final  and  accepted  promise  by  the  defendant 
to  pay  the  money  to  the  plaintiff,  considered  by  both  parties  at 
the  time  to  be  binding  on  the  defendant  (o). 

The  defendants  brother  being  indebted  to  the  plaintiff,  the 
defendant  wrote  a  letter  to  the  plantiff  stating  that  "  He  wished 


(m)  Trinity  Term,  3  Jac.  B.  H. 
Week  f.  Tibold,  per  Cur.  Rol.  Ab. 
Action  tur Cute  (M)  pi.  1 .  In  Com.  Dig. 
Action  upon  t/ie  case  upon  Assumpsit^ 
(T) 2, this  case  is  thus  cited — "As- 
sumpsit does  not  He  upon  a  speech  in 
discoun»e;  as  if  a  man  in  discourse 
say  that  he  will  give  so  much  money 
with  his  daughter  in  marriage ;  for  the 
agreement  must  he  complete  upon 
fihichan  assumpsit  lieF."  AndNoy  R. 
1 1 ;  Dan.  26,  are  referred  to. 

(«)  Yelir.  K.  1 1.  It  is  reported  undef 
the  names  of  Week$  ▼.  Tyhold*  Since 
the  Statute  of  Frauds,  29  Car.  2,  c.  3, 


promises  to  pay  money,  in  conf-idera- 
tion  of  marriage,  must  he  in  writing, 
(o)  A  promise  to  pay  a  reward  to 
any  person  who  may  apprehend  an 
offender,  &c.,  will  support  an  action ; 
see  post.  In  that  case,  however,  there 
is  an  engagement  which  is  as  certain 
and  final  as  circumstances  will  al- 
low, and  the  promise  is  intended  hy  the 
party  to  operate  as  a  final  and  bind- 
ing contract  with  the  person  who  acts 
upon  it.  It  seems  that  a  reuresentft^ 
tion  having  reference  to  a  hill  of  ex- 
change, and  implied  hy  law  from  cer- 
tain acts  of  the  party,  (as  that  a  ])aity 
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to  know  if  the  plaintiff  would  give  the  brother  a  ftiH  discharge 
if  the  defendant  would  pay  a  moiety  of  the  debt;  tlml  the  defen- 
dant had  specified  what  he  would  pay,  and  no  more ;  and  that  if 
the  plaintiff  would  accept  that,  he  was  to  call  upon  the  defendant 
the  next  morning."'  And  Lord  EllenboroHgh  was  of  opinion  Ihat 
the  defendant's  letter  was  a  mere  proposition  to  pay  a  moiety, 
reserving  a  power  to  do  any  thing  or  nothing  as  he  pleased  the 
next  day ;  and  that,  at  all  events,  it  would  be  necessary  to  shew 
that  the  plaintiff  had  acceded  to  the  proposal  in  writing  (p).  Anrf 
where  the  defendant  wrote  a  paper  containing  assurances  to  the 
plaintiff  that  a  third  person  was  worthy  to  be  trusted  to  a  certain 
amount,  and  adding  that  he,  the  defendant,  had  no  objection  to 
guarantee  the  plaintiff  against  any  loss  from  giving  the  third 
person  credit,  upon  an  order  he  had  sent  to  the  plaintiff;  it  was 
held  that  the  paper  did  not  amount  to  a  guarantee,  the  plaintiff 
having  given  no  notice  that  he  accepted  it  as  such,  and  the 
defendant  not  having  consented  that  it  should  be  a  conclusive 
guarantee  (5). 

"  A  contract,"  says  Pothier  (r),  "  includes  a  concurrence  of 
intention  in  two  parties,  one  of  whom  promises  something  to  the 
other,  who  on  his  part  accepts  such  promise.  A  pollicitation  is  a 
promise  not  yet  accepted  by  the  person  to  whom  it  is  made.  Polti" 
citatio  est  bolius  qfferent'is  promissum.  L.  S  ff  de  PoUicit  A 
pollicitation,  according  to  the  rules  of  mere  natural  law,  does  not 
produce  what  can  be  properly  called  an  obligation ;  and  the  person 
who  has  made  the  promise  may  retract  it  at  any  time  before  it 
is  accepted,  for  there  cannot  be,  any  obligation,  without  a  right 
being  acquired  by  the  person  in  whose  favour  it  is  contracted 
against  the  party  lK)und.  Now,  as  I  cannot,  by  the  mere  act  of 
my  own  mind,  transfer  to  another  a  right  in  my  goods,  without 
a  concurrent  intention  on  his  part  to  accept  them,  neither  can  I 
by  my  promise  confer  a  right  against  my  person,  until  the  person 
to  whom  the  promise  is  made  has,  by  his  acceptance  of  it,  con- 
curred in  the  intention  of  acquiring  such  right  (*)." 


accepting  a  bill  for  the  drawee,  had  his  22,  23. 

autlionly  to  do  so,)  cannot  he  vie^^cd  (p)  Gaunt  y.  Hilt,  IStark.R.  10. 

by  a  person  who  subsequfmtty  becomes  {q)  M'lver  v.  Ric/iardton^  I  M*  & 

an  indorsee,  tis  a  pnnnise  or  gtiarantee  Sc\\s.  557. 

to  hiinseir,so  as  to  enable  him  to  bring  (r)  On  Obligations,  part  1,  c.  1 ,  s.  1, 

auumpsit;  see  per  liord  Tenterden,  article  2. 

C.  J.,  Polhill  V.  WalUr,  3  B.  &  Ad.  («)  GroUus,  lib.  ii.  c.  2. 
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lu  Cooke  V.  Oxlej^  {t\  the  declaration  statt^d  that  the  defendaiH 
had  proposed  to  sell  and  deliver  to  the  plaintiff  goods  upon  certaui 
termsy  if  the  plaintiff  would  agree  to  purchase  them  upon  thos^ 
terais,  and  would  give  the  defendant  notice  thereof  before  four 
oi^ckx^k  on  that  day.  Averment  that  plaintiff  did  agree,  and  gave 
the  required  notice,  but  defendant,  on  request,  did  not  deliver. 
After  verdict,  the  judj^ment  was  arrested,  on  tlie  ground  that  the 
engagement,  when  made,  was  all  on  one  side ;  that  the  plaintift' 
was  not  bound  at  the  time;  that  there  was  no  mutuality;  and 
that  therefore  the  defendant's  promise  was  nudum  pactum-  The 
objection  seems,  in  effect,  to  have  been,  that  there  was  only  apio^ 
pasal  of  sale  by  the  one  party,  and  no  allegation  upon  the  record, 
showing  a  complete  and  mutual  bargiun  between  the  parties. 

In  Adams  v.  LimljfeU{u\  the  defendant,  h^  letter ^  offered  to  sell 
certain  goods  to  the  plaintiff,  n  ceiving  an  answer  by  return  qfpost* 
The  letter  to  the  plaintiff  being  misdirected,  the  answer,  signifying 
the  acceptance  of  the  offer,  arrived  two  days  later  than  it  ought 
lo  have  done.  This  was  caused  by  the  defendant's  mistake^,  The 
defendant  bad,  on  the  preceding  day,  sokl  the  goods  to  a  third 
person.  The  court  held  that  there  was  a  binding  contract  with 
the  plaintiff,  and  that  an  action  lay  for  non-delivery  of  the  goods^ 
They  considered,  that  a  party  who  transacted  a  proposal,  bt^  letter^ 
must  be  considered  as  renewing  his  offer  every  moment,  until  the 
time  at  which  the  answer  is  to  be  sent,  and  then  the  contract  is 
completed  by  tlie  acceptance  of  the  offer.  They  said,  that  if  the 
law  were  otherwise,  no  contract  could  ever  he  completed  by  the 
post.  For  if  the  defendant  were  not  bound  by  his  offer,  when 
accepted  by  the  plaintiff,  until  the  answer  was  received,  then  the 
plaintiff  ought  not  to  be  bound  until  after  he  had  received  the 
notification  that  the  defendant  had  received  his  answer  and 
assented  to  it ;  and  so  it  might  go  on  ad  vifinitum. 

In  the  case  of  Ri.utled^e  v.  Grant  (r),  the  defendant  offered, 
in   writing,  to  purchase  of  the  plaintiff  the  lease  of  a  house. 


(0  3  T.  R.  653,  affirmed  in  the 
Exchequer  Cliani.  Id,  nole  to  2.  d  ed. 
ISee  ohservalious  on  this  case, ^cr  Ba  v- 
ley,  J.,  in  Humphreys  v.  Carvathoy  10 
Kast,  48;  and  per  Best,  C.  J.,  in 
BitutUdge  ?.  Granty  1  M.  &.  P.  733; 
4  Binj?.  660,  S.  C.  And  see  llcad  v. 
Diffffon^  3  M.  ^S:  11.  97. 


(«)  1  B.  <f^  Aid.  68 1 . 

(V)  Reported  in  3  C.  &  P.  iJ67,  and 
in  4  Bing.  653,  and  1  M.  *c  P.  717. 
Mr.  Justice  Gasclee  declined  to  give 
an  opinion  on  the  principal  point,  as 
he  consiilered  that  the  authorities  re- 
ferred to  appeared  to  be  contnidictor)'. 
1  M.  ^  P.  735. 


12 


OF   THE    ASSENT   OF    THE    PARTIES. 


requiring  possession  to  be  given  on  the  2o^/t  Jnli/^  and  a  definitive 
answer  within  six  weeks.  The  plaintiff  accepted  the  proi^osal, 
offering  possession  on  the  \st  AugWit,  The  defendant  afterwards, 
iind  before  the  six  weeks  had  expired,  retracted  his  offer.  It  was 
held,  that  as  the  acceptance  of  the  defendant's  offer  by  the  plain- 
tiff was  not  in  the  terms  proposed,  and  as  thei-e  was  no  proper 
acceptance  before  the  defendant  retracted,  the  agreement  was 
vacated.  Two  of  the  three  judges  gave  their  judgments  only 
upon  the  ground  of  a  variance  in  the  statement  of  the  plain tiff*^s 
interest  in  the  lease ;  but  the  Chief  Justice  decided  the  case,  upon 
the  ground,  that  until  both -parties  had  agreed  to  the  terms 
proposed,  either  had  a  right  to  rescind  or  put  an  end  to  the 
contract.  And  he  considered  that  the  court  decided  Adams  v. 
Ltndsell  on  the  ground  that  there  was  in  that  case  a  due  acceptance 
within  the  prescribed  period  of  the  offer  made. 

The  principle  seems  to  be,  that  a  party  is  not  bound  simply 
by  a  mere  offer  not  accepted  ;  that  he  may,  at  all  events,  retract 
it,  before  it  is  accepted,  by  a  communication  to  the  person  to  whom 
the  offer  is  made ; — but  that  if  an  offer  be  made  to  a  party  at  a 
distance,  by  letter,  it  is  presumed  to  be  constantly  repeated  until 
the  period  for  acceptance,  and  it  is  to  be  inferred^  that  there  is  a 
continuation  of  the  intention  to  contract,  and  then  the  acceptance 
of  the  exact  terms  proposed,  within  the  precise  period  limited, 
shall,  when  forwarded,  complete  the  contract ;  the  party  making 
the  offer  not  having,  in  the  interim,  withdrawn  it. 

Pothier  (y)  places  this  subject  in  a  very  intelligible  light.  **  In 
the  contract  of  sale,  as  in  other  contracts,  there  may  be  con- 
sent of  parties,  not  only  between  those  who  are  present,  but 
those  who  are  absent,  by  letters,  or  by  an  agent,  {vntremeUetir) 
per  epistolam  aut  per  nuntium.  In  order  to  constitute  consent  in 
this  case,  it  is  necessary  that  the  intention  of  the  party  who  writes 
to  another  to  propose  the  bargain,  should  continue  until  the  time 
at  which  the  letter  reaches  the  other  party,  and  at  which  the  latter 


iy)  Traite  du  Conlrat  de  Verili^ 
No.  32 ;  and  in  Kennedy  v.  Lee,  3 
Merivale,  441,  U)rd  EUlon  said,  "  I 
have  al>^ays  understood  the  law  of  tlie 
Court  to  be,  wiili  reference  to  this  kind 
of  contract,  that  if  a  |)erson  communi- 
cate his  {icccptanc^of  an  offer,  within  a 
reasonuhle  time  after  the  offer  is  made, 
and  if  within  a  reasonable  time  of  the 


at'ceptance  beinj^  communicated  no 
variation  has  l>een  made  by  either 
party  in  the  terms  of  the  offer  so  made 
and  accepted,  the  accepUince  must  be 
taken  iis  simultineous  with  the  offer, 
and  both  together,  as  constituting^  such 
an  ajrrecment  as  the  court  will  exe- 


cute. 


n' 
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declares  that  he  accepts  the  bargain.  This  intention  is  presumed 
to  continue  as  long  as  nothing  appears  to  the  contrary ;  but  if  I 
write  to  a  merchant  at  Leghorn,  a  letter  in  which  I  propose  to 
purchase  of  him  a  certain  quantity  of  merchandise,  at  a  certain 
price ;  and  before  my  letter  can  have  reached  him,  I  write  a  second 
letter,  by  which  I  intimate  that  I  no  longer  desire  to  make  this 
purchase ;  or  if  before  that  time  I  die,  or  lose  the  use  of  my 
reason,  although  this  merchant  of  Leghorn,  at  the  receipt  of  my 
letter,  in  ignorance  of  the  change  of  my  intention,  or  my  death, 
or  my  insanity,  answers  that  he  accepts  the  proposed  bargain, 
3'et  no  contract  of  sale  arises  between  us,  for  my  intention  not 
having  continued  until  the  time  at  which  my  letter  was  received, 
and  my  proposal  accepted,  the  consent  or  concurrence  of  our  wills 
necessary  to  form  a  contract  of  sale,  has  not  occurred.  This  is 
the  opinion  of  Barihole^  and  of  the  other  doctors  cited  by 
Bmneman  ad  legem  \  ff»  de  contraetu  emptioiiis^  who  have  with 
reason  rejected  the  oontcary  opinion  of  the  Gloss,  ad  diclam 
Scffttn. 

At  all  events,  if  there  be  an  actual  sale  by  the  defendant  to  the 
plaintiff,  subject  only  to  the  plaintiff's  approval  of  the  quality  on 
a  named  day,  and  not  a  mere  offer  to  sell ;  and  the  plaintiff  do 
not  exercise  his  option  of  renouncing  on  the  specified  day,  the 
defendant  is  bound,  and  cannot  afterwards  retract ;  for  neither  party 
had  an  option  after  the  day  named,  and  the  plaintiff  must  be  pre- 
sumed to  have  approved  of  the  goods,  and  assented  to  the  bargain 
taking  effect,  by  not  having  renounced  it  {i). 

The  assent  or  consent  must  be  muiualy  although  the  defen- 
dant's promise  be  in  itself  positive  and  unambiguous.  Every 
agreement  ought  to  be  so  certain  and  complete,  that  each  party 
may  have  an  action  upon  it,  in  regard  to  matters  to  be  performed 
for  his  benefit  by  the  other  contracting  party  ;  and  the  agreement 
is  incomplete  if  either  party  withhold  his  assent  to  any  of  its  terms, 
that  is,  do  not  finally  agree  to  them.  The  agreement,  as  before 
observed,  must  in  general  be  obligatory  upon  both  parties,  or  it 
will  bind  neither  (a).  There  are  several  cases  satisfactorily  estab- 
Ibhing,  that  if  the  one  party  never  were  bound  on  his  part  to  do 
the  act  which  forms  the  consideration  for  the  promise  of  the  other, 
the  agreement  is  void  for  want  of  mutuality.         / 


(z)  Humphreys  y.  Citrvalho,  16  East,  (a)  Plowd.  Com.    5  Co.  Lit  35  h. 

45. 


14 


QT   THB   AS8CKT   OF    TKC    PAHTIEB. 


Thus,  in  a  case  in  which  it  was  attempted  to  charge  a  de- 
fendant upon  an  award.  Lord  Kenyan  held  that  it  was  necessary 
«o  |yrove  that  the  plaintiff  also  had  agreed  to  be  bound  by  tiie 
award ;  observing  that  there  was  otherwise  tk)  mutuality,  and  there- 
fore the  defendant's  agreement  was  a  mere  nudum  pactum^  and 
not  binding  on  him  (6).  A  mutual  submission,  binding  all  the 
parties  to  the  reference,  must  be  shown.  So  a  written  agreement 
**  to  remain  with  A^  B.  two  years  for  the  purpose  of  learniftff  a 
trade"  is  not  binding  for  want  of  reciprocity  ;  namely,  an  engage- 
ment in  the  some  instrument  by  A.  B,  to  teach  (r)  And  where 
the  defendants  gave  a  written  memorandum,  beginning  **  We 
undertake  to  indorse  any  bill  that «/.  C  may  give  to  P.  4"  ^"^  ^^ 
•part  payment  of  an  order  for  lace,  now  being  executed  for  him, 
P.  (Jr  Co,  to  allow  51.  per  cent,  on  the  amount  of  the  bill  for 
the  said  guarantee;"  Holroi/d^  J.,  observed  : — "  It  is  quite  clear 
that  this  instrument  was  not  originally  binding  upon  both  parties; 
because,  although  it  begins  with  tha»  words  ^  We  undertake,^ 
it  is  signed  by  the  defendants  only.  It  has,  I  think,  been  held, 
that  an  instrument  beginning  ^  It  is  agreed,^  and  signed  by  one 
of  the  parties  only,  was  not*  binding  upon  the  other  party,  until 
accepted  by  him  (dy^* 

In  an  action  for  a  breach  of  promise  of  marriage,  the  jury  must 
be  satisfied,  that  there  were  mutual  promises  to  marry ;  and  there- 
fore the  plaintiff  must  give  some  evidence  that  she  had,  by  word  or 
action,  accepted  the  defendant's  proposal  (e).  And  sjiecial  a^ump- 
sH  cannot  in  general  be  maintained  by  a  corporation  on  an 
-executory  contract ;  for  as  the  corporation  are  not  bound,  the 
contract  not  l)eing  under  seal,  neither  ^r  that  reason  is  the 
defendant.(y). 


(b)  Kingston  v.  Phelps ^  Peake  R. 
^227;  and  see,  to  the  same  effect, 
JiiddU  V.  Ditnte^  in  Error,  6  B.  &  C. 
2.'i5  ;  Terrer  v.  Ocen,  7  B.  &  C.  427  ; 
Mdtsh  V.  Woody  9  B.  &  C.  659.  A 
promise  1>y  the  vendee,  on  the  sale  and 
warranty  of  a  horse,  that  if  the  hoi-se 
Were  lucky  to  him,  he  would  give  5/. 
more,  or  Ihe  hutfing  of  another  htirscy 
appears  to  he  void,  on  the  ground 
that  there  is  no  mutuality  of  ohliga- 
tion  ;  Got  hi  tiff  v.  Li/iin<,  2  B.  Sc  Ad. 
2*32;  and  a  ]iromise  on  the  sale  of 
,a  horse,  that,  •*  if  it  Muitetl,*^  the 
vendee  would  give  10/.  more,  nppears 


not  to  he  hinding.  Cave  v.  Coleman^ 
3  M.  &  R.  2. 

(c)  Lee9  ¥.  Whitcomhy  5  Biiig.  34 ; 

2  M.  .Sc  P.  86,  S.  C,  and  at  N.  P., 

3  C.  &  P.  289 ;  and  see  another  in- 
stance. Bates  v.  Os/,  3  D.  &  R.  676; 
2  B.  &  C.  474,  S.  C. 

(d)  Payne  v.  Ives,  3  D.  &  R.  664. 
See  1  $aund.291,  u.  I ;  id.  3-20,  n.4. 

(e)  Daniel  v.  Bowles,  2  C  &  P.  653. 
Seeposf,  as  to  promises  to  marry. 

(/)  East  Lotidon  Water  Works  Com^ 
pant/  v.  Bnitett,  4  Bing.  283  ;  12  Moore, 
532, 538,  S.  C. 
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There  are,  ti6wevcr,  some  few  cxccptiotis  to  the  rule  that  both 
parties  must  be  ix>uod,  ol-  tieifher  is  liable.  Thus  an  infant  may 
sue,  though  he  cannot  be  sued,  upon  his  contract  (^) ;  for  infancy 
is  a  personal  privilege.  So  a  piurty  may  have  a  defence  against  a 
claim  upon  a  contract  on  the  ground  of  fraud  upon  him ;  but  this 
could  not  xxm^titute'an  aUstrer  to  kis  action  upon  the  contract ; 
for  a  pefrty  cannot  avail  himsi^lf  of  his  own  wrong  Upon  the 
same  ground,  a  contract  may  be  x-oidable  as  against  a  tradesman 
who  sells  on  a  Sunday,  although  the  buyer,  not  knowing  that  the 
vendor  Was  acting  in  the  course  of  his  trade,  may  sue  thereon  (h). 
So  a  contract  may  bind  one  party  in  consequence  of  his  omitting 
to  sign  It  according  to  the  Statute  of  Frauds ;  and  yet  he  njay  sue 
the  other  party  who  has  comphed  with  the  act :  for  in  this  case, 
the  objection  on  the  statute  merely  goes  to  the  evidence  of  the 
agreement ;  it  was  the  defendants  fault  that  he  did  not  secure  the 
plaintifTs  signature  (t.) 

Where  the  consideration  for  a  promise  is  the  engagcmcril  of  the 
other  party,  it  is  in  general  necessary  that  the  latter  should  \te 
bound  thereby,  at  the  time  the  former  promise  is  made  to  him. 
But  there  is  an  exception  where  a  person  acting  as  agent  for  ano- 
ther, professes,  though  without  authority,  to  contract  for  him. 
In  such  case,  the  maxim  omiAs  raiihabitio  retrotrahititr  ct  manda/o 
cequiparatur  applies :  the  subsequent  assent  or  recognition  by  the 
party  for  whom  the  agent  professed  to  act,  is  equivalent  to  a 
previous  authority  (A:).  And  where -4.  and  B.  were  jointly  interested 
in  a  quantity  of  oil,  and  A.  entered  into  a  contract  for  the  sale 
of  it  without  the  authority  or  knowledge  of  JS.,  who,  upon 
receiving  information  of  the  circumstance,  refused  to  be  bound 
by  it,  but  afterwards  assented  by  parol,  and  the  vendues  took 
samples,  and  did  not  object  until  the  credit  was  about  to  Expire ; 
it  was  held  in  an  action  by  the  vendees  that  Rs  subsequent  ratifi- 
cation of  the  conthict  rendered  it  binding,  and  that  it  was  to  be 
cdnsidered  as  a  contract  in  writing  within  the  statute  of  frauds  (/). 
But  Where,  in  an  action  by  A.  and  his  wife,  and  £.,  the  dccla^ 


(^)  Holly.  Wordy  Clarencieux,  2Stn.  by  the  agency  of  the  wile. 
973 ;    »ee  further,  post,     A  married  (A)  Bloxtome  v.  Williamt^    3  B.  Sc 

woman  is  under  a  total  difabiliti/^  and  C.  232;  5  D^  R.  82,  S.  C. 
is  not  merely  protected  from  responsi-  (i)  See  ante,  4  ;  and  «/.,  note  (p}, 

hWhy ;  her  contract  is  void;  and,  there-  (k)  See  Saunderson  v.  Griffith,  b  B. 

fore,  a  person  contracting  with   her  &  C.  913,  915;  per  Bay  ley  and  Hol- 

would  not  be  1)ound,  unlciis  it  could  be  royd,  Js.,  and  post. 
viewed  as  a  contract  with  the  hu&band  (I)  Sodtnes  v.  Spencer,  I  D.  &  R.  32. 
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ration  stated  that  the  plaintiffs  had  agreed  to  let  to  the  defendant 
certain  land,  and  in  consideration  of  his  tenancy  to  them^  he 
promised,  &c. ;  but  the  agreement  proved,  purported  to  be  made 
by  an  agent  (not  for  A.)  for  A's  wife  and  B.  only;  and  A.  sulsc^ 
qttentli/  received  rent  from  the  tenant,  it  was  held  that  tlie 
consideration  was  not  proved  as  laid ;  inasYnuch  as  A.  was  not 
bound  by  the  agreement  until  he  received  rent,  and  therefore 
was  not  a  joint  contractor,  ab  initio.  The  Court  observed  that 
the  agent  did  not  profess  to  act  for  A.,  and  that  there  was 
a  period  subsequent  to  the  execution  of  the  agreement,  during 
which  A»  was  not  bound  by  it  («n). 

The  assent  of  a  party  to  an  agreement,  in  other  words,  his 
promise,  is  either  express  or  implied.  "  Express  contracts,  says 
Blackstone  (n),  are  where  the  terms  of  the  agreement  are  openly 
uttered  and  avowed  at  the  time  of  the  making,  as  to  deliver  an  ox, 
or  ten  loads  of  timber,  or  to  pay  a  stated  price  for  certain  goods. 
Implied  are  such  as  reason  and  justice  dictate;  and  which,  there- 
fore, the  law  presumes  that  every  man  undertakes  to  perform. 
As  if  I  em[)loy  a  person  to  do  any  business  for  me,  or  perform 
any  work,  the  law  implies  that  I  undertook  or  contracted  to  pay 
him  as  much  as  his  labour  deserves  (p).  If  I  take  up  wares 
from  a  tradesman  without  any  agreement  of  price,  the  law  con- 
cludes that  I  contracted  to  pay  their  real  value." 

It  was  said  by  Lord  Holt  (/;),  "  that  the  notion  of  promises  in 
law  is  a  metaphysical  notion,  for  the  law  makes  no  promise  but 
where  there  is  a  promise  of  the  party .*^  There  is  indeed  no  dis- 
tinction between  an  express  and  implied  contract,  except  as  to  the 
mode  of  substantiating  it.  An  express  contract  is  proved  by  an 
actual  agreement ;  an  implied  contract  by  circumstances,  or  the 
general  course  of  dealing  between  the  parties ;  but  wherever  a 
contract  is  once  proved,  the  consequences  resulting  from  the  breach 
of  it  must  be  the  same,  whether  it  be  proved  by  direct  or  cir- 
cumstantial evidence.  This  was  laid  down  and  acted  upon  in  the 
late  case  of  Marzetti  v.  Williams  (q\  in  which  it  was  held  that 
bankers  having  sufficient  funds  of  a  customer,  impliedly  undertake 

(m)  Saundersnn  v.  Griffith^  6  B.  &  ShielU  v.  Blackburne,  I  H.  Bla.  168, 

C.  })09  ;  8  D.  &  R.  643,  S.  C.  162 :    Scare  v.  Prentice,  8  East,  348  ; 

(n)  2  Com.  443;  see  3  Bla.  C.  159  3  Bla.  C.  165. 

to  166.  {p)  Starke  v.  Cheeseman,lA.  ^ym. 

(o)  See  Jacry  v.  Busk,  5  Tauut.302 ;  538.     See  1  Potliier  on  Oblig.  69,  and 

and  the  tradesman  impliedly  under-  note  6,  Evans*  ed. 

taker,  to  use  due  care  and  skill ;  see  («/)  1  B.  &  Ad.  415. 
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to'  pay  a  check  drawn  by  the  customer,  within  a  reasonable  time 
after  the  receipt  of  such  funds,  and  therefore  if  they  neglect  to  do 
so,  they  are  liable  to  an  action  upon  the  case  as  for  a  tort,  founded 
on  the  implied  contract,  although  no  actual  damage  has  been 
sustained  by  the  pl^ntiff.  It  is  clear,  that  for  the  purposes  of 
pleadings  there  is  no  distinction  between  an  express  and  an 
implied  promise. 

To  enumerate  all  the  decided  cases  in  which  promises  have 
been  implied  from  the  acts  of  a  party,  would  be  a  tedious  and 
unprofitable  task.  Some  few  instances  may  perhaps  be  usefully 
mentioned. 

Where  an  order  is  given  previously  to  the  delivery  of  goods 
to  a  bailee,  carrier,  or  other  person,  to  deal  with  them  when  deli- 
vered in  a  particular  manner,  to  which  he  assents,  and  afterwards 
the  goods  are  accordingly  delivered  to  him,  a  duty  arises  on  his  part, 
upon  the  receipt  of  the  goods,  to  deal  with  them  according  to  the 
order  previously  given  and  assented  to ;  and  the  law  implies  a  pro- 
mise by  him  to  perform  such  duty(r).  If,  in  theabsence  of  a  husband, 
I  incur  an  expense  in  burying  his  deceased  wife,  in  a  manner  suit- 
able to  the  husband^s  condition  in  life,  though  without  his  know- 
ledge, the  law  will  imply  a  promise  by  him  to  reimburse  me  («). 
An  executor,  who  has  assets  sufficient  for  the  purpose,  impliedly 
promises  to  pay  for  a  funeral  suitable  to  the  degree  of  the  testator, 
furnished  by  the  directions  of  a  third  person,  during  the  absence  of 
the  executor,  and  of  which  he  had,  at  the  time,  no  knowledge  (<).  So 
a  party  who  receives  goods  which  are  subject  to  freight,  impliedly 
promises  to  pay  it  (m)  ;  and  if  there  be  a  contract  void  for  want  of 
writing,  under  the  statute  of  frauds,  from  the  part  performance 
of  which,  by  the  plaintiff,  the  defendant  derives  and  retains  a  be- 
nefit, he  may  often  be  liable,  not  upon  the  agreement,  but  upon  a 
quantum  meruii,  to  the  extent  of  the  benefit  received  (a:).  "  In 
some  cases  a  special  contract  not  executed  may  give  rise  to  a  claim 
in  the  nature  of  a  quantum  meruit ;  ex.  gr.,  where  a  special  con- 
tract has  been  made  for  goods,  and  goods  sent,  not  according  to 
the  contract,  are  retained  by  the  party;  there  a  claim  for  the  value 


(r)   Streeter  y,  Horlock,  7  Moore,  Renteria  v.Rudinfji  M.  &  Malk.  511, 

283;  1  Binji^.  31,  S.  C.  513  ;  Douyal  v.  Kemble,  3  Bing.  383  ; 

(m)  Jenkins  v.  Tuckery  1  H.  Bl.  90.  11  Moor,  250,  S.  C. 

(/)   Roiferi  V.  Price^  executor,   3  Y.  (x)  Mavor  v.  Pyjfie,  2  C.  &  P.  91  ; 

&  J.  28.  3  Hiiig.  285,  S.  C. 

(k)  Abbott  CO  SLtppiDg,dtbed.,  286; 
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on  a  quantum  valebant  may  be  supported  ;  but  then  from  the  cir- 
cumstances a  new  contract  may  be  implied  (y).^  And  we  shall 
hereafter  have  occasion  to  notice  more  fully  the  implication  of  law, 
that  a  person  who  takes,  and  holds  possession  of,  premises  under 
an  agreement  for  a  term  upon  specified  conditions,  or  a  tenant 
who  holds  over  after  the  end  of  his  lease,  becomes  tenant  from 
year  to  year ;  subject  in  the  first  case  to  the  stipulations  which 
were  to  have  been  embodied  in  the  lease ;  and  in  the  second,  to 
the  terms  of  the  expired  demise,  so  far  as  they  can  respectively 
apply. 

So,  from  the  invariable,  certain,  and  general  usage  or  custom 
of  any  particular  trade  or  place,  of  which  a  party,  contracting 
upon  a  matter  to  which  such  usage  or  custom  has  reference,  caa 
be  presumed  to  have  notice,  a  promise,  in  conformity  with  such 
usage  or  custom,  may  often  be  implied  ;  there  being  no  express 
stipulation  inconsistent  with,  or  excluding  such  usage.  To  be 
binding,  such  a  usage  must  be  uniform  and  universal ;  and  not 
merely  the  course  of  dealing  at  particular  houses.  It  must  be  so 
univei*sa1,  that  every  one  in  the  trade  must  be  taken  to  know  it4 
otherwise  it  is  no  usage  at  all  (^).  But  when  such  invariable 
usage  is  proved,  it  is  to  be  considered  the  basis  of  the  contract 
between  the  parties,  and  their  respective  rights  and  liabilities  are 
precisely  the  same  as  if,  without  any  usage,  they  had  entered  into 
a  special  agreement  to  the  like  effect  (a).  And  therefore,  where 
it  was  proved,  that  by  the  usage  of  trade  in  the  river  Thames^ 
credit  is  given  by  a  shipwright  for  repairs  of  a  ship,  if  there  be 
no  agreement  as  to  the  time  of  payment,  it  was  held  by  Lord 
ElleNborotighy  that  the  parties  must  be  supposed  to  have  dealt 
on  the  terms  of  credit ;  and  therefore  that  the  defendant,  a  ship- 
wright, who  repaired  the  plaintiff's  vessel,  had  no  lien  on  it  for 
the  amount  (A).  If  the  party  attempted  to  be  charged  upon  an 
implied  promise,  arising  solely  from  a  particular  usage,  in  a  parti- 
cular trade,  be  not  shewn  to  have  been  cognizant  of  the  usage,  he 
cannot  be  liable  by  virtue  of  it  (<r).     And  it  seems  that  although 

(y)  Per   Parke,  J.,  Read  t.  Rann,  Havehch ,  3  B.  &  Ad.  404,  as  to  the 

10  B.  &  C.  44]  ;  and  see  Oxendale  v.  general  understanding  in  case  a  ship- 

Wetherell,  9  B.  &  Cr.  386.  \i  right  undertakes  to  repair  a  ship,  in 

{z)  Wood  V.  Wood,   I  C.  &  P.  59,  reference  to  the  completion  and  pay- 

per  Burrough,  J.  menu 

(a)  Per  Lord  Ellenhorough,  Raitt  v.  (c)  Moore  v.  Umiffhton,  1  Stark.  R. 

Mitchell,  A  Camp.  149.  487;    ;  Scott  v.  Irving,   1  B.  &  Ad. 

(h)   Id.   146 ;     and  see  Roberts  v.  605. 
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interest)  or  even  compound  interest,  may  be  recovered  where  there 
has  been  a  course  of  dealing  between  the  parties,  or  usage  to 
ihat  effect  (d) ;  yet  that  a  debtor  is  not  bound,  or  affected  by 
the  custom  of  his  bankers  to  charge  interest  upon  interest,  by 
making  rests  in  their  accounts,  unless  it  can  be  proved  he  was  aware 
of  such  their  practice  (e).  In  a  case  before  Besty  C.  J.,  at  Nisi 
Prius  (y*),  his  lordship  held,  that  if  there  be  a  general  usage  ap- 
plicable to  a  particular  trade  or  profession,  a  person  employing 
another  in  such  trade  or  profession,  will  be  taken  to  have  dealt 
with  him  according  to  that  usage ;  but  that  a  usage  for  a  veteri- 
nary surgeon  to  charge  for  his  attendance,  '^  when  there  was  not 
much  medicine  required,'*  was  too  uncertain. 

It  is  clear  that  a  promise  to  a  particular  effect,  may  be  implied 
in  any  given  case,  from  the  circumstance  of  the  parties  having  in- 
variably, on  former  and  similar  occasions,^  adopted  any  particular 
terms  or  course  of  dealing  (g).  Thus  interest  may  be  demanded 
and  allowed  as  a  matter  of  right,  if  allowed  and  paid  on  prior  and 
similar  accounts  between  the  parties  (A). 

There  are  instances  in  which  the  law  raises  a  promise  from 
the  ads  of  a  party,  and  will  not  admit  of  evidence  of  his  intention 
to  commit  a  tort  in  disavowal  of  such  tacit  promise :  for  no  man 
can  set  up  and  take  advantage  of  his  own  wrong.  Thus,  if  a 
party  seduce  away  and  harbour  an  apprentice,  the  master  may  sue 
such  party  in  assumpsit  for  the  work  and  labour  of  the  appren- 
tice (i).  So  assumpsit  lies  to  recover  the  value  of  goods,  as  sold 
to  the  defendant,  if  he  by  fraud  induced  the  plaintiff  to  sell  them 
to  an  insolvent  person,  and  afterwards  obtained  them  for  his  own 
benefit  (A:).  And  upon  the  same  principle  seems  to  be  founded 
the  doctrine,  that  if  a  husband  wrongfully  expel  his  wife  from  his 
roof,  and  leave  her  unprovided  with  necessaries,  he  is  liable, 
upon  an  implied  promise,  to  any  person  who  supplies  her  with 


{d)  See  Index,  tit.  InUrett. 

(e)  See  Moore  y.  VoughUm^  I  Stark. 
IL487. 

(/)  Seirell  v.  Corp,  1  C.  &  P.  392. 

(jf)  See  Bntee  v.  Hunter,  3  Campb. 
467;  DmtonY.Robie,  Id.  496;  Eaton 
w.  Beiiy  5  B.  &  Aid.  24. ;  Gwyn  v. 
Gohhy,  4  Taunt  346 ;  Newal  v.  Jone$, 
M.  &  Mall.  449;  Calton  v.  Ihagy^  15 
East,  22a. 

(A)  See  Index,  tit.  Interest. 

(i)  Lightly  v.   Clou*tim,   1  Taunt. 


112  ;  Foster  v.  Stewart,  3  M.  &  Scl. 
191.  And  a  tenancy  may  sometimes 
be  implied  against  a  person  who  might 
be  treated  as  a  trespasser  at  the  eleo- 
titm  of  the  landowner.  See  post.  As 
to  implied  warranties  of  title,  Sec.  see 

p()St. 

(k)  Ilill  V.  Perrott,  3  Taunt.  274 ; 
Abbotts  V.  Barrt/,  6  Moor,  98,  Edweads 
V.  Newman,  1  \\  &  C.  418;  2  D.  & 
R.  568,  S.  C.  See  I  Chit.  PI.  5th  ed. 
112,385. 

C  2 
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them,  although  the  husband  gave  public  notice,  or  even  a  special 
warning  to  the  party,  not  to  furnish  the  wife  with  necessaries  upon 
his  credit  (/).  And  we  may  refer  to  this  reasoning  many  of  the 
cases  which  we  shall  hereafter  notice,  in  treating  of  the  action  for 
money  paid^  and  in  which  it  has  been  held  that  a  prior  request  by 
the  defendant  to  the  plaintiff  to  pay  money  for  his  (the  defendants) 
use,  and  a  promise  of  re-payment  shall  be  inferred,  although,  in  fact, 
no  such  request  or  promise  was  made :  the  plaintiff  having  been 
compelled  to  make  the  payment  by  isome  wrongful  act  or  omission 
of  the  defendant.  And  we  shall  have  occasion  to  mention  many 
instances  in  which  it  has  been  held  that  a  party  may  waive  a  tort, 
and  maintain  an  action  for  money  had  and  received.  So,  where  a 
pauper  had  his  leg  accidentally  fractured  in  one  parish,  and  was 
conveyed  to  the  next  house  in  an  adjoining  parish,  and  was  con- 
fined there  and  visited  by  the  overseer,  and  attended  by  the  sur- 
geon who  attended  the  parish  poor,  with  the  knowledge  of  the 
overseer  of  the  latter  parish,  it  was  decided  that  the  surgeon  might 
have  assumpsit  against  such  overseer  for  the  expenses  of  the  cure ; 
for  there  was  not  any  obligation  against  the  parish  where  the  acci- 
dent happened,  to  pay  these  expenses,  and  the  overseers  knowing 
of  and  not  repudiating  the  surgeon'^s  attendance,  was  equivalent  to 
a  request  (m).  And  upon  the  same  ground  of  a  general,  moral, 
and  legal  obligation,  and  non  diasent  to  the  plain tiff^s  acts,  it  was 
held  by  Lord  Tenterde^i,  C.  J.,  in  NicJioUv.  Allen  (n),  that  if  the 
father  of  an  illegitimate  child  acknowledge  her  as  his  offspring,  and 
know  that  she  is  boarded  and  clothed  by  the  plaintiff,  and  nei* 
ther  express  dissent  nor  take  her  away,  he  is  impliedly  liable  for 
the  expenses. 

There  are  also  cases,  in  which  the  law  will  imply  a  promise 
or  contract  to  pay  money,  although  in  its  origin  the  transaction 
was  totally  unconnected  with  contract,  and  there  has  been  no 
promise  in  fact ;  there  being  a  legal  duty  to  pay  the  money.  Upon 
this  principle,  debt  lies  on  the  judgment  of  a  court  of  record  in 
this  country  (o).  And  assumpsit  lies  upon  an  implied  promise 
to  pay  money  due  upon  judgments  obtained  in  foreign  courts, 
unconnected  with  this  country  (p) ;   or  in  this  country  upon  an 


(/)  Sec  post^  Cbap.  2.  Hodtjes,  Peak,  Add.  C.  79. 

{m)  Lamb  v.  Dunce,  A  M. /^Sel.276;  (n)  3  Bla.  C.   IGO;   1  Chit.  PI.  5lh 

see  Tomlinson  v.  BenlhuU^  5  B.  &  C.  ed.  126. 

739  i  8  D.  &  R.  493,  S.  C.  (/>)  Walhr  v.  Witter,  Dougl.  1  *£  4  ; 

(m)  3  C    &   P.  36  J    see  //u(/^t«  v.  Ilatl  v.  Obher,  11  Ea.«Jt,  118,  124,  25; 
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Irish  judgment  (q) ;  or  a  Scotch  decreet  (r) ;  or  a  Jamaica  judg- 
ment (s) ;  and  even  to  recover  money  due  on  the  decree  of  a 
colonial  court  for  payment  of  a  balance  due  on  a  partnership 
account  {i).  But  neither  assumpsit  nor  debt  can  be  sustained 
on  the  decree  of  the  Court  of  Chancery  for  a  specific  sum  of 
money,  founded  on  etjuitable  considerations  only  (u) ;  or  on  the 
mere  interloctUory  order  of  a  court  of  law  (jr). 

We  shall  presently  have  occasion  to  explain  that  a  promise 
cannot  be  implied  from  a  mere  moral  obligation,  not  supported 
by  a  I^al  liability  (y). 

llie  principle  is  that  promises  in  law  exist  only  in  the  absence 
of  express  promises :  expressumfacit  ccssare  taciturn  (2).  There- 
fore a  usage  of  trade  cannot  be  set  up  in  contravention  of  an 
express  contract :  thus,  where  A.  agreed  to  sell  to  B.  s,  quantity 
fA prime  bacon,  which  B.  weighed  and  examined,  and  paid  for  by 
a  bill  at  two  months ;  but  before  the  bill  became  due,  gave  notice 
to  A,  that  the  bacon  did  not  answer  tlie  purpose ;  it  was  held  that 
B.  could  not  give  in  evidence  a  custom  that  the  buyer  was  bound 
to  reject  the  contract,  if  at  all,  at  the  time  of  examining  the 
goods  (a).  And  although,  in  the  absence  of  an  express  stipula- 
tion, an  outgoing  tenant  is  impliedly  entitled  to  an  allowance  for 
seed  and  labour,  &c.,  in  the  last  year  of  his  tenancy,  the  benefit 
of  which  he  has  not  derived,  and  which  will  be  received  by  the 
in-coming  tenant ;  that  is,  if  there  be  a  custom  in  the  country  to 
that  effect ;  yet  the  custom  can  furnish  no  right  by  implication, 
where  the  tenant  holds  upon  a  lease  or  contract  containing  express 


Dongbu  ▼.  Forrest,  1  M.  &  P.  663 ; 
4  Bing.  666,  S.  C.  See  Buchanan  ?. 
Rucker,  1  Campb.  63  ;  9  East,  192, 
S.  C.  But  the  judgment  is  inopera- 
tire  here,  if  clearly  contrary  to  natural 
justice  or  the  law  of  the  country  where 
it  was  pronounced,  Becquet  v.  M^Car- 
tky^  2  B.  &  Ad.  951,  or  founded  upon 
a  mistake  of  the  law  of  the  country 
where  the  original  contract  was  made, 
&c.,  see  Novelli  v.  Rossi,  2B.  Sc  Ad. 
757;  Chitty.Tr.  B.  1553,  S.  C. 

{q)  Harris  v.  Saunders,  4  B.  5c  C. 
411  ;  6D.  &R.  471,  S.C. 

(r)  Douglas  v.  Forrest^  4  Bing.  686 ; 
1  M.  5c  P.  663,  S.  C. 

(i)  2  Chit.  PI.  5th  ed.  243. 

(/)  Heniey  v.  Soper,  8  B.  &  C.  16 ; 
Sadler  v.  Kohins,  1  Campb.  253. 

(«)  Carpenter  y.  Thornton,  3  B.  & 


Aid.  52 ;  Henley  v.  Soper,  8  B.  &  C. 
20,  per  C.J. 

(x)  Emerson  v.  Lashley,'^  H.  B1.248 ; 
Fry  V.  Ma/colm,  4  Taunt.  705 ;  Carpen- 
ter V.  Thornton,  3  B.  &  Aid.  56. 

(y)  Post.  44. 

(z)  See  per  Ashurst  and  Biiller, 
Js.,  in  Touissaint  v.  Marlinnant,  2 
Term  R.  104,  105;  Cutter  w ,  Powell ', 
6  T.  li.  320;  per  Lawrence,  J.,  iu 
Cou^ley  V.  Dunlop,  7  T.  R.  568  ;  Cook 
V.  Jennings,  id,  381  ;  per  Le  Blanc,  J., 
in  Buckler  v.  Buttivant,  4  East,  85  ; 
and  Morsom  v.  Kymer,  2  M.  &  Sel .316, 
per  Bay  ley,  J.,  in  Grimman  ▼.  Legge, 
8  B.  &  C.  326 ;  Read  v.  liann,  10  B. 
&  C.  438. 

(a)  YeaUY.Pim,  2  Marsh.  R.  141. 
6  Taunt.  446,  S.  C.  See  Webb  v.Plum- 
mer,  2  B.  &  Aid.  746. 
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terms  and  provisions  upon  the  subject,  and  which  either  directly 
contravene  the  custom,  or  fairly  evince  that  the  parties  must  have 
contemplated  that  it  should  have  no  application  to  their  case  (b). 

The  French  law,  upon  the  subject  of  implied  promises,  is  not 
unworthy  of  our  notice.  "  Certain  engagements  are  ibtmed 
without  the  intervention  of  any  agreement,  either  on  the  part  of 
him  who  is  bound  thereby,  or  on  his,  towards  whom  he  has  become 
bound;  some  result  from  the  simple  authority  of  law;  others 
spring  from  a  fact  personal  to  the  party  who  finds  himself  bound. 
The  first  are  engagements  formed  involuntarily,  such  as  those 
between  neighbouring  proprietors,  and  those  of  guardians  and 
other  administrators,  who  are  not  at  liberty  to  refuse  the  func- 
tions cast  upon  them.  The  engagements  which  spring  from  a  fact 
personal  to  him  who  finds  himself  bound,  result  either  from  quiui 
contracts,  or  from  quasi  crimes.  Quasi  contracts  are  the  purely 
voluntary  acts  of  the  parties,  from  which  result  any  engage- 
ments whatsoever  towards  a  third  person,  and  sometimes  a  reci- 
procal engagement  of  two  parties.  When  a  person  voluntarily 
manages  the  affairs  of  others,  whether  the  proprietor  is  aware  of 
such  management,  or  whether  he  is  ignorant  of  it,  he  who  so 
manages  contracts  a  tacit  engagement  to  continue  the  manage- 
ment which  he  has  begun,  and  to  complete  it  until  the  proprietor 
shall  be  in  condition  to  provide  for  it  himself:  he  must  himself 
take  the  charge  in  like  manner  of  all  the  dependences  of  the  same 
affairs  (c).  He  subjects  himself  to  all  the  obligations  which  would 
result  from  an  express  commission  given  him  by  the  proprietor  {d)^ 

Sndly.  Of  the  Consideration, — A  valid  and  sufficient  considera^ 
Hon  or  recompence  for  making,  or  motive  or  inducement  to  make 
the  promise  upon  which  a  party  is  charged,  is  of  the  very  essence 
of  a  contract  not  under  sealy  at  law  and  in  equity ;  and  must  exist, 
although  the  contract  be  reduced  into  writing :  otherwise,  the 
promise  is  void,  and  no  action  can  be  maintained  thereon  (e).    Ex 


(6)  See  Index,  tit.  Custom  of  the 
Country, 

(c)  Perhaps  our  law  would  not  im- 
ply a  promise,  fully  to  this  extent ;  but 
there  would  be  a  liability  if  by  gross 
neglect  or  misconduct  in  the  course  of 
an  employment  voluntarily  undertaken^ 
and  in  part  performed,  an  injury  re- 
sulted to  the  party  for  whom  the  busi- 
ness was  so  undertaken,  see  post  32,  3, 
and  Index,  tit.  Bailees, 

(p)  French  Civil  Code,  Book  3,  tit.  4. 


{e)  Noy's  Max.  21 ;  Sharington  r. 
Strotton,  Plowd.  C.  302,  305,  309  ; 
Dyer,  90  b  ;  Dr.  k  Stud.  2,  c.  24 ;  JRann 
V.  Hughesj  in  Error,  7  Term  R.  350, 
n.  o ;  7  Bru.  P.  C.  530,  S.  C. ;  1  Fonbl. 
Tr.  Eq.  5th  ed.  335,  n.  a  ;  Barrel!  v. 
Trussed,  4  TaunL  117.  "  A  bargain 
without  a  consideration  is  a  contradic- 
tion in  terms,  and  cannot  exist  ;*'  per 
liOrd  Loughborough,  in  Middleton  v. 
Lord  Kenyony  2Ves.  jun.  188. 


or   THB    CON8IDRRATION.  83 

nMido  pacio  non  otUur  actio.  The  earliest  records  of  our  law,  shew 
that  this  maxim  was  always  recognized  in  this  country  (J),  This 
principle  is  not  peculiar  to  Engli^  law.  It  obtained,  generally 
spealung,  in  the  ciyil  law ;  and  indeed^  we  have  borrowed  from 
the  Roman  jurists,  the  term  nudum  pactumy  as  applied  to  promises 
without  oonaderation  (g).  It  is  equally  a  maxim  in  the  French 
law  that  a  consideration  or  cause  is  essential  to  the  validity  of  a 
promise  (A).  A  gratuitous  undertaking  may  form  the  subject  of 
a  moral  obligation,— it  may  be  binding  in  honour, — but  does  not 
create  a  legal  responsibility.  It  is  not  unreasonable  to  assume 
that  it  was  entered  into  improvidently :  nor  can  the  party  who 
has  received  such  promise  have  sustained  any  serious  injury  from 
the  neglect  to  observe  iL  The  law  cannot  reasonably  be  ex- 
pected to  enforce  an  imperfect  obligation  of  this  nature.  It  has 
afforded  to  parties  the  means  of  rendering  even  a  gratuitous  en- 
gagement binding,  viz.  by  the  execution  of  a  deed  which  imports 
deliberation;  an  exception  which  was  probably  permitted  by 
analogy  to  the  Roman  Stipulations^  which  were  promises  made  in 
a  certain  prescribed  form,  and,  it  seems,  under  magisterial  sanc- 
tion, or  ratified  before  official  authority,  and  were  binding,  though 
without  consideration. 

The  rule  as  applied  to  simple  contracts,  seems  to  be  almost 
without  exception  in  the  English  law.  It  has,  indeed,  been  sup- 
posed, though  never  formally  decided,  that  written  agreements, 
and  mercantile  contracts  between  mercantile  men,  need  no  con- 
deration  (i) :  but  this  doctrine  has  been  entirely  and  deservedly 
exploded  (A:).  Even  in  the  case  of  biUn  of  exchange  and  promissory 
notes  J  it  is  not  true,  as  might  be  supposed  from  the  position  in 
Blackstone^s  Commentaries  (/),  that  a  consideration  is  not  neces- 
sary to  give  them  effect  The  general  rule  is,  that  a  consideration 
is  essential,  even  in  the  instance  of  such  instruments,  although 
the  legislature,  and  our  courts,  have  ever  evinced  the  most  anxious 
desire  to  encourage  and  facilitate  their  circulation.     When  an 


(/)  See   11  Hen.  4.  33.  23  a.  17  ne  pent  avoir  aucun  effH^    French 

Ed.  4.4  ;  3  Hen.  6.  3(5 ;  Bro.  Actum  Code  Civil  (1804),  Book  3,  tit.  3,  s.  4. 

jiir  le  Case^  40.  See  1  Pothier,  Tr.  on  Obi.,  p.  1,  c.  1 ,. 

(^)  2  Bla.  C.  445.    Nudum  pactum  s.  1,  art.  3,  s.  4. 
etf  ubi  nulla  subest  causa  prater  con-  (i)  See  per  the  Jud^e.s  in  PUlans 

ventionem,  v.  Mierop,  3  Burr.  1  disii. 

(A)  "  L'  obligation  mhs  cause,  ou  sur  (k)  Ante,  4, 5. 

nne  fkusse  cause,  ou  suir  cause  illicite,  (/)  3  Bla.  C.  445,  6. 
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action  upon  a  bill  or  note  is  between  the  immediate  parties  thereto, 
as  between  the  drawer  and  acceptor  of  the  bill,  or  the  payee  and 
maker  of  the  note,  or  between  the  indorser  and  his  indorsee  of 
either  of  those  documents,  the  consideration  may  be  inquired  into; 
and  if  it  be  proved  that  the  plaintiff  gave,  and  the  defendant  re- 
ceived no  value,  the  action  shall  fail.  The  only  material  excep- 
tions are;  1st,  that  if  the  plaintiff  be  a  distant  indorsee  of  the 
bill  or  note,  and  took  it  for  value,  it  is  of  no  avail  to  the 
defendant  to  shew  that  there  was  no  consideration  between  himself 
and  the  third  party  who  received  the  bill  from  him  (the  defen- 
dant) :  in  such  case,  the  want  of  consideration  between  the  original 
parties  is  immaterial :  and  Sndly,  that  even  between  the  imme- 
diate parties,  it  shall  be  presumed  (m)  that  there  was  a  good 
consideration ;  whereas  in  general,  in  an  action  upon  a  simple  con- 
tract, the  plaintiff*  must  allege  and  prove  consideration  (n). 

It  is  hardly  necessary  to  observe,  that  if  the  consideration  be 
illegal  the  contract  will  be  void.  It  is  not  proposed  at  present 
to  treat  of  illegal  considerations,  but  merely  to  point  out  what 
considerations  are  in  law  deemed  sufficient^  presuming  they 
embrace  no  illegal  object.  We  may  premise,  that  considerations, 
as  they  relate  to  deeds^  are,  in  general,  divided  into  good  and 
valuable  considerations.  ^*  A  good  consideration,^'  says  Black'- 
stone  (o),  in  speaking  of  a  consideration  for  a  deed  or  grant,  "  is 
such  as  that  of  blood,  or  of  natural  love  and  affection,  when  a  man 
grants  an  estate  to  a  near  relation  ;  being  founded  on  motives  of 
generosity,  prudence,  and  natural  duty.  A  valuable  consideration 
is  such  as  money,  marriage  (p),  or  the  like,  which  the  law  esteems 
an  equivalent  given  for  the  grant ;  and  is  therefore  founded  in 
motives  of  justice.'^  The  former  will  not,  in  general,  hold  against 
creditors,  if  calculated  to  defraud  them  ;  the  latter  cannot,  in 
general,  be  impeached  {q).  The  distinction  between  a  good  and 
valuable  consideration  is  this, — that  a  good  consideration  makes 
the  instrument,  (a  deed  of  conveyance,  &c,)  good  as  between  the 
parties ;  but  a  valuable  consideration  makes  the  conveyance  good 

(m)  See  per  Abbott,  C.  J.,  Holli-  sideration  in  anote,22t£^^  v.Bristow^ 

dayy.  Atkinson,  6  B.  &  C.  503 ;  8 D.  I  C.  &  J.  231. 

&R.  165,  S.C.  (o)  2Bla.  C.  297.    See  Gully  v. 

(n)  Bayley  on  Bills,  5th  ed.  499;  Bithop  of  Exeter,  10  B.&C.  606,  &c. 

Chitty  on  Bills,  7th  ed.  68,  8th  ed.  79,  (p)  Ambl.  340 ;    1    Atk.    158;    1 

90;  Roscoe,123,  HI.   Astotheeffect  Swaiist.  319;  17  Ves.  271. 

of  stating  an  apparently  defective  con-  (q)  2  Bla.  C.  44 4.  Ante,  5,  and  note (s). 
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against  a  subsequent  purchaser  (r).  We  must,  however,  observe, 
that  the  term  gooJ  consideration,  as  thus  applied  to  deeds,  does  pot 
hold  in  relation  to  simple  contracts,  to  support  which  relationship, 
natural  love  and  affection  will  not  be  a  sufficient  consideration  {s), 

**  Valuable  considerations  are  divided  by  the  civilians  into 
four  species.  1st.  Do,  ut  des  :  as  when  I  give  money  or  goods  on 
contract  that  I  shall  be  repaid  money  or  goods  for  them  again. 
Of  this  kind  are  all  loans  of  money  upon  bond,  or  promise  of 
repajnnent ;  and  all  sales  of  goods  in  which  there  is  either  an 
express  contract  to  pay  so  much  for  them,  or  else  the  law  implies  a 
contract  to  pay  so  much  as  they  are  worth.  2nd.  The  second 
species  is  facio  utjaciaa ;  as  when  I  agree  with  a  man  to  do  his 
work  for  him,  if  he  will  do  mine  for  me;  or  if  two  persons 
agree  to  marry  together,  or  to  do  any  other  positive  acts  on 
both  sides.  Or  it  may  be  to  forbear  on  one  side,  on  considera- 
ticm  of  something  done  on  the  other;  as,  that  in  consideration 
the  tenant  will  repair  his  house,  £.,  the  landlord,  will  not  sue 
him  for  waste.  Or  it  may  be  for  mutual  forbearance  on  both 
ades ;  as,  that  in  consideration  that  A.  will  not  trade  to  Lisbon, 
B.  will  not  trade  to  Marseilles;  so  as  to  avoid  interfering  with 
each  other,  drd.  The  third  species  of  consideration  is,  Jacio  ut 
des :  when  a  man  agrees  to  perform  any  thing  for  a  price,  either 
specifically  mentioned,  or  left  to  the  determination  of  the  law  to 
set  a  value  to  it.  And  when  a  servant  hires  himself  to  his  master 
for  certain  wages,  or  an  agreed  sum  of  money,  here  the  servant 
contracts  to  do  his  master's  service,  in  order  to  earn  that  specific 
sum.  Otherwise,  if  he  be  hired  generally,  for  then  he  is  under  an 
implied  contract  to  perform  this  service  for  what  it  shall  be  reason- 
ably worth.  4th.  The  fourth  species  is  do  utjacias^  which  is 
the  direct  counterpart  of  the  preceding.  As  when  I  agree  with 
a  servant  to  give  him  such  wages  upon  his  performing  such  work  ; 
which,  we  see,  is  nothing  else  but  the  last  species  inverted ;  for 
servus  facit  ut  herus  dety  and  herus  dat  ut  servusfaciat  (^).'" 

The  main  rule,  in  regard  to  the  sufficiency  of  the  considera- 
tion seems  to  be,  that  it  may  arise  either^  1st,  by  reason  of  a  benefit 
resulting  to  the  party  promising,  or,  at  his  request,  to  a  third  per- 
son, by  the  act  of  the  promisee ;  Sndly,  on  occasion  of  the  latter 
sustaining  any  loss  or  inconvenience y  or  subjecting  himself  to  any 

(r)  Per Tenterden,  C.  J.,  in  Gully  ▼.  (*)  Post,  43,  44. 

Bishop  of  Exeter,  10  B.  &c  C.  606.  (/)  2  Bla.  Com.  444, 6. 
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charge  or  obligation,  at  the  instance  of  the  person  making  the 
promisei^  although  such  person  obtain  no  advantage  therefrom  (u). 

Before  we  proceed  to  illustrate  this  general  rule  by  referring  to 
particular  instances,  it  may  be  judicious  to  give  some  general 
explanation  of  its  different  branches. 

In  the  first  place,  m  reference  to  the  benefit  conferred  on  the 
promiser  sought  to  be  charged,  we  may  observe  that  it  is  not 
essential  that  the  consideration  should  be  adequate  in  point  of 
actual  value,  the  law  having  no  means  of  deciding  upon  this 
matter ;  and  it  would  be  unwise  to  interfere  with  the  facility  of 
contracting,  and  the  free  exercise  of  the  judgment  and  will  of  the 
parties,  by  not  allowing  them  to  be  sole  judges  of  the  benefits 
to  be  derived  from  their  bargains ;  provided  there  be  no  incom- 
petency to  contract,  and  the  agreement  violate  no  rule  of  law. 
It  is  sufficient  that  a  aliffht  benefit  be  conferred  by  the  plaintiff 
on  the  defendant,  or  at  his  request  upon  a  third  person  (x). 

Even  in  equity,  although  a  consideration  is  necessary,  if  the 
agreement  be  not  under  seaU  inadequacy  of  consideration  or  value 
is  in  general,  of  itself,  no  ground  for  impeaching  a  contract; 
whether  such  contract  relate  to  the  sale  of  an  estate  {t/)y  or  an 
annuity  {z)^  or  any  other  subject  (a).  And  inequality  of  con- 
sideration  upon  entering  into  an  agreement  for  the  compromise 
or  abandonment  of  a  doubtful  right,  will  not  defeat  the  con- 
tract (/>)•  But  if  the  foUy  of  the  contract  be  extremely  gross, 
this  circumstance  will  tend,  if  there  be  other  facts  in  corrobora- 
tion, to  establish  a  case  for  relief  on  the  ground  oijraud;  but 
mere  folly  and  weakness,  or  want  of  judgment,  will  not  defeat 
a  contract  even  in  equity  (c).  An  action  was  brought  in  special 
assumpsit,  on  an  agreement  to  pay  for  a  horse,  a  barley  corn  a 


(u)  See  Com.  Dig.,  Action  upon  the 
Case  upon  Assumpsit,  (B)  1 ;  per  Yates, 
J.,  in  Fillans  v.  Mierop^  3  Burr.  1(173 ; 
per  Lord  Elleiihorough,  in  Buna  v. 
Gtiy,  4  East,  193 ;  and  in  Jones  v.  Ash- 
bumham.  Id.  463,  4  ;  per  Best,  C.  J., 
Morleyy.  Bootkby ^ 3  Bing,  1 12, 13; per 
Tinda'l,  C.  J.,  Willatts  v.  Kennedy,  8 
Bing.  10 ;  2  Saond.  137  e,  5th  ed. 

(ar)  See  Id,,  and  per  Lord  Ellenbo- 
roiigh  in  Phillips  v.  Bateman,  16  East, 
372,  and  the  cases  cited,  post, 

(y)  Cole  V.  Trecothick,  9  Ves.  jim. 
246  ;  1  Smith,  233,  S.C. ;  Western  v. 
Russell,  3  V.  &  B.  187;  Darley  v. 
Singleton,   Wightw,   29;   Murray  v. 


Palmerr  2  Sch.  &  Lef.  488 ;  Griffith 
V.  Spratley,  1  Cox,  383. 

(z)  Floyer  v.  Shearard,  Ambl.  1 8  ; 
Vernon  v.  Winstanley,  2  Sch.  &  Lef. 
395;  Low  \,  Bar  chard,  8  Ves.  133; 
Speed  V.  Phillips,  3  Anst.  732. 

(a)  See  1  E.  Chitty*s  Eq.  Index, 
Consideration,  2 ;  1  Bridg.  Eq.  D.  359 ; 
10  Ves.  292,  295. 

(h)  1  Ball  ^  Beatty,  34.  Adequacy 
of  consideration  when  material  at  law, 
is  a  question  for  the  Court ;  per  Best, 
C.  J.,  Home  y.Ashford,  3  Bing.  327. 

(c)  Milnes  v.  Cowley,  8  Price,  620  ; 
Prebble  v.  Boghurst,  I  Swanst  329. 
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nail,  for  every  nail  in  the  horse's  shoes,  and  double  every  nail, 
which  came,  there  being  thirty«two  nails,  to  five  hundred  quarters 
of  barley  ;  and  on  a  trial  before  Hyde^  J.,  the  jury  under  his  di- 
rection, gave  the  real  value  of  the  horse,  8/.,  as  damages ;  and  it 
is  to  be  collected,  that  the  contract  was  considered  valid  ;  for  the 
report  states,  that  there  was  afterwards  a  motion  to  the  court  in 
arrest  of  judgment,  for  a  small  fault  in  the  declaration,  which  Was 
overruled,  and  the  plaintiff  had  judgment  (d). 

And  where  in  an  action  of  assumpsit  it  was  alleged,  that  in 
consideration  of  26s.  6d.  paid,  and  4/.  17^.  6(/.  to  be  paid,  the 
defendant  promised  to  deliver  two  rye  corns  on  the  then  next 
Monday,  and  double  in  arithmetical  progression  every  succeeding 
Monday,  (or  every  other  Monday,)  for  a  year,  which  would  have 
required  the  delivery  of  more  rye  than  was  grown  in  the  whole 
year,  the  court  on  demurrer  seemed  to  consider  the  contract 
good ;  and  Powell^  J.  said,  that  although  the  contract  was  a 
foolish  one,  yet  it  would  hold  good  in  law,  and  that  the  defendant 
ought  to  pay  something  for  his  folly ;  but  no  judgment  was 
given,  the  case  being  compromised  (^). 

So  in  respect  to  the  extent  of  trouble,  loss,  or  obligation,  which 
the  promisee  has  taken  upon  himself,  at  the  promiser^s  request,  we 
shall  observe,  upon  considering  the  cases  presently  referred  to, 
that  it  is  immaterial  that  the  detriment  or  charge  thus  assumed^ 
is,  in  fact,  of  the  most  trifling  description,  provided  it  be  not 
utterly  worthless  in  fact  and  in  law;  and  that  to  constitute  a 
good  consideration  no  benefit  need  result  to  the  promiser  from  the 
performance  of  the  stipulated  act  by  the  promisee,  according  to 
the  agreement  {f). 

In  an  action  of  assumpsit,  it  appeared  that  the  plaintiff  had 
made  a  lease  to  J,  S.  of  lands  for  life,  rendering  rent.  J,  S* 
granted  all  his  estate  to  the  defendant.  The  rent  being  in 
arrear,  the  plaintiff  applied  to  the  defendant  for  it :  who  there^ 
upon  promised,  that  if  the  plaintiff  could  ^^  shew  him  a  deed  that 
the  rent  was  due,""^  (which  the  plaintiff  did,)  the  defendant  would 
discharge  it:  ^^  and  it  was  moved  in  arrest  of  judgment,  that 
there  was  no  consideration  to  ground  an  action ;  for  it  is  but  the 
shewing  of  the  deed,  which    is   no  consideration;    but  it  was 


(</)  Janut  ▼.  Morgan,  B.  R.,  16  Car.      Raym.  1 164. 
2;  I  Lev.  Ill;  1  Keb.  569,  S.  C.  (/*)  Ante  26,  note  (m). 

{e)  Thambotaw  v.  Wkitacre^  2  Lord 
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adjudged  for  the  plaintiff;  for  when  a  thing  is  to  be  done  by  the 
plaintiff,  be  it  never  so  small,  this  is  a  sufficient  consideration  to 
ground  an  action,  and  here  the  shewing  of  the  deed  is  a  cause  to 
avoid  suit  (^)." 

A  woman,  after  the  decease  of  her  husband,  promised  the 
plaintiff,  a  creditor,  that  if  he  would  prove  that  her  husband 
had  owed  him  20L,  she  would  pay  it ;  and  it  was  held  a  good 
consideration ;  '^because  it  was  a  trouble  and  charge  to  the  creditor 
to  prove  his  debt  (A).'* 

The  waiver  of  a  tort,  by  committing  which  the  defendant 
derived  a  benefit,  (although  such  tort  occasioned  no  recU  injury 
to  the  plaintiff,)  is  a  sufficient  consideration  for  a  promise  by 
him  (i). 

A  declaration,  stating  that  the  defendant  was  indebted  to  the 
plaintiff  on  a  bill  of  exchange,  and  that  the  plaintiff  having 
lost  the  bill,  had  at  the  defendant's  request  given  him  a  bond, 
acknowledging  payment,  and  conditioned  to  indemnify  him 
against  the  bill,  shews  a  good  consideration  for  a  promise  by  the 
defendant  to  pay  the  contents  of  the  bill ;  for  it  is  a  disadvan- 
tage to  the  plaintiff,  if  it  were  of  no  advantage  to  the  defendant, 
that  the  bond  was  executed  (Ar).  And  it  is  a  sufficient  consideration 
for  a  promise  of  indemnity,  &c.,  that  the  plaintiff  had  merely 
secfired  by  promissory  notes  and  a  cognovit,  the  payment  of  a  sum 
of  money  to  the  defendant,  as  assignee  of  a  bankrupt  (/). 

In  order  to  facilitate  the  making  of  an  agreement,  for  which 
there  was  a  sufficient  consideration  between  the  plaintiff  and  a 
third  person,  the  defendant,  who  personally  received  no  benefit 
from  the  agreement,  became  a  party  thereto  ;  and  it  was  held, 
that  as  the  agreement  was  such  as  the  plaintiff  would  not  have 
made,  and  therefore  would  not  have  subjected  himself  to  liability, 
unless  the  defendant  had  acceded  and  become  a  party  to  the  con- 
tract, there  was  a  sufficient  consideration  for  the  promise  of  the 
latter  {m). 

The  plaintiff,  an  occupier  of  lands,  having  been  sued  with  others 
by  the  vicar  for  tithes,  gave  up  the  occupation,  and  quitted  the 


{g)  Sir  R.  Sturlyn  v.  Albani/^  Cro.  &  C.  90,  94. 

Eliz.  67;  see  2  H.  B  312.  (/)  Ikin  v.  Brook,  1  B.  8c  Ad.  124. 

(h)  Traver  ▼. ,  I  Sid.  67.  (m)  Bailey  v.  Crofty  4  Taunt.  6M  ; 

(»)  Davit  y.  Morgan,  4  B.  &  C.  8.  see  Mocatta  v.  Francis,  3  Dougl.  1 1 ; 

(k)  Williamson  r,  Clements,  1  Taunt,  as  to  an  agreement  to  take  part  of  a 

523  ;  see  Hansard  v.  Robinson,  7  B.  government  loan. 
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parish  during  the  progress  of  the  suit ;  upon  which  the  defendant, 
a  landowner  in  the  jjarish,  undertook  to  indemnify  him  from  all 
costs,  if  he  would  suffer  the  defendant  to  defend  the  suit  in  his, 
the  plaintiff's,  name ;  and  it  was  held,  that  there  was  a  sufficient 
consideration  for  the  defendants  promise  (//). 

In  an  action  of  debt  for  fish  due  for  tolls,  the  plaintiff  claimed 
a  right,  under  a  custom,  to  take  the  second  best  fish  out  of  every 
boat-load  of  fish,  by  way  of  toll,  from  fishermen  frequenting  a 
certmn  cove  and  landing  fish  therein.  It  was  proved  that  the 
plaintiff  and  his  ancestor  had  immemorially  furnished  and  main- 
tained a  capstan  and  rope,  for  the  usebf  the  fishermen,  and  that 
in  stormy  weather  boats  could  not  be  drawn  up  from  the  sea  with 
safety  to  the  crews,  without  them  ;  that  the  spot  upon  which  the 
capstan  stood,  belonged  to  the  plaintiff,  but  the  rest  of  the  cove 
over  which  the  boats  were  drawn  was  the  property  of  a  third 
person.  It  was  held  that  the  keeping  the  capstan  and  rope  in 
good  order  and  ready  for  use,  was  a  good  consideration  for  the 
toll,  whether  the  capstan  were  used  or  not  (o).  And  the  for- 
bearance by  the  plaintiff  at  the  defendant'^s  request  to  enforce  a 
^m^cio^  against  the  goods  of  a  third  person  for  £60,  is  a  valid 
consideration  for  the  defendant's  promise  to  pay  the  plaintiff  £107 
in  seven  days  (/?)• 

So  it  is  a  sufficient  consideration  for  a  promise,  that  the  plain- 
tiff undertook  to  endeavour  to  perform  any  act,  at  the  defendant's 
request,  as  to  procure  the  lease  of  a  house,  or  a  note  from  a  debtor, 
&c.  iq) ;  for  this  must  be  an  inconvenience  to  the  plaintiff,  and 
might  eventually  benefit  the  defendant.  But  in  such  a  case  a 
ttond  Jide  exertion  on  the  part  of  the  plaintiff,  to  attain  the 
proposed  object  for  the  defendant,  would  be  necessary. 

The  merely  giving  leave  of  absence  to  a  soldier  at  the  instance 
of  a  third  person,  has  been  held  to  be  a  good  consideration  for 
a  promise  by  the  latter  to  the  captain  who  gave  such  permission, 
that  the  soldier  should  return  in  ten  days,  or  that  the  promiser 
would  pay  the  captain  of20  (r). 


(ir)  Adam*  ▼.  Dansexfy  6  Bing.  506; 

4  M.  Ac  P.  245,  S.  C. 

(o)  The  Earl  of  Falmouth  y,  George  ^ 

5  Bing.  286 ;  2  M.  ^  P.  457,  S.  C 
ip)  Smith  V.  Alyar,   1    B.  &  Ad. 

603 ;  poU^  32,  and  note  (*). 

(9)  Gurn^ns  v.  Hodges,  Yelv.  1 1 ; 
Ijtmipleigh  r.  BraifhwatU  Hobart,  105. 
See  Com.  Dig.,  Action  upon  the  Case 


upcn  Assumpfity  (B),  (b.  5). 

(r)  TayUtr  v.  Jones^  1  Lord  Rayni. 
312.  A  mere  request  to  a  sheriff  not  to 
execute  a  writ  oi  fieri  facias  at  the 
suit  of  the  promiser,  held  a  sufficient 
consideration,  after  judgment  by  de- 
fault, and  error  brought,  PuUin  v. 
Stokes,2  n.  B1.312. 
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But  we  shall  presently  see  that  a  holding,  or  surrender  of  a 
demise,  strictly  €tt  witl^  is  not  in  general  a  sufficient  consideration 
for  a  promise  {s). 

Forbearance. — An  agreement  to  forbear  for  a  certain  or  rea- 
sonable time,  to  institute  or  prosecute,  legal  or  equitable  pro- 
ceedings, for  a  well-founded  legal  or  equitable  demand,  is  also  a 
sufficient  consideration  for  the  promise  of  the  debtor,  or  a  third 
person,  to  pay  the  debt,  or  do  any  other  act  (/).  By  such  for- 
bearance the  creditor  is  delayed,  and  the  debtor  is,  or  may  be, 
benefited  ;  so  that  there  concur  both  the  ordinary  grounds  upon 
which  a  sufficient  consideration  may  be  rested. 

In  order  to  render  the  agreement  to  forbear,  and  the  forbear- 
ance of  a  claim,  a  sufficient  consideration,  it  is  essential  that  such 
claim  should  be  sustainable  at  law  as  in  equity :  the  considera- 
tion fails  if  it  appear  that  the  demand  was  utterly  without  foun- 
dation {u).  Therefore,  the  promise  of  an  heir  to  pay  his  ancestor's 
bond,  in  consideration  of  forbearance  to  sue  him  thereon,  is  not 
binding  if  the  bond  did  not  expressly  name,  and  consequently  did 
not  bind,  the  heir  of  the  obligor  (jt)  :  but  it  seems  that  if  the  heir 
be  named  in  the  bond,  he  may  be  liable  in  such  case,  although 
he  have  not  assets  by  descent  {y).  So  the  promise  of  an  hdr, 
in  consideration  of  forbearance  of  a  suit  in  chancery,  to  which 
he  was  not  liable,  will  not  support  an  assumpsit  (z).  Where  the 
plaintiff  declared  that  A.^  dnce  deceased^  was  indebted  to  him  in 
a  certain  sum,  and  that  after  A?s  deaths  in  consideration  of  the  pro- 
mises, and  that  the  plaintiff  would,  at  the  plaintiff's  request,  for- 
bear and  give  day  of  payment  of  the  debt,  (not  stating  to  xvliom  he 
was  toforbeary)  the  defendant  promised,  &c.,  the  Court  held,  upon 
demurrer,  that  the  declaration  was  defective,  upon  the  ground  that 
it  was  not  shewn  that  there  was  any  personal  representative  or 
other  person  who  was  liable  to  the  debt ;  and  consequently,  that 
it  did  not  appear  that  the  plaintiff  could  have  sustained  any  detri- 


(0  Pott.  39. 

(0  See  I  Rol.  Ab.  24,  pi.  33;  Cora. 
Dxg*  Action  upon  the  Caseupon  Assump' 
«^,  (F)8,  AMumpsit,{B)l\  2  Saund. 
136 ;  3  Chit.  Com.  L.  66,  i\7.  As  to 
the  mode  of  laying  the  consideration 
and  averring  forbearance,  see  2  Chit. 
PI.  5th  ed.,  262  a;  7  B.  &  C.  423; 
1  M.  &  Ry.  708,  S.  C ;  2  M.  &  P.  487, 
482 ;  5  Bing.  295,  S.  C 

(«)  See  Com.  Dig.  Action  upon  the 


Case  upon  Assumpiit,  (F)  8  ;  Jones  v, 
Ashburnham,  4  East,  455 ;  per  Ten- 
terden,  C.  J.,  Smith  v.  Aigar,  1  B.  & 
Ad.  604. 

(x)  Barber  v.  Fox,  2  Saund.  136, 
and  notes.  Promises  by  an  executor 
will  be  considered  hereafter. 

(y)  Id.  137  a. 

(z)  Id,  Tooleif  V.  Windham,  Cro. 
Eliz.  206. 
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ment  by  suspending  proceedings  (a).  And  in  assumpsit  on  an 
agreement  to  pay  money  in  consideration  that  the  plaintiff  would 
discharge  a  third  person  from  custody,  the  Court  seemed  to  be 
of  opinion,  that  if  the  latter  was  illegaUy  in  custody,  the  promise 
was  void ;  but  they  considered  that  it  should  be  intended,  after 
▼crdict,  that  the  arrest  was  legal ;  the  declaration  averring  that 
it  took  place  on  process  duly  issued  out  of  an  inferior  court  (A). 
A  receiver  appointed  by  the  Ck»urt  of  Chancery,  brought  an  action 
for  a  debt  due  from  £.  F,  to  J.  B,  and  C  (whose  estate  he 
was  empowered  to  collect),  and  averred  that  JE.  F.  being  liable 
to  him  (the  plaintiff)  as  receiver,  the  defendant  promised  to  pay 
him,  in  consideration  that  he  would  give  E.  F.  time  for  payment* 
and  in  case  of  E.  F.'*s  default.  It  was  held  on  a  motion  to  arrest 
the  judgment,  that  the  declaration  shewed  a  sufficient  considera- 
tion for  the  defendants  promise ;  for,  as  receiver,  the  defendant 
had  authority  to  forbear  proceedings  for  the  debt,  and  to  enter 
into  the  contract  (c). 

It  is  not  necessary  that  the  forbearance  should  extend  to  an  ^h- 
tire  discharge  of  proceedings ;  nor  is  it  material  whether  the  pro- 
ceedings to  be  forborne,  have  been  conunenced  or  not,  or  are  at  law 
or  in  equity  (d).  A  forbearance,  or  suspension,  of  proceedings  for  a 
limited  period,  with  power  to  continue  them  if  the  debt  be  not 
then  paid,  is  sufficient.  And  where  a  declaration  stated  the  con- 
sideration to  be  an  agreement  for  forbearance  (not  shewing  for  what 
time),  and  there  was  an  averment  that  the  plaintiff  forbore  for  a 
long  time,  it  was  held  qfier  verdict  upon  a  motion  in  arrest  of 
judgment,  that  the  declaration  was  sufHcient ;  for  it  shall  be  in- 
tended that  the  plaintiff  agreed  to  forbear  for  a  convenient  or 
reasonable  time,  and  that  is  a  sufficient  consideration  (e).  And  it 
is  a  sufficient  consideration  for  a  promise,  that  the  plaintiff  holding 
a  bill  of  sale  against  the  goods  of  a  third  person  for  a  debt,  agreed 


(a)  n/one»  ▼.  Ashlmraham,  4  East,  455. 
It  is  obseirable  tbat  this  case  was 
fipon  dtmorrer.  The  Court  distin- 
guished it  from  some  cases  which  were 
cited  bj  the  counsel,  and  in  which  de- 
clarations had  been  8U]iported  after 
verdictj  although  they  did  not  clearly 
point  out  a  ground  of  liability  to  the 
debt,  on  the  part  of  any  particular  per- 
son; but  it  might  he  presumed  after 
venHctf  that  the  plaintiflfhad  proved  at 
the  trial  that  there  was  somebody  who 
could  have  been  sued,  in  suj^Kirt  of 


the  averment,  that  the  plaintiff  did 

forbear i  and  see  Infra,  notes  (6),  (c) ; 

Marthaily.  Birkeruhaw,  1  New  R.  132, 

(b)  Atkinson  v.  Settree,  Willes  R. 
482  ;  see  Lloi/d  ▼.  Lee,  Slra.  94  ;  2 
Saund,  137  c,  note,  and  note  6,  5th  cd. 

(c)  Willattt  V.  Kennedy,  8  Bing.  5. 

(d)  Bidwell  v.  Cntton,  Hob.  216; 
2nd  res. ;  Poolbf  v.  Gilherd,  2  Bulstr. 
41  ;  Parker  v.  Leigh,  2  Stark.  R.  229, 
230. 

(#•)  Mapes  V.  Sidney^  Cro.  Jac.  683 ; 
1  Rol.  Ab.  24,  pi.  23. 
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to  give  up  the  goods,  and  forbear  to  sell  them  (f).  But  it  seems 
that  a  promise  in  consideration  of  the  stay  of  an  action  "  for  a 
little  time  (g)^  or  '*  for  some  time,"  is  not  binding  (h) ;  either  on 
the  ground  of  uncertainty,  or  of  the  absence  of  detriment  to  the 
creditor,  and  advantage  to  the  debtor. 

It  is  not  material  that  the  party  making  the  promise,  in  conside- 
ration of  forbearance  to  a  third  person,  has  no  interest  in  the 
transaction,  and  cannot  be  benefited  by  the  delay.  If  a  person 
employed  by  the  administrator  of  a  deceased  debtor,  to  wind  up 
the  concerns  of  the  deceased*s  business,  give  an  undertaking  to  a 
creditor  of  the  deceased  to  furnish  money  to  meet  an  acceptance, 
which  such  creditor  has  given,  in  furtherance  of  an  accommodation 
arrangement  for  delaying  payment,  in  the  hope  that  funds  may 
be  forthcoming,  he  is  liable  on  such  undertaking,  though  he  were 
merely  a  clerk,  and  had  no  interest  in  the  goods  sold  by  the  cre- 
ditor, and  had  not  received  any  funds  applicable  to  the  discharge 
of  the  debt  (i).  And  it  has  been  recently  decided,  that  the  for- 
bearance by  the  plaintiff  at  the  defendant's  request,  to  enforce  a 
fieri  Judas  against  the  goods  of  a  third  person  for  c£60,  is  a  valid 
consideration  for  the  defendant*s  promise  to  pay  the  plaintiff 
107/.  in  seven  days.  The  Chief  Justice  observed,  **  If  the  incon- 
venience of  an  execution  against  these  goods  at  the  time  in  ques- 
tion was  so  great  that  the  defendant  thought  proper  to  buy  it  off 
at  such  an  expense,  I  do  not  see  that  the  consideration  is  insuffi- 
cient for  the  promise  (A:)." 

Intrusting  a  party  with  property.— The  intrustinff 
a  person  with  property  is  a  consideration,  in  itself^  for  his  promise 
that,  if  he  act  upon  the  trust,  he  will  faithfully  discharge  it.  There- 
fore, though  an  action  will  not  lie  for  not  doing  a  thing  where  there 
is  no  such  consideration,  as  reward,  &c.  to  uphold  a  promise  to 
do  it;  yet  where  there  is  a  delivery  of  goods  and  chattels  or 
monies  to  a  person  who  undertakes  to  do  something  respecting 
them,  even  without  any  reward  for  his  trouble,  an  action  will  lie 


( /•)  Batrell  v.  Trusseli,  4  Taunt  1 17. 

G)  1  Rol.  Ab.  23,  pi.  6  ;  Baker  v. 
Jacob,  1  Bulstr.  4 1  ;  Seekford^t  Casey 
Cro.  Eliz.  455  ;  Tolhurst  v.  Brickin- 
dctif  Cro.  Jac.  250.  In  Baker  v.  Jacob, 
the  declaration  laid  the  consideration  to 
he  a  forbearance  **  for  some  little  time, 
to  wit  a  fortnight^  or  thereabouts,"  and 
held  good  after  the  ?erdict,  in  respect 
of  tlic  videlicet. 


(A)  1  Rol.  Ab.  23,  pi.  26;  sec  3 
Chit.  Com.  L.  67,  note  6. 

(t)  ^faud  V.  Waterhatue,  2  C.  &  P. 
579  ;  and  see  further,  pasty  as  to  gua- 
rantees. 

{k)  Smith  V.  Algar,  1  B.  &  Ad.  603. 
"  What  damages  the  plaintiff  may 
recover  in  an  action  on  such  promise 
is  another  question j"  per  Parke,  J., 
id.  605. 
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on  this  bailment,  if  there  be  a  neglect  in  the  management  by 
which  the  goods  are  spoiled,  &c.  The  obligation  in  this  case 
arises  ex  matidaio^  and  is  called  in  Bracton,  Mandaium.  Vin- 
nius  (Q,  in  his  **  Commentary  on  Justinian,*^  defines  mandatum  to 
be  contractus  quo  aliquid  gratuito  gerendum  commiititur  et 
accipitur.  This  undertaking  obliges  the  undertaker,  to  a  diligent 
management.  BracUm  (m)  says,  contrahitur  etiam  obiigatio  non 
solum  scripio  et  verbis  sed  et  consensu  sicut  in  contractibus  bonce 
^fidei;  ut  in  empikmibusy  venditianibus^  kaUionibus,  conduction 
nibusj  societatibus  et  mandatis. 

This  distinction  is  clearly  taken  in  the  Year  Book,  11  H.  4,  S3, 
where  an  action  was  brought  agmnst  a  carpenter,  for  that  he  had 
undertaken  to  build  the  plaintiff  a  house  within  such  a  time, 
and  had  not  done  it;  and  it  was  adjudged  the  action  would  not 
lie,  no  consideration  being  laid.  But  there  the  question  is  put 
to  die  court ;  what  if  he  had  built  the  house  unskilfully  ?  And 
it  was  agreed,  that  in  such  case  the  action  would  have  lain  (n). 

In  an  action  of  assumpsit  the  declaration  was,  that  whereas 
the  plaintiff  being  obliged  to  J.  S.  in  401.,  for  the  payment  of 
SM.  and  the  bond  being  forfeited,  delivered  10/.  to  the  defendant, 
to  the  intent  that  he  should  pay  it  to  J.  S.  in  part  of  payment 
without  delay;  in  consideration  whereof,  the  defendant  as- 
sumed, &C.  It  was  assigned  for  breach,  that  defendant  had  not 
paid  the  money ;  whereupon  J.  S.  had  sued  the  plaintiff  for  the 
debt :  and  on  non  assumpsit  pleaded  there  was  a  verdict  for  the 
plaintiff.  And  it  was  moved  in  arrest  of  judgment,  that  here 
was  not  any  consideration,  because  it  was  not  alleged  that  the 
plaintiff  delivered  the  money  to  the  defendant  at  his  request ;  and 
the  acceptance  of  it,  to  deliver  to  another  without  delay,  could 
not  be  any  benefit  to  the  defendant  to  charge  him  with  this 
promise.  Sed  non  allocatur  f  for  being  that  he  accepted  this 
money  to  deliver  it,  it  was  a  good  consideration  to  charge  him. 
And  judgment  was  given  for  the  plaintiff,  which  was  afiirmed  on 
writ  of  error  (o). 

This  principle  was  elaborately  considered  and  acted  upon  by 
Holij  C.  J.,  and  all  the  judges,  in  the  celebrated  case  of  Coggs 
and  Barnard  (p) ;  which  arose  upon  an  action  upon  the  casCf 

(i)  Lib.  3,  tit.  27,  684.  (o)    Wheatley    ?.   Low,   Cro.  Jac. 

(m)  Bnkct.,  lib.  3, 100.  668. 

(«)  Vide  19  Hen.  6,  49;  Bro.  tit.  (p)  Lord  Raym.  909;  Com.  133; 

iicfum  Mr  fe  Cue, 'i4  ;  48  Ed.  3,6.  I  8a1k.26;dtU  lt,S.C. 
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wbereia  the  plaintiff  decUred,  that  whereas  the  defendmit  aftiumed 
safely  and  securely  to  take  up  several  hogsheads  of  brandy,  then 
in  a  certain  cellar  in  Z>.,  and  safely,  and  securely  to  lay  them 
down  again  in  a  certain  other  cellar  in  IV.;  the  said  defendant 
and  his  servants  and  agents,  so  negligently  and  improvidently 
put  them  down  again  into  the  said  other  cellar,  that,  for  want  of 
care  in  the  defendant,  his  servants,  and  agents,  one  of  the  casks 
was  staved,  and  a  great  quantity  of  brandy  was  spilt ;  a  motion 
was  made  in  arrest  of  judgment,  because  it  was  not  allq;ed  in  the 
declaration,  that  the  defendant  was  a  common  porter,  nor  averred 
that  he  had  any  thing  for  his  pains.  And  as  to  the  objection 
that  there  was  no  consideration  to  ground  the  promise  upon,  and 
that  the  undertaking  was  nudum  pactum.  Holt,  C.  J.,  and 
the  rest  of  the  court  answered,  that  the  owner's  trusting  the 
bailee  with  the  goods,  was  a  sufficient  consideration,  to  oblige  him 
to  a  careful  management.  Indeed,  if  the  agreement  had  been 
executory,  to  carry  these  brandies  from  one  place  to  another  such 
a  day,  the  defendant  had  not  been  bound  to  carry  them;  but 
this  was  a  different  case,  for  assump^/it  did  not  only  signify 
a  future  agreement,  but  in  such  &  case  as  this,  it  signified  an 
actual  entry  upon  the  thing,  and  taking  the  trust  upon  himself. 
And  if  a  man  will  do  that,  and  miscarries  in  the  performance  of 
his  trust,  by  reason  of  gross  neglect,  an  action  will  lie  against 
him  for  that,  though  nobody  could  have  compelled  him  to  do 
the  thing. 

The  case  of  Whitehead  v.  Greetham  (9),  is  a  strong  authority 
upon  this  subject.  The  declaration  was  not  in  case  for  a  tort,  as 
in  some  of  the  instances  before  referred  to,  but  in  assumpsit.  One 
of  the  counts  stated,  that  the  plaintiff  had  retained  the  defendant 
at  his  request,  to  lay  out  700^  in  the  purchase  of  an  annuity ;  that 
the  defendant  promised  to  use  due  care  to  lay  out  the  money 
securely ;  that  the  plaintiff,  confiding,  &c.,  delivered  the  money  to 
the  defendant  for  that  purpose ;  but  that  he  laid  it  out  on  insuffi- 
cient security,  &c.  On  error,  in  the  Exchequer  Chamber  after 
verdict,  it  was  held  that  the  mere  delivery  of  the  money  was  a 
sufficient  consideration  for  the  promise;  that  it  was  not  fatal  to  the 
count,  that  it  did  not  shew  that  the  defendant  was  to  receive  any 
reward  for  his  services;  and  that  if  the  consideration  were  insuffici- 
ently stated,  no  advantage  could  be  taken  of  the  defect  after  verdict 

(9)  10  Mooie,  183 ;  2  Bing.  464 ;  and  AT CleL  k  Y.  205,  S.  C. 
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And  in  the  modern  case  of  Ebee  t.  Gatward{r)f  this  doctrine 
was  fully  recognised.  It  was  an  action  upon  the  case.  The  first 
count  stated  that  the  plaintiff  retained  the  defendant,  who  was 
aTened  to  be  a  builder^  to  repair  a  house  before  a  given  day ; 
that  the  defendant  accepted  tike  retainer^  but  did  not  perform  the 
work,  per  quod  the  house  was  injured,  be ;  and  the  court  held, 
OD  special  demurrer,  that  this  count  could  not  be  supported, 
because  it  was  fer  a  mere  non/easancej  and  it  did  not  appear  that 
the  defendant  was  lo  receive  any  reward ;  that  the  defendant, 
though  he  was  a  carpenter,  was  not  bound  to  do  all  work  tendered 
to  him ;  and  that  the  word  retained  did  not  necessarily  import 
consideration ;  and  they  saki,  that  the  count  would  have  been 
bad,  if  framed  in  aaeumpmt.  The  second  count  stated,  that  the 
plaintiff  being  possessed  of  some  old  materials,  retained  the  defen- 
dant, to  pefform  the  carpenter's  work  on  certain  buildings  of  the 
plaintiff,  and  to  use  those  old  materials;  but  that  the  defendant, 
instead  of  using  those,  made  use  of  new  ones,  thereby  increasing 
the  expense.  And  this  count  for  the  misfiiuancey  was  held  to  be 
good  upon  special  demurrer.  In  a  declaration  on  the  case  against 
a  surgeon  for  improper  treatment  of  the  plaintiff,  whereby  he 
became  worse,  &c.,  it  is  sufficient  to  aver,  that  the  d^endant  was 
a  surgeon,  and  was  retained  and  employed  as  such,  (without  shew- 
ing by  whom,)  *^  for  reward  to  him,''  to  treat  and  cure  the  plain- 
tiff; and  diat  the  plaintiff  entered  upon  the  treatment ;  without 
diewing  any  undertaking  by  the  defendant,  or  averring  in  words 
that  it  was  his  duty  to  act  skilfully  {s). 

The  late  case  of  DarinaB  v.  Howard  (^),  also  illustrates  the 
law  on  this  subject.  The  declaration  was  in  assumpsit,  and  it 
was  alleged,  that  in  consideration  that  the  plaintiff  would  retain 
and  employ  the  defendants  to  lay  out  a  sum  of  money  in  the 
purdiase  of  an  annuity,  they  undertook  to  do  their  duty  ;  that 
plaintiff  retained  them,  but  defendants  did  not  do  their  duty ;  but 
took  insuffident  security^  whereby  plaintiff  lost  the  money.  The 
Court  held,  on  amotion  in  arrest  of  judgment,  that  the  declaration 
was  bad,  because  it  did  not  state  that  any  reward  was  to  be  paid 
to  the  defendants,  or  that  they  were  employed  as  attorneys,  etc  in 
any  other  particular  character,  so  as  to  make  them  responsible 
for  taking  a  bad  security,  although  not  guilty  of  negligence  or 


(r)  5  T.  R.  143.  (<>  6  D.  &  R.  43a ;  4  B.  &  C-  345, 

(s)  Pifpmt.  Shefp^rd,  1 1  Wee,  400.      S.  C. 
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dishonesty.  The  Court  observed  that  tlie  word  retained  did  not 
necessarily  mean  that  the  defendants  were  attorneys,  or  were  to 
be  remunerated ;  that  the  only  duty  imposed  under  the  circum- 
stances stated  in  the  declaration,  was  a  duty  to  act  faithfully  and 
honestly,  not  an  cU)sdttie  duty  to  take  a  sufficient  security.  There 
was  not  shewn  to  be  a  sufficient  consideration  for  the  promise  and 
charge  laid  in  the  declaration. 

Assignment  of  a  debt  oa  kight. — The  assignment  of  a 
debt,  even  of  an  uncertain  or  unascertained  amount,  due  from 
a  third  person,  is  a  sufficient  consideration  for  a  promise  by  the 
assignee  (u) ;  although  a  chose  in  action  is  not  assignable  cU  lawj 
so  as  to  furnish  the  assignee  with  a  right  of  suit,  in  his  own  name^ 
against  the  debtor  (x).  For  in  equity,  such  assignment  is  good  (y) ; 
and  even  a  court  of  law  will,  for  some  purposes  and  in  some  respects, 
recognise  such  transfer  {z).  The  party  promising,  in  consideration 
of  the  assignment  to  him,  therefore  derives  a  benefit  from  it.  And  a 
promise  hy  A.  to  B.  to  relinquish  to  him  the  benefit  to  be  derived 
from  a  written  agreement  between  A.  and  a  third  person  for  the  pur- 
chase of  a  freehold  house,  and  an  engagement  by  A*  to  permit  B. 
to  become  the  purchaser,  instead  of  A.^  constitute  a  sufficient  con- 
sideration for  B.*s  promise  to  pay  A,  a  sum  of  money.  This  is 
proved  by  the  case  of  Price  v.  Seaman  (a).  The  agreement  for 
the  purchase  in  that  case  was  by  parcl^  and  was  therefore  void ; 
and  it  was  contended  that  the  assignment  was  therefore  inopera- 
tive, and  the  consideration  failed.  But  the  Court  held  that,  after 
verdict  J  it  was  to  be  presumed  that  the  agreement  for  the  pur- 
chase was  in  writing ;  as  it  was  averred  in  the  declaration  that  the 
plaintiff  had  ^^  bargained  and  agreed^  for  the  purchase,  audit  was 
not  shewn  in  the  declaration  that  the  contract  for  such  purchase 
was  verbal ;  and  that  the  assignment  of  the  advantages  to  be  de- 
rived from  such  a  written  contract  was  a  sufficient  consideration. 

So  the  release  of  an  equity  of  redemption  is  a  good  considera- 
tion for  a  promise.     This  was  decided  in  Thorpe  v.  Thorpe  (6). 


(u)  Motudale  ▼.  Birchall^  in  the  Ez- 
cbe(|uer  Ch.,  in  Error,  2  Bla.  R.  820 ; 
Com.  Dig.,  Action  upon  the  Cnte  upon 
AMumptil,  (B)  83 ;  ;^  Bayley  and 
Holroyd,  Js.,  in  Price  v.  Seaman^  4  B. 
&  C.  52o.  An  assignment  of  a  chose 
in  action  need  not  be  by  deed,  Howell 
V,  M'lvers,  4  T.  R.  690 ;  Heath  t. 
Hall,  4  Taunt.  326. 

(x)  Chit.  B.y  eth  ed.  9. 

0(}  /fi.  8. 


(x)  Id.  8,  9. 

(a)  In  K.  B.,  in  Error,  from  C.  P., 
7  D.  &R.  14;  4B.  &C.  525,  S.C; 
S.  C.  in  C.  P.,  10  Moore,  34 ;  and 
2  Bing.  437. 

(6)  In  Error,  in  K.  B.  from  C.  P., 
1  Lord  Raym.  662 ;  S.  C,  in  Salk. 
171 ;  HoltR.  96,  29;  and  12  Mod. 
456.  The  'pleadings  are  in  Lutw.  245, 
and  3  Lora  Raym.  341. 
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It  was  an  action  of  auumpsii,  and  the  declaration  stated  that  the 
defendant  held  of  the  plaintiff  certain  lands  by  way  of  mortgage, 
and  that  it  was  agreed  between  them  that  die  plaintiff  should 
release  his  equity  of  redemption,  in  consideration  of  a  sum  of 
money  to  be  paid  by  the  defendant ;  and  that  although  the  plaintiff 
had  performed  the  agreement  on  his  part,  the  defendant  had  not 
piud  the  money.  *<  It  was  contended,  1st,  That  there  was  not  here 
a  suflScient  oonaderation  to  maintain  the  assumpsit^  because  the 
mortgagee,  after  the  condition  broken,  has  an  absolute  estate  in 
the  land,  and  the  common  law  does  not  take  notice  of  the  equity 
of  redemption,  which  is  a  mere  proceeding  in  chancery,  and  there- 
fore the  release  of  it,  after  the  condition  broken,  in  the  eye  of  the 
common  law,  cannot  mend  the  titie  of  him  who  had  an  absolute 
title  before ;  and,  of  consequence,  the  release  of  it  is  no  conside- 
ration, ^dly,  Admit  that  the  law  will  take  notice  of  the  equity 
of  redemption  that  the  mortgagor  hath,  and  that  it  is  a  thing 
valuable,  and  consequently  the  release  of  it  a  valuable  considera- 
tion ;  yet,  in  this  case,  the  plaintiff  ought  to  have  shewn  how  he 
was  entided  to  such  equity  of  redemption ;  because,  it  may  be 
that  his  equity  of  redemption  was  not  valuable,  and  then  the 
release  of  it  will  not  be  a  valuable  consideration,  as  if  the  mortgage 
was  for  the  whole  value  of  the  land ;  or  if  this  mortgage  was  made 
that  the  mortgagee  should  have  the  land  until  he  was  satisfied 
his  money  by  perception  of  the  profits ;  in  this  case,  the  mort- 
gagor would  have  an  equity  of  redemption,  and  yet  it  would  not 
be  valuable.  But  Holt,  C.  J.,  said,  that  the  last  case  would 
not  be  a  mortgage ;  and  all  the  Court  held,  that,  without  doubt, 
a  release  of  an  equity  of  redemption  is  a  very  good  consideration, 
and  the  common  law  will  take  notice  that  the  mortgagor  has  an 
equity  to  be  relieved  in  chancery." 

The  peevention  of  litigation,  &c. — A  consideration  which 
has  for  its  object  the  prevention  of  litigation,  and  the  settlement 
of  disputes  between  the  parties,  is  also  sufficient.  This  may  be  in- 
stanced by  the  ordinary  case  of  a  mutual  submission  of  differences 
between  parties,  to  arbitration :  the  mutual  promises  are  a  good 
consideration,  although  the  submission  may  be  revoked  (a).  But 
the  submission  must  be  mutually  binding,  or  the  consideration 
fails  (b). 


(a)  Com.  Dig.  Action  vpontJte  Ca»e      Irmnent,  (D) ;  Watson  on  Arb.  23. 
npmAMmtqmi,  (A)  1»  (B)  2,  9.  Arbi-         (b)  Ante,  14. 
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In  Penn  v.  Lord  BaUimore  (c),  a  bill  was  filed  in  Chancery  to 
enforce  specific  performance  of  articles  of  agreement  under  sieal, 
entered  into  for  the  purpose  of  ascertaining  and  setdii^  the 
boundaries  of  two  provinces  in  America,  and  providing  for  mutual 
conveyances,  &c.  It  was  objected,  amongst  other  things,  that  the 
agreement  was  merely  voluntary,  and  that  equity  never  decrees 
specifically  without  a  consideration  (d).  Upon  which  the  chan- 
cellor (Lord  Hardwicke)  observed,  *^  that  it  is  true  that  the 
Court  never  decrees  specifically  without  a  consideration ;  but  that 
the  agreement  in  question  was  not  without  consideration:  tor 
though  nothing  valuable  was  given  on  the  face  of  the  articles  as 
a  consideration,  the  settling  boundaries,  and  peace  and  quiet, 
formed  a  mutual  oonnderation  on  eadh  dde;  and  in  all  cases 
make  a  consideration  to  support  a  suit  in  Chancery,  for  perform- 
ance of  the  agreement  for  settliiig  the  boundaries*'" 

So  the  giving  up  a  suit  or  proc^sedings,  instituted  to  try  a  ques- 
tion respecting  which  the  law  is  doubtful,  is  a  good  consideration 
for  a  promise  to  pay  a  stipulated  sum ;  and  therefore  where  a 
ship,  having  on  board  a  pilot  required  by  law,  ran  foul  oi 
another  vessel,  and  proceedings  were  instituted  by  the  owners  €£ 
the  latter  to  compel  the  owners  of  the  former  to  make  good  the 
damage,  and  the  former  vessel  was  detained  until  bail  was  given, 
and  pending  such  proceedings,  the  agents  of  the  owners  of  the 
vessel  detained,  agreed,  on  the  owners  of  the  damaged  vessel  re- 
nouncing all  claims  on  the  other  vessel,  and  on  their  proving  the 
amount  of  the  damage  done,  to  indemnify  them,  and  to  pay  a 
stipulated  sum  by  way  of  damages;  it  was  held,  that  there  b^ng 
contradictory  decisions  as  to  the  point,  whether  ship-owners  were 
liable  for  an  injury  done  while  their  ship  was  under  the  controul 
of  the  pilot  required  by  law,  there  was  a  sufficient  consideratioD 
to  sustain  the  promise  made  by  the  agents  of  the  owners  of  the 
detained  vessel,  to  pay  the  stipulated  damages  (e).  And  where 
certain  stock  of  the  plaintifi*8  was  transferred  under  a  forged  power 
of  attorney,  and  the  Bank  of  England  offered  to  replace  the  stock 
if  the  plaintifis  would  first  prove  the  amount  under  a  commission 
of  bankruptcy,  issued  against  the  firm  in  which  the  forger  of  the 
'I         ipiiii       ■.iii  II  I 

(c)  I  Ves.  Sen.  444 ;  and  see  Sta-  (e)  Longridge  v.  DorvUlct  5  B.  fc 
pilttmy*  Stapiliony  1  Atk.  3;  Winman  Aid.  117;  obsen'ed  upon  in  Walten 
V.  Rnper^  1  Chan.  R.  84.  v.  Smith,  2  B.  &  Ad.  889. 

(d)  See  anU^  5,  note  (r). 
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powor  had  been  a  partner;  and  after  this  offisr,  the  plaintiffs 
received  a  dividend,  nd  engaged  to  tender  a  proof  of  their  demand 
under  the  oommissioD ;  it  was  held  that  they  could  not  sue  the 
Bank  in  respect  c^  the  stock,  until  they  had  fulfilled  their  engage- 
ment to  tender  the  proof  under  the  commission  (f).  And  the 
Chief  Jostiee^  in  delivering  the  judgment  of  the  Court,  said,  **  It 
was,  at  the  time  of  the  offer,  a  question  of  great  nicety  and  diffi- 
cuky,  whether  the  Bank  was  by  law  liable  to  make  good  the  loss ; 
so  that  the  engagement  of  the  Bank  to  replace  this  stock  without 
any  litigation  on  their  part,  was  of  itself  a  very  valuable  and  im- 
portant concession,  and  a  sufficient  considieration  to  support  a 
promiae  fay  the  plaintiffs  that  they  would  tender,  and  endeavour 
to  enforce,  their  proof  against  the  bankrupt'^s  estate/' 

<<  If  J.  lease  land  to  B.  at  will  (g)^  and  A.  assume  to  B.  that  in 
couAderadon  that  he  will  surrender  the  said  estate  at  will  to  him, 
that  he  will  provide  a  p|a«bnage  for  J.  S.,  this  is  not  a  good  con- 
sideration for  an  action,  because  J»  may  determine  the  estate  at 
will,  at  his  pleasure.  But  if  it  be  allied  in  such  case  that  there 
was  a  controversy  between  A.  and  B.,  whether  it  was  a  letting  at 
will,  or  for  years,  and  upon  that  the  {ntimise  was  made,  there  is 
a  good  consideration.  If  ^.,  in  consideration  that  B.  will  make 
siidb  an  estate  ai  wiU  as  his  counsel  shall  devise,  promise,  &c.,  this 
is  not  a  good  consideration,  because,  immediately  after  the  estate  is 
created,  be  may  determine  it  (h)/*  This  doctrine  was  realised 
and  confirmed  in  a  modem  case  (i),  in  which  the  Chief  Justice 
said,  *^  It  is  not  necessary  that  the  party  should  have  a  right  to 
hold :  if  it  be  doubtful  whether  he  has  a  right  to  hold,  that  is  a 
good  oonsideration/'  And  there  can  be  no  doubt  that  the  resig- 
nation of  a  colourable  daim,  conflicting  with  that  of  another  per- 
son, and  the  settlement  of  the  dispute  between  the  parties  without 
suit,  constitute  a  good  consideration  (Ar).  And  we  have  already 
remarked,  that,  in  these  cases,  inequality  of  consideration  does 
not  of  itself  form  toy  objection  (/)• 

PaoMisE  FOB  A  PROMISE*— We  have  before  mentioned  some 
decisions  that  a  mere  promise  to  do  an  act  at  a  future  period,  is 


(/)  Straey  ▼.  The  Bank'of  England^  (i)  Richardson  y.  AfellUh,  2  Bing. 

6  Bing.  754.  229 ;  9  Moor,  435,  S.  C. 

(f)  That  18,    itrictly  at  will;    Dot  (A)  Thornton  ▼.  Fahrley^  2  Moor, 

fitna  jesr  to  year.  397,  408,  9;  see  Conn  t.  Csnn,  cited 

(k)  1  Bol. Abr.,  ActUmwr  Gue,  (V),  1  Atk.  10 ;  1  Vem.  4  ;  2  Ventr.  358. 

fsge  S3,  pi.  27,  8, 9  ;  1  Vio.  Abr.  309.  (0  Am^,  26, 27. 
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a  sufficient  consideration  for  an  engagement  to  the  party  making 
such  promise  ,(m).  And  there  are  other  authorities  that  the  mere 
promise,  (Without  performance,)  is,  in  such  case,  a  sufficient  con- 
sideration, as  it  subjects  the  party  to  a  charge  and  obligation  he 
would  not  otherwise  have  incurred  (n).  Thus  the  mere  promise 
of  a  party  to  become  a  partner  in  a  firm,  is  a  sufficient  considera- 
tion for  a  promise  to  receive  him  as  a  partner  (o).  But  here  we 
must  again  advert  to  the  principle  before  explained,  that  in  the 
case  of  mutual  promises,  there  must  be  a  reciprocity  of  obliga- 
tion ;  and  that  if  the  promise  of  one  party  be  not  binding  on  him, 
the  engagement  of  the  other  party  is  not  in  general  obligatory  (p). 

Moral  obligation. — A  mere  morcd  obligation  to  pay  a  de- 
mand, or  perform  a  duty,  is  in  many  cases  a  sufficient  consideration 
for  an  express  promise,  although  no  legai  liability  existed  at  the 
time  of  making  such  promise(9).  The  law  allows  a  man  effectually 
to  promise  to  do  that  which  justice  clearly  demands  from  him. 
As  if  a  debtor  promise  to  pay  a  debt,  the  recovery  whereof  is 
barred  by  the  statute  of  limitations  (r) ;  or  if  a  bankrupt,  (even 
without  any  new  consideration,)  before  or  after  his  certificate,  by 
a  written  memorandum  signed  by  himself,  or  by  an  agent  autho- 
rised by  him  in  writing,  promise  to  pay  his  former  debts  («).  And 
on  this  ground,  as  well  as  on  the  principle  that  a  party  may 
waive  rules  of  law  introduced  for  his  own  benefit  and  protec- 
tion (^),  a  party  to  a  bill  of  exchange,  who  is  discharged  for  want 
of  due  notice  of  its  dishonour,  is  liable  if  he  subsequently  promise 
payment  (f^). 

It  appears  also  to  be  now  settled,  that  a  mere  moral  obligation 
will  sometimes  be  a  sufficient  consideration  to  support  an  express 


(m)  See  ante^  28. 

(»)  See  Nichols  v.  Ruguhred^  Hob. 
88;  Hebden  y.  Rutter,  1  Sid.  180; 
Stangborow  v.  Warner ^  4  I^.eon.  3  ; 
Gower  V.  Capperf  Cro.  El.  543 ;  Wich- 
nU  V.  Johns,  id.  703  ;  per  Parke,  J., 
in  Wentworth  v.  5a//«i,  9  B.  &  C 
840,  849,  SbO;  per  Cur,  Cartwright  v. 
Cooke,  3  B.  &  Ad.  703. 

(o)  M*NeUl  V.  Reid,  2  Moor  &  S. 
89  ;  9  Bing.  68,  S.  C. 

(p)  Ante^l^, 

(q)  2  Bla.  Com.  445 ;  3  Chit.  Com. 
L.  72;  per  Lord  Mansfield,  C.  J., 
and  Buller,  J.,  in  Uawkes  ▼.  Saun^ 
ders,  Cowp.  290,  294;  per  Lord 
Ellenborough    Atkins  ▼.  Banwelly  2 


East,  506;  per  Mansfield,  C  J.,  in 
Gihhs  ▼.  Mefrdl,  3  Taunt.  311 ;  Lte 
y,  Muggeridge,  5  u/.  36 ;  see  a  learned 
note  to  Wenntdl  v.  Abney,  3  B.  &  P. 
149 ;  2  Saund.  137  (/,  n.  (h) ;  per  Best, 
C.  J .,  Seaman  v.  Price,  2  Bing.  438, 
4^:9,  cited,  ante,  36,  note  (a). 

(r)  See  post,  as  to  tliis  promise, 
Index,  tit.  Limitations,  It  must  be 
in  writing;  9  Geo.  4,  c.  14,  s.  1. 

(«)  Post,  Index,  Bankrupt  ^  and 
Insolvent, 

(0  Bonner  v.  Wilkinson,  5  B.  &  Aid. 
606. 

(m)  Lundie  v.  Robertson,  7  East,23l ; 
Gibbon  V,  Coggon,  2  Camp.  168 ;  Tay- 
lor V.  Jones*  id,  105. 
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promiae,  although  no  legal  responsibility  ever  existed.  This  may 
be  illustrated  by  the  instance  of  a  promise  by  a  man  after  he  has 
attained  twenty-one  years  of  age,  to  pay  a  debt  contracted  by  him 
during  his  infancy,  and  which  by  law  he  was  not,  in  consequence 
of  his  infancy,  liable  to  discharge  {x).  And  if,  on  a  usurious 
agreement  for  a  loan,  money  be  advanced,  and  usurious  securities 
be  taken,  which  the  parties  mutually  agree  to  destroy ;  a  promise 
by  the  borrower  to  repay  the  principal  and  legal  interest  is 
founded  on  a  sufficient  consideration,  and  is  binding  (^).  So 
where  a  Jeme  covert,  having  an  eeicUe  settled  to  her  separate  use^ 
gave  a  bond  for  repayment,  by  her  executors,  of  money  advanced, 
at  her  request,  on  security  of  that  bond,  to  her  soiuinJaw ;  and 
after  her  husband^s  decease,  she  wrote,  promising  that  her  execu- 
tors diould  settle  the  bond,  it  was  held  that  there  was  a  sufficient 
moral  obligation  to  support  the  promise,  and  that  the  executor 
was  liable  thereon  («).  In  LUtlefield  v.  Sfiee  (a)  it  appeared 
that  the  plaintiff,  a  butcher,  had  supplied  the  defendant,  who 
was  a  married  woman,  with  meat  for  her  own  use,  whilst 
her  husband  was  abroad ;  and  that  after  his  death  she  promised 
pajrment,  when  of  ability.  It  was  held  that  she  was  not  liable 
on  a  declaration,  alleging  the  consideration  to  be  the  former 
supply  of  goods  to  her, — for  in  law,  this  imported  that  she  was 
the  debtor,  whereas  the  husband  was  the  party  originally  liable. 
The  case  was  decided  upon  the  ground  of  variance*  But  Lord 
Tenterden,C.  J.,  in  delivering  the  judgment  of  the  court,  said 
*^  In  Lee  v.  Muggeridge  all  the  circumstances  which  shewed  that 
the  money  wca  in  conscience  due  from  the  defendant,  were  cor- 
rectly set  forth  in  the  declaration.  It  there  appeared  upon  the 
record,  that  the  money  was  le^it  to  her,  though  paid  to  her  son- 
in-law,  while  she  was  a  married  woman;  and  that  after  her 
husband^s  death,  she,  knowing  all  the  circumstances,  promised 
that  her  executor  should  pay  the  sum  due  on  the  bond.  I  must 
also  observe,  that  the  doctrine  that  a  moral  obligation  is  a  suffi- 
cient consideration  for  a  subsequent  promise^  is  one  which  should 
be  received  with  some  limitation  (A)." 

(x)  Post,  Index,  tit.  Infants.  (h)  And  see  vost^  43.  In  Lee  v.  Mug- 

(y)  Bomes  y./M/ev,  2  Taunt.  184;  geridge,  the  oeclaration  shewed  that 

fier  Gibbs,  5.^  Lee  v.  Muggeridge,  5  id.  the  wife  alone  caused  the  creation  of 

47  ;  Harrison  v.  Hannel,  id,  780 ;  see  the  debt,  and  induced  the  plaintiff  to 

2  Stark.  R.  237  ;  i  R.  &  M.  123 ;  post^  gi?e  credit.    In  that  case  the  husband 

Index,  Usury,  was  not  liable   for  the  money  len(. 

{z)  Lee  ▼.  Muageridge,  5  Taunt  36.  There  was,  therefore,  a  strong  and 

(a)  2  B.  &  Ad.  811.  peculiar  claiin  in  justice  against ""i^^e 
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Where  the  pliUDtiff  had  paid  the  d^endanl  the  wh(^e  of  a 
demand  claimed  by  him,  but  part  of  which  was  due  to  (J.»  Lord 
EUenboraugh  held  that  the  defendant's  promise  to  indemnify  the 
plaintiff  against  C/s  claim,  was  fouiidol  on  a  sufficient  moral 
obligation  to  render  it  binding,  although  such  promise  was  inade 
by  the  defendant  after  he  had  received  the  money  from  the 
plaintiff  (c). 

Upon  the  same  principle,  past  seduction  of  j  and  cohabitation  witb^ 
the  plaintiff,  a  female,  seem  to  affiird  a  sufficient  consideration  for 
an  express  promise  to  pay  money  to  h^r,  for  her  support;  there 
being  a  moral  obligation  to  redress,  as  far  as  possible^  the  injury 
inflicted  (J). 

The  case  of  Cooper  t.  Martin  (e)  also  supports  this  princifde. 
In  that  case  the  plaintiff  miurried.a  widow,  who  had  children  by 
her  former  husband.  The  drfendant  was  one  <^  such  children. 
Before  the  plaintiff  married  the  widow,  she  maintained  these 
children ;  and  after  the  marriage  with  the  pldlntiff,  he  maintained 
them.  When  the  defendant  came  of  age,  he  promised  the  plain* 
tiff  to  repay  him  the  expense  which  he  had  incurred  in  maintaining 
him.  The  Court  held  that  such  promise  was  founded  on  a 
sufficient  consideration;  especially  as  the  plaintiff  was  a  man  of 
small  substance,  and  the  children  had  a  competent  provision  to 
receive  when  they  came  of  age,  which  was  to  accumulate  for  them 
in  the  mean  time,  and  he  made  no  application  to  Chancery  for  an 
allowance  out  of  the  fund,  as  he  might  have  done,  the  law  not 
compelling  him  to  maintain  such  children.  But  it  seems  that 
unless  there  be  an  express  promise  in  such  case,  the  father-in-law 
cannot  maintain  an  action ;  at  all  events  if  the  circumstances  shew 
that  he  originally  intended  to  educate  and  bring  up  the  child 
gratuitously(  /). 

Of  gratuitous  promises. — It  will  be  observed,  that,  in  the 

preceding  instances,  there  was  something  more  than  a  mere  imper^ 

Jict  or  vague  duty  to  support  the  promise.  In  all  the  ca^e^  in  which 


widow.  In  LUtlefield  y,  Shee^  the  de- 
claration did  not  shew  any  such  moral 
obligation  on  her  part.  Perhaps  the 
plaintiff  would  have  been  entitled  to 
recover,  had  the  declaration  shewn  that 
the  husband  was  abroad;    that  the 

Elaintiff  would  not,  or  did  not,  trust 
im,  and  supplied  the  goods  for  her 
nse,  solelv  on  tier  credit. 

(e)  Loird  Su field  ▼.  Brw^,  2  Stark. 


R.  175. 

(rf)  Gibton  V.Dickie,  3  M.  &  Sel. 
463  ;  Binnintfton  v.  WaltU,  4B,8cA. 
650  ;  pott,  Index,  Immoral  Contracts ; 
see  another  instance,  Duhammel  v. 
Pickentiffy  2  Stark.  R.  94. 

(e)  4  East,  76 ;  see  Peak  Add.  C. 
79,  226 ;  and  post,  44. 

if)  PeUey  v.  RawUnt,  Peak  Add. 
C  2*26 ;  cor.  Lawrence,  J. 
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»  moral  obligation  hfu  been  deemed  a  sufficient  connderation  for 
the  defendant's  promise,  he  had  received  some  benefit  from  the 
jdaintiff ;  justice  required  compensation  at  his  hands ;  and  nothing 
but  tlie  provision  ci  BomtponHve  law  had  interposed  to  preclude 
a  legal  remedy  for  the  recovery  of  a  remuneration  for  such  benefit, 
until  the  defendant  expressly  promised  to  do  the  plaintiff  j  ustice  {g). 

The  term  moral  obligation  is' very  difficult  to  be  defined  for 
the  purpose  of  legal  reasoning,  although  it  may  perhaps  be  suffi- 
ciently definite  for  the  purpose  of  the  science  to  which  it  belongs ; 
wherein  the  source  of  obligation  and  sanction  for  its  performance 
are  referred  wholly  to  the  internal  sense  of  rectitude  in  the  person 
supposed  to  be  affiscted  by  it.  A  term  so  familiar  in  its  applii 
catioo,  does  not  at  first  view  appear  to  present  any  peculiar 
difficulty;  but  when  examined  with  a  view  to  legal  precision, 
the  apparent  fadUty  ceases,  and  whilst  certun  attributes  are 
applied  to  the  indefinite  term,  the  criterion  by  which  the  propriety 
(^tbe  term,  and  the  extent  of  the  consequences  applied  to  it,  are 
to  be  determined  in  particular  instances,  is  itself  by  no  means 
dearly  settled.  It  will  hardly  be  contended,  that  every  duty  of 
imperfect  obligation,  the  existence  of  which  can  be  demonstrated 
by  the  science  of  ethics,  can  be  the  consideration  of  a  valid  promise 
to  be  enforced  by  the  coercion  of  the  law.  The  duties  of  grati- 
tude  and  beneficence  are  allowed  to  be  real  and  very  extensive 
sources  of  moral  obligation,  but  are  never  held  an  adequate 
foundation  for  l^al  responability.  A  declaration,  that  in  con- 
nderation  that  John  had  formerly  lent  a  sum  of  money  to  Richard 
which  had  been  attended  with  very  beneficial  consequences,  and 
that  John  being  now  in  indigent  circumstances,  Richard  promised 
to  pay  him  100/.  a  year,  would  scarcely  be  expected  to  stand  the 
test  of  a  demurrer ;  but  the  morality  of  the  obligation  would  be 
supported  by  every  principle  of  ethical  reasoning  (A). 

We  have  seen  that  natural  love  and  ctffection^  or  friendship, 
may  be  a  good  consideration  to  raise  an  use,  upon  a  conveyance 
by  bargain  and  sale(i);    but  it  seems  to  be  clear  law  at  the 


ig)  See  Wennall  t.  Ahney^  3  B.  &  P.  to  be  undentood,  that  the  money  lent 

251,  2,  note  (a);  and  see  unUt  41,  by  John  had  been  repaid;  leaving  no 

note  (h).  other  consideration  than  the  obligation 

(A)  See  Appendix  to  Pdtbier  on  Ob-  arising  from  the  former  act  of  kind- 

ligations,  by  Evans,  vol.  2,  406 ;  and  ness,  and  its  consequent  adv-antage  to 

teeoiOe,  4l,andnote(&).    In  the  in-  the  borrower, 

stance  put  by  Mr.  Evans,  it  is  of  course  (t)  Ante^  5,  note  («). 
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present  day,  that  they  do  not  form  a  sufficient  consideration  for 
a  promise  (X:). 

In  HaUidaif  ▼.  MJciman  (2),  which  was  an  action  on  a  pro- 
missory note,  against  the  executor  of  the  maker,  it  appeared  that 
the  note  was  made  in  favour  of  the  plaintiff,  then  an  infant  aged 
nine  years,  by  the  testator,  who  was  intimate  with  the  father  of  the 
plaintiff,  and  who  was  in  an  imbecile  state,  but  there  was  no 
evidence  of  consideration.  The  court  held  that  gratitude  to  the 
plaintiff  ^s  father,  or  affection  for  the  plaintiff,  did  not  form  a 
sufficient  consideration. 

The  education  of  a  child  by  its  parent  is  only  a  duty  of  im- 
perfect obligation ;  and  it  seems  therefore,  that  a  person  cannot 
recover  from  the  parent  expenses  incurred  in  educating  his 
children,  unless  there  be  an  express  contract,  or  peculiar  circum- 
stances from  which  a  promise  of  repayment  can  be  inferred  (m). 

A  gift  is  not  good  and  binding  unless  it  be  by  deed,  or  unless 
the  thing  which  forms  the  subject  of  the  gift,  be  actually  deli- 
vered to  the  donee  (n).  To  give  effect  to  a  promise,  merely 
because  there  was  an  imperfect  obliffationj  would  be  to  contra^ 
diet  this  doctrine.  It  is  clear  that  a  promise  cannot  be  implied 
from  a  mere  moral  obligation. 

Many  instances  of  mere  gratuitous  promises  have  already  been 
given  (o);  it  will  be  useful  to  subjoin  others. 

If  the  master  of  a  ship  promise  his  crew  an  addition  to  their 
fixed  wages,  in  consideration  of  and  as  an  excitement  to  their 
extraordinary  exertions  during  a  storm,  this  promise  is  ntuhim 
pactum — the  voluntary  performance  of  an  act  which  it  was  before 
legally  incumbent  on  the  party  to  perform,  being  in  a  law  a  worth- 
less and  insufficient  consideration  (p). 

The  law  does  not,  at  least  in  general,  allow  a  compensation 


(A)  See  id.,  Bret  v.  G.  S.  and  Wife, 
Cro.  El.  755;  Lampleigh  t.  Braith- 
waite.  Hob.  105 ;  Harford  v.  Gardener, 
2  Leon.  30;  Best  v.  Jolly,  1  Sid.  38  ; 
see  2  LeF.  32 ;  Gully  v.  Bishop  of 
Exeter,  10  B.  &  C.  601,  per  Bajrley, 
J.  See»  however,  Noy  Max.  21.  But 
it  is  doubtful  whether  Noy  does  not 
iJlude  to  natural  affection,  merely  as  a 
consideration  to  raise  an  use.  He  adds, 
that  long  acquaintance  and  great 
familiarity,  are  not  a  sufficient  consi- 
deration. 

(/)  8D.  &R.  163;  5B.  &C.501, 


S.  C. 

(m)  Hodges  v.  Hodges,  Peak  Add. 
C.  79 ;  cor.  Lord  Kenyon. 

(n)  Irons  ▼.  Smallpiece,  2  B.  &  Aid. 
558 ;  Hewlins  t.  Skippam,  5  B.  &  C. 
228 ;  2  Saund.  47  a,  note.  See  Clay  v. 
Willu,  1  B.  &  C.  364;  2  D.  &  R. 
539,  S.  C,  in  which  a  promise  to  pay 
the  plaintiff  a  sum  he  was  not  stricUy 
entitled  to,  was  held  void. 

(o)  Ante,32,'SS;4\. 

{p)  Harris  v.  Watson,  Peake's  R. 
72 ;  Newman  v.  Walters,  a  B.  &  P. 
612. 
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to  a  witoefis  for  lo«s  of  time,  in  attending  a  trial  upon  subpoena ; 
it  being  a  duty  imposed  upon  him  by  law  to  obey  such  subpoena : 
and  therefore  a  promise  to  pay  such  remuneration,  in  consideration 
of  the  party's  attendance,  is  not  binding  (9). 

And  a  promise,  even  in  writing,  to  pay  a  debt  ahrecuiy  incurred 
by  a  third  person  is  not  available,  if  there  be  no  new  considera- 
tion, as  forbearance  to  sue  the  latter,  &c. ;  but  if  credit  were 
originally  given  to  the  third  person  at  the  promiser*s  request,  this 
might  oonstitute  a  sufficient  consideration  for  his  subsequent 
guarantee  (r). 

And  a  promise  by  a  creditor  to  accept  less  than  the  full  amount 
of  his  demand,  or  to  give  time  for  his  existing  debt,  is  void ;  un- 
less there  be  some  new  consideration,  as  an  additional  or  different 
security,  or  a  payment  varying  from  that  agreed  upon,  in  respect 
of  its  being  effected  in  a  manner,  or  at  a  time,  more  beneficial  to 
the  creditor;  or  unless  an  uncertain  claim  be  reduced  to  a  cer- 
tainty ;  or  unless  the  creditor'^s  engagement  to  take  less  than  his 
demand,  or  give  time,  be  contained  in  a  composition  deed,  or 
agreement  entered  into  by  the  debtor  with  his  creditors  gene- 
rally (s).  In  the  latter  case,  it  would  be  a  fraud  on  other  credit 
tors,  to  sue  the  debtor  for  the  remainder  of  the  claim. 

It  appears  that  if  a  party  to  a  bill  or  note  be  not  liable  thereon 
to  a  creditor,  in  consequence  of  such  creditor,  to  whom  he  indorsed 
it  for  a  debt,  having  lost  the  instrument,  a  promise  by  the  former 
to  pay  it,  is  not  founded  on  a  sufficient  moral  obligation  to  render 
him  liable  on  such  promise ;  there  being  no  new  consideration,  as 
an  indemnity,  &c.  (0* 

The  cases  relative  to  promises  by  executors  to  pay  legacies  will 
be  considered  hereafter.  Where  the  plaintiff  declared  that  the 
defendant,  (who  was  sued  in  his  individual  character,)  was  liable 
in  his  capacity  of  executor  to  pay  a  certain  debt  to  the  plaintiff; 
and  then  averred  that  in  consideration  thereof,  he  {personally) 
promised  payment,  the  Court  held  that  the  declaration  was  sub- 
stantially bad,  and  arrested  the  judgment;  no  additional  or  new 


iq)  WiUis  y.  Peekham,  1  B.  &  B. 
515 ;  4  Mooie,  300,  S.  C.  ;ver  Lord 
Tenterden,C.  J.,  in  Coliiwt  ?.  Godefroy^ 
1  B.  &  Ad.  956, 7.  See  7  BiDg.  729 ; 
9  B.  &  C.  872. 

(r)  1  Rol.  Ab.  27,  pi.  49;  and  see 
Fell  on  Merc.  Guar.  36  to  40 ;  Lyon  ▼. 
JjMmbj  there  cited.  See  poit^  fndex, 
tit  Gmaranlee, 


(s)  See  the  cases  cited,  3  Cliit.  Com. 
L.  68 ;  and  jHutf  Index,  tit.  Payment 
and  Composition  ;  and  Philpot  r.nriantf 
4  Bing.  717  ;  1  M.  &  P.  754,  S.  C. 

(0  Davis  y,  Dodd,  4  Taunt  602  ; 
per  Park,  J.;  Champion  v.  Terry ^  7 
Moor,  136;  Hansard  y,  Robinson^  7 
B.  6e  C.  90 ;  ante,  28. 
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coiifflderation  being  shewn  for  the  enlarged  responsibility  ariaang 
from  the  promise  (u).  And  upon  the  same  prindple,  a  declaration 
against  a  husband  alone  on  his  promise  to  pay  the  debt  of  his 
wife  contracted  before  marriage^  wiihoui  shewing  any  new  consi" 
deration,  was  also  considered  insufficient,  and  the  judgment  was 
arrested  (^).  The  consideration  should  be  co-extensive  with  the 
promise^  in  order  to  support  it. 

Of  the  plaintiff  beino  a  stbakgee  to  the  coksideba- 
TiON. — ^The  cases  seem  to  have  been  contradictory  upon  the  ques- 
tion whether  a  person  can  sue  upon  a  promise,  even  though  it  be 
professedly  for  hie  benefii,  where  he  is  an  entire  stranger  to  the 
consideraiionf  that  is,  has  taken  nothing  of  trouble  or  charge  upon 
himself,  or  occasioned  any  benefit  to  the  promiser,  but  such  trouble 
has  been  sustained,  or  advantage  ccNiferred,  by  a  third  person. 
The  contract  is  in  such  cases  binding,  there  being  a  sufficient  con- 
sideration ;  and  the  only  difficulty  is,  who  should  be  made  the 
plaintiff, — the  party  with  whom  the  agreement  was  made  and  from 
whom  the  consideration  moved ;  or  the  party  meant  by  him  to  be 
benefited,  and  for  whose  advantage  the  act  stipulated  for  is  to  be 
performed  ?  It  is  clear,  that  if  the  actual  promisee  be  a  mere 
agent  for  the  person  to  be  benefited,  the  latter  may  sue  upon  the 
agreement,  though  not  known  at  the  time  to  have  been  interested 
therein  (y).  But  if  no  sudh  agency  exist,  there  seems  to  be  great 
difficulty  in  permitting  an  entire  stranger  to  the  consideration, 
to  enforce  the  performance  of  the  contract,  by  action  in  his  own 
name. 

Many  of  the  older  authorities  tend  to  negative  a  right  of  action 
in  a  stranger  to  the  considerauon  for  a  contract,  although  he  is 
the  party  avowedly  intended  to  be  benefited  by  the  promise  (t). 
And  in  Crow  v.  Rogers  (a\  where  the  plaintiff  declared  that 
Hardy  being  indebted  to  him  in  7W.,  it  was  agreed  between 


(«)  Rann  v.  Httghet^  7  T.  R.  350, 
note  (a) ;  cited  a»te,  4,  5,  note  (o). 

(x)  Mitehimon  t.  Hewtouj  7  T.  R. 
848.    See  1  Taunt.  212 ;  and  po$i. 

(y)  See  Scrinuhire  t.  Atdertaih  SUa. 
1182;  drnnn  t.  Waiker,  7  Taunt. 
237 ;  Morns  y.  Cleatby,  1  M.  &  Sel. 
579,  581 ;  Hornby  v.  Lacy,  6  id,  166 ; 
vottf  Principal  imd  Agtnt.  The  dicta 
m  idarchinaton  t.  Vernon^  1  B.  &  P. 
101,  note  (c),  per  Buller,  J.;  and  in 
The  FeUmonffert    Company  t.  Damh 


1  B.  h  P.  102,  per  Lord  Alranley, 
C.  J.,  that  if  a  promise  be  made  to 
another  for  the  benefit  of  a  third  per- 
son^ the  latter  may  sue  thereon,  sef  m 
to  have  reference  only  to  cases  in  whiih 
the  promisee  received  the  promise,  and 
made  the  contract,  only  as  agent 

{z)  See  the  cases  collected  in  1  Vin. 
Ab.  333  to  337,  Actiom  of  Astumptil^ 
(Z) ;  Browne  y.  Mason^  1  Ventr.  6. 

(a)  Stra.  592. 
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Uardjf  and  the  defendant,  that  the  defendant  should  pay  the 
vaaoej  to  the  ptaiiU^,  and  that  Hardy  should  make  the  defen- 
dant a  title  to  a  bouse ;  and  that  Hardy  was  ready  to  do  so,  and 
in  oonsideration  thereof  the  defendant  promised  to  pay  the  plain- 
tiK'^  the  Court,  ^^  without  much  debate,  held  that  the  plaintiff 
was  a  stranger  to  the  oonsideration,  and  gave  judgment  for  the 
defeodant**^  This  case  was  recognized  by  the  Court  in  Price  v. 
Easkm  (&) ;  in  which  it  appeared  that  one  W.  P.  was  indebted 
to  the  plaintiff,  and  agreed  with  defendant  to  do  work  for  him, 
and  defiendant  agreed  U>  retain  the  price  of  such  work  for  the 
plaintiff;  and  the  Court  arrested  the  judgment,  after  verdict, 
upon  the  ground  that  although  the  declaration  averred  that  the 
defendant  agreed  to  pay  the  plaintiff,  it  could  not  be  collected 
therefronn  that  the  defendant  made  any  sudi  agreement  with  the 
plahMff^  or  that  the  three  parties  were  jointly  privy  and  assent- 
ing to  the  arrangement  There  are,  however,  many  old  cases 
whidi  seem  to  support  a  contrary  doctrine.  Thus,  it  has  been  ** 
deddedt  that  if  A.  give  goods  to  B.  of  the  value  of  80/.,  on  con- 
dition that  he  pay  90/.  to  C,  the  latter  may  sue  B.  for  the  20/., 
ht  it  became  a  debt  to  C.  {c).  So  it  has  been  held,  that  if  jtf., 
who  is  the  tmde  of  B.  an  infanij  deliver  \ZL  to  J.  S.  to  educate  :-, 
B.,  and  in  oonsideration  thereof  y.  S.  promises  to  educate  i?.,  and 
also  at  bis  full  age  to  pay  to  him,  B.,  the  said  \2L ;  JB.,  when  he 
comes  to  his  full  age,  may  maintain  an  action  against  J.  S.  tat  the 
ISL,  ^  fior  the  use  of  the  money  in  the  mean  time  was  the  consi- 
deration of  the  education,  and  the  money  was  to  be  paid  to  B,  (d)." 
A  £stber  was  seised  in  fee  of  land,  and  was  about  to  cut  timber 
therefrom,  to  raise  a  portion  for  his  daughter.  The  defendant  be« 
ing  hia  son  and  heir,  promised  ikejather^  in  consideration  that  he 
would  forbear  to  fell  the  timber,  to  pay  the  daughter  this  portion. 
It  was  decided  by  the  Court  of  King^s  Bench,  and  afterwards  by 
the  Exchequer  Chamber  upon  a  writ  of  error,  that  the  daughter 
nngfat  sue  the  son  for  the  recovery  of  this  money,  although  the 
consideiation  moved  from  the  fSsther  to  the  son;  the  parties  to  the 


(h)  1  Nev.  &  Manniog,  303 ;  4  B.      1  Rol.  Ab.  p.  30, 31,  pi.  5 ;  1  Vin.  Ab 
&  Ad.  433,  S.  a  333,  pi.  6 


(e)  Simrkie  r.  MUn£,  M.  T.  1651 ;  (d)  Between  Oldhmn  and  BaUman^ 

1  BoL  Ab.  AeHtmtur  Cur,  32,  pi.  13.  Fuch.  13  Car.,  B.  R.,  upoD  a  motion 

See  1^27,  (L)  40;  31  (L)6.  Com.  in  anest  of  judgment;    1  Vin.  Ab. 

INg.  Aeiiam  mpom  ike  Com  upon  Am-  334,  6. 
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contract  having  the  benefit  of  the  daughter  in  view  (e).  In  the 
two  latter  instances,  the  Court  may  probably  have  been  in  some 
degree  influenced  by  the  circumstance  that  the  promisee,  and  the 
person  for  whose  advantage  the  contract  was  made,  were  inti- 
mately related.  But  perhaps  the  cases  do  not  require  such  ground 
of  support  (/). 

^^  It  is  not  necessary ,^^  said  Lord  Alvanley^  C.  J.,  ^^  to  discuss 
whether,  if  A,  let  laud  to  J3.,  in  consideration  of  which  the  latter 
promises  to  pay  the  rent  to  C,  his  executors  and  administrators, 
C  may  maintain  an  action  on  that  promise.  I  have  little  doubt 
however,  that  the  action  might  be  maintained,  and  that  the  con- 
sideration would  be  sufficient  upon  this  point  It  appears  to  me 
that  C  would  be  only  a  trustee  for  A.^  who  might  for  some  reason 
be  desirous  that  the  money  should  be  paid  into  the  hands  of  C. 
In  case  of  marriage,  it  is  often  necessary  to  make  contracts  in  this 
manner,  and  the  personal  action  is  given  to  the  trustee  for  the 
benefit  of  the  Jeme  covert  {g). 

Perhaps  it  is  an  argument  against  giving  a  stranger  to  the 
consideration,  a  right  to  sue  upon  the  contract  in  his  own  name, 
that  he  is,  as  between  himself  and  the  promisee,  merely  in  the 
light  of  an  intended  donee ;  and  no  doubt  an  unexecuted  gift,  or 
mere  gratuitous  promise  to  confer  a  benefit,  may  be  revoked.  In 
other  woi*ds,  the  party  who  has  entered  into  the  contract,  and 
provided  the  consideration,  ought,  it  seems,  to  be  at  liberty  to 
withdraw  his  intended  bounty  from  the  third  person,  before  it  has 
been  received  ;  and  this  can  only  be  effected  by  vesting  solely  in 
the  former,  the  right  of  acting  thereon. 

In  the  case  of  deeds  and  other  spedaitiesy  inter  partes,  it  is 
clear  that  the  action  must  be  brought  by  and  in  the  name  of  the 
person  who  is  a  party  to  the  instrument,  and  that  a  third  person, 
a  stranger  to  the  deed,  cannot  sue  thereon ;  although  the  covenant 
be  made  expressly  for  his  advantage  (A). 

Of  impossible  considerations. — The  consideration  is  insuf- 
ficient, if  its  performance  be  utterly  and  naturally  impossible  (t). 

{e)  Duttim  V.  Poole,  M.  29  Car.  2 ;      3  B.  &  Aid.  280,  1  ;  1  Chit,  on  PI. 

1  Venlr.  318,  332;  S.  C.  in  2  Lev.      6thed.5,6. 

210;  Sir  T.Ray,  302,  and  Sir  T.Jones,  (g)  Per   Lord  Alvanley,  CJ.,  in 

.102.    Recognised  by  Lord  Mansfield  Pigott  v.  Thommon,  3  B.  &  P.  149. 

in  Cowp.  443,  and  by  Burrough,  J.,  (A)  1  Chit  PI.  5th  ed.  3,  4 ;  Lord 

in  5  Moore,  31,  2.  Southampton  v.  Broum^  6  B.  &  C.  718. 

(/*)  And  see   Carnegie  v.    Waughf  (t)  5  Vin.  Ab.  110,  11,  Condition, 

2  D.  &  R.  277 ;  4  B.  &  C.  664,S.  C. ;  (C)a  (D)a ;  I  Roll.  Ab.419;  Bro.  Ab. 
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From  such  consideration  no  benefit  can  by  any  implication  be 
conferred  on  the  defendant ;  and  the  law  will  not  notice  an  act^ 
the  completion  of  which  is  obviously  ridiculous  and  impracticable. 
Upon  such  a  consideration,  therefore,  no  contract  can  be  made,  or 
any  claim  to  damages  be  supported.  And,  if  the  consideration  be  a 
promise  that  A.  shall  go  from  Westminster  to  Rome^  in  three 
hours;  or  other  matter  which  no  person  can  by  any  possi- 
bility perform. 

And  a  promise  is  not  binding,  if  the  consideration  for  making  it 
be  of  such  a  nature,  that  it  was  not,  in  fact  or  law,  in  the  power 
of  the  promisee,  from  whom  such  consideration  moved,  to  com- 
plete such  consideration,  and  confer  the  full  benefit  meant  to  be 
derived  therefrom  ;  at  least  if  the  performance  of  the  act  would 
not  have  been  justifiable. 

**  Error  of  a  judgment  in  Shrewsbury  court,  where  the  plaintiff 
declared,  he  being  bailiff  to  J.  S.^  the  defendant,  in  consideration 
thai  he  would  discharge  him  of  20/.  due  to  J,  S.,  promised  to 
expend  40/.  in  repairing  a  barge  of  the  plaintiff's;— verdict  and 
judgment  for  the  plaintiff,  upon  jton  assumpsit^  were  reversed ; 
the  consideration  being  illegal,  for  the  plaintiff  cannot  discharge  a 
debt  due  to  his  master  (k).^ 

A  promise  was  made  by  the  defendant,  to  theassigneesof  a  bank- 
rupt, when  the  latter  was  on  his  last  examination,  that  in  con- 
sideration that  the  assignees  would  forbear  to  have  the  bankrupt 
examined,  and  that  the  commissioners  would  desist  from  taking 
such  examination,  touching  monies  alleged  to  have  been  received 
by  the  bankrupt,  and  not  accounted  for,  he,  the  defendant, 
would  pay  such  monies  to  the  assignees.  This  promise  was  held 
by  the  court  to  be  iUegal,  as  being  against  the  policy  of  the 
bankrupt  laws.  And  Lord  Kent/on  observed,  ^^  I  do  not  say  that 
this  is  nudum  p(zctum:  but  the  ground  on  which  I  found  my 
judgment  is  this,  that  every  person  who  in  consideration  of  some 
advantage,  either  to  himself,  or  to  another,  promises  a  benefit, 


tit.  FaiUy  37  ;  Co.  Lit,  206  a,  6  ;  2 
Bla.  Com.  341 ;  Sbep.  Touch.  164  ; 
2  Bro.  R.  311 ;  1  Powell  ou  CoDtrjcts, 
loO.  "  Eyery  condition  of  a  thinp^ 
impossible  is  null,  aud  renders  null 
the  agreement  which  depends  thereon. 
The  condition  of  not  doing  an  impos- 
sible thing,  docs  not  render  null  the 
obligation  contracted  subject  to  such 


obligation."  Code  Napoleon,  B.  3,  tit 
3,  ch.  4,  s.  1.  When  the  performance 
of  a  promise  is  excused,  the  act  being 
afterwards  impossible ;  post^  Index,  tit. 
Performance, 

(k)  Harvey  V.  Gibbons,  2  Lev.  161. 
This  decision  may,  however,  be  rested 
soleljf  on  the  ground  of  illegality  of 
consideration. 
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must  have  the  poumr  qf  conferring  that  benefit  up  to  the  extent 
to  which  that  benefit  professes  to  go,  and  that  not  only  injact,  but 
in  law.  Now  the  promise  made  to  the  assignees  in  this  case, 
which  was  the  consideration  of  the  defendant's  promise,  was  not 
in  their  power  to  perform,  because  the  commissioners  had  never- 
theless a  right  to  examine  the  bankrupt.  And  no  collusion  of  the 
assignees  could  deprive  the  creditors  of  the  right  of  examination 
which  the  commissioners  would  procure  them.  The  assignees 
did  not  stipulate  only  for  their  own  acts,  but  also  that  the  com- 
missioners should  forbear  to  examine  the  bankrupt ;  but  clearly 
they  had  no  right  to  tie  up  the  hands  of  the  commissioners  by 
any  such  agreement.*^  And  Jshurst,  J.,  observed,  <^  In  order  to 
found  a  consideration  for  a  promise,  it  is  necessary  that  the  party  by 
whom  the  promise  is  made,  should  have  the  power  of  carrying  it 
into  effect,  and  secondly,  that  the  thing  to  be  done  should  in 
itself  be  legal.  Now  it  seems  to  me  that  the  consideration  for 
this  promise  is  void,  on  both  these  grounds.  The  assignees  have 
no  right  to  controul  the  discretion  of  the  commissioners,  and  it 
would  be  criminal  in  them  to  enter  into  such  an  agreement, 
because  it  is  their  duty  to  examine  the  bankrupt  fully,  and  the 
creditors  may  call  on  them  to  perform  it.  And  for  the  same 
reason  the  thing  to  be  done  is  also  illegal  (l).'^ 

A  declaration  stated  that  by  agreement  between  the  plaintiff 
and  G.  G.,  the  plaintiff  agreed  to  sell  and  deliver  to  6.  G.a  lace 
machine  for  2201,  to  be  paid  thus :  40/.  on  delivery,  and  the 
residue  by  weekly  payments  of  II.,  which  were  to  be  paid  to  the 
defendant  as  trustee  for  the  plaintiff,  and  in  case  of  any  default, 
the  plaintiff  was  to  have  back  the  machine,  and  in  consideration 
of  the  premises,  and  of  the  plaintiff  at  the  request  of  the  defen- 
dant appointing  him  to  receive  the  weekly  instalments,  the  defen- 
dant promised  to  take  the  machine  and  pay  the  balance,  should 
there  be  any  default  by  G.  G.  in  the  weekly  pa3rments.  It  was 
held  that  this  promise  was  nudum  pactum,  and  void.  And  by  the 
court,  ^^  The  declaration  affects  to  shew  the  legal  operation  of  the 
agreement.  Now  that  states  that  the  agreement  bound  the  defen- 
dant to  take  the  machine,  not  the  plaintiff  to  deliver  it.  The 
declaration  does  not  even  show  that  it  was  in  the  plaintiff's  power 
to  deliver  the  machine,  for  it  is  not  stated  that  he  had  ever  got  it 

(0  Nerot  ?.  Wallace  J  3  T.  R.  17. 
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hack  from  the  original  vendee.  There  certainly  is  an  aUegation 
of  willingness  to  let  the  defendant  take  the  machine,  but  that  does 
not  appear  to  have  been  in  pursuance  of  any  pre-existing  agree- 
ment, nor  does  the  whole  import  any  obligation  on  the  plaintiff  to 
let  the  defendant  take  it.  The  declaration  is  therefore  bad, 
DO  sufficient  consid^ation  for  the  defendant's  promise  being 
shewn  (i7i)." 

But  a  promise  is  not  void  against  the  party  who  makes  it, 
merely  because  its  execution  is  improbable,  or  difficult ;  or  the 
impossibility  of  performing  it  applies  only  to  the  promiser  indivi- 
dually. If  a  party,  by  his  own  contract,  lay  a  charge  upon  him- 
self, he  is  bound  to  perform  the  stipulated  act,  or  pay  damages  for 
the  non-completion,  unless  the  matter  were  at  the  time  manifestly 
and  essentially  impracticable.  The  improbability  of  the  perform- 
ance, does  not  render  the  promise  void.  It  is  the  duty  of  the 
contracting  party  to  provide  against  contingencies;  and  he  is 
presumed  to  know  whether  the  completion  of  the  duty  he  under- 
takes be  within  his  power  (n).  Some  instances  of  this  rule  will 
be  given  hereafter  (o). 

It  is  upon  this  principle  that  an  engagement  upon  a  sufficient 
consideration,  for  the  performance  of  an  act  even  by  a  third  person, 
is  binding,  although  the  performance  of  such  act  depends  entirely 
Km  the  will  of  the  latter.  Thus  a  promise  to  procure  the  consent 
of  a  landlord  to  the  assignment  of  a  lease,  is  binding  (/>).  And 
where  one  g£  several  parties  in  a  firm  agreed  to  introduce  the  plain- 
tiff (a  stranger)  into  it,  it  was  decided  that  the  agreement  was 
valid ;  although  the  other  parties  were  ignorant  of  its  existence* 
and  their  assent  was  of  course  essential  to  the  admission  of  the 
plaintiff  (9). 

Of  considerations  void  in  part. — We  shall  have  occasion 
hereafter  to  consider  the  effect  of  a  partial  iUegality  of  consideration. 
With  respect  to  one  of  several  professed  considerations  for  a  promise 
being  ^^i^y  JrivoUrus  and  insufficient  of  itself,  without  hdag 


(m)  Bales Y.  Cart,4  B.  Sc  C.  474  ;  3  (0)  Aud  seeaiUet49.  AcondilioD  to  a 

D.  5c  H.  076,  S.  C.  bond,6ic.,  that  it  will  rain  to  morrow,  or 

(n)  See  Co.  Lit  206  a,  u.  1,  179  a ;  that  the  Pope  shall  be  at  Westminster 

Piatt  on  Cot.  569 ;   3  Chit.  Com.  L.  on  such  a  day,  is  good.  Vin.  Ab.  Con- 

101  ;  Blight  r.  Page,  3  B.  &  P.  296,  dilion  (D)  a ;  cites  22  Ed.  4, 26. 

note ;    Wortley  v.  Wood,  6  T.  R,  718,  (p)  Lloyd  v.  Crup,  5  Taunt.  249. 

719,  per  Lord  Kenyon,  C.  J.;  see  pott,  {q)  WNeill  v.  Reid,  2  Moor  &  S 

Index,  tit  Performance.  89 ;  9  Bing.  68,  S.  C. 
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illegal,  it  appears  that  this  partial  defect  shall  not  annul  the  con- 
tract ;  there  being  an  adequate  consideration  left  to  support  it ; 
and  that  in  pleading  the  insufficient  consideration  should  be 
omitted  as  surplusage  (r) ;  as  if  the  promise  be  in  consideration 
not  only  of  the  forbearance  of  a  debt  due  from  the  defendant  to 
the  plaintiff,  but  also  of  the  forbearance  of  another  claim  which 
could  not  be  sustained  {s).  So  where  in  assumpsit  on  the  warranty 
of  a  horse,  the  consideration  stated  for  the  warranty  was«  that  the 
plaintiff  would  purchase  the  horse  for  63Z. ;  but  the  consideration 
proved  was  that  the  plaintiff  would  pay  that  sum,  and  if  the  horse 
was  lucky  would  give  the  plaintiff  5Z.,  or  the  buying  of  another  horse; 
it  was  held  not  to  be  a  variance  to  omit  the  conditional  promise, 
it  being  too  vague  to  be  binding  (t).  But  if  a  parol  promise  be 
entire,  and  part  of  it  relate  to  a  matter  which  renders  it  necessary, 
under  the  statute  of  frauds,  that  there  should  be  a  written  agree- 
ment, the  whole  promise  is  void.  The  promise  being  entire,  and 
part  of  it  being  void,  the  whole  is  defective ;  so  that  the  plaintiff 
cannot  proceed  even  as  to  that  portion  of  it  which  need  not  be  in 
writing  (i/). 

Of  the  consideration  in  regard  to  time. — In  respect  of 
iimey  a  consideration  is  either,  1st,  executed,  or  something  done 
before  the  making  of  the  defendant's  promise ;  Sndly,  executory, 
or  something  to  be  done  after  such  promise ;  Srdly,  concurrent, 
as  in  the  case  of  mutual  promises ;  and  4thly,  continuing  {x). 

1.  A  pa^t,  or  executed  consideration  is^iot,  in  general,  sufficient 
to  support  an  express  promise^  unless  such  consideration  was 
moved  by  the  precedent  request,  either  express,  or  under  the  par- 
ticular circumstances  to  be  implied,  of  the  party  promising ;  and 
such  request  must  always  be  laid  in  the  declaration  (y).  There- 
fore, where  A.'*s  servant  was  arrested  for  a  trespass,  and  /.  S,,  who 


(r)  See  1  Chit.  PI.  5th  ed.  323.  328. 
262;  Comyn  on  Comr.20;  Vin.  Ab., 
Actitms  of  Assumpsit  (Y) ;  Com.  Dig., 
AciioTif  Assumpsit  (B)  13  ;  Bui.  N.  P. 
147;  Bradbume  v.  Bradbumey  Cro. 
£1.  149 ;  per  Cur,  in  Tisdaies  Case, 
Id.  758,  9 ;  and  in  Coulson  v.  Carr, 
Id.  849 ;  Crisp  v.  Gamely  Cro.  Jac. 
128  :  Best  v.  Jolfy,  I  Sid.  38 ;  Pikard 
y.Cottell,Ye\y.56. 

(s)  Id. 

It)  Gnthing  v.  Lynn,  2  B.  &  Ad. 
232. 


(w)  Levington  v.  Clark, 2  Ventr.  223 ; 
Chater  v.  Becket,  7  T.  R.  201 ;  Thomas 
V.  Williams,  10  B.  &  C  664 ;  see  Wood 
V.  Benson,  2  C.  &  J.  94.  This  is  fully 
considered  hereafter. 

(x)  See  1  Chit.  PI.  5th  ed.  323 ; 
Payne  v.  Wilson,  7  B.  &  C.  425 ;  Id. 
427,  per  Littledale,  J. ;  3  Chit.  Com. 
L.  70. 

(y)  I  Saund.  264,  note  (1);  3  Chit. 
Com.  L.  70 ;  1  Chit.  PI.  5th  ed.  323; 
Streeter  v.  Horlock,  1  Bing.  34;  7 
Moor,  283,  S.  C. 
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knew  J.,  without  his  knowledge  bailed  the  servant,  and  afterwards 
A.J  for  his  friendship,  promised  to  save  him  harmless ;  it  was  held 
that  the  promise  was  void :  because  the  bailings  which  was  the 
consideration,  was  the  voluntary  courtesy  of  /.  «9.,  and  was  past 
and  executed  before  (s).  And  a  promise  without  any  new  consi* 
deration  to  pay  the  debt  of  a  third  person  already  incurred,  falls 
within  the  same  principle  (a).  But  where  the  plaintiff's  act  is 
procured  by  the  defendant's  request^  the  subsequent  promise  is 
not  a  naked  one,  but  couples  itself  with  the  precedent  request, 
and  is  therefore  founded  on  a  good  consideration  (b)  :  as  if,  in 
the  instance  last  put,  the  third  person  were  credited  at  the  instance 
of  the  defendant  (c).  In  general,  where  the  defendant  has  derived 
no  benefit  from  the  plaintiff's  acts,  the  prior  request  must  be  ex- 
pressly proved  (d).  But  where  a  party  has  derived  a  manifest 
personal  (e)  benefit  from  the  precedent  consideration,  and  subse- 
quently promises  payment,  this  promise  will  be  tantamount  to, 
and  evidence  of,  a  prior  request,  which  shall  in  such  case  be  im- 
plied (y*).  As  where  A,  pays  a  sum  of  money,  to  a  third  person, 
for  B,y  without  his  knowledge  or  request,  and  B,  subsequently 
promises  payment,  here  the  circumstances  furnish  evidence  of  a 
prior  request.  So,  if  A.  buy  goods  for  B.  without  his  sanction, 
yet  B.  subsequently  receives  the  goods  with  knowledge  of  the  cir- 
cumstances, a  prior  request  from  B,  to  A.  to  order  the  goods  for 
him  shall  be  implied  (g). 

We  have  already  seen  that  an  existing  moral  obligation  is,  in 
general,  a  sufiicient  consideration  for  a  subsequent  express  pro- 
mise (h). 

An  executed  consideration  is  the  groundwork  or  foundation  of 
the  promise  on  which  the  defendant  is  charged ;  but,  being  only 
matter  of  inducement,  it  need  not,  in  pleading,  be  stated  with  the 
same  degree  of  certainty  and  particularity,  as  is  necessary  in  the 
case  of  an  executory  consideration  (i).  But  care  must  be  taken 
to  avoid  a  variance  in  stating  and  reciting  a  prior  contract  which 


(z)  Hunt  V.  BaU^    Dyer,  272  a ;  (c)  Ante  46. 

Rol.  Ab.  (a),  pi.  2,  3 ;  Sidenham  v.  {d)  Naish  v.  Tatlock,  2  Hen.  Bla. 

Worlington,  2  Leon.  224,  5.  319. 

(fl)  Ante  45.  (e)  lb. 

{b)  Lampleigh  v.  Brathwait^  Hob.  (/)  See  anr«,  4 1,  42,  43. 

106;  Com.  Dig.,  Action  upon  the  Case  (g)  1  Saund.  264,  n.  (1). 

upon  Auumptit  (B),  (B  12) :  1  Satind.  (A)  Ante  40. 

264,  note  (I);  Lord  Suffieldy. Bruce,  (%)  Stephen,  2d  ed.  364,  413;  1 

2  Stark.  B.  175.  Chit.  PI.  5th  ed.  323,  4. 
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has  been  broken,  where  the  immediate  contract  declared  upon, 
refers  to  such  prior  contract,  and  is  incorporated  therewith  (k). 

2.  An  executory  consideration  generally  constitutes  a  condition 
precedent  to  be  performed  by  the  plaintiff,  before  his  right  of  ac- 
tion accrues ;  and  such  performance  must  be  laid  in  the  declara- 
tion with  certainty,  and  proved  at  the  trial  (I). 

S.  A  concurrent  consideration  arises  in  the  case  of  mutual  pro- 
mises. A  promise  for  a  promise  is  a  good  consideration ;  but  in 
general  the  promises  must  be  reciprocally  binding,  or  neither  party 
is  bound  (m). 

In  the  case  of  a  concurrent  consideration,  the  plaintiff's  promise 
IS  executed,  but  the  thing  to  be  performed  by  him  is  executory. 
And  where  the  performance  is  not  a  condition  precedent,  it  is  not 
necessary  to  state  it,  because  the  plaintiff's  mere  agreement  to  do 
the  act  is  a  sufficient  consideration,  and  the  defendant  has  his  re- 
medy thereon.  Where,  however,  the  respective  acts  to  be  per- 
formed, are  not  independent  of  each  other,  but  the  fulfilment  of 
one  is  the  consideration  of  the  performance  of  the  other,  it  is  ne- 
cessary, even  in  the  case  of  mutual  promises,  as  an  agreement  to 
marry,  to  sell,  or  accept  goods  (n),  that  there  should  be  an  aver- 
ment and  proof  of  a  performance,  or  readiness  to  perform  (o). 

4.  A  continuing  consideration,  being  one  in  part  executed,  but 
which  still  continues,  is  also  in  many  cases  sufficient  to  sustain  a 
promise :  as  in  cx)nsideration  that  the  defendant  had  become  and 
was  the  plaintiff's  tenant,  he  undertook  to  manage  the  farm  in  a 
husband-like  manner  (p) ;  or  in  consideration  that  the  lessee  then 
in  possession  had  paid  his  rent  very  well,  to  save  him  harmless ; 
*^  for  prompt  payment  of  the  rent  is  a  continuing  consideration, 
when  he  remains  in  possession  (q),"  But  a  promise  by  a  tenant 
from  year  to  year,  after  the  tenancy  commenced,  and  without  any 
new  consideration,  to  repair  substantially,  or  to  do  any  other  act 
the  obligation  to  do  which  does  not  by  law  attach  upon  such  a  te- 
nant, IS  not  binding.    And  thei'efore  a  declaration  in  consideration 


(k)  Andrew$  v.  Whitehead,  13  East, 
102;  1  Chit  PI.  5th  ed.  519,  320. 

(/)  1  Chit.  PL  5th  ed.  324. 

im)  Ante,  39,40 

{n)  Rawson  Y.Johnson,  I  East,  203  ; 
Waterhouse  v.  Skinner,  2  B.  &  P.  447 ; 
1  Saund.  320  e,  note  (5). 

(o)  1  Chit.  PI.  5th  ed.  325. 

(p)  Powley  V.  Walker,  5  T.  R.  373; 


Legh  v.  Hettntt,  4  East,  154 ;  post,  In- 
dex, Landlord  and  Tenant, 

(q)  Pearie  v.  linger,  Cro.  Eliz.  94  ; 
1  Leon.  102,  S.  C;  Com.  Dig.,  Action 
upon  the  Case  upon  Assumpsit,  (6),  12 ; 
7  B.  &  C.  427.  See  Adtms  ?.  Dansey, 
GBing:.  506 ;  4M.&  P.245,S.C.;  cited 
ante,  28,  29,  note  (n). 
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that  the  ikfendant  hadbecomtj  and  wasj  tenant  to  the  plaintiff,  of 
a  farm,  the  defendant  undertook  to  make  a  certain  quantity  of 
fallow,  to  spead  SOL  worth  of  manure  every  year,  and  to  keep 
the  buildings  in  repair,  was  held  bad  on  gener«d  demurrer ;  those 
obligations  not  arising  out  ot  the  bare  relation  of  landlord  and 
tenant  (r).  So  marriage  is  a  continuing  consideration  (s).  And 
the  pajrment  of  money  for  the  defendant,  and  the  having  obtained 
a  release  for  him,  amount  to  a  good  continuing  consideration  for 
his  promise  (t). 

The  ordinary  case  of  a  promise,  in  respect  of  an  existing  debt, 
or  legal  liability  before  incurred  by,  and  then  binding  on,  the 
party  promising,  may  also  be  cited  as  an  illustration  of  this 
rule  (tt). 


Section  II. 

Of  the  Form  of  a  Contract  not  under  Seal: — How  cfffected  in 
general  by  the  Statute  of  Frauds: — And  of  the  Construction 
of  Agreements. 

We  have  already  observed  that  to  constitute  a  valid  agreement 
not  under  seal,  there  must  be  the  mutual  and  definitive  assent  of 
both  parties ;  that  each  party  must  be  bound  by  the  contract  in 
regard  to  those  things  which  he  is  to  perform ;  and  that  it  must 
be  founded  on  a  good  consideration.  Where  the  contract  is 
required  by  the  statute  of  frauds  to  be  in  writing,  it  is  essen- 
tial that  all  these  matters  should  appear  upon  the  face  of  the 
document  or  memorandum  which  constitutes  the  agreement.  If,  in 
such  case,  only  the  offer  or  proposal  of  one  party  to  enter  into 
the  contract  were  in  writing,  and  a  written  acceptance  of  the  pro- 
posal could  not  be  shewn  (x) ;  or  if  the  absolute  engagement  of 
one  party  were  shewn  to  be  in  writing,  and  it  could  not  be  col- 
lected therefrom  upon  what  consideration  he  contracted ;   there 


(r)  Brown  v.  Crump^  1  Marsh.  567;  See  Lee  v.  Maddox,  1  Leon.  168. 

6  Taunt.  300,  S.  C;  Hone/all  v.  Ma-  (x)  Gaunt  v.  Hill,  1  Stark.  R.  10; 

ther.  Holt  N.  P.  R.  7.  UTIver  v.  Richardson,   1  M.  &  Sd. 

(f)  Bac.  Abr.  AMsumpnt  (D);  Marsh  557 ;  Drant  v.  Brown,  3  B.  &  C.668; 

T.Jimnsford,  2 Leon.  Ill;  Sidenham  5  D.  &  R    582,  S.  C;    Hawkins  t. 

T.  Woritngion,  Id.  224.  Warre,  3  B.  &  C.  090;   5  D.  &  R. 

(t)  Webb  ▼.  Russell,  2  Keb.  99.  612,  S.  C. ;  anU,  8. 

(«)  Hodi^y.  Vavasor,  1  Rol.  R.  414; 
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would  not  be  a  sufficient  written  agreement  between  the  parties  (y). 
And  even  where  the  agreement  is  unnecessarily  in  writing,  great 
difficulties  occur  in  the  production  of  parol  evidence,  to  supply 
omissions  in,  or  afford  explanation  of  the  instrument.  It  is  there- 
fore important,  where  there  is  a  written  contract  between  the 
parties,  that  it  should  comprehend  all  those  matters  which  are 
essential  to  give  it  validity,  in  reference  to  the  nature  of  an  agree- 
ment not  under  seal ;  and  should  clearly  and  explicitly  state  the 
stipulations  of  each  of  the  parties. 

Writing  when  necessary. — It  is  a  general  rule,  that  a 
simple  contract  need  not  be  reduced  into  writing.  Where  there 
is  no  special  prohibition  to  the  contrary ;  where  written  evidence 
of  the  contract  or  promise  is  not  expressly  required ;  the  agreement 
or  promise  is  valid,  though  it  be  verbal  only  (2). 

The  statute  29  Car.  II.,  c.  3,  commonly  called  the  Statute  of 
Frauds  (a),  requires  that  in  a  great  variety  of  cases,  contracts 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  thereon. 

The  statute  was  passed  to  prevent  fraud  and  perjury,  in  up- 
holding fictitious  or  misrepresented  contracts ;  and  this  object  is 
effected  by  requiring  that  the  various  agreements  mentioned  in  the 
act  shall  be  reduced  into  writing ;  and  that  such  writing  shall  be 
signed  by  the  party  to  be  charged  therewith,  or  by  his  agent.  It 
is,  however,  observable  that  the  statute  does  not,  in  any  respect, 
alter  the  nature  or  effect  of  a  contract.  It  must  still  be  founded 
on  a  sufficient  consideration  (b) ;  and  the  statute  merely  requires 
the  ceremony  of  reducing  into  writing  the  engagement  of  the 
parties,  and  that  the  signature  of  the  party  to  be  charged,  shall  be 
attached  thereto. 


(y)  Wain  v.  WarlterSy  5  East.  10 ; 
Saunders  v.  Wakefieldy  4  B.  &  Aid. 
695 ;  Jenkins  v.  Reynolds^  6  Moore, 
86 ;  3  B.  ^  B.  14,  S.  C. ;  Morley  v. 
Boothbyy  3  Binpr.  107 ;  IQ  Moqre,  395, 
S.  C. ;  post.  Index,  Frauds,  Statute  of. 

(^)  See  ante,  4.  A  deed  is  in  many 
instances  requisite.  It  is  necessary,  in 
order  to  convey  a  freehold  interest  in 
land,  or  even  an  easement  claimed  as 
an  incorporeal  right,  to  he  exercised 
over  the  grantor's  premises.  See  Hew- 
tins  V.  Shippam,  5  B.  &  C.  221  ;  7  D. 
&  R.  783,  S.  C. ;  Rex  v.  Inhabitants  of 
Ridguvll,  6  B.  &  C.  665  ;  see  Com. 
Dig.,  Fait. 


(a)  By  whom  penned,  see  Windham 
v.  Chetwynd,  1  Burr.  4 18 ;  1  Bla.  R.99, 
S.  C. ;  Gilb.  Eq.  R.  171 ;  Wain  v. 
Warlters,  5  East,  17.  It  is  said  to  be 
one  of  the  wisest  laws  in  our  statute- 
book  ;  Chaplin  \.  Rogers,  1  East,  194  ; 
and  see  Chater  v.Becket,  7  T.  R.  204  ; 
Saunders  v.  Wakefield,  4  B.  &  Al.  600  ; 
BaUey  v.  Parker,  2  B.  &  C.  40  ;  3D. 
&  R.  222,  S.  C. ;  2  Ves.  jun.  243.  See 
2  Pothier,  by  Evans,  193. 

{h)  Mitchinson  v.  Heujson,  7  T.  R. 
350,  note;  1  Saund.  211,  note  (2) ; 
Allen  v.  Betmet,  3  Taunt.  173,  174  ; 
Barren  v.  Russell,  4  Jd.  117. 
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The  1st,  2nd,  and  3rd  sections  relate  to  the  creation  of  a  title 
to,  and  to  demises  of,  real  property^  and  to  contracts  respecting 
such  title,  and  demises  (c). 

The  4tb  section  of  the  act  provides,  that  no  action  shall  be 
brought, — 1st,  Whereby  to  charge  any  executor  or  administrator,^ 
upon  any  special  promise  to  answer  damages  out  of  his  own  estate ; 
or,  Sndly,  Whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debty  default,  or  miscarriage  of  another 
person;  or,  Srdly,  To  charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage;  or,  4thly,  Upon  any  con- 
tract or  sale  of  landsy  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them ;  or,  5thly,  Upon  any  agreement  that  is 
not  to  be  performed  within  the  space  of  one  year  from  the  making 
thereof;  unless,  6thly,  The  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum,  or  note  thereof,  shall  be 
in  writings  and  signed  by  the  party  to  be  charged  therewith ;  or 
some  other  person  thereunto  by  him  lawfully  authorised. 

The  17th  section  of  the  statute  (explained,  &c.  by  9  Greo.  IV., 
s.  14),  relates  to  contracts  for  the  sale  of  goods  of  the  price  of  102. 
or  upwards. 

In  subsequent  parts  of  the  work,  these  important  sections  of 
the  Statute  of  Frauds,  will  separately  undergo  full  discussion.  It 
may,  however,  be  convenient  to  notice  in  this  place,  that  portion 
of  the  4th  section  which  relates  to  agreements  which  are  not  to  be 
performed  within  a  year. 

This  enactment  extends  to  all  contracts  which  are  not  to  be 
carried  into  full,  effective,  and  complete  execviion^  within  the  space 
of  one  year  from  the  making  thereof.  The  word  *'  performed'*' 
does  not  signify  an  inchoate  performance,  or  part  execution,  of  the 
agreement;  and  the  provisions  of  the  statute  render  a  parol 
contract  void,  if  it  appear  to  have  been  the  understanding  of  the 
parties,  at  the  time,  that  it  was  not  to  be  completed  within  a  year, 
although  it  might  be,  and  was,  in  fact,  in  part  performed  within 
that  period. 

Thus  a  parol  agreement  to  become  a  subscriber  to  the  Boydell 
Shakspeare,  being  a  series  of  prints,  to  be  published  in  numbers — 
an  undertaking  which,  in  the  contemplation  of  the  parties,  could 
not  be  performed,  or  brought  to  a  close  for  several  years,  is 


(c)  See  potty  Chapter  1 1  f . 


58 


OF   THE   FORM  OF   THE   CONTRACT. 


void  (cQ.  So  a  contract  whereby  a  coachmaker  agreed  to  Ifet  a 
carriage  for  a  term  of  five  years^  in  consideration  of  receiving  an 
annual  payment  for  the  use  of  it,  but  which^  by  the  custom  of  the 
trade  is  determinable  at  any  time  within  that  peri€>d,  upon  the 
payment  of  a  yearns  hire,  is  an  agreement  not  to  be  performed 
within  a  year ;  and  is  void  if  not  in  writing  {e).  And  an  agree- 
ment for  a  year's  service,  to  commence  at  a  subsequent  day,  being 
a  contract  not  to  be  performed  within  the  year  from  the  time  of 
the  agreement,  must  be  in  writing ;  and  therefore  no  action  can  be 
maintained  for  the  breach  of  a  verbal  contract,  made  on  the  27th 
of  Mai/y  for  the  year's  service,  to  commence  on  the  SOth  of  June 
following  (f).  But  a  general  hiring  of  a  clerk,  which  is  construed 
to  be  a  hiring  for  a  year,  and  so  on  from  year  to  year  as  the 
parties  respectively  please,  operates  as  a  yearly  hiring,  although 
it  be  not  in  writing  (g*). 

The  statute  has  no  reference  to  cases  in  which  the  promise 
made  mc^  probably  be  performed  within  a  year,  and  the  perform- 
ance depends  upon  a  contingenct/.  It  only  extends  to  cases,  in 
which,  by  the  express  appointment  or  understanding  of  the  parties, 
the  thing  is  not  to  be  performed  within  a  year.  Therefore  a 
promise  to  pay  the  plaintiff  so  much  money  *^  on  the  day  of  his 
marriage(&)  ;*'  or  "  on  the  arrival  of  a  ship  (i) ;"  or  "  to  leave 
money  by  will  (Ar)  ;*"  need  not  be  in  writing. 

It  seems,  also,  that  a  parol  contract  for  the  sale  of  goods  to  be 
delivered,  which  the  parties  reasonably  expected,  would  be  deli- 
vered, within  a  year,  though  the  price  was  to  be  paid  after  that 
period,  is  not  within  the  statute;  because,  in  such  case^  all  thai 
is  on  one  side  to  be  per/brmedj  namely,  the  delivery  of  the  goods, 
is  to  be  done  within  a  year  (/). 


(d)  Boydell  v.  Drummondf  1 1  East, 
142.  In  this  case,  the  action  was  for 
not  accepting  or  pacing  for  the  residue 
of  the  numbers,  the  defencUmt  hating, 
for  a  time,  taken  in  several  numbers, 
and  paid  for  them  at  so  much  per 
number,  according  to  the  parol  agree- 
ment. 

(e)  Birch  v.  The  Earl  of  Liverpool, 
9  fi.  &  C.  393. 

(/)  BracegirdU  t.  Healdy  1  R  & 
Aid.  722. 

(g)  Beeston  y.  Collyer,  4  Bing.  309 ; 
12  Moor,  662,  S. C.;2  C.& P.  607,  S. C. 

(h)  Peter  v.  Crompton,  Skin.  R.  353. 


(t)  Anonymout,  1  Salk.  280. 

{k)  Fenton  v.  Emblers.SBun.  1278 ; 
1  Bla.  R.  363,  S.  C. ;  Gilbert  v.  Sykes, 
16  East,  164. 

(/)  See  T^er  Lord  Ellenborough,C.J., 
Boudell  T.  Drummondf  11  East,  162 ; 
and  per  Abbott,  C.  J.,  BraeegirdU  y. 
Heald,  1  B.  St.  Aid.  727 ;  DonelloH  v. 
Ready  3  B.  &  Ad.  899.  A  contract 
for  the  sale  of  goods  must,  under  the 
4th  section  of  ue  Statute  of  Frauds, 
be  in  writing,  although  at  the  time  of 
the  bargain  it  be  uncertain  whether 
the  price  will  amount  to  £10,  Watts 
V.  FHefid,  lOB.  &C. 446, 448,  note(5). 
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We  shall  hereafter  have  occasion  to  notice  more  particularly  the 
requisites  in  point  of  form,  (as  to  the  statement  of  the  considera- 
adon,  and  as  to  signature,)  of  a  memorandum  required  to  be  in 
writing  under  the  statute  of  frauds ;  but  some  few  observations 
upon  the  subject  may  here  be  made  with  propriety. 

The  statute  does  not  require  a  formal  agreement  drawn  up 
with  technical  precision;  any  memorandum  under  the  hand  of 
the  party,  expressing  that  he  had  entered  into  the  agreement, 
and  shewing  the  terms  thereof,  is  sufficient,  although  it  be  merely 
a  recognition,  or  adoption,  of  a  prior  parol  contract.  Thus,  an 
indcnrsement  or  memorandum,  by  the  defendant,  on  the  back  of 
the  draft  of  a  lease,  acknowledging  that  he  had  agreed  to  take 
die  premises  mentioned  in  the  draft,  on  the  terms  thereof  (m) ;  or 
a  letter  in  answer,  and  referring,  to  a  letter  of  the  plaintiff,  which 
stated  the  terms  of  the  contract,  and  by  which  answer  the  defen- 
dant recognises  the  bargain,  though  he  excuses  the  p^orm- 
ance  (n) ;  is  a  sufficient  compliance  with  the  act.  But  the  defen- 
dant's signature  in  a  book,  entitled  ^'  Shakspeare  subscribers, 
their  signatures,*'  not  referring  to  a  printed  prospectus,  which 
contained  the  terms  of  the  contract,  and  which  was  delivered  at 
the  time  to  the  subscribers  of  the  Boydell  Shakspeare,  will  not 
take  the  case  out  of  the  statute ;  because  the  connection  between 
the  book  containing  the  signature^  and  the  prospectus,  can  be 
established  only  by  parol  evidence  (o).  And  a  mere  qffir  to 
guarantee  &c.,  requiring  an  answer,  is  not  binding,  unless  accepted 
in  writing  (p).  The  whole  of  the  bargain  must  appear  from  the 
memorandum. 

The  statute,  it  will  be  observed,  requires  "  the  signature  of 
the  party  to  be  charged  ;^  and  that  may  be  effected  either  by 
himself,  or  his  authorised  agent. 

It  has  been  determined,  that  if  a  party  draw  up  an  agree- 
ment in  his  own  hand-writing,  beginning — "  I,  A.B,^  agree,  &c.," 
this  is  a  sufficient  signatiu^e;  although  he  do  not  subscribe  his 
name  at  the  bottom,  and  although  a  blank  be  left  for  that 
purpose  (q).    But  it  was  decided  in  Hubert  v.  Moreau  (r),  that  if 


(m)  Shippey  v.  Derrwm,  5  Esp.  R.  Aid.  680. 

190.  ip)  Gavnt  v.  HUl,  1  Stark.  10. 

(n)  See  pott.  Index,  Sale  of  Goods,  (q)  See  post. 

Guanuitee,  Frauds,  Statute  of,  ^c,  (r)  2  C.  &  P.  528 ;   12  Moor,  216, 

(o)  Boydell  v,  Drummond,  1 1  East,  S.  C. 
142;    Sandilands  t.  Marsh,  2  B.  & 
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a  Statute,  (as  in  the  case  of  the  6  Geo.  4s,  e.  16^  s.  131,  relative  to 
a  bankrupt's  promise  to  pay  his  former  debt,)  require  that  the 
engagement  be  in  writing,  and  signed  by  the  party,  a  letter  in 
the  hand-writing  of  such  party,  containing  a  promise,  but  bearing 
no  signature,  is  not  sufScient.  If  a  person  be  in  the  habit  of 
printing  his  name,  such  printing  the  name  by  way  of  signature, 
is  tantamount  to  his  writing  it ;  especially  if  the  printing  be 
recognised,  by  his  adding  to  the  memorandum  the  name  of  the 
other  party  to  the  contract  («). 

A  memorandum  in  writing,  within  the  statute,  cannot  be  signed 
by  one  of  the  contracting  parties,  as  the  authorised  agent  of  the 
other ;  the  agent  must  be  a  third  person  {t).  And  a  memorandum, 
written  by  a  clerk  of  the  plaintiff,  in  the  absence  of  the  defendant, 
that  the  defendant  had  called  to  say,  tliat  he  would  be  responsible 
to  the  plaintiff  for  goods  supplied  to  a  third  person,  is  not  a 
sufficient  signature  by  the  defendant  or  his  agent,  within  the 
statute  (<i). 

The^r5^  and  third  sections  of  the  statute  require  that  the  agent 
signing  agreements  of  the  nature  therein  mentioned,  shall  be 
authorised  by  zcriting  so  to  do.  But  the  Jburth  and  seventeenth 
sections  do  not  render  it  necessary  that  the  agent  should  obtain 
his  authority  by  any  written  instrument;  and,  under  those 
sections,  the  agent  may  derive  his  authority  from  his  principal 
by  parol  (;r). 

In  the  case  o( annuities  (y) ;  and  the  sale  or  transfer  of  ships (z) ; 
certain  forms  have  been  rendered  essential  by  legislative  enact- 
ment. By  statute,  the  sale  or  assignment  of  a  copyright,  must  be 
in  writing  (a).  And  of  late  years,  the  legislature  has  acted  upon 
this  principle,  by  providing  that  the  promise  of  a  bankrupt,  to 
pay  a  debt  barred  by  his  certificate ;  of  a  debtor,  to  pay  a  debt 


{$)  Saunderson  v.  Jacksorij  2  B.  &: 
P.  238  ;  Schneider  v.  NorrUy  2  M.  & 
Sel.  286. 

(0  See  Farebrother  v.  Simnumst  5 
B.  &  Aid.  333 ;  Bird  v.  Boulter,  4  B. 
Sc  Ad.  443.  As  to  a  signature  by  an 
auctioneer  or  his  clerk,  for  defendant, 
see  Id.,  Bind  post  Andex  J  Xii,  Auctioneer. 

(u)  Dixon  V.  BroomJUldy  2  Chit  R. 
205. 

(x)  Rucker  v.  Commeyerj  1  Esp. 
106;  Wright  r,  Dannah,  2  Camp. 
203;  Clinall  v.  Cooke  1  Sch.  &  Lef. 


22 ;  see  Harrison  r.  Jackson,  7  T.  R. 
207 ;  Hemming  v.  Peny,  2  M.  &  P. 
375,  381.  See  post,  Index,  Principal 
and  Agent. 

(i/)  53  Geo.  3,  c.  141;  see  Chitty 
Stat,  tit  Annuities. 

(z)  6  Geo.4,  c.  1 10;  7  Geo. 4, c  48. 
See  Abbott  on  Shipping,  5th  ed.  26. 

(a)  8  Ann.  c.  9 ;  41  Geo.  3,  c.  107; 
54  Geo.  3,  c.  156,  s.  4 ;  see  Chilly's 
Coll.  of  Stat,  lit  Copyright;  Power 
V.  Widker,  3  M.  &  Sel.  7  ;  4  Camp.  8, 
S.C. 
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barred  by  the  statute  of  limitations ;  and  of  an  adult,  to  pay  a  debt 
contracted  during  his  non-age,  and  which  he  was  not  bound  to 
discharge,  shall  be  void ;  unless  they  be  in  writing,  and  signed  by 
the  party  (6). 

By  the  custom  or  practice  of  merchants,  bills  of  exchange  and 
promissary  notesy  and  other  similar  negotiable  instruments,  must 
be  reduced  into  writing,  and  signed  by  the  parties  thereto  (c). 

It  seems  that  even  where  writing  is  necessary,  it  may  be  made 
in  pencil,  and  that  ink  is  not  essential  (d). 

But  in  order  to  constitute  a  valid  parol  or  written  agreement, 
the  parties  must  express  themselves  in  such  terms  that  it  can 
be  ascertained,  to  a  moral  or  reasonable  degree  of  certainty,  what 
they  mean  (e).  And  if  an  agreement  be  so  vague  and  indefinite, 
that  it  does  not  create  or  constitute  a  mutuality  of  obligation,  and 
it  is  not  possible  to  collect  the  full  intention  of  the  parties,  it  is 
void;  for  neither  the  court  nor  jury  can  make  an  agreement  for 
the  parties.  An  agreement  to  become  a  partner  with  another 
person,  would  seem  to  be  void  for  uncertainty,  if  the  terms  of  the 
partnership  be  not  fixed  between  the  parties  (y*).  But  if  a  firm 
be  already  formed  on  settled  terms,  an  agreement  between  one  of 
the  partners  and  a  third  person,  that  the  latter  should  become  and 
be  received  as  a  member,  is  not  open  to  the  objection  of  uncer- 
tdnty  (g). 

Whether  the  agreement  be  in  writing,  or  by  parol,  or  be  under 
seal,  it  is  a  clear  rule  that  no  particular  or  technical  form  of  words 
need  be  adopted,  or  are  required  by  law,  to  give  it  force  (A).     If 


(b)  AnUt  4,  note  (o). 

(c)  Lutw.  878;  T/iomas  v.  Bishop, 
Rep.  T.  Hardw.  2 ;  Geary  v.  Physic, 
5  B.  &  C.  237,  per  Abbott,  C.  J.  ; 
Cbitty  B.,  7th  ed.  41, 8th  ed.  11, 146. 
As  to  promissory  notes,  see  3  &  4 
Ann.  ch.  9 ;  ChiUy,  jun.  Bills,  103 ; 
7  Ann.  c.  26,  s.  3. 

(rf)  Geary  v.  Physic,  6  B.  &  C.  234 ; 
7  D.  &  K.  653,  S.  C. ;  Jejgpery  v. 
WalUm,  I  Stark.  R.  267. 

(e)  See  ante,  14,  and  note  (6),  and 
instances  there ;  and  post,  64  ;  Cross 
T.  Elsin,  2  B.  &  Ad.  106 :  Guthina  t. 
Lynn,  Id,  232;  per  Lord  Tenterden, 
Otles  T.  Hulme,  8  B.  Ac  C.  573; 
3  M.  &  R.  86,  S.  C. 

(/)  Figes  T.  Cutler,  3  Stark.  R.  139. 

{(f)  M'Neill  y.  Reid,  2  Moor  &  S. 


89  ;  9  Bing.  68,  S.  C. 

(A)  See  Com.  Dig.,  Obligation  (B), 
1,2;  Bac.  Ab.,  Obligation  (B);  Chitty 
Bills,  8th  ed.  149;  Piatt  on  Cov.  27 
to  38;  jier  Willes,  C.  J.,  Parkhurst  v. 
Smith,  Willes'  R.  332 ;  per  Dallas, 
C.  J.,  Andrews  v.  Ellison,  6  Moor, 
206.  An  action  will  lie  on  words  of 
agreement,  although  the  parties  may 
disclaim  an  intention  to  covenant ;  as 
where  "  they  resolved  and  agreed,  and 
did,  by  way  of  declaration,  and  not  of 
covenant,  spontaneously  and  freely 
agree,  &c."  Ellison  v.  Bignold,  2  J. 
&  W.  510.  See  post,  as  to  agree- 
ments amounting  to  a  present  demise, 
or  only  to  a  stipulation  to  demise  in 
fiUvro,  Index,  Landlord  and  Tenant, 
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the  intention  of  the  parties  can  be  sulBSciently  collected,  it  is  unim- 
portant what  their  language  may  be,  or  that  they  may  have  ex- 
pressed themselves  in  ungrammatical  terms.  And  we  shall  presently 
have  occasion  to  observe,  that  even  a  recital,  or  words  introduced 
by  way  of  exception  or  proviso,  &c.,  in  an  instrument,  may  some- 
times constitute  a  binding  contract  ( i).  But  the  instrument  must 
import  words  of  final  agreement ;  and  therefore,  where  the  de- 
fendant signed  a  paper,  stating  <^  I  agree  that  my  daughter  shall 
perform,  &c.,  this  season,  and  I  consent  that  she  shall  enter  into 
articles  for  three  following  seasons,^  Lord  Tenterden  is  reported 
to  have  been  clearly  of  opinion  that  the  latter  part  of  the  instru- 
ment was  a  mere  consent  or  licence^  and  not  a  contract  upon  which 
an  action  would  lie  (&). 

Of  the  construction  of  contracts. — Having  thus  consi- 
dered the  nctture,  requisites^  and  form^  of  a  contract  not  under 
seal,  it  will  be  proper  to  notice  the  rules  and  principles  which 
govern  the  construction  of  an  agreement. 

We  may  premise  that  the  rules  of  construction  are,  in  g^ieral, 
the  same  at  law  and  in  equity  (I).  Nor  are  they  varied  by  the 
circumstance  of  the  contract  being  under  seal  {m).  Whether  the 
instrument  be  submitted  to  the  judgment  of  a  common  law  court, 
or  a  court  of  equity ;  and  whether  it  be  under  seal  or  not,  there  can 
be  no  substantial  reason  for  any  difierence  in  the  rules,  by  which 
the  intention  of  the  parties  is  to  be  ascertained  from  the  terms 
they  have  used. 

The  maxims  for  the  exposition  of  contracts  are  simple  and  am- 
sistent,  and  well  calculated  to  effect  their  sole  object ;  namely,  to 
do  justice  between  the  parties  by  enforcing  a  performance  of  their 
agreement,  according  to  the  sense  in  which  they  mutually  under- 
stood it  at  the  time  it  was  made. 

The  observations  of  Dr.  Paley^  in  his  work  on  Moral  Philo- 
sophy, are  well  worthy  of  our  attention.  He  says,  "  Where  the 
terms  of  promise  admit  of  more  senses  than  one,  the  promise  is  to 
be  performed  in  that  sense  in  which  the  promiser  apprehended  at 
the  time  that  the  promisee  received  it.*^     ^*  It  is  not  the  sense  in 

{%)  Post.  692,  per  Master  of  the  Rolls ;  Doe  t- 

(k)  Morris  yr.Paton,  1  C.  &  P.  189.  Lammg^  2 Burr.  1 108, /'er  Lord  Mans- 

(/)  1  FoDbl.  Tr.  Eq.   5th  ed.   147,  field. 

note  (6);   14  Vin.   Ab.  tit  Intent;  3  (m)  Seddon  v.  Senate,  13  East,  74, 

Bla.  Com.  434;  Feam,  Cont  Rem.  per  Lord    Ellenborough ;    Hewet  v. 

4th  ed.  220;  Extonr.Lyon^  3  Ves.  PaiiUer,  Bulstr.  174, 5. 
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which  the  promiser  acttially  intended  it,  that  always  governs  the 
interpretation  of  an  equivocal  promise,  hecause,  at  that  rate,  you 
might  excite  expectations  which  you  never  meant  nor  would  be 
obliged  to  satisfy.  Much  less  is  it  the  sense  in  which  the  promisee 
actually  received  the  promise;  for,  according  to  that  rule,  you 
might  be  drawn  into  engagements  which  you  never  designed  to 
undertake.  It  must,  therefore,  be  the  sense  (for  there  is  no  other 
remaining),  in  which  the  promiser  believed  that  the  promisee  ac- 
cepted the  promise.  This  will  not  differ  from  the  actual  intention 
of  the  promiser,  where  the  promise  is  given  without  collusion  or 
VBserve ;  but  we  put  the  rule  in  the  above  form  to  exclude  evasion 
in  cases  in  which  the  popular  meaning  of  a  phrase,  and  the  strict 
grammatical  signification  of  the  words,  differ ;  or,  in  general, 
wherever  the  promiser  attempts  to  make  his  escape  through  some 
ambiguity  in  the  expressions  which  he  used.  Temures  promised 
the  garrison  of  Sebastia,  that  if  they  would  surrender,  no  blood 
diould  be  shed.  The  garrison  surrendered, — and  Temures  buried 
them  all  alive.  Now  Temures  fulfilled  the  promise  in  one  sense ; 
and,  in  the  sense,  too,  in  which  he  intended  it  at  the  time ;  but 
not  in  the  sense  in  which  the  garrison  of  Sebastia  actually  received 
it,  nor  in  the  sense  in  which  Temures  himself  knew  that  the  gar- 
rison received  it ;  which  last  sense,  according  to  our  rule,  was  the 
sense  in  which  he  was,  in  conscience,  bound  to  have  performed  it.*^ 
This  rule  appears  to  be  as  true  in  law  as  in  ethics ;  subject,  per- 
haps, to  this  general  principle  of  the  law  of  evidence,  that  parol 
testimony  cannot  be  received  to  contradict  the  evident  sense  of  a 
written  agreement,  however  manifest  it  may  be,  independently  of 
the  written  instrument,  that  the  promiser  meant  to  make  a  dif- 
ferent bargain. 

The    CONSTRUCTION    SHALL    BE    REASONABLE. — It    shall    also 

be  as  near  the  minds  and  apparent  intents  of  the  parties  as  the 
rules  of  law  will  admit  (n).  And  it  is  essential  to  consider  the 
subfect-matter  of  the  agreement,  in  affixing  a  meaning  to  the 
terms  used  therein  (o). 


(n)  2  Bla.  Com.  379.  Verba  in^ 
tenjdom  debent  inservire ;  Parkhurtt  v. 
Smithy  Wnies,  332. 

(o)  Dae  V.  Burty  1  T.  R.  703,  per 
Adiurst,  J. ;  Saward  r.Anstey,  2  Bing. 
922,perBestyC.J, ;  10Moor,66,S.C. ; 
Robertson  r.  French^  4  East,  I35,|ier 
Lord  Ellenboiough.    Therefore  if  an 


executor  promise  to  pay  a  simple  con- 
tract debt "  when  assets  are  received," 
it  seems  that  he  is  to  be  understood 
to  mean  when  assets  legally  applica- 
ble to  the  debt  are  received,  and  may 
fint  pay  a  bond  debt.  See  Bowerbank 
T.  Monteiroy  4  Taunt  844 ;  Stone  v. 
Metcalfy  \  Stark.  R.  53. 


64  OF   THE    CONSTRUCTION    OF   CONTRACTS. 

We  find  similar  principles  in  the  French  Civil  Code  {p) :  "  Ex- 
pressions susceptible  of  two  mieanings,  must  be  taken  in  that  which 
best  agrees  with  the  matter  of  the  contract."  **  However  general 
the  terms  may  be  in  which  an  agreement  is  couched,  it  only  com- 
prehends things  respecting  which  it  appears  the  parties  intended 
to  contract."  "  When  a  case  has  been  put  in  a  contract  for  the 
purpose  of  explaining  the  obligation  (q),  it  is  not  to  be  inferred 
to  have  been  designed  to  restrict  the  extent  to  which  the  engage- 
ment goes  of  right,  as  regards  cases  not  expressed.'^ 

In  Comyn's  Digest,  we  find  it  laid  down,  that  "  An  agreement 
or  contract  shall  have  a  reasonable  construction  according  to  the 
intent  of  the  parties :  as  if  a  man  agree  with  B,  for  twenty  barrels 
of  ale,  he  shall  not  have  the  barrels  when  the  ale  is  spent  (r).^ 
If  a  person  borrow  a  horse  for  a  time,  the  law  implies  that  it  was 
part  of  the  agreement  that  he  should  feed  it  whilst  in  his  posses- 
sion (s).  ^'  If  a  party  to  a  contract  promise  payment  without 
saying  to  whom,  it  shall  be  understood  that  he  promised  payment 
to  him  from  whom  the  consideration  moved  (t).  If  he  promise 
that  qtiod  parceret  iUum,  it  shall  be  intended  that  he  would  for- 
bear the  debt,  or  to  sue  him.  If  he  promise  payment  upon 
Easter-day y  if  A.  do  not  pay  the  same  day,  A.  has  all  the  day  for 
payment,  and  therefore  it  shall  be  intended  of  a  payment  after- 
wards upon  request.  To  pay  lOOZ.  if  he  marries  and  has  a  son 
within  a  year  then  next  following,  shall  be  intended  within  a  year 
after  the  marriage,  and  not  after  the  promise  (fi)."  A  bond  was 
given  with  a  condition  to  pay  100/.  by  six  equal  instalments 
of  16Z.  \^s.  id,  on  certain  days,  ^'  until  the  full  sum  of  on^  pounds 
should  be  paid.''     The  Court  held  that   the  word  "hundred" 


(p)  Book  3,  tit.  3,  s.  5,  art.  1158, 
116.^,1164.  These  rules  are  chiefly 
adopted  from  Pothier.  In  many  in- 
stances they  are  copied  verbatim  from 
that  valuable  Treatise,  into  the  French 
code. 

(q)  That  is,  by  way  of  example; 
for  otherwise,  the  rule  expressio  unitu 
exclusio  alterius,  may  apply.  See  an 
instance,  Bex  y.  The  InnaintanU  of 
Sedgley,  2  B.  &  Ad.  65. 

(r)  Com.  Dig.,  Agreement  (C)  ; 
cites  27  Hen.  8,27,6;  Bro.,  Contract 
(4). 


(«)  Handford  v.  Palmer,  2  B.  <$c  B. 
359. 

(<)  Ic  is  on  this  ground  that  the 
form  of  the  common  count  given  by 
the  judges,  *'  that  the  defendant  pro- 
mised to  pay  the  plaintiff,"  is  good, 
and  it  is  not  necessary  to  state  that 
the  defendant  promised  the  plaintiff 
to  pay  him.  See  Bancks  v.  Camp,  9 
Bing.  604.  See  an  exception.  Price  v. 
Easton,  1  N.  &  M.  303 ;  4  B.  &  Ad. 
433,  S  C. ;  and  ante,  47. 

(u)   Com.   Dig.,  Action  upon   the 
Case  upon  Assumpsit  (A)  5. 
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might  be  supplied  (x).  And  where  the  condition  of  a  bond  re- 
cited that  A.  was  indebted  to  B,  in  various  sums,  which  were  not 
stated  in  pounds  sterling,  and  money  of  a  smaller  denomination, 
and  that  the  bond  was  given  to  secure  payment  of  these  sums,  but 
ID  the  obligatory  part  the  word  pounds  was  omitted,  it  being 
merely  stated  that  the  obligor  became  lx)und  "  in  1770  of  lawful 
money,  &c.,''  without  stating  what  description  of  money  ;  it  was 
held  that  the  word  pounds  might  be  supplied,  by  reference  to  the 
condition  from  which  it  might  reasonably,  and  with  moral  cer* 
UuDty,  be  collected  that  the  intention  was,  that  the  obligor,  in 
order  to  secure  the  payment  of  the  money  mentioned  in  the  con- 
dition, should  become  bound  in  a  penalty  consisting  of  pounds 
sterling  (2/).  And  the  omission  of  the  word  ^^  pounds'*'  in  the  body 
of  a  bill  of  exchange,  may  be  aided  by  the  proper  superscription 
of  the  sum,  thus,— -"50/."  on  the  face  of  the  instrument  (:). 

In  debt  on  bond  the  defendant  pleaded  a  release,  and  therein 
it  was  recited  *'  that  whereas  J,  S,  had  arrested  the  defendant  in 
the  name  of  the  plaintiff  without  his  knowledge,  he  the  plaintiff 
thereby  released  to  the  defendant  all  demands  o^t  his  ownaccount^ 
It  appeared  that  the  obligation  was  taken  by  J.  S,  in  the  name 
of  the  plmntiff,  in  trust  for  the  children  of  J.  S.;  and  thereupon 
J.  S.  caused  the  defendant  to  be  arrested  in  the  name  of  the 
plaintiff,  u{X)n  which  the  release  was  given.  It  was  adjudged  that 
the  obligation  was  not  released  thereby,  because,  although  it  was 
taken  in  the  name  of  the  plaintiff,  it  was  not  on  account  of  the 
plaintiff,  but  on  account  of  the  children  of  J.  S.  And  the  words 
^  upon  his  own  account*"  were  put  in  to  some  purpose,  and  they 
could  be  for  no  purpose  but  to  distinguish  the  demands  that  he 
had  in  his  own  right,  from  what  he  had  in  the  right  of,  or  in 
trust  for,  others  (a).  And  an  authority  to  a  broker  to  distrain 
C.'s  goods,  with  an  indemnity  "  against  all  costs  the  broker  might 
be  at  on  that  account^''  only  applies  to  cases  where  the  distress  is 
illegal,  on  account  of  the  landlord  having  no  right  to  distrain ;  and 
does  not  afford  the  broker  a  remedy  against  the  landlord,  where 
the  broker  has  to  pay  the  tenant  damages,  &c.,  in  consequence  of 
the  acts  of  the  broker's  servants  in  regard  to  the  goods  (6). 


(x)  Waugh  V.  Russfil,  7  Taunt.707;  170, 1 H2. 

1  Marshall  R.  214,311,8.  C.  (a)  Stohes  v.  Stokes,   1  Lcr.   272; 

(y)  Coles  V.  Hulme,  S  M.  Sc  R.  86  ;  2  Kel>,  530,  013 ;  1  Venlr.  35,  S.  C. 

8  B.  &  1-.  668,  S.  C.     See  other  in-  See  ;w5/,  70.  71. 

stances  -^c.,  Id.  574,  note  (a).  (6)  Draper  v.  Thompson,  4  C,  &  P. 

iz)  EllioU't  Case,  2  East  V.  C.  951 ;  84  ;  cor.  Tindal,  C  J . 
Chitty  B.  7ib.  ed.  60,  6(i ;  8:h   ed. 
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An  agreement  was  made  between  the  owner  of  premises,  and 
a  surveyor,  that  the  latter  should  negociate  with  the  crown  for 
the  sale  of  the  premises  to  the  crown ,  and  should  be  paid  a  com- 
mission on  the  sum  which  might  be  obtained  by  private  treaty, 
arbitration,  &c.  It  was  held  that  the  surveyor  was  not  entitled  to 
be  paid^  until  the  price  of  the  estate  was  actually  received  (c). 

Where  J,  S.  gave  a  guarantee  to  P.  that  he  would  indorse  any 
bill  which  A.  B,  might  give  to  P.  in  part  payment  of  an  order 
for  certain  goods  then  executing  for  A,  B. ;  P.  to  allow  5/.  per 
cent,  on  the  amount  of  the  bill  for  the  guarantee,  and  in  part  pay- 
ment of  the  goods;  and  A.  B.  gave  P.  a  bill  at  eighteen  months, 
which  the  latter  kept  for  seventeen  months  and  ten  days,  and 
then,  finding  that  A.  B.  was  insolvent,  applied  for  the  first  time 
to  J.  S.  for  his  indorsement,  tendering  the  amount  of  the  com- 
mission ;  it  was  held  that  P,  was  concluded  by  his  laches,  and 
that  J,  S,  was  not  liable  on  his  guarantee.  The  court  con- 
sidered that  the  spirit  of  the  agreement  was,  that  although  P, 
had  the  option  to  call  for  J,  S.'*s  indorsement,  on  paying  him 
the  commission,  and  there  was  no  express  limitation  as  to  time, 
yet  he  was  bound  to  exercise  such  option  within  a  reasonable 
period  (d). 

All  latitude  of  construction  must  submit  to  this  restriction, 
namely,  that  the  words  and  language  of  the  instrument  will  bear 
the  sense  sought  to  be  put  upon  them  (e).  In  every  deed  there 
must  be  such  a  degree  of  moral  certainty,  as  to  leave  in  the  mind 
of  a  reasonable  man  no  doubt  of  the  intent  of  the  parties  (^f). 
**  We  cannot  put  words  in  a  deed  which  are  not  there,  or  put  a 
construction  on  the  words  of  a  deed  directly  contrary  to  the  plain 
sense  of  them  (g*).'* 

The  construction  shall  be  liberal: — The  terms  used 
in  an  agreement  shall  previul  according  to  their  most  com- 
prehensive popular  sense;  if  there  be  nothing  to  shew  that 
they  were  meant  to  be  used  in  a  more  confined  interpretation. 
An  indefinite  expression  shall  be  understood  universally,  unless 


(c)  BuU  V.  Price,  6  M.  &  P.  2.  But 
it  seems  a  fraudulent  neglect  to  re- 
ceive the  money  would  not  bar  the 
claim  of  the  surveyor,  id.,  per  Tindal, 
C.  J.  SembU,  in  such  case  the  decla- 
ration should  be  specially  framed  to 
meet  the  facts. 
(iO  Payne  v.  /wi,  3  D.  &  R.  664 ; 
see  Curry  v,  Edentar,  ^T.ISL  524. 


(g)  Hotham  v.  East  India  Company, 
Dougl.  27, per  Mansfield,  C.J. ;  Park- 
hurst  V.  Smith,  Willes  R.  332,  per 
Willes,  C.  J. 

(/)  Per  Lord  Tenterden,  Coles  v. 
Hulme,  8  B.  &  C.  673;  3  M.  <Sc  R. 
86,  S.C.;  ante,6\. 

(a)  Per  Willes,  C.  J.,  in  Parkhurst 
T.  Smithy  Willes  R.  332. 
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there  be  otherwise  some  reason  to  restrain  it.  Thus  the  masculine 
shall  be  understood  to  include  both  genders ;  the  word  men  shall 
comprise  women  also ;  and  if  a  licence  be  given  to  kill  any  beast 
of  chase  in  such  a  forest,  except  bucks ^  the  exception  includes 
does  also,  there  being  nothing  to  shew  that  the  male  was  used  in 
opposition  to  the  female  (A).  And  it  is  laid  down,  that  if  two 
persons  have  goods  in  jointure,  and  give  all  their  goods,  not 
only  these  they  have  in  jointure,  but  their  several  goods  also 
pass  (t). 

The  construction  shall  bh:  favourable  ;  so  that  the  agree- 
ment may,  if  practicable,  be  supported  (k).  If  therefore  the  words 
used  be  susceptible  of  two  senses,  one  agreeable  to,  the  other 
against,  law,  the  former  sense  shall  be  adopted  (Z).  There  is  no 
presumption  against  the  validity  of  a  contract ;  and  the  Court  will, 
if  possible,  construe  an  agreement  so  that  it  may  have  some 
operation,  rather  than  defeat  it  on  the  ground  of  assumed  ille* 
gality,  &C.  (m).  A  bond  conditioned  ^^  to  assign  all  offices,'*  will 
be  construed  to  apply  only  to  such  offices  as  are  by  law  assign- 
able (n).  Upon  the  same  principle,  if  by  a  particular  construc- 
tion the  stipulation  of  the  party  would  be  frivolous  and  utterly 
ineffectual,  and  the  apparent  object  of  the  contract  in  reference 
to  its  subject  matter,  &c.  would  be  frustrated ;  but  a  contrary 
exposition,  though,  per  se^  the  less  appropriate,  (looking  to  words 
only,)  would  produce  a  different  effect ;  the  latter  interpretation 
shall  be  applied  to  the  agreement,  if  it  can  possibly  be  supported 
by  any  thing  in  the  contract,  or  the  nature  thereof. 

Thus  if  a  lease  be  to  A.  "  for  life,*^  rendering  rent  at  Michaelmas, 
and  there  be  a  demise,  after  his  death,  to  his  executor  until 
MicJiaelmas  then  next;  the  executor,  (notwithstanding  the  word 
until  is  in  its  general  sense  exclusive,)  shall  have  the  premises  for 
the  whole  of  Michaelmas  day  after  the  testator's  death — that  is,  the 
term  shall  end  with  and  upon  Michaelmas  day,  and  not  the  day 


(A)  Brooke,  Exposit.  des  Termes,  39. 

(t)  Year  Book,  19  Hen.  6,  41  ; 
HetleT,  9. 

(A) '2  Bla.  Com.  279  ;  Parkhurst  v. 
Smithy  Willes  R.  33?,  per  Willes, 
C.  J. ;  GoodlUle  v.  Ballet/,  Cowp.  600, 
per  Lord  Mansfield.  So  by  the  French 
Civil  Code,  Book  3,  tit.  3(55,  art.  1 167, 
^  when  a  claose  is  susceptible  of  two 
meanings,  it  must  rather  be  under- 


stood in  that  according  to  which  it 
may  have  some  effect,  than  in  that 
whereby  it  cannot  produce  any.'* 

(/)  Co.  Lit.  42;  2  Bla.  C.  380. 

(m)  Id,  See  Putfh  v.  Duke  of  LeedSf 
Cowp.  714  ;    Noy*s  Maxims,  14. 

(n)  Harringiim  v.  Kloprogge,  4 
Douj;!.  5,  S.  C,  cited  in  2  Chitty  R. 
475,  and  Pa'merv.  Bate, 2  B.  &  B.  578, 
note* 

r2 
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before;  because  no  rent  would  otherwise  be  payable  to  the 
lessor  (o).  A  person,  under  a  power  reserved  in  his  marriage 
settlement  to  lease  for  twenty-one  years  in  possession,  but  not  in 
reversion,  granted  a  lease  to  his  only  daughter  for  twenty-one 
years,  to  commence  "  from*"  the  day  of  the  date.  This  was  held  to 
be  a  good  lease;  and  it  was  laid  down  by  the  Court,  that  the 
word  "  from  "  may  mean  either  inclusive  or  exclusive,  according 
to  the  context  and  subject  matter,  and  that  they  would  construe 
it  so  as  to  eflFectuate  the  deeds  of  the  parties,  and  not  to  destroy 
them  (p). 

The  popular  meaning  of  words  to  he  adopted.  An 
agreement  is  to  be  construed  according  to  its  sense  and  meaning, 
as  collected  from  the  terms  used  in  it,  which  terms  are  themselves 
to  be  understood  in  their  plain^  ordinarjj^  and  populur  sense, 
unless  they  have,  generally,  in  respect  to  the  subject  matter,  as 
by  the  known  usage  of  trade  or  the  like,  acquired  a  particular 
sensey  distinct  from  the  popular  sense  of  the  same  words;  or 
unless  the  context  evidently  points  out  that  they  must,  in  the 
particular  instanccy  and  in  order  to  effectuate  the  immediate 
intention  of  the  parties  to  that  contract,  be  understood  in  some 
other  special  sense  (q). 

In  an  action  of  covenant  to  recover  the  arrears  of  an  annuity 
granted  to  the  plaintiff  for  the  use  of  his  sister,  the  defendant*s 
wife,  the  defendant  pleaded  a  deed  executed  by  the  plaintiff, 
whereby  it  was  covenanted  that  if  the  defendant'*s  wife  should 
"  associate^  continue  to  keep  company  with,  or  co-habit,  or  cri- 
minally correspond  with  J.  F.^  the  annuity  should  cease,  &c.  It 
was  held  at  the  trial,  that  all  intercourse,  as  mere  visiting,  &c , 
however  innocent,  was  prohibited.  "  And  the  Court  (on  a  mo- 
tion for  a  new  trial)  were  clear  that  this  deed  had  received  a  per- 
fectly right  construction ;  for  it  appeared  by  the  evidence,  that, 
short  of  a  criminal  intercourse,  Mr.  F.  was  a  suspected  person. 
The  words  of  the  deed  were  as  general  as  could  be,  and  went 
much  further  than  the  mere  exclusion  of  criminal  co-habitation : 
the  intention  was  to  put  a  stop  to  all  intercourse  whatever  between 


(o)  Staled  to  have  been  so  adjudged,  v.  Smithy  Willes,  332, per  Willes,  C.  J .; 

Micl).,  30  Eliz.,  K.  B. ;  3  Leon.  211 ;  3  Stark.  Ev.  1033  ;  1  Powell  on  Cont. 

Noy's  Max.  14  ;  Bac.  Max.  47.  373,  cites  argument    of    counsel   ia 

{p)  Pughy.  Duke  of  Leeds,  Co^p,  Plowd.  169.    The  same  rule  applies 

714  ;  2  Camp.  294.  as  to  the  construction  of  an  act  of 

{q)  Per  Lord  Ellenborough,  Robert-  Parliament ;  per  Lord  Tenterdeu,  Rex 

/ton  y.French,  4  East,  135 ;  Parkhwnt  v.  Wimtanley,  1  C.  d^  J.  444. 
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these  two  persons.  The  receiving  a  man's  visits  whenever  he 
ch(H>ses  to  call,  is  associating  with  him.  The  parties  had  chosen 
to  express  themselves  in  those  terms,  and  the  words  must  receive 
their  cowman  meanUig  and  acceptation  (r)^ 

In  assumpsit  upon  a  charter  party  which  related  to  cotton  to 
be  brought  from  Alexandria  to  Liverpool,  the  question  turned 
upon  the  meaning  of  the  words  "  cotton  in  bales^'  used  in  the  in- 
strument. And  Abbott^  C.  J.,  observed,  **  the  important  point 
here  is  as  to  the  meaning  of  the  word  bale ;  one  party  contending 
that  it  means  a  compressed  bale,  the  other  party  that  it  means  a 
bag.  If  the  word  bale  had  acquired  a  particular  meaning  in  re- 
gard to  the  trade  of  Liverpool  and  Alexandria,  I  should  consider 
that  that  meaning  should  apply  in  this  case ;  but  there  should  be 
distinct  evidence  that  the  word  has  that  particular  meaning.  The 
Jury  found  that  the  word  bale  meant  a  compressed  bale  (*)/'  So 
where  a  practice  prevailed  of  compressing  bales  of  cotton  wool  by 
machinery  to  improve  their  stowage,  the  furnishing  a  cargo  of 
cotton  wool  in  uncompressed  bales,  as  they  came  from  the  grower, 
was  held  not  to  be  a  compliance  with  a  contract  to  load  "a  full 
and  complete  cargo,  not  exceeding  what  the  ship  could  reasonably 
stow  (/).■"  jNIercantile  contracts  are  to  be  construed  according  to 
the  usage  and  custom  of  merchants  (w):  and  the  construction  of 
a  ))articular  mercantile  expression  therein  is  matter  for  the 
jury  {a:) ;  although  it  is  in  general  the  province  of  the  Court 
to  construe  a  wniten  instrument. 

The  ordinary,  and  more  extensive  meaning  of  the  words 
used  in  an  agreement,  ought  to  be  departed  from,  where  they 
involve  an  absurdity,  and  entail  upon  the  contractor  a  dispropor- 
tionate responsibility,  which  it  cannot  reasonably  be  presumed  he 
meant  to  assume.     This,  perhaps,  forms  an  exception  to  the  rule 


(r)  Lurd Dormer  v.  Knight ^\  TuuiiL 
417. 

(f)  Taylor  v.Briggs,  2  C.  <Sc  l\0'20  ; 
M.  &  Mai.  28,  S.  C.  not  S.  P. 

(/)  Btfuon  V.  Schneider^  7  Taunt. 
272.  See  as  to  **  sailing  uitli  con- 
vov,"  Lilly  V.  Kivety  Dougl.  72; 
Awlrr»on  V.  Pilcher,  2  K.  vSc  1*.  KM. 
As  to  a  warranty  •*  to  sail  in  the 
luontli  of  October,"  Chaurand  v.  An- 
(trrgteiuj  Peak  R.  43;  and  as  to  the 
*' privilege ''  of   an   East   Indiaman, 


Rinh  V.  Depeyslcr^  4  (..'amp.  38.'>; 
"  Scarlet   cuttings,"  iSridje   v.  Wain^ 

1  Slark.  R.  504.  As  to  a  contract  to 
purchase  "  about  three  hundred  quar- 
ters of  foreign  rye,  little  more  or  leu^ 
shipped  on  board,  &c.,"  Cross  v.  Eglin, 

2  B.  St  Ad.  10«. 

(m)  Per  Gibl'S,  ('.  J.,  and  Dalhis,  J., 
in  Gihson  v.  Youm/,  8  Taunt.  201,  ()2. 
See  further,  ;K'hi't.  Com.  I..  101),  10. 

(x)  Id.y  Smith  V.  Bland,  R.  -Sc  M. 
2tK),  1. 
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that  a  contract  shall  be  taken  most  strongly  against  the  pro- 
miser  (y). 

The  whole  of  the  agreement  is  to  ie  considered. — 
The  construction  is  to  be  upon  the  entire  deed  or  agreement; 
not  merely  upon  disjointed  or  particular  parts  of  it.  The  whole 
context  shall  bi  considered  in  endeavouring  to  collect  the  inten- 
tion of  the  parties ;  although  the  immediate  object  of  inquiry  be 
the  meaning  of  an  isolated  clause.  JEx  antecedentibtis  et  coTMe- 
quentibus  Jit  optima  interpretation  Every  part  of  the  instrument 
shall  be,  if  possible,  made  to  take  effect.  Nam  verba  debent 
intelligi  cum  effectu  ut  res  magis  valeat  quern  pereat  {z).  We 
have  already  seen  that  in  the  case  of  a  bond  with  a  condition,  the 
latter  may  be  read  and  taken  into  consideration,  in  order  to  correct 
and  explain  the  obligatory  part  of  the  instrument  (a).  And  words* 
may  be  transposed,  if  it  be  necessary  to  do  so,  in  order  to  give 
effect  to  the  evident  intent  of  the  parties  (6).  As  if  a  lease  for 
years  be  made  in  February,  rendering  a  yearly  rent  payable  at 
MichaelmaS'daif  and  Lady-dtiy  during  the  term,  "  the  law  will 
make  a  transposition  of  the  feasts,  viz.,  at  Lady-day  and  Michael- 
mas-day, that  the  rent  mjiy  be  paid  yearly  during  the  term.  And 
so  it  is  in  the  case  of  an  annuity  (c).'^ 

It  is  upon  these  principles  that  even  the  recital  in  a  deed  or 
agreement  may  be  looked  at,  in  order  that  the  meaning  of  the 
parties  may  be  ascertained ;  and  that  the  general  words  of  a  sub- 
sequent distinct  clause,  or  stipulation,  may  often  be  explained  or 
qualified  by  the  matter  recited.  It  was  recited  in  a  composition 
deed,  that  the  defendant  was  indebted  to  his  creditors,  in  the 
several  sums  set  to  their  respective  names,  and  that  they  had 
agreed  to  take  of  him  15^.  in  the  pound  thereon.  And  then  the 
creditors,  in  consideration  of  the  said  15-9.   in  the  ]X)und  paid 


(v)  Post,  79.  See  Taylor  v.  Briggs, 
2  C.  &  P.  625. 

(2)  2  Bla.  Com.  379,  380,  cites  1 
Bulstr.  101 ;  1  P.  Wms.  457 ;  Plowd. 
15fi.  See  Trenchardy,  Hnskins,  Winch 
R.  93,  per  Hobart,  C.  J. ;  per  Lord 
Eilenborougb,  Barton  v.  Fitzgerald^ 
15  East,  541,  and  in  Payler  v.  Ho- 
mershamj  4  M.  &  Selw.  426 ;  and  in 
Sicklemore  v.  Thisletortj  6  id,  12  ;  per 
Best,  C.  J.,  Saward  v.  Amtey^  2  Bing. 
522 ;  10  Moor,  55,  8.  C.  "  All  the 
lOauses  oS  aipreeineuts  are  interpreted 


by  each  other,  ginng  to  each  the  sense 
derived  from  the  entire  act,"  French 
Civil  Code,  Book  3,  tit.  3,  s.  5,  art. 
1161.  Tlie  same  rule  applies  in  con- 
struing acts  of  Parliament,  Doe  t. 
Brandling,  7  B.  &  C.  643. 

(a)  Ante^  65.  So  the  omission  of  the 
viordpoundi  in  a  bill,  may  be  cor- 
rectea,  and  aided  by  the  superscrip- 
tion, id. 

(b)  Parkhurst  v.  Smithy  Willcs  R., 
332,  per  Willes,  C.  J. 

(c)  Co.  Lit.  217  b. 


OF    THE    CONSTRUCTION   OF    CONTRACTS.  71 

to  them  before  executing  the  deed,  released  the  defendant  from 
all  manner  of  actions,  debts,  claims,  and  demands  in  law  and 
equity,  which  they  or  either  had  against  him,  or  thereafter  could, 
should,  or  might  have,  by  reason  of  any  thing  from  the  beginning 
of  the  world  to  the  date  of  the  release.  It  was  held  that  the 
release  did  not  extend  to  any  thing  but  the  respective  debts 
recited,  and  all  actions  and  demands  touching  them;  for  the 
general  words  of  the  release  had  reference  to  the  particular 
recital,  and  were  governed  by  it  (rf).  And  parol  evidence  may, 
in  cases  of  this  kind,  be  received  to  shew  and  explain  the  nature 
of  the  matter  recited,  where  the  recital  is  in  general  terms  (e). 

And,  even  where  there  is  no  recital,  a  general  covenant  may 
often,  in  reference  to  the  subject  matter,  be  qualified  or  restricted 
by  a  subsequent  special  provision.  A  lease  was  granted  by  the 
plaintiff  to  J.  S.^  and  the  defendant  was  a  party  thereto.  J*  S. 
covenanted  generally  to  pay  the  rent,  and  there  was  a  general 
covenant  by  the  defendant  that  J,  S,  should  pay  the  rent  on  the 
respective  daySy  and  that  he  should  perform  the  other  covenants ; 
and  that  in  case  J.  S.  should  not  pay  the  rent  for  forty  days,  de- 
fendant would  pay  it  on  demand.  The  Court  held  that  the 
defendant  was  not  liable,  until  after  a  default  by  J.  S.  for  forty 
days ;  for  that  the  preceding  general  covenant  by  defendant  was 
qtudified  by  the  latter  stipulation,  which  they  thought  was  intro- 
duced for  his  ease  and  protection :  "  the  covenants  of  the  defen- 
dant, though  several  in  point  of  fact,  not  being  so  in  point  of 
obligation  (/)." 

It  follows,  from  these  principles,  that  even  matter  put  only  by 
way  of  recked  in  an  instrument,  may  amount  to  an  agreement, 
wliere  such  recital  is  to  be  called  into  action  to  discover  and  give 
effect  to  the  obvious  meaning  of  the  parties;  provided  it  is  plain, 
from  the  whole  tenor  of  the  instrument,  that  the  parties  mutually 
contemplated  and  intended  that  the  matter  or  act  should  be 
performed  (g).  Thus,  in  Savipson  v.  Easterby  (/t),  where  a  lease 


(d)  Payler  v.  Homersham,  4  M.  &  {e)  Simons  v.  Johnton,  3.  B.  &  Ad. 

Sehv.  423;    confirmed  in  Simons  v.  176. 

Johnson^  3  B.  &  Ad.   176;   and  see  {f)Sicklemorev.Thisleton,6M,&c 

Lampen  r.  Corke,  5  B.  &  Aid.  606  ;  Sel.  9. 

1  D.  &  R.  211,  S.  C. ;  /?er  Lord   El-  (g)  See  cases,  PJatt  on  Co.  33. 

lenborough,  Uassell  v.  Long,  2  M.  &  (h)  9  B.  <Sc  C.   505 ;    affirmed  in 

8elw.  369 ;  BoUrell  v.  Summers,  *Z  Y.  error,  1  C.  &  J.  105 ;  and  see  Saitoun 

&  J.  407.  V.  Uousion,  1  Biiig.  433. 
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of  an  undivided  third  part  of  certain  mines  contained  a  recital  of 
an  agreement  made  by  the  lessee,  with  the  lessor,  and  the  owners 
of  the  other  two-thirds,  for  pulling  down  an  old  smelting  mill, 
and  buiUwg  another  of  larger  dimensions,  and  the  lease  contained 
a  covenant  to  keep  such  new  mill  in  repair,  and  so  leave  it  at  the 
expiration  of  the  term,  but  did  not  contain  a  covenant  to  build  it; 
it  was  held  that  such  covenant  was  to  be  implied,  and  that  the 
lessor  of  the  one-third  might  maintain  an  action  of  covenant  upon 
it,  in  respect  of  his  interest.  So  words,  by  way  o(  exception^  may, 
for  the  same  reason,  constitute  a  covenant  or  agreement  (i).  Thus 
a  covenant  in  a  lease  to  plough,  cultivate,  &c.,  the  premises  de- 
mised, "  except  the  rabbit-warren  and  sheep-walk,*''  amounts  to  a 
stipulation  not  to  plough  the  rabbit-warren  and  sheep-walk,  and 
covenant  lies  for  so  doing  {k).  And  a  covenant  or  agreement  may 
arise,  even  from  words  put  in  a  clause,  introduced  as  a  proviso  or 
condition;  if  there  be  sufficient  to  shew  that  the  parties  contem- 
plated an  agreement  that  the  particular  act  mentioned  in  the  clause 
should  be  done  (/).  Thus,  if  a  lessee  covenant  to  repair,  "  pro- 
vided always  and  it  is  agreed  that  the  lessor  shall  find  timber, 
&c.,'*  the  lessor  is  liable  to  an  action  of  covenant,  if  he  refuse  to 
find  it;  and  the  clause  is  not  a  mere  qualification  of  the  lessee^s 
covenant  (m).  So,  where  a  lease  was  granted  to  A.y  on  condition 
that  he  should  keep  and  leave  the  premises  in  as  good  plight  as  he 
found  them ;  it  was  decided  he  was  liable  in  covenant  for  omitting 
to  leave  the  premises  in  good  plight ;  for  such  an  agreement  was 
to  be  implied  (n).  And  if  the  lessee  of  a  term  assign  it  by  inden- 
ture, sealed  by  the  assignee,  and  thereby  assign  "  subject  to 
the  rent  reserved  by  the  lease,  and  the  covenants  therein,*^  the 
latter  may  be  sued  by  the  lessee  in  covenant  for  not  paying  the 
rent  to  the  lessor  (o). 

The  general  mode  of  construing  deeds  to  which  there  are 
exceptions,  is  to  let  the  exceptions  controul  the  instrument,  so 
far  as  the  words  of  it  extend,  and  no  farther ;  and  then  upon  the 


(i)  See  per  Lord  Giflbrd,  in  Saltoun  23 ;  Pordage  v.  Cole^  T.  Raym.  183 ; 

V.  Houston,  1  Bing.  433 ;    and    Lord  1  Lev.  274,  S.  C. 

Tenterden,  9  B.  &  C.  513,  14.  (n)  Id.,  40  Ed.  3,  5  A  ;   Bac.  Ab., 

{k)  Duke  of  St.  Alban's  V.  Etlis,  Covenant  {A);    Rol.    Ab.   518.      See 

16  East,  352.     See  further,  PJatt  on  Geary  v.  Reason,  Cro.  Car.  128. 

Cov.  31.  (o)  SUward  v.  Wolveridge,  2  Moor 

(/)  Piatt  on  Cov.  30,  37.  &  S.  75 ;  9  Bing.  60,  S.  C. 

(m)  ld,y  Haider  v.  Taylor,  Brownl. 
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case  being  taken   out  of  the  letter  of  the  exception,  the  deed 
operates  in  full  force  (p). 

Although  in  the  construction  of  all  instruments,  it  is  the  duty 
of  the  Court  not  to  confine  itself  to  the  force  of  a  particular 
expression,  but  to  collect  the  intention  from  the  whole  instru- 
ment taken  together,  yet  the  judges  are  not  authorised  to  deviate 
from  the  force  of  a  particular  expression,  unless  they  find  in  other 
parts  of  the  instrument,  expressions  which  manifest  that  the 
author  of  the  instrument  could  not  have  the  intention  which  the 
literal  force  of  a  particular  expression  may  impute  to  him. 
However  capricious  may  be  the  intention  which  is  clearly  and 
unequivocally  expressed,  every  court  is  bound  by  it,  unless  it  be 
plainly  controlled  by  other  parts  of  the  instrument  (y). 

A  covenant  was  entered  into  by  the  assignor  of  certain  shares 
iu  a  patent  right,  that  he  had  grx)d  right,  full  power,  and  lawful 
authority  to  assign  and  convey  the  said  shares,  and  that  he  had 
not  by  any  means  directly  or  indirectly  forfeited  any  right  or 
authority  he  ever  had  or  might  have  had  over  the  same.  It  was 
held,  that  the  generality  of  the  former  words  of  the  covenant  was 
not  restrained  by  the  latter  (r).  Lord  Alvanhyy  C.  J.,  in  deliv- 
ering the  judgment  of  the  Court,  said,  "  From  all  the  cases  upon 
this  subject  it  appears  to  be  determined,  that,  however  general  the 
words  of  a  covenant  may  be  if  standing  alone,  yet  if  from  other 
covenants  on  ihe  same  deed  it  is  plainly  and  irremtib/y  to  be 
inferred,  that  the  party  could  not  have  intended  to  have  used  the 
words,  in  the  general  sense  which  they  import,  the  Court  will  limit 
the  operation  of  the  general  words  The  question  therefore 
always  has  been,  whether  such  irresistible  inference  does  arise ; 
for  if  such  an  inference  does  arise  from  concomitant  covenants, 
they  will  controul  the  general  words  of  an  independent  covenant 
in  the  same  deed  "^ 

The  case  of  Barton  v.  Fitzgerald  (s)  is  a  strong  authority  that 
where  neither  the  recital,  nor  the  other  covenants  in  a  deed,  evince 


(»)  Per  Lord  Kenyon,  in  Bowring 
V.  Emslie^  cited  in  7  T.  R.  216,  note. 

(q)  Per  the  Vice  Cbancellor,  Hume 
V.  Kundelf,  1  S.  &  S.  177.  An  express 
particular  covenant  will  qualify  the 
generality  of  a  covenant  in  law,  or 
implied  covenant ;  as  in  the  case  of  the 
words  demise  and  grant  in  a  lease, 
folluwc<l  by  a  covenant  by  the  lessor 


for  quiet  enjoyment,  aj:ainst  his  own 
act,  or  the  acts  of  oiliers  clainn'np^ 
under  him,  Piatt  on  Co  v.  381,  45  ; 
Merrill  v.  FrancPy  4  Taunt.  329. 

(r)  llesse  v.  Stevenson^  3  B.  &  P. 
565.     See  Piatt  on  Cov.  379. 

(«)  15  East,  530.  Sec  further,  us  to 
covenants  of  this  nature,  Plait  on 
Cov.  34,  49,  137,  379. 
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a  clear  intention  to  restrict  the  plain  general  words  of  an  indepen- 
dent clause,  that  clause  shall  receive  its  exclusive,  unrestricted, 
and  absolute  meaning.  In  that  case,  the  assignor  in  a  deed  of 
assignment  of  a  lease,  (after  reciting  the  original  lease  granted  to 
another,  f(yr  tlie  term  of  ten  yearSy  which  by  mesne  assignments 
had  vested  in  him,  and  that  the  plaintiff  had  contracted  for  the 
absolute  purchase  of  the  premises,)  bargained,  sold,  assigned, 
transferred,  and  set  over  the  same  to  the  plaintiff,  for  and  during 
all  the  rest,  &c,  of  the  said  term  of  ten  years,  in  as  ample  a  manner 
as  the  assignor  might  have  held  the  same,  subject  to  the  payment 
of  rent,  and  performance  of  covenants ;  and  then  covenanted  that 
it  was  a  good  and  subsisting  lease  valid  in  law,  of  and  for  the 
said  premises  thereby  assigned,  and  not  forfeited,  &c.,  or  other- 
wise determined,  or  become  void  or  voidable.  It  was  held  that 
the  generality  of  this  covenant  for  title,  which  was  supported  by 
the  recital  of  the  bargain  for  an  absolute  term  of  ten  years,  was 
not  restrained  by  other  covenants,  which  went  only  to  provide 
for  or  against  the  acts  of  the  assignor  himself,  or  those  who 
claimed  under  him;  such  as,  1st,  a  covenant  against  incum- 
brances, except  an  under  lease  of  part  by  the  assignor  for  three 
years ;  2ndly,  for  quiet  enjoyment ;  Srdly,  for  further  assurance. 
And,  therefore,  as  it  appeared  that  the  original  lease  was  for  ten 
years,  determinable  on  a  life  in  being,  which  dropped  before  the 
ten  years  expired,  though  not  till  after  the  covenant  of  the 
assignor;  the  court  decided  that  the  assignee  might  assign  a 
breach  upon  the  absolute  covenant  for  title. 

A  covenant  was  entered  into  for  quiet  enjoyment  during  a  term, 
without  the  lawful  let,  suit,  interruption,  &c.  of  J.  M.^  his 
executors,  &c.,  or  any  other  persons  whatsoever^  claiming  or 
having  any  estate  or  right  in  the  premises,  and  that  free,  &c., 
discharged  by  J.  M.  his  heirs,  &c.,  defended  and  indemnified 
from  all  former  gifts,  grants,  &c.  by  J.  J/.,  or  their  or  either  of 
their  acts,  procurement,  &c ;  preceded  by  a  covenant  that  the  lease 
was  a  good  lease,  notwithstanding  any  act  of  J.  3f.,  and  f allowed  by 
a  covenant  for  further  assurance  by  J.  Jl/.,  his  executors,  &c.,  and 
all  persons  claiming  any  estate  under  him  or  them.  The  Court 
held  (Park J  J.,  dissentiente),  that  the  covenant  for  quiet  enjoy- 
ment extended  only  against  the  acts  of  the  covenantor,  and  those 
claiming  under  him,  and  not  against  the  acts  of  all  the  world. 
The  Court  considered,  that  looking  to  the  whole  of  the  deed,  and 
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viewing  the  restrictive  nature  of  the  covenants  immediately  pre- 
ceding and  following,  the  intention  of  the  party  must  have  been 
to  covenant  only  for  his  own  acts,  and  those  claiming  under  him ; 
and  that  the  words  '^  all  persons  whatsoever,'*  must  be  understood 
to  mean  persons  of  the  description  in  the  other  covenants  (t). 

The  defendant  purchased  an  estate  charged  with  an  annuity  to 
M.  S.y  and  as  part  of  the  bargain  he  covenanted  with  the  vendor 
*^  to  pai/  the  annuity  to  the  person  who,  for  the  time  being,  should 
be  entitled  thereto ;  and  that  he  would  at  all  times  indemnify  the 
vendor  from  all  actions,  claims,  &c.  on  account  of  the  annuity.^ 
The  annuity  was  only  charged  on  the  land,  and  was  not  a  personal 
charge  on  the  vendor.  The  Court  decided,  that  the  covenant  to 
pay  the  annuity  was  absolute  and  independent,  and  not  qualified 
by  the  covenant  of  indemnity ;  and  therefore  that  the  vendor 
might  sue  for  the  non-payment  of  the  annuity  to  the  party 
entitled,  although  he  (the  vendor)  was  not,  and  could  not  be  dam- 
nified (u) 

In  general  an  instrument  must  be  construed  by  the  provisions 
contained  in  it,  and  not  by  any  thing  dehors  ;  but  in  some  cases 
equity  will  look  even  to  a  second  instrument,  in  construing  the 
effect  of  a  former  (x).  And  several  deeds  made  at  the  same  time 
to  effect  one  object,  will,  at  least  in  equity,  be  construed  as  one 
assurance,  but  so  that  each  shall  have  its  distinct  operation  to 
carry  on  the  main  design  {y).  Thus,  •where  a  father  put  his  son 
apprentice,  and  en  ered  into  a  bond  of  lOOOZ.  for  his  fidelity, 
and  at  the  same  time  took  a  covenant  from  his  master,  that  he 
should  at  least  once  a  month  see  his  apprentice  make  up  his  cash. 
It  was  held,  on  a  bill  filed  to  be  relieved  against  an  action  brought 
on  the  bond,  that  the  bond  and  the  covenant  ought  to  be  taken  as 
one  agreement ;  and  therefore  that  the  father  should  be  answerable 
for  no  more  than  the  master  could  prove  the  apprentice  embezzled 
in  the  first  month  when  the  embezzlement  began  {z).  So  where 
a  man  covenanted  by  marriage  articles  to  pay  the  legacies  charged 
upon  his  wife's  estate,  and  gave  a  statute  and  also  a  mortgage  of  his 
own  estate  to  secure  the  same,  and  by  an  indorsement  upon  the 
mortgage  the  same  was  to  be  void,  unless  the  wife^s  estate  was 


(/)  Nind  ▼.  Manhall,  3  Moor,  703  ;  (a?)  Fowler  v.  Hunter,  3  Y.  &  J.506. 

1  B.  &  B.  319,  S.  C.  (y)  1  Fonbl.  Tr.  Eq.  5th  ed.  436, 7. 

(«)  Saward  v.  Anstei/,  10  Moor,  55  ;  {z)  Montague  v.  Tidcombe,  2  Vernon 

2Bing.  519,S.  C.  R.  519. 
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settled  upon  him  for  life,  &C.5  according  to  the  marriage  articles ; 
this  indorsement,  tliough  upon  the  mortgage  only,  was  held  to  be 
sufficient  in  equity  to  discharge  the  statute  and  articles ;  for  all 
the  instruments  being  executed  at  one  and  the  same  time,  authen- 
ticated by  the  same  witnesses,  and  part  of  the  same  agreement, 
were  to  be  viewed  but  as  one  conveyance  {a). 

Lex  loci  : — We  have  observed  that,  in  many  instances,  regard 
shall  be  had  to  the  usage  or  custom  of  the  place  where  a  contract 
was  made,  or  to  which  it  has  reference,  in  order  to  discover  the 
meaning  of  dubious  terms  used  therein  (&).  **It  maybe  neces- 
sary to  put  a  different  construction  on  leases  made  in  populous 
cities,  from  that,  on  those  made  in  the  country.  We  know  that  in 
London  different  persons  have  several  freeholds  over  the  same 
spot;  different  parts  of  the  same  house  are  let  out  to  different 
[people.  That  is  the  case  in  the  Inns  of  Court.  Now  it  would  be 
very  extraordinary  to  contend,  that  if  a  person  purchased  a  set 
of  chambers,  then  leased  them,  and  afterwards  purchased  another 
set  under  them,  the  after- purchased  chambers  would  pass  under 
the  lease  (c).*' 

A  lease  was  granted  of  a  warren  in  Suffolk :  the  landlord 
covenanted  to  pay  60/.  per  thousand  for  the  rabbits,  which  the 
tenant  was  to  leave  on  the  premises.  It  was  held  that  parol  evidence 
might  be  received,  to  shew  that  by  custom  in  Suffolk  in  such 
cases,  one  thousand  rabbits  meant  one  tJumsand  two  hundred ; 
and  that  the  landlord  was  only  bound  to  pay  for  rabbits  reckoned 
at  that  rate  (d). 

It  is  an  undoubted  general  rule,  that  a  contract  shall  be  con- 
strued according  to  the  law  of  the  country  where  it  is  made,  and 
in  which  it  is  to  be  performed ;  and  not  according  to  the  law  of 
another  country  into  which  either  of  the  parties  may  happen  to 
remove,  and  in  which  a  suit  thereon  is  instituted  {e). 


(a)  Lawrence  v.  Biatchford,  2  Vera. 
467  ;  1  Fonbl.  Tr.  Eq.  6tli  ed.  437,  8. 

{b)  Ante,V}9, 

(c)  Per  Ashurst,  J.,  Doe  v.  Durt, 
1  r.  R.  703. 

(rf)  Smith  V.  Wilson,  3  B.  &  Ad. 
72«. 

(e)  See  the  cases,  3  Chit.  Com.  L. 
107,8;  PotliicronContr.  Per  Cur.  m 
Melan  v.  Duke  (le  Filzjamcs,  1  B.  <Sc  P. 
138 ;  and  Dc  la  Vega  v.  Vianna,  1  B.  Sc 
Ad.  284.    By  the  Code  Napoleon,  or 


French  Civil  Code,  Book  1,  tit,  1, 
art.  13,  (Sec.  it  is  provided,  •*  That  tlie 
foreiji^er  who  shall  have  been  per- 
mitted by  the  |»:overnment  to  establish 
his  domicile  in  Trance,  shall  enjoy  in 
that  country  all  civil  rip^hts,  so  long-  as 
he  shall  continue  to  reside  there." 

'*  Aforeit/nery  although  n(»l  resident 
in  France,  niav  be  cited  before  the 
French  courts,  to  enforce  the  execu- 
tion of  engagements  contracted  by  him 
in  France  with  a  FrcDchmaii ;  he  may 
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In  an  action  for  money  paid  for  the  defendant's  use,  but  not  for 
necessaries,  it  appeared  that  the  cause  of  action  accrued  in  Scot- 
land, and  that  the  defendant  was  under  age.  It  did  not  appear 
from  the  evidence  what  was  the  law  of  Scotland  in  regard  to  the 
defendant''s  liability.  Lord  Eidon  said: — "What  the  law  of 
Scotland  is,  with  respect  to  the  right  of  recovering  against  an  infant 
for  necessaries,  I  cannot  say ;  but  if  the  law  of  Scotland  is,  that 
such  a  contract  as  the  present  could  not  be  enforced  against  an 
infant,  that  should  have  been  given  in  evidence;  and  I  hold 
myself  not  warranted  in  saying,  that  such  a  contract  is  void  by 
the  law  of  Scotland,  because  it  is  void  bv  the  law  of  Ensrland. 
The  law  of  the  country,  where  the  contract  arose,  must  govern  the 
contract ;  and  what  that  law  is  should  be  given  in  evidence  to  me 
as  a  fact.  No  such  evidence  has  been  given,  and  I  cannot  take 
the  fact  of  what  that  law  is,  without  evidence  (y*)." 

So,  where  it  appeared  in  an  action  upon  an  unstamped  Jamaica 
agreement,  that  by  the  law  of  that  island  the  contract  required  a 
stamp,  and  was  void  for  want  of  it — the  Court  held  that  the  action 
in  this  country  could  not  be  maintained  (ff).  But  it  is  only  in  the 
case  of  instruments  made  in  his  Majesty's  dominions  that  any 
objection  to  the  receipt  of  such  instruments  for  want  of  a  stamp, 
in  pursuance  of  the  law  of  the  place,  can  be  effectually  made  upon 
the  trial  of  an  action  in  this  country.  Our  courts  do  not  notice  the 
revenue  laws  of  another  state ;  therefore  where  assumpsit  was 
brought  for  money  lent  in  France^  and  unstamped  receipts  were 
produced  in  proof  of  the  loan,  evidence  to  shew  that  by  the  law  of 
France  such  receipts  required  stamps  to  render  them  valid,  was 
rejected  (A).  This  is  an  exception  to  the  general  principle  of 
reciprocity. 

The  assignee  of  an  Irish  judgment  by  cognovit y  may  sue  in  this 
country  in  his  own  name  (i). 


he  summoned  before  tlie  IribuDals  of 
France,  on  account  of  eugagements 
entered  into  by  him  wiik  Frenchmen 
in  a  foreign  country. 

^  A  Frenchman  may  be  summoned 
before  a  French  court,  for  eugage- 
meuis  contracted  bv  him  in  a  foreign 
country,  though  with  a  foreigner.  In 
all  causes,  except  commercial  ones,  in 
which  a  foreigner  shall  be  plaintiff, 
he  shall  be  required  to  give  security 
for  the  payment  of  the  costs  and 
damages  incident  to  the  suit,  unless 
be  poMess  in  France  immoveable  pro- 


pcrty  of  value  sufficient  to  guarantee 
such  payment." 

If)  Male  V.  Roberts,  3  Esp.  R.  163. 

{(J)  Alves  V.  Hodgson  7  T.  R.  241 ; 
2  Esp.  R.  528,  S.  C. ;  and  see  Clegg 
V.  Levy,  3  Camp.  lt>6.  But  the 
forei^^u  law  must  be  clearly  proved  by 
the  party  nbjecting,  and  how,  id.; 
Miller  y.  Keinrick,  4  Camp.  156.  See 
Eire  V.  Moreau,  2  C.  &  P.  376. 

(h)  James  v.  Catherwood,  3  D.  & 
R.  19C. 

(t)  (/Callaokan  v.  Marchionets  of 
Thtmond,  3  taunt  92. 
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But  in  seeking  to  enforce  a  remedy  by  action  in  this  country 
upon  a  foreign  contract,  all  the  rules  and  provisions  of  our  law 
which  have  relation  to,  and  regulate  the  time  and  mode  of  prtn 
ceedinff,  and  the  practicai  conduct  of  the  suit,  shall  be  consulted ; 
without  regard  to  the  foreign  law  upon  the  subject  of  the  remedy 
upon  the  agreement.  As  to  the  remedy^  the  lex  domicilii 
flhall  prevail.  An  instrument  was  made  in  Scotlandy  which,  by 
the  Scotch  law,  had  the  operation  and  effect  of  a  bond ;  and,  by 
that  law,  a  term  of  forty  years  was  allowed,  within  which  a  suit 
might  be  instituted  upon  the  obligation.  To  an  acticm  brought 
in  this  country  upon  the  instrument  as  a  Scotch  bond,  the  defen- 
dant pleaded  the  English  statute  of  limitations :  the  declaration  set 
forth  the  Scotch  term  of  limitation.  Upon  demurrer  to  the  plea, 
it  was  considered  that  the  remedy  in  this  country  was  to  be 
governed  by  our  law  of  limitation,  and  that  the  claim  here  was 
barred  thereby,  and  the  defendant  had  judgment  (Ar).  And  a 
defendant  may  be  arrested  here  for  a  debt  contracted  abroad,  (in 
Portugal^)  although  the  foreign  law  does  not  permit  an  arrest  for 
such  a  demand  (Z). 

But  it  seems  that  our  courts  will  not,  in  some  cases,  afford 
redress  on  a  contract  made  abroad,  if  it  be  expressly  stipulated  in 
such  contract  that  no  proceeding  thereon  shall  be  taken  in  a  foreign 
country.  Thus,  in  Johnson  v.  Machiekon  (m),  which  was  an 
action  for  a  seaman's  wages,  it  appeared  that  the  seamen  were 
foreigners,  and  had  agreed  in  their  own  country  "  that  they  would 
not  in  foreign  parts  prosecute  payment  of  any  money  whatever  of 
the  captain,  but  be  satisfied  with  what  he  might  be  pleased  to 
advance  them  abroad  in  deduction  of  their  wages."  It  was  con- 
tended that  the  jurisdiction  of  our  courts  could  not  be  thus 
excluded  ;  but  Lord  Ellenhorough  said,  **  If  this  were  merely  the 
regulation  of  a  foreign  government,  I  should  leave  that  govern- 
ment to  enforce  it,  by  punishing  the  infraction  of  it,  or  by  any 
other  means  that  might  be  more  effectual.  But  by  the  personal 
contract  between  the  individuals  before  the  Court,  it  is  expressly 
stipulated  that  the  mariners  shall  not  sue  the  captain  for  wages  in 


(k)  The  British  Linen  Company  v.  james,  1  B.  &  P.   138.     In  the  latter 

Drummondy  10  B.  5c  C.  903,  cited  in  case,  Mr.  J.  Heatb   differed  with   the 

1  B.  &  Ad.  284,  5.  i-est  of  the  Court  of  Common  Pleas. 

(/)  De  la  Vega  v.  Vianna,  1  B.  &  (m)  3  Camp.  44 ;  Gienar  v,  Meyer y 

Ad.   284.     The  Court  overruled  the  2  H.  Bla.  603. 
decisioDf  in  Jfelan  r.  Duke  de  Fitz- 
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foreign  parts.  It  is  impossible  for  me  to  say  that  this  stipulation 
is  void.  There  may  be  great  reason  for  protecting  the  captain 
from  suits  in  foreign  countries,  where  he  may  have  no  funds  to 
answer  the  demands  of  the  mariners ;  and  it  may  be  conducive  to 
the  interests  of  commerce  that  the  mariners  should  have  the 
strongest  inducement  to  remain  in  the  ship  till  the  adventure  is 
completed.  The  rate  of  wages  might  be  in  part  determined  by 
the  condition  that  they  were  not  demandable  till  the  ship's  return 
home.  The  agreement  was  made  abroad,  but  it  is  transitory  ;  and 
we  are  bound,  as  far  as  we  are  able,  to  give  it  the  same  construc- 
tion and  effect,  which  it  would  receive  in  the  country  where  it  was 
made.'"  It  seems  that  where  money  is  due  upon  a  contract,  it  is 
to  be  paid  according  to  the  currency  of  the  place  or  country  in 
which  it  is  stipulated  that  the  payment  shall  be  made  (n). 

Verba  car  tar  um  JvriitiS  a^cdpiuntur  contra  proferentem.  A 
deed  or  other  instrument  shall  be  taken  most  strongly  against  the 
grantor,  or  contractor.  As  if  tenant  in  fee  simple  grant  to  any 
one  ''an  estate  for  life^  generally ;  it  shall  be  construed  an  estate 
for  the  life  of  the  grantee  (r;).  If  two  tenants  in  common^  grant 
a  rent  of  ten  shillings,  this  is  several,  and  the  grantee  shall  have 
ten  shillings  from  each ;  but  if  they  make  a  lease,  and  reserve  ten 
shillings,  they  shall  have  only  ten  shillings  between  them  (p). 
Even  in  the  cases  of  guarantees,  if  there  be  any  doubt,  the  con- 
tract shall  be  construed  most  strongly  against  the  party  who 
becomes  bound  (q).  In  the  case  of  an  exceptimi  in  a  lease,  &c., 
it  is  a  general  rule  of  construction,  that  if  there  be  any  doubt 
about  its  meaning,  the  words  of  the  exception,  being  the  words  of 


(n)  3  Chit.  Com.  L.  109;  1  Powell 
on  ConUr.  407;  Chitty  B.  8th  ed.  433, 
7th  ed.  '286 ;  id.  Index,  tit  Foreign 
Lmn  and  Money  ;  Scott  v.  Bevan^ 
2  B.  &  Ad.  78;  pott^  Index,  tiL 
IntetrMt, 

(o)  2  Bla.  Com.  380,  cites  Co.  Lit. 
42.  Blackstone  draws  a  distinction 
between  an  indenture  and  a  deed-poll ; 
**  Jor  the  words  of  an  indenture,  ex- 
ecuted by  both  parties,  are  to  be  con- 
ndered  as  the  words  of  them  both: 
for  though  delivered  as  the  words  of 
ooe  party,  yet  they  are  not  his  words 
only,  because  the  other  party  has  given 
bis  consent  to  every  one  of  them.  But 
in  a  deed-poll  executed  only  by  the 
grantor,  mej  are  the  words  of  the 


grantor  only,  and  shall  be  taken  most 
strongly  against  bim,  Co.  Lit.  134." 
In  the  ca>e  of  contracts  not  under 
seal,  there  must  be  a  reciprocity  of 
assent  and  obligation,  and  yet  the  rule 
applies  to  such  contracts  where  a 
doubt  exists.  In  the  case  ofcrotm 
grants,  (^c,  the  nile  of  construction 
is,  that  the  instrument  shall  be  taken 
most  favourably  for  the  King,  J.  Chitty, 
jun.  on  Prerogatives  of  me  Crown, 
391   &c. 

(p)  6  Co.  7  h ;  Plowd.  140 ;  Co. 
Lit  197  a  ;  267  6. 

(a)  Hanjreave  v.  Smee,  6  Bing.  244, 
3  M.  &  P.  573,  S.  C.  Vide  per  Best, 
C.  J.,  Evans  v.  Whyle^  3  M.  &  P.  136. 
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the  lessor,  are  to  be  construed  favourably  for  the  lessee,  and 
against  the  lessor  ( r). 

If  a  carrier  give  two  different  notices,  limiting  his  responsibility 
in  case  of  a  loss  of  goods,  he  is  bound  by  that  which  is  least  bene- 
ficial to  himself  (.y).  So,  if  an  instrument  be  made  in  terms  so 
ambiguous  as  to  make  it  doubtful  whether  it  be  a  bill  or  note,  the 
holder  may,  at  his  election,  as  against  the  maker  of  the  instrument, 
treat  it  as  either  (t).  And  where  a  man,  for  a  good  consideration, 
gave  a  note  expressed  to  be  "  for  money  borrowed  which  I  pro- 
mise never  to  pay,^  it  was  held  that  the  word  never  might  be 
rejected  («).  And  on  this  principle,  a  bill  or  note  made  payable 
to  the  order  of  a  fictitious  person,  shall,  in  some  instances,  be 
construed  and  considered  as  payable  to  bearer  (x). 

This  rule  of  construction  against  the  contractor,  is  clearly  sub- 
ject or  subordinate  to  all  those  principles  of  exposition  to  which 
we  have  before  adverted.  It  cannot  apply,  except  in  cases  of 
ambiguity ;  and  even  then,  regard  mus  tbe  first  had  to  the 
apparent  intention  of  the  parties,  as  it  is  to  be  collected  from  the 
whole  context  of  the  instrument.  It  is  a  rule  calculated  and 
intended  to  defeat  studied  ambiguity  and  deceitful  intricacy  of 
expression,  but  it  is  considered  a  rule  of  some  strictness  and 
rigour,  and  the  last  to  be  resorted  to ;  and  is  never  to  be  relied 
upon,  but  where  other  rules  of  construction  fail  (y).  If  the  con- 
tract be  so  ambiguous  that  no  meaning  can  be  extracted  from  it 


(r)  The  Earl  of  Cardigan  v.  ArmU 
ta;,e,  2  B.  Sc  C.  197;  per  Baylev,  J., 
Bulim  V.  Dcnminff,  5  B.  (St  C.'847; 
and  Holniyd,  J.,i(/.,  850;  5  Co.  10  b. 
See  per  Bavley,  J.,  Rex  v.  Faraday^  1 
B.  *t  Ad.  281 ;  as  to  an  exception  in 
a  statute.     And  an /p,  72, 73. 

(«)  Munn  V.  Baker,  2  Stark.  R.  255. 

(t)  Edis  V.  Burtf,  6  B.  <St  C.  43.3 ; 
2  C.  &  P.  559,  S.  C,  Chitty  Jun. 
lulls ;  and  see  c;uses  there  cited.  In 
Edis  y.  Bun/,  tlie  instrument  was  "  / 
promise,  ^-e, ;"  hut  it  stated  the  name 
and  address  of  another  person  in  the 
place  where  tl.e  name,  (*fcc.  of  the 
drawer  of  a  hill  are  usually  inserted; 
and  such  person^s  name  was  written 
across  the  instrument.  The  court  held 
it  mi^ht  he  treated  as  a  note,  and  then 
no  noiice  to  the  maker  of  dishonour 
need  he  proved. 

(tt)  Cited  by    Lord    Mansfield  in 


Russell  V.  Lati'istaff,  B.  R.  M.  21  G. 
3 ;  and  in  Peach  v.  Kay,  Sitt.  T.  'I\ 
1781 ;  and  per  Lord  Hardwicke, 
Simpson  v.  Vaughan,  2  Atk.  32. 

(a?)  See  Chitly  Jun.  on  B.  Index, 
Fictitious  Names';  Chilty  B.  8  ed.  64, 
131,  357. 

(y)  Bacon's  Elem.  c.  3;  2  Bla.  C. 
380;  per  Lord  Eldon,  Brottming  v. 
Wr:ght,  2  B.  &  P.  22;  per  Bay  ley,  J., 
Burton  V.  Fitzgerald,  15  East,  546; 
per  Park,  J.,  Nindv.  Marshall,  iB.Sc 
B.  335 ;  per  Cur.  in  Harqreave  v.  Smee^ 
6  Bins:.  244 ;  and  3  M.  &  P.  573. 
The  French  law  is  to  the  contrary. 
'*  Dans  le  doute,  la  convention  imter^ 
prite  contre  celui  qui  a  stipule  et  en 
favmr  de  celui  qui  a  contracte  tobli- 
gation."  Code  CiWl,  b.  3,  tit.  3,  art. 
1162;  and  see  Pothier,  p.  i.  c.  1,  s, 
1.,  Art.  7,  Evans's  e<l.  vol.  I  58.  Rog- 
non,  in  his  edition  (1831,)  of  the  Code, 
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with  any  degree  of  moral  certainty,  it  shall  be  treated  as  void  {z). 
And  in  cases  of  petialties^  or  forfeitures  («);  or  where  a  harsh  con- 
struction would  work  a  wrong  to  a  third  person  (b);  the  rule  that 
contracts  shall  be  construed  most  strictly  against  the  contractors 
seems  not  to  apply. 

Implied  attributes  of  agrekmknts. — It  is  a  presumption 
of  law  in  the  case  of  specialties  and  simple  contracts,  that  the  parties 
bind,  not  only  themselves,  but  their  personal  representatives  also; 
and  that  such  parties  are  to  sue  on  the  agreement,  although  they  be 
not  mentioned  therein  (c).  The  difference  between  specialties  and 
contracts,  not  under  seal,  in  respect  to  the  liability  of  heirs  and 
devisees,  has  been  before  noticed  (d).  It  is  also  a  principle  of 
law,  that  if  several  persons  stipulate  for  the  performance  of  an 
act,  they  are  impliedly  bound  ;oin^/^,  and  not  severally :  and  there 
must  be  express  words  creating  a  several  liability,  in  order  to 
render  them  separately  responsible  (e). 

Of  parol  evidence  in  coktradictiok,  &c.,  to  a  writ- 
ten agreemekt. — It  is  not  allowable  to  interpret  what  has  no 
need  of  interpretation.  Quoiies  in  verbis  nulla  est  ambiguitas^  ibi 
nulla  exposiiio  contra  verba  fienda  est  (J).  The  principle  that 
where  there  is  no  ambiguity  in  the  terms  used,  the  agreement  or  in- 
strument itself  shall  be  the  only  criterion  of  the  intention  of  the 
parties,  excludes  parol  evidence  contradictory  to  the  writing  itself; 
although  such  oral  testimony  would  clearly  shew  that  the  real 
intention  of  the  {parties  was  at  variance  with  the  particular  expres- 
sions of  the  written  agreement  {g).  And  this  rule  obtains,  in 
generaU  even  in  a  court  of  equity  (A). 


ohsen-cs  on  ilse  words  **  Qi/i  n  atipuU^ 
as  follows,  ^on  appelle  stipulant  celui 
en  faveur  de  qui  robligation  est  con- 
tractee,  et  promettant  celui  qui  con- 
tracte  Kobligatiun  ou  qui  s'oMige:  le 
stipulant  s'appeile  plu^s  ordiuairemeut 
criancier  et  le  promeltant  dMteur.** 
And  on  tlie  words  **  De  celui  qui  a  con- 
traete^he  commentsthus;  **  Car  celui 
qui  /est  ohligi  est  tovjours  tUftposS  avoir 
votUn  contracter  le  lien  le  mmns  rigmi- 
reux:  amhiguita$  contra  stipulatorttn 
est.  II  y  a  exception  a  ce  principe 
lorsque  tune  des  parties  etoit  particu» 
lUrement  obligee  aexpliquer  ctairement 
ce  a  qtun  elle  s'obligeatt .  a^mme  par 
exemple,  im  vendeur  (art.  ifKV2). 
(r)  Ante,  61. 


(ft)  See  1  Powell  on  Contracts,  397 ; 
aChitty  Com.  L.  115. 

SCo.  Lit.  42. 
See  1  Chilty  PI.  5tli  ed.  21,58; 
Pothier,  p.  3,  c.  7,  art.  3. 

(//)  Ante.^  G,  7. 

(f )  1  Cbilty  PL  5th  ed.  47 ;  Piatt 
Cov.  117.  As  to  a  covenant,  5cc.  to 
several  persons,  1  Chitty  PL  9,  &c. 

( / )  Co.  Lil.  147  a  ;  Vattel's  Law 
of  Nations,  by  Cbitty,  224;  seeonf^, 
6(5  as  to  this  rule. 

(n)  Countess  of  Rutland's  Case,  5 
Coke,  26 ;  Bac.  Elem.  Rule  23 ;  2 
Pothier,  by  £vans,  37,  203  ;  see  Phil- 
lipps  and  Starkieon  Evidence;  Meres 
V.  Ansell,  3  Wils.  275. 

{/»)  Hare  v.  Shearuwtd,  1  Ves.  jun. 


82  OF  PAROL  EVIDENCE  TO  CONTKADfCT,  &C., 

An  attorney  entered  into  a  written  contract,  whereby  he  agreed 
to  take  into  partnership  in  his  business,  a  person  who  had  not  at 
that  time  been  admitted.  No  time  was  expressly  fixed  for  the 
commencement  of  the  partnership.  It  was  held,  that  no  time 
being  expressly  appointed,  the  partnership  presumptively  com^ 
menced  from  the  date  of  the  agreement,  and  that  parol  evidence 
could  not  be  received  to  shew  that  the  agreement  was  not  to  take 
effect,  until  the  party  should  be  duly  admitted  on  the  roll  of 
attornies;  as  that  would  contradict  the  agreement  (i).  This  is  a 
strong  case,  for  the  parol  evidence  would  have  shewn  that  the 
contract  was  not  meant  to  be  illegal ;  and  it  did  not  expressly  con- 
tradict the  direct  words  of  the  instrument,  only  its  legal  import 
or  construction. 

The  rule  that  a  written  instrument  shall  not  be  contradicted  or 
varied  by  parol  testimony,  is,  perhaps,  rather  a  branch  of  the  law 
of  evidence^  than  of  contracts ;  but  it  has  sufficient  relevance  to  the 
principles  which  govern  the  construction  of  written  contracts,  to 
justify  our  attention  to  it  on  the  present  occasion.  The  writing 
must  necessarily  be  the  best  evidence.  We  have  already  partially 
considered  the  principle,  that  the  Court  and  Jury  cannot  make  a 
new  agreement  for  the  parties,  by  departing  from  the  clear  inten- 
tion and  object  which  they  have  mutually  expressed  in  their 
written  contract  (ft). 

Therefore,  even  in  the  instance  of  a  mercantile  contract  in  writing, 
although  the  particular  meaning  of  peculiar  mercantile  expressions 
may,  as  before  observed,  be  shewn  by  parol  testimony  (/),  yet, 
if  the  terms  of  the  contract  be  unambiguous,  if  the  expressions  be 
in  words  of  general  (not  technical)  import,  and  their  meaning  be 
clear  ;  oral  testimony  of  a  usage  of  trade,  or  particular  intention, 
at  variance  with  such  import  of  the  written  instruments,  cannot 
be  admitted  (w).  Where  a  policy  of  insurance  in  the  common 
form  expressed  '*  that  the  insurance  on  the  said  ship  shall  continue 


241;  Jordan  v.  Sawkins,  id,  402; 
Cookes  V.  Mascai,  2  Vern.  34;  Jackson 
V.  Cater ^  5  Ves.  juii.  688;  Clinan  v. 
Cooke,  IS,  Sc  L.  22;  Gordon  v.  Hert- 
ford, 2  Madd.  106;  ClotDet  v.  Higffin- 
ton,  1  V.  &  B.  524 ;  and  cases,  2  E. 
Chitty  Eq.  Index,  974,  tit.  Practice, 
xxxviii.  There  are,  however,  some 
cases  besides  those  of  fraud,  in  which 
equity  vill  relieve  against  and  correct 


a  written  agreement,  even  though  it 
can  be  done  only  by  receiving  parol 
evidence,  as  in  cases  of  gross  mistake; 
see  3  Stark.  Ev.  1018,  part  4.  As  to 
fraud,  Sec,  post,  90,  1. 

(t)  Williams  v.  Jones,  d  B.  &  C. 
108;  7D.  &  R.  548,  S.  C. 

'*)  ^nte,66,  81. 

7)  Ante,  68,  69. 

[m)  Parkinson  r.  Collier,  Park  Ins. 
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until  she  is  moored  twenty-four  hours,  and  on  the  goods  until 
safely  landed,*"   the  Court  of  King's  Bench  held  that  evidence 
of  an  usage  that  the  risk  on  the  g(K)ds,  as  well  as  the  ship, 
expired    in    twenly-four    hours,    was    inadniissible   (n).       And 
where  the  vendor  of  a  quantity  of  bacon  warranted  it  to  be  of 
a  particular  quality,  it  was  held  that  the  vendee  could  not  give 
evidence  of  a  custom  in  the  trade  that  the  buyer  was  bound  to 
reject  the  contract,  if  he  was  dissatisfied  with  it  at  the  time  of 
examining  the  commodity :  and  Heathy  J.,  who  tried  the  cause, 
said  that  it  would  breed  endless  confusion  in  the  contracts   of 
mankind,  if  custom  could  avail  in  such  a  case  {n).   And  if  a  written 
agreement  be  for  the  hire  of  a  vessel,  to  he  made  ready  to  take  on 
board  ^' forthwith;^  evidence  is  inadmissible  to  shew  that  the 
parties  agreed  that  the  vessel  should  be  ready  in  two  days  (/?). 

Upon  the  same  principle  although  the  custom  of  the  countr^^ 
in  r^ard  to  the  claims  of  the  outgoing  tenant  of  a  farm  shall 
prevail  (9),  even  where  there  is  a  lease,  if  such  lease  contain 
no  stipulations  as  to  the  terms  of  quitting,  which  can  exclude  the 
custom  (r) ;  yet  where  the  lease  or  agreement  contains  any  express 
teruiB  on  the  subject,  evidence  of  the  custom  shall  be  excluded. 
Expressum  facit  cessare  tcuntum  (a).  As  if  a  lease  contain  an 
express  provision  as  to  the  away-going  crops,  the  custom  of  the 
country  cannot  be  considered  (t).  In  Webb  v.  Plummer  (</)9  it  ap- 
peared that  by  the  custom  of  the  a>untry,  the  out-going  tenant 
was  entitled  to  an  allowance  for  foldage,  from  the  in-coming  tenant. 
The  lease  however  specified  certain  payments  to  be  made  by  the 
in-coming  to  the  out-going  tenant  at  the  time  of  quitting  the 
premises,  among  which  there  was  not  included  any  payment  for 
foldage.     It  was  held  that  the  terms  of  the  lease  excluded  the 


416,  cited  in  Phil.  Ev.  6tli  ed.   539,  (o)Yeales  x.Pim,    Holt  N.  P.   C. 

and  3  Stark.  Ev.  1087,  note ;  Ander-  95  ;  S.  C,  in  6  Taunt.   546,  and  2 

ton  V.  Pitcher,  2  B.  &  P.    1(W  ;    Mot-  Marsh.  R.  141. 

ier  T.  Living,  4    Taunt.   102 ;    see  3  (p)  Simpson  v.  Henderson,  1  M.  Sc 

Stark.  Ef.  1032,  1036.     Scmhle,  that  Mai.  300. 

tbe  evidence  of  mercantile  men  as  to  {q)  See  S%ntlh  v.  Wdsnn,  cited  ante^ 

any  speciid  commercial   meaning,  of  76,  that  the  teiin,  one  thousand  nib- 

llie   words  "  about"  and  *'  roott ,  pV  bits,  in   a  lease,  m^   be  shewn   to 

less,*'  as  applied  to   the  qnanfttty  pf  mean  one  tlioUs^nd  iwd  hundred.    ■  '. 

goods  agreed  in  writing  t6:lie*»1<i  and  (r)  Post,  89;   tiotiling  v.   PijfitT^ 

shipped  for  a  veRsel,  cadi^it  b^  te*.  7  Bing,  465;  5  M.  8c  P'.  427,  3-  C'  ; 

ceiled ;  see  W.,   Croff  y.  ^^/m,  1-B:  ,     (f)  Ante,  21,,                  ^        if^ 

«c  Ad.  106 ;  ante,  6&\  ^ee  pb*U  B4.  .  (0  Borasfon  v.  Green,  l^  East,  7Ji 

(n)  Parkifwm  v.  Cottier.  («)  2  B.  Sc  Abl.  746.    See  post,  8§: 
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Gustom,  and  that  the  out-going  tenant  was  not  entitled  to  any 
allowance  in  respect  of  foldage. 

The  same  rule  applies  in  the  case  of  bills  of  exchange  and 
promissory  notes  :  they  cannot  be  contradicted  or  varied  by  parol 
evidence  (x).  Thus,  if  the  instrument  purport  to  be  an  absolute* 
engagement  to  pay  at  a  specified  period,  or  upon  demand,  oral 
testimony  of  a  promise  that  the  payment  should  be  prolonged,  or 
depend  upon  a  contingency,  or  be  made  out  of  a  particular  fund, 
cannot  be  received  (y).  And  it  would  seem  that  such  evidence 
cannot  be  admitted  to  shew  that  one  of  the  makers  of  a  note^ 
absolute  on  the  face  of  it,  was  only  a  surety  (z).  And  if  a  bond 
be  conditioned  for  the  payment  of  money  absolutely,  the  defen- 
dant cannot  plead  an  agreement  that  it  should  operate  merely  as 
an  indemnity  (a). 

When  a  demise  is  by  parol,  or,  it  seems,  in  writing  but  not 
under  seal  (^),  and  in  general  terms  to  hold  from  feast  to  feast, 
as  from  Michaelmas  to  Michaelmas,  it  will,  prima  facie^  be  a 
holding  from  such  feast  according  to  the  new  style;  unless  by 
the  custom  of  the  country  where  the  lands  lie,  (which  custom  may 
be  proved  by  parol  testimony,)  such  tenancies  commence  according 
to  the  old  style  (c).  And  in  cases  of  parol  taking  at  Martinmas, 
&c.,  generally,  parol  evidence  is  receivable,  without  reference  ta 
custom,  to  shew  whether  the  day  of  taking  was  intended  to  be 
calculated  according  to  the  new  or  old  style  (d). 

If  however  the  demise  be  by  deed  to  hold  from  any  particular 
feast  as  "  from  the  feast  of  St.  MichaePs,  &c.,^  the  holding  must 
be  taken  to  be  according  to  the  new  style,  notwithstanding  the 
custom ;  and  this  rule  prevails  although  the  tenancy  be  created 


(«)  See  CLitty  on  B.  7tli  ed.  47, 
8th  ed.  162. 

(y)  Hoare  v.  Graham,  3  Cainp. 
57 ;  Free  v.  Hawkins,  8  Taunt.  92. 

(z)  Woodhridge  v.  Spooner,  3  B  & 
Aid.  223;  1  Chilty  R.  661,  S.  C.  ; 
JRawion  v.  Walker,  1  Stark.  R.  361 ; 
Moseleij  V.  Hanford,  10  B.  &  C.  729 ; 
Price  V.  Edmunds,  10  B.  &  C.  578 ; 
see  Perfect  v.  Musgravr,  6  Price,  111. 
But  in  IlaU  v.  Wilcox,  1  Moo.  &  M. 
68,  Lord  Tenterden  is  reported  to  have 
held,  that  one  of  the  makers  of  a 
joint  note,  may  shew  that  he  was  a 
mere  surety  for  the  other  maker,  and 
so  known  to  the  plaintiff,  (the  payee,) 


and  that  the  latter  had  taken  a  com- 
position from  the  principal  debtor. 

(a)  Mease  v.  Mease,  Cowp.  47  ;  see 
2  New.  R.  597. 

(b)  Doe  V.  Ilopkinson,  3D.  &  R. 
607. 

(c)  Furley  d.  Mayor  of  Canter^ 
hury  V.  Wood,  1  Esn.  198,  cited  in 
Run.  Eject.  112;  Adams  Ej.2nd  ed. 
129, 3ra  ed.  145 ;  3  D.  &  R. 508,9;  and 
11  Kast,  313. 

(</)  Id,,  Smith  V  Walton,  8  Ring. 
238,  per  Tindal,  C.  J.  Where  a  party 
relying  on  a  taking  from  the  old  style 
has  to  aver  it  in  pleading,  he  must 
distinctly  state  the  fact;  and  it  is  not 
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bjr  a  holding  over   after  the   expiration  of  the   lease,  and  the 
original  entry  was  according  to  the  old  style  (^). 

Parol  evidence,  offered  for  the  purpose  of  connecting  two 
written  instruments,  not  having  a  direct  or  necessary  reference  to 
each  other,  in  order  to  establish  a  sufficient  contract  within  the 
statute  of  frauds,  has  been  refused ;  as  in  the  case  of  the  Boydell 
Shakspeare  {f).  So  an  agreement  referring  to  such  parts  of  another 
instrument  as  had  been  read  by  one  party  to  another,  is  not 
sufficient  within  the  statute,  because  it  is  imperfect  without  parol 
evidence (,"•).  Hut,  if  such  reference  exist,  several  writings  upon 
the  same  subject,  and  intended  to  form  one  agreement,  shall  be 
construed  and  treated  as  such  (A). 

With  respect  to  the  admissibility  of  parol  evidence  to  explain 
a  written  agreement,  Mr.  Starkie^  in  his  excellent  work  on  the 
Law  of  Evidence  (i),  makes  the  following  observations : — 

^*  An  ambiguity,  apparent  on  reading  an  instrument,  is  termed 
ambffffiftas  patens ;  that  which  arises  merely  upon  its  application* 
ambtfftiitas  latens.  The  general  rule  of  law  is,  that  the  latter 
species  of  ambiguity  may  be  removed  by  means  of  parol  evidence. 
On  the  other  hand,  it  is  a  settled  rule  that  such  evidence  is  inad- 
missible to  explain  an  ambiguity  apparent  on  the  face  of  the 
instrument. 

**If  an  instrument,  which  is  in  itself  wholly  devoid  of  meaning, 
according  to  the  usual  and  ordinary  rules  of  legal  construction, 
or  which  is  indefinite  and  ambiguous,  and  equally  capable  of 
several  different  constructions  and  applications,  might  have  one 
particular  definite  meaning  annexed  to  it  by  means  of  extrinsic 
oral  evidence,  it  is  plain  that  the  oral  evidence,  and  not  the 
writing,  would  produce  the  definite  effect.  On  the  contrary, 
where  the  terms  of  the  written  instrument  are  clear,  and  oral 
evidence  is  used  to  point  the  application  to  this  or  that  subject 
matter^  the  oral  evidence  does  not  usurp  the  authority  of  the 


enough  to  state  *'  at  Martinmas,  to 
wit.  Not.  23;**  for  this  will  import 
new  Martinnias,  id, 

(e)  Doe  d.  Spicer  v.  Lea,  1 1  East, 
312  ;  Smith  w.  Walton,  S  Bing^.  235, 
238 ;  see  Doe  v.  Jlopkinjton,  3  D.  & 
R.  508,  509;  and  11  East,  313,  per 
Cur. 

(f)  Boydell  v.  Drummond,  1 1  East, 
142;  Jack  ton  v.  Loive,  I  Bing.  9; 
7  Moore,   219,  S.  C;  SUod  v.  Lid- 


dard,  1  Bing.  196 ;  8  Moore,  2,  S.  C; ; 
see  Stark.  Ev,  603,  612. 

(g)  Brodie  v.  6t,  Paul,  1  Ves.  jun. 
326  ;  see  ante,  59. 

(A)  Id.,  Saiulilands  v.  J\lar»h,  2  B. 
&  Aid.  680,  per  Bayley,  J. ;  Hare  v. 
Richards,  5  M.  Ac  P.  35  ;  post.  Index, 
Guarantee. 

(i)  3  vol.  1000,  Ist  ed. ;  1  Phillipps 
Ev.  6th  ed.  513. 
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written  instrument :  it  is  the  instrument  which  operates ;  the  oral 
evidence  does  no  more  than  assist  its  operation,  by  pointing  out 
and  connecting  it  with  the  proper  subject  matter;  it  acts  in  aid 
and  assistance  of  the  written  instrument,  and  performs  that  duty 
which,  on  every  application  of  a  written  instrument,  must  be 
accomplished  by  means  of  extrinsic  evidence,  that  is,  it  points 
out  the  precise  object  to  which  the  instrument  is  applicable." 

According  to  these  principles^  parol  evidence  is  never  admis- 
sible to  explain  an  ambiguity  which  is  not  raised  by  extrinsic 
facts (k).  Thus  upon  a  devise  "to  one  of  the  sons  of  J,  A'.,'' 
who  has  several,  evidence  is  not  admissible  to  shew  that  one  in 
particular  was  meant  (/) ;  and  the  devise  is  void  for  uncertainty. 
And  it  has  been  said  that  at  common  law,  and  independently  of 
the  statute  of  frauds,  parol  evidence  would  not  be  admissible  to 
shew  the  consideration  upon  which  a  written  contract  not  under 
seal,  was  made  ;  no  consideration  being  stated  therein  (m). 

The  rule,  that  parol  testimony  may  be  adduced  for  the  purpose 
of  raising  (n),  and  explaining,  sl  latent  ambiguity,  may  be  illus- 
trated  by  referring  to  the  familiar  instances  of  a  devise  or  grant  of 
*'  the  manor  of  A/''  the  party  having  two  manors  of  that  name  (o) : 
or  of  a  bequest  "  to  my  cousin,  T.  *y.,"  I  having  two  cousins 
of  that  name  (p).  And,  as  observed  by  Bullcr^  J.,  whether  parcel 
or  not  of  the  thing  demised,  is  always  matter  of  evidence  {q). 

Parol  evidence  may  be  admitted  to  shew  that  a  party,  apparently 
a  principal  in  an  agreement,  was  in  fact  only  an  agent  (r) ;  or  that 
a  written  guarantee  addressed  to  one  person,  was  meant  to  create  a 
responsibility  to  a  firm  in  which  he  was  a  partner  (s).     A  general 


{k)  Doe  wWesilake,  4  B.  &  Aid.  57. 

(0  Clictfney's  Case,  5  Co.  R.  m ; 
Strode  v.  Hussely  Vera.  624 ;  Harris  v. 
Bisfiop  of  LincoUi,  2  P.  W.  i36,  7. 

(w)  Per  Best,  C.  J.,  iu  Morley  \, 
Boothbyy  3  Bing.  112.  It  seems,  how- 
ever, that  iu  the  case  of  a  deed,  where 
no  consideration  is  expressed,  parol 
evidence  of  a  good  consideration  is  re- 
ceivuhle.  Peacock  v.  j\lonkf  i  Ves.  128. 
But  that  if  one  specific  consideration 
only  he  mentioned  therein,  not  stating 
"  and  for  other  considerations,**  no 
proof  of  another  consideration,  in  ad- 
dition to  that  expressed,  can  he  given. 
Id.,  8ayer,  209  ;  2  T.  R.  366 ;  3  Stark. 
Kv.  1045,  1004. 


(n)  Thomas  v.  Thomas,  6T.  R.  671 ; 
1  Bro.  P.  C.  85,  342,  350. 

Q))  Bac.  Elem.  Rule  23  ;  Plowd. 
856. 

(/>)  Jones  v.  Newman,  1  Bla.  R,  60. 

(q)  Doe  V.  Hurl,  I  T.  R.  701  ;  3 
Stark.  £v.  1026,  fkc.  SeeKearslake 
v.  White,  2  Stark  R.  508  ;  Beaumont 
V.  Field,  1  B.  .Sc  Aid. 247  ;  Paddock  yr, 
Fradley,  I  C.  &  J.  90. 

(r)  Bateman  v.  Phillips,  15  East, 
272 ;  Wilson  v.  Hart,  7  Taunt.  295  ; 
I  Moore,  45,  S.  C. 

(s)  Garrett  v.  Handlcy,  4  B.  &  C. 
664  ;  7  D.  &  R.  144,  S.  C. ;  3  B.  ^Sc 
C.469. 
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receipt  on  a  bill  of  exchange  may  also  be  explained  by  parol 
testimony  {t). 

In  the  case  of  a  latent  ambiguity  and  uncertainty,  the  actions  of 
the  parties  previous  to,  and  contemporaneous  with,  (but  not  sub- 
sequent to,)  the  agreement,  are  admissible  to  explain  it,  by 
directing  its  application :  as,  if  a  bargain  be  made  for  wheat, 
without  stating  the  quality,  parol  evidence  of  former  dealings  for 
a  particular  quality  would  perhaps  be  received  («).  Where  the 
agreement  is  clear,  and  there  is  no  latent  ambiguity,  even  prior 
letters  of  the  parties  cannot  be  received  in  evidence  to  restrain  or 
alter  the  sense  of  the  contract  (x). 

And  it  is  suggested  by  Mr.  PhiUipps  {y\  that  parol  evidence 
would  probably  be  admissible  to  supply  a  blank  in  an  agreement 
not  falling  within  the  Statute  of  Frauds  {z) :  as  if  a  written  bar- 
gain were  made  for  goods  under  10/.,  leaving  a  blank  for  the 
quantity  to  be  delivered. 

And  parol  testimony  shall  not  be  received,  even  to  add  to  a 
written  agreement,  a  term  or  stipulation  orally  agreed  by  them 
before,  or  at  the  time  the  bargain  was  reduced  into  writing,  to  be 
parcel  of  the  written  instrument,  but  not  introduced  therein;  for 
this  would  be  in  effect  to  alter  such  agreement  (a)  Thus,  if  a 
written  demise  be  silent  as  to  ground-rent  (6),  or  land-tax  (c), 
parol  evidence  is  not  admissible  to  shew  that  the  tenant  agreed  to 
pay  it.  So,  if  an  annuity  deed  do  not  contain  a  clause  of  redemp- 
tion, it  cannot  be  orally  proved  that  it  was  only  omitted,  lest  it 
should  render  the  transaction  usurious,  or  that  it  was  agreed  that 
it  should  be  redeemed  on  terms  (d). 


(/)  Grave$  y.Key,3  B.  &  Ad.313. 
(u)  1  Powell  on  Cent.  384  ;  372,3 ; 

2  id.  41;  3  Cbitty  Com.  L.  113,  143. 
A  deed  is  to  be  construed  from  tlie 
moment  of  execution,  not  from  sub- 
sequent events.  Balfour  v.  Welland, 
16  Vcs.  156.  Contemporanea  erpositio 
ett  optime<,  2  Inst.  1 1.  AUorwif  Gene- 
ral V.  Parker^  per  Lord   l]ard\>icke, 

3  Atk.  577.  If  an  instrument  be  am- 
biguous, ^bctber  a  present  demise  or 
future  letting  was  meant,  tbe  acts  of 
the  parties  as  to  taking  possession,  &c. 
may  be  looked  at,  to  discover  their 
intention.  Doe  d,,  Pearson  r.RieSj  8 
Bing.  178,  181. 

(x)  Hughes  V.  Statham,  6  1).  &  R. 


219;  4  B.  &  C.  187,  S.  C. 

'y)  6th  ed.  521 ;  post  88. 

[z)  2  Stark.  Ed.  602  ;  3  id.  998. 

[a)  3  Stark.  Ev.  1006 ;  ante,  85 ; 
4  Bro.  C.  C.  515  ;  Meres  y.Ansell,  3 
Wils.  275;  Potvell  v.  Edmonds,  12 
East,  6  ;  per  Best,  C.  J.,  Morley  r. 
Boothhy,  3  Bing.  112  ;  Lewis  v.  Jones, 
4  B.  <Sc  C.  506  ;  6  D.  &  R.  567,  S.  C. 

(h)  Preston  v.  Merceau,  2  Bla.  R. 
1249. 

(c)  Rich  \.  Jackson,  4  Bro.  Ch.  C. 
515  ;  6  Ves.  334,  note,  S.  C. 

id)  Lord  Imham  v.  Child,  1  Bro. 
C.  C.  92;  Portmore  v.  Morris,  2 
id.  219 ;  Haynes  v.  Hare,  I  H.  Bla. 
659. 


^  OF  PAROL  EVIDENCE  TO  CONTRADICT,  &C., 

^^  Where  the  whole  matter  passes  in  parol,  all  that  passes  may 
sometimes  be  taken  together,  as  forming  parcel  of  the  contract, 
though  not  always ;  because  matter  talked  of  at  the  commence- 
ment of  a  bargain  may  be  excluded  by  the  language  used  at  ]t» 
termination.  But  if  the  contract  be  in  the  end  reduced  into 
writing,  nothing  which  is  not  found  in  the  writing  can  be  consi* 
dered  as  a  part  of  the  contract.  A  matter  antecedent  to  and 
defiors  the  writing,  may,  in  some  cases,  be  received  in  evidence, 
as  shewing  the  inducement  to  the  contract ;  such  as  a  representa- 
tion of  some  particular  quality,  or  incident,  to  the  thing  sotd. 
But  the  buyer  is  not  at  liberty  to  shew  such  a  representation, 
unless  he  can  shew  that  the  seller,  by  some  Jraud,  prevented  hin> 
from  discovering  a  fault  which  he,  the  seller,  knew  to  exist  {e).^ 

But  there  are  instances  in  which  additional  matter  may  be 
substantiated  in  parol  testimony,  and  shall  not  be  excluded  by  the 
existence  by  a  written  agreement  (f) :  as  if  the  additional  terms 
constitute,  in  fact,  a  new  subsequent  agreement,  incorporating^  the 
fonner  written  terms,  or  continuinff  the  former  contract ;  or  amount 
to  a  substantive  collateral  agreement  (g).  It  may  frequently 
happen  that  a  written  memorandum  was  not  intended  to  contain, 
and  does  not  purport  in  itself  to  comprise,  all  the  terms  of  a  con- 
tract ;  where,  by  statute,  writing  is  required  to  create  a  valid 
contract,  it  would  seem  that  parol  evidence  cannot  be  received, 
that  there  were  additional  terms;  but  where  writing  is  not  required, 
it  appears  that  oral  proof  of  a  distinct  parol  contract,  relative  to 
terms  not  noticed  in  the  written  memorandum,  and  showing  that 
the  meiDorandum  was  confined  to  one  part  only  of  the  trans- 
action, may  be  received  (/*).  Thus  where  there  was  a  written 
contract  "  for  the  hire  of  a  horse  for  six  weeks  at  two  guineas,'' 
Lord  E/lenborouffh  permitted  parol  testimony  to  be  given,  that 
at  the  time  of  the  hiring  it  was  expressly  stipulated  that  as  the 
horse  was  used  to  shy,  the  hirer,  if  he  took  him,  should  be  liable 
to  all  accidents  (i).  And  collateral  terms  may  be  higvafted  by 
parol  upon  an  agreement  in  writing,  which  is  entirely  silent  upon 

(if)  Per  AbboU,  C.  J.,  Kain  r.  Old,  (/)  See  3  Stark.  Kv.  1007,  1039. 

2  B.  &  C.  634  ;  4  D.  &  R.  60,  S.  C.  ;  \y)   Id.,   Granville  v.  Duchett  of 

Ftinnv.  7uMm,1M.  &  M.367;  LeteU  Beaufort,  1  K  W.  114  ;  2  Vein.  648. 

w,  Jonet,  4  fi.  &  C.  506 ;  6  D.  &  R.  See  TVMte  v.  Parkin,  12  Kast,  578. 
567,  S.   C.     Verbal   declarations  of  (h)  /</.  3  Stark.  Er.  1049. 

auctioneers  at  sales  not  admissible  in  (t)  Jfffcry  v.   Walton,  1  Stark.  R. 

contradiction    to  written    conditions.  267. 

1  H  n.  289;    1  Ves.  516  ;    1  V.  ^  B.  (A)  Webb  v.  Plmmncr,  2  B.  5c  Aid. 

524,  378;  3  Mer.  53 ;  12  Kast,  6.  746. 
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the  suhject  of  such  terms  (A),  if  the  new  matter  be  supported  by 
some  known  custom,  or  general  understanding  (/). 

This  is  a  tacit  annexation  of  terms,  which  are  not  inconsistent 
witli,  but  rather  support,  the  general  transaction  between  the 
parties ;  and  which  terms,  it  is  to  be  presumed,  they  necessarily 
had  in  their  contemplation  when  the  agreement  was  formed. 

As  an  illustration  of  this  rule,  may  l)e  noticed  the  cases  of  a 
custom  nf  the  country  in  relating  to  tenancy  of  farms,  that  the 
tenant  shall  have  the  away-going  crop  (///);  or  shall,  in  the  last 
year,  till  and  cultivate  the  land,  being  paid  a  compensation  [li) ; 
and  the  instance  of  a  custom  that  a  heriot  shall  be  paid  on  the 
death  of  a  tenant  for  life  (o) — customs  which  shall  impliedly  pre- 
vail; there  being  nothing  on  the  subject  in  the  lease,  or  other 
written  instrument,  between  the  parties,  to  controul  their  opera- 
tioo  (p).  And  it  has  recently  been  decided,  that  if  a  lease  contain 
no  stipulations  as  to  the  mode  of  quittintfy  the  off-going  tenant  is 
entitled  to  his  away-going  crop,  according  to  the  custom  of  the 
country,  even  though  the  terms  of  /tolding  may  be  inconsistent 
with  such  a  custom  (q). 

So,  if  a  written  instrument  proffered  as  evidence  of  a  collateral 
fact  has,  in  the  particular  instance,  no  exclusive  operation,  parol 
evidence  may  give  a  particular  operation  (r). 

It  has  been  held  that  parol  evidence  is  admissible  to  shew  that 
a  legacy  was  not  intended  in  satisfaction  of  a  debt  (*).  Such 
evidence  only  rebuts  a  legal  presumption  raised  by  extrinsic 
evidence  {t). 

And  the  law  leans  against  the  destruction  of  an  instrument  by 
reason  of  uncertainty;  and  presumptively  attaches  to  it  those 
consequences  and  incidents  which,  in  connnon  sense,  are  appur- 
tenant to  its  terms ;  »nd  which  the  parties  must  have  understood , 
and  intended  should  be  attached  thereto  (u). 


(/)  Holding  V.  Plggoti,  3  Stark.  Lv. 
1007,  1039. 

(m)  WiyyUstcorlh  v.  Dalliion,  1  B. 
&  B.  224. 

(n)  Dalh^  v.  Hirsts  3  Moor,  536 ; 
Senior  y.  Armytage^  Holt  N.  P.R.  197. 

(o)  White  V.  Sayer,  Palm.  211. 

(p)  Ante,  83. 

(y)  Holding  v.  Pigott,  b  M.  h  P. 
427  ;  7  Bing.  466 ;  ante  83.  Sec  yott^ 
ludex^Away- Going  Crops, 


(r)  3  Stark.  Ev.  1007, 1008, 1040. 

(x)  Cuthhert  v.  Peacock,  2  Vem.  593. 
But  see  3  P.  Wms.  353,  Fowler  v. 
Fowler, 

(0  3  Stark.  Ev.  1040 ;  cites  1  Wils. 
313;  DoukI.  40;  lStra.668. 

{u)  "  Agre<*uieuts  bind  not  only  as 
to  what  is  expressed  therein,  but  fur- 
ther, as  rep^^rds  all  the  conse<|uences 
^hich  equity  u>age  or  law  attribute, 
to  an  obligation  by  its  nature.'*    Code 
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Thus  if,  on  a  written  contract  for  the  sale  of  goods,  no  time  be 
provided  for  the  delivery,  the  law  adds  the  term  (a),  that  they  be 
delivered  within  a  reasonable  time ;  and  implies  a  promise  to  pay, 
although  no  such  engagement  be  expressly  mentioned. 

Where  the  defendant  agreed  by  a  written  contract,  not  under 
sedl^  to  purchase  of  the  plaintiffs  three  hundred  hogs  of  bacon,  to 
be  delivered  at  the  fixed  times,  and  in  specified  quantities ;  and 
after  a  part  of  the  bacon  had  been  delivered,  requested  the 
plaintiffs,  as  the  sale  was  dull,  not  to  press  the  delivery  of  the 
residue,  to  which  the  plaintiffs  assented ;  it  was  held,  that  this  was 
to  be  understood  only  as  a  parol  di^pensaiion  of  the  performance 
of  the  original  contract,  in  respect  to  the  times  of  the  delivery ; 
and  therefore,  was  not  affected  by  the  statute  of  frauds :  and  the 
defendant  was  held  liable  for  not  accepting  the  residue  within  a 
reasonable  time  afterwards.  Lord  EUenborough  said,  *^  If  this 
agreement  had  been  varied  by  parol,  I  should  have  thought  that 
there  would  have  been  strong  ground  for  excluding  the  parol 
evidence.  But  here,  what  has  been  done,  is  only  in  performance 
of  the  original  contract.  It  is  a  substituted  performance;  the 
original  contract  remains  (y).*' 

In  the  case  of  speciaUy^  it  is  clear  that  a  subsequent  parol,  or 
even  written  agreement,  not  under  seal,  dispensing  with  or  varying 
the  time  or  mode  of  performance  of  an  act  covenanted  to  be  done, 
cannot  be  pleaded  in  bar  to  an  action  on  the  deed,  for  non-per- 
formance of  the  act  in  the  manner  prescribed  (z). 

It  is  clear  that  parol  evidence  is  always  admissible  to  defeat  a 
deed  or  written  contract,  on  the  ground  of  illegal  consideration, 
duress^  or  fraud;  although  such  oral  testimony  directly  contradict 
the  statements  in  the  instrument  (a).  This  rule  does  not  con- 
travene the  principles  we  have  just  considered ;  as  the  effect  or 


Napoleon,  or  French  Civil  Code,  bk. 
3,  tit.  3,  sec.  1,  art.  1135,  and  sec.  5, 
art.  1160.     See  also,  ante,  81. 

(x)  See  Greaves  v.  Ashlin^  3  Camp. 
426.   See  ante^  16. 

(y)  Cuff  V.  Penn,  1  M.  &  Selw.  21. 
See  also  Warren  v.  Stagg,  cited  3  T.  R. 
591 ;  Thrush  v.  Rookey  1  Esp.  R.  53  ; 
3  Stark.  Er.  1050.  note;  1  PhillippsEv. 
ch.  10,  s.  2.  As  to  dispensing  in  ioto 
with  a  written  agreement,  by  a  new 
parol  agreement,  to  rescind,  Sec,  or 
accord  and  satisfaction,  see  post.  In- 
dex, Accord  and  Satisfaction. 


(z)  See  Littier  v.  Holland,  3  T.  R. 
590 ;  Pet/toe's  Case,  9  Co.  R.  77,  b. 
See  Kaye  v.  Waghomy  1  Taunt  428. 
This  has  no  reference  to  cases,  in  which 
under  a  new  agreement,  though  not 
under  seal,  there  has  been  actusS  satis- 
faction to  the  covenantee,  &c. ;  see 
Index,  Accord  and  Satisfaction. 

(a)  See  the  cases  3  Stark.  Ev.  1015, 
&c.;  2id.  128 ;  Phillipps's  Ev.6thed. 
583 ;  Collins  v.  Blantem,  2WiIs.  347 ; 
Williams  v.  Jones,  5  B.  &  C.  1 10 ;  per 
Holroyd,  J.,  Rex  r,  Inhahitanls  of 
Northwingfield,  I  B.  ^  Ad.  912. 
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result  of  such  evidence  is,  that  the  instrument  fiever  had  any 
operation :  and,  on  the  grounds  of  policy  and  necessity,  this  rule 
may  be  supj)orted. 

An  action  on  the  case  is  maintainable  for  fraudulent  misrepre- 
sentations as  to  the  value  of  a  public-house  business,  &c.,  although 
such  representations  were  not  embodied  in  a  subsequent  written 
agreement  and  conveyance  of  the  premises,  and  could  only  be 
shewn  by  parol  evidence  (6). 


Section  III. 
(y  Stamping  Agreements. 

We  find,  in  the  last  general  stamp  act,  65  Geo.  III.,  c.  184, 
Schedule,  Part  I.,  the  following  provisions  in  regard  to  the  stamp 
duties  on  agreements. 

**  Agreement i  or  any  memorandum  or  minute  of  an  agreement 
in  England  (c)  underhand  only,  or  made  in  Scotland  without  any 
clause  of  registration,  (and  not  otherwise  charged  in  this  schedule, 
nor  expressly  exempted  from  all  stamp  duty),  where  the  matter 
thereof  A\e\\  be  of  the  value  of9^L  or  upwards,  whether  the  same 
shall  be  only  evidence  of  a  contract^  or  obligatory  upon  the  parties 
firora  its  being  a  written  instrument ;  together  with  every  schedule, 
receipt,  or  other  matter,  put  or  indorsed  thereon,  or  annexed 
thereto  (d), 

**  Where  the  same  shall  not  contain  more  than  one 
thousand  and  eighty  words,  (being  the  amount  of 
fifteen  common  law  folios  or  sheets  of  seventv-two 
words  each).  .  .  .  .  .  JPl     0     0 

**  And  where  the  same  shall  contain  more  than  one 
thousand  and  eighty  words ;  .  .  .       1    15     0 


(6)  Dobell  V.  Stevetis,  3  B.  &  C. 
623 ;  5  D.  &  R.  41)0,  S.  C. ;  Meyer  v. 
Everthy  4  Camp.  22.  Aliter  in  the 
case  of  misrepresentation  without  fraud 
not  embodied  in  the  written  agree- 
ment, Ftinn  r.  Tohiny  1  M.  &  M.  367. 

(c)  As  to  foreij^n  contracts^  an^e,  I, 
and  Chittyon  Stamp  Act,  10. 

(d)  See   Wiekens  v.  Evans,  4  C.  & 


P.  369.  This  does  not  apply  to  a  clause 
in  a  former  agreement  referred  to  only 
in  the  2nd  contract,  Atiwood  v.  Smafl, 
3  C.  &  P.  208 ;  7  B.  &  C.  390,  S.  C. 
And  an  indorsement  of  the  parties* 
names,  and  dates,  is  not  to  be  counted 
in  calculating  the  number  of  words. 
Winder  v.  Feorm,  4  B.  ^  C.  6($3 ;  7 
D.  Sc  R.  185,  S.  C. ;  3  East,  326. 
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"  And  for  every  entire  quantity  of  one  thousand 
and  eighty  words,  contained  therein,  over  and  above 
the  first  one  thousand  and  eighty  words,  a  further 
progressive  duty  of    .  .  .  .  .15     0 

"  Provided  always,  that  where  divers  letters  shall  be  offered  in 
evidence  to  prove  an  agreement  between  the  parties  who  shall  have 
written  such  letters  (^),  it  shall  be  sufficient  if  any  one  (/)  of  such 
letters  shall  be  stamped  with  a  duty  of  1/.  155.  (g) ;  although  the 
same  shall,  in  the  whole,  contain  twice  the  number  of  one  thousand 
and  eighty  words,  or  upwards.*' 

1.  What  agreements  require  a  stamp. — In  considering 
what  agreements  require  a  stamp,  we  should  advert  to  the  dis- 
tinction,  before  pointed  out  (^),  between  simple  contracts  and 
specialties:  contracts  under  seal  are  not  to  be  stamped  as  agree- 
ments, under  the  provisions  in  the  stamp  act  which  have  just  been 
set  out.  They  are  to  be  stamped  as  deeds,  in  reference  to  the 
provisions  under  that  head  or  title  in  the  act  (t). 

The  legislature  does  not  require  that  any  agreement  shall  be 
reduced  into  writing,  in  order  that  it  may  be  stamped.  It  only 
provides,  that  when  in  writing,  though  not  necessarily  so,  a  stamp 
shall  be  affixed,  or  the  instrument  shall  not  be  receivable  in  evi- 
dence. But  the  late  statute,  9  G.  4,  c.  14,  although  it  renders  it 
imperative  that  certain  promises,  &c.,  should  be  put  in  writing, 
exempts  the  writing  thus  required  from  the  operation  of  the  stamp 
act  (k). 

If  the  subject  matter  of  the  agreement  be  of  less  valtie  than  201,^ 
no  stamp  is  required.  It  follows  that  agreements,  which  have  no 
reference  to  money  transactions,  and  arcincapableof  being  valued 
by  a  pecuniary  standard  or  estimate,  are  not  within  the  stamp  act. 
Therefore,  no  duty  is  payable  on  a  written  contract  to  marry  (/). 


{e)  See  Stead  v.  Liddard,  8  Moore 
2;  1  Biii^.  196,  S.  C. 

(/)  If  the  first  be  stamped  it  suffi- 
ces, and  siibsequeut  letters  relating  to 
the  same  matter,  and  forming  one 
agreement,  will  be  admissible  in  evi- 
dence without  a  stamp.  Hemming  v. 
Perrif,  2  M.  &  P.  375. 

(g)  Q,uery  whether  a  I/,  stamp  is  not 
enough,  if  all  the  letters  together  do 
not  contain  1080  woitls?  Parkins  v. 
Moravia,  1  C.  &  P.  376. 


(A)  Ante,  2,  5. 

(t)  Clayton  v.  Burthenshaw,  5  B.  ^ 
C.  41,45;  7  D.  &  R.  800,  S.  C. ;  see 
Robinson  v.  Dri/brough,  6  T.  R.  317. 

(k)  Sect.  8,  see /)os^  As  to  appraise- 
ments by  brokers  they  are  required  to 
be  in  writing,  &c.,  but  the  broker  may, 
it  seems,  be  called  as  a  witness  to  prove 
the  value  without  his  appraisement, 
Staftrd  V.  Clarke,  I  C  .^c  P.  26. 

(/)  Orfordw  Cole,"!  Stark.  R.35i  ; 
cor.  Bavlcv,  J. 
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An  agreement  to  confess  a  judgment  for  more  than  20/.,  to 

secure  a  less  amount,  need  not  stamped  (m).    Where  the  contract 

has  for  its  object  as  between  the  parties  thereto,  a  subject  which  as 

between  them  is  under  the  value  of  SO/.,  no  stamp  is  necessary, 

although  the  instrument   may   collaterally    relate   to  things  of 

greater  pecuniary  amount.    Thus,  a  carrier  s  receipt  for  g(X)d8  of 

more  than  ^L  value,  expressing  that  the  carrier  agreed  to  deliver 

the  goods,    "fire  and    robbery   excepted,  carriage  paid,"'  is  an 

agreement  of  less  value  than  20L^  and  may  be  produced  unstamped 

in  an  action  against  the  carrier  for  the  loss  of  the  goods;  the  price 

of  the  carriage,  not  the  value  of  the  goods,  being  the  primary 

subject  matter  of  the  memorandum  (/i).  On  an  appeal  against  an 

order  of  removal,  the  appellants,  in  order  to  shew  that  the  pauper 

served  more  than  forty  days  as  an  apprentice  in  the  resf)ondent 

parish,  with  the  assent  of  his  master,  produced  a  written  paper 

purporting  to  c*ertify  that  the  father  of  the  pauper  agreed  to  give 

his  master  eight  shillings  for  the  term  of  his  apprenticeship.     It 

was  held,  that  there  being  nothing  to  shew  that  the  value  of  the 

subject  matter  of  the  agreement  was  20/.,  it  did  not  require  a 

stamp  (o).    It  lies  on  the  party  insisting  that  a  stamp  is  necessary, 

to  shew  that  the  subject  matter  of  the  agreement  was  of  the 

value  of  201.  (p). 

The  words  of  the  act  are  extremely  comprehensive  as  to  the 
description  or  nature  of  the  memorandum  required  to  be  stamped 
as  ao  agreement.  The  duty  is  imposed,  whether  the  memorandum 
be  only  evidence  of  a  contract,  or  be  obligatory  from  its  being 
a  written  instrument. 

Thus  the  MS.  of  an  advertisement  in  the  Gazette,  declaring 
"  that  A.  and  B.  had  agreed  to  dissolve  their  partnership,"  and 


(m)  Ames  v.  HiU,2B.  &.  t'.  150. 
(w)  Latham  v.  Rutlfy^  I   R.  «Sc  M. 

13.  The  report  stales  that  Abbott, C.  J. ♦ 
iuclinedto  doubt  uhelher  a  slainp  was 
nut  necessary,  but  ruled  otherwise  on 
the  authority  of  Chadwick  v.  StUs,  id. 
15.  The  latter  wa^i  tlie  case  of  a 
wharfinger^  receipt  for  goods  "  lo  be 
forwarded."  The  wharfinger  was  sued 
for  tlie  lots;  Elolroyd,  J.,  at  the  trial 
doubted  whether  a  stamp  was  not 
requisite,  the  goodf  being  of  greater 
ralue  than  20/.,  though  the  wharf- 
age was  le»,  but  received  the  docu- 


ment unstamped ;  and  the  court  held 
on  a  motion  for  a  new  trial  that  the 
paper  was  properly  received.  Sed  Qy, 
The  Carriers'  Act,  1  W.  4,  c.  68,  s,  3, 
provides  that  a  carrier's  receipt  or 
meu)orandum  for  g(»ods,  acknowledg- 
ing the  payment  of  the  increased  rate 
oi'  charge  or  insurance  payable  under 
the  act,  need  not  be  stamped.  The  act 
only  relates  to  land  earners. 

(o)  Rex  V.  The  Inhabitants  of  En- 
rffr6y,2B.&  A<1.205. 

(p)  lit  206  J  per  Parke,  J. 
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signed  by  them^  must  have  an  agreement  stamp  {q) :  and  a  stamp 
is  not  rendered  unnecessary  merely  because  the  memorandum  (in 
itself  perfect  and  sifpied)  does  not  comprise  or  profess  to  give  all 
the  terms  of  the  contract  (r) ;  as  in  the  case  of  a  written  paper 
signed  by  an  auctioneer^  and  delivered  to  the  bidder  to  whom 
lands  were  let  by  auction,  containing  the  description  of  the  lands, 
the  terms  and  rent,  but  not  the  lessor's  name  (s). 

But  the  instrument  must  purport  to  be  an  agreement;  it  need  not 
be  stamped,  if  it  be  merely  evidence  of  something  the  parties  in* 
tended  to  agree  to.  Therefore  a  draft  agreement  for  letting  premises 
on  lease,  indorsed  and  signed  by  the  parties  as  follows,  *'We 
approve  of  this  draft,''  does  not  require  a  stamp  (/).  And  it  is  a 
general  rule  that  a  mere  written  propasal  or  offer  not  amounting 
per  se  to  an  agreement  (w),  and  not  accepted  in  writing,  need  not 
be  scamped.  Thus,  an  estimate  in  writing  of  the  expense  of 
certain  work,  not  finally  acceded  to,  may  be  read  in  evidence  in 
reduction  of  plain tifTs  demand  without  a  stamp  (x).  And  where 
A,  in  writing  oflered  to  B,  to  let  to  him  land,  upon  certain  terms 
mentioned  in  a  former  written  agreement  between  himself  and 
another  person,  and  this  offer  was  subsequently  verbally  accepted 
by  B. ;  it  was  held  that  A,*s  written  offer  was  admissible  in  evidence 
without  a  stamp  (y).  Upon  the  letting  of  premises  to  a  tenant  a 
memorandum  of  agreement  was  drawn  up,  the  terms  of  which 
were  read  over  and  assented  to  by  him,  and  it  was  then  agreed 
that  he  should  on  a  future  day  bring  a  surety,  and  sign  the  agree- 
ment ;  neither  of  which  he  ever  did  :  it  was  held  that  the  memo- 
randum was  not  an  agreement,  but  a  mere  unaccepted  proposal, 
and  that  the  terms  of  the  letting  might  therefore  be  proved  by 
parol  evidence  (z).  And  this  doctrine  was  recognised  in  Hawkins 
V.  Warre  (a) ;  where  an  unstamped  and  unsigned  proposal  to  let, 
was  received  in  evidence.     In  an  action  by  a  medical  agent  or 


(q)  May  y.  Smith,  1  Esp.  R.  283. 
Aliler  in  {he  case  of  a  mere  notice  or 
recital  of  dissolution,  without  words  of 
agreement;  Jenkins  r.  Blizard^  1 
Stark.  R.  418. 

(r)  See  ante^  92, 59. 

(i)  Eanubotlotn  r.  Moriley^  2  M.  & 
Selw.  445;  Ramshottomy,Aunhndge^ 
idAZ\ ;  see  per  Abbott,!".  J.,  in  Hawk- 
ins V.  Warre,  3  B.  &  C.  697. 

(/)  Doe  d.  Lamhoume  v.  Pedgriph, 


4  Carr.  &  P.  3 12,  before  Lord  Tenter- 
den,  C.J. 

(«)  See  as  to  this,  ante^  9,  10,  &c. 
{x)  Penntford  v.  Hamilton,  1  Stark. 
R.  475. 

(y)  Drant  v.  Brovm,  3  B.  &  C.  665; 

5  D.  &  R.  582,  S.  C.     See  Turner  ?. 
Power,  7  id.  626. 

(z)  Doe  V.  Cartitrigtit,  3  B.  &  Aid. 
326. 

(a)  3  B.  tSc  C.  690. 
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broker,  it  appeared  that  he  had  signified,  by  means  of  a  printed 
prospectus,  the  terms  upon  which  he  rendered  his  services.  The 
defendant  afterwards  applied  to  him  for  his  services :  and  at  the 
trial,  the  prospectus,  unstamped,  was  offered  as  evidence  of  the 
plaintiff^s  terms.  Lord  Ellenborough  said,  **  this  was  a  parol  con- 
tract, adopting  the  term  of  a  written  proposition,  previously 
existing.  The  prospectus  is  not  evidence  of  the  agreement  itself, 
but  had  performed  its  office  before  the  parol  agreement  was  entered 
into  ;*''  and  the  prospectus  was  read  in  evidence  (5).  It  is  difficult 
to  reconcile  with  these  authorities  the  decision  in  WilUams  v. 
Stoughton  (r).  That  was  an  action  by  a  schoolmaster  against  a 
parent  for  educating  his  child,  and  removing  such  child  without 
giving  three  months*  notice.  It  appeared  that  a  printed  copy  of 
a  prospectus,  containing  the  terms  of  the  school,  had  beai  delivered 
by  the  plaintiff  to  the  defendant,  when  he  agreed  to  send  his  child. 
The  plaintiff  produced  a  printed  copy  of  the  prospectus,  stamped 
with  an  agreement  stamp.  It  was  objected  by  the  defendant,  that 
this  could  not  be  received  in  evidence,  since  it  was  not  the  identical 
protpectus  which  had  been  delivered  to  the  defendant.  The  latter 
prospectus  was  produced  according  to  a  notice  from  plaintiff.  It 
was  then  objected,  ^^  that  even  such  prospectus,  so  delivered  to 
defendant,  could  not  be  read,  since  it  was  unstamped;  and  the 
evidence  was  accordingly  rejected.*** 

In  Turner  v.  Power  (d),  where  a  parol  agreement  was  made 
between  A,  and  B,^  that  the  former  should  let,  and  the  latter 
take,  certain  premises,  upon  the  terms  and  conditions  contained  in 
a  lease  of  the  same  premises,  granted  by  A,  to  a  former  tenant ;  it 
was  held,  that  in  an  action  by  A.  against  B,  for  rent  and  non 
repair,  the  lease  could  not  be  read  in  evidence,  unless  duly 
stamped.  It  that  case,  the  written  document  was  not  a  mere 
proposal,  but  was  an  actual  lease ;  and  as  it  was  necessary  to  resort 
to  it  and  use  it  as  evidence,  the  Court  decided  they  could  not  allow 
it  to  be  read  without  a  stamp.  In  most  of  the  former  cases,  the 
documents  proposed  to  be  read  were  imperfect  in  themselves  as 
agreements ;  they  were^  and  purported  to  be,  proposals.  And  the 
prospectus  of  the  school  seems  to  fall  within  the  same  principle, 
although  the  parties,  by  their  parol  agreement,  referred  to  and 
adopted  its  terms. 


(6)  Edgar  V.  Blich,  I  Stark.  11.464.  (<f)  7  B.  &  C.  025 ;  M.  &  M.  131, 

(r)  2  Stark.  R.  292.  S.  C. 
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A  mere  cofffiovit  in  an  action  (^),  or  an  I.  O.  U.  (/^  not  con- 
taining any  terms  of  agreement,  as  to  pay  by  instalments,  &c., 
does  not  require  an  agreement  stamp.     Nor  need  a  stamp  be 
attached  to  a  simple  admission  of  tlie  correctness  of  an  account 
containing  various  items  (g);  or  a  mere  ackfiowledgmeni  of  the 
receipt  by  way  of  deposit,  &c.,  of  money  or  bills,  to  be  holden  for 
the  party  depositing,  or  to  do  some  act  therewith,  which  by  law 
the  receiver,  as  agent  or  attorney,  &c.  would  be  bound  to  do  (h). 
Thus  a  mere  acknowledgment  of  having  received  money  by  a 
bill  for  a  particular  purpose,  "  which,  when  paid,  would  exonerate 
the  party  paying,*^  does  not  require  an  agreement  stamp;  but  may 
be  given  in  evidence  if  on  a  receipt  stamp  (/).     The  plaintiff 
having  deposited  money  in  the  hands  of  the  defendant,  received 
from  him  the  following  memorandum : — '*  Mr.  T.  has  left  in  my 
hands  200/  ;'^  and  in  an  action  to  recover  that  money,  it  was  held 
that  no  stamp  was  necessary  (X:).  So  in  an  action  for  not  returning 
bills  deposited  with  the  defendant,  the  following  memorandum, 
signed  by  the  defendant,  was  held  to  be  admissible  in  evidence, 
though  unstamped : — "  I  have  in  my  hands  three  bills,  which 
amount  to   19,01.  lOs.  &d,^  which  I  have  to  get  discounted,  or 
return  on  demand"^  (/)•     And  a  memorandum  in  these  words  : — 
^^  I  have  received  a  bill  of  exchange,  which   I   hold  as  your 
attorney,  to  recover  the  value  of  from  the  parties,  or  to  make  such 
other  arrangement  for  your  benefit,  as  may  appear  to  me,  in  my 
professional  character,  reasonable  and  pmper,**  was  held  to  be 
admissible  in  evidence  without  any  stamp  (m).    So  a  memorandum 
merely  expressing  the  consent  of  the  indorser  of  a  bill,  that  time 
should  be  given  to  the  acceptor,  is  not  an  agreement  requiring 
a  stamp  (n).     Nor  does  the  duty  attach  on  a  letter  from  an  agent 
to  his  principal,  detailing  the  terms  of  a  sale  or  purchase  effected 
for  him  (o),  upon  a  memorandum  by  which  the  owner  of  goods 


(p)  Ames  V.  HiU,  2  B.  &  P.  l.'iO; 
Reardon  v.  Swah*/,  4  East,  188.  Sed 
tide  Jay  v.  IVarren,  I  C.  &  P.  532. 

(/)  Fishery.  Leslie,  1  Esp.  R. 426 ; 
Payne  v.  Jenkins,  4  C.  &  P.  324 ; 
Israel  v.  Israel,  I  Camp.  499. 

{g)  WelUrd  v.  Moss,  1  Bing.  134. 

{k)  Chilly  on  Stamps,  121,  note. 

(i)  Watkins  v.  HtwUtt,  3  Moore, 
211;  I  B.  <ScB.  1,S.  C. 

{k)  Tomkins  v.  Ashley,  6  B.  &  C. 
541 ;  see  exception,  Botren  v.  Fox,  2 


M.  &  R.  167. 

(I)  Mnllett  V.  Huchiwn,  7  B.  &  C. 
639  ;  3  C.  &  P.  92.  S.  C. 

(m)  Langden  v.  Wilson,  2  M.  &  R. 
10;  but  see  Cutt  \.  Howard,  3  Stark. 
R,3. 

(n)  Hill  V.  Johnson,3  C.  &  P.  456 ; 
see  ante,  62. 

(o)  Josephs  V.  Pebrer,  1  C.  &  P. 
341;  Tomkins  v.  Sat>ory,  9  B.  &  C. 
704. 
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on  a  wharf,  authorised  the  wharfinger  to  sell  them,  and  pay  the 
proceeds  to  a  third  person,  in  discharge  of  a  named  sum  due  for 
freigfat  (o). 

A  mere  attornment  to  a  party  who  succeeds  the  landlord  in 
title,  hot  containing  new  terms,  may  not  require  a  stamp ;  but 
where  A,  was  tenant  of  premises  under  a  lease  granted  by  J9., 
against  whom  a  sequestration  issued  out  of  Chancery,  and  A.  then 
signed  the  following  instrument : — ^'  I  hereby  attorn  and  become 
tenant  to  C.  as  sequestrator,  and  to  hold  the  premises  for  such  time, 
and  on  such  conditions,  as  may  be  subsequently  agreed  upon  ;*^ 
it  was  held,  that  this  was  a  new  agreement  to  become  tenant,  and 
required  a  stamp  {p). 

In  ascertaining  what  is  an  agreement  within  the  meaning  of 
the  statute,  attenticHi  must  also  be  directed  to  this  inquiry ;  vis^ 
what  is  the  primary  or  leading  object  or  feature  of  the  instm^ 
meat.  Although  an  instrument  may  appear  at  first  sight  to  be  iem 
agreeoient,  yet  in  its  legal  character  or  effect,  it  may  be  other- 
wise. Thus  a  demise  by  memorandum  in  writing  not  under  seal 
is  to  be  viewed  as  a  lease^  not  as  an  agreement,  and  should  be 
stamped  accordingly  (f).  And  although,  as  we  shall  shortly 
notice,  a  contract  for  or  relating  to  the  sale  of  goods  need  not  be 
stamped ;  yet  if  the  main  object  of  the  agreement  be  the  obtaining 
money  upon  a  pledge  of  goods,  though  the  sale  of  them  be  a 
subordinate  term,  the  instrument  must  be  stamped  (r).  So,  if  a 
Inll  of  exchange  express  the  terms  of  an  agreement  between  the 
parties  relative  to  the  sum,  an  agreement  stamp  is  necessary  {s). 
Upon  the  same  principle,  if  the  primary  intention  of  the  parties 
to  an  indenture  were,  that  the  instrument  should  be  a  lease,  it 
should  be  stamped  as  such ;  though  as  regards  the  defendant,  a 
third  party  thereto,  it  is  only  a  deed  with  a  covenant  to  pay  rent, 
he  being  no  party  to  the  demise  [t), 

2nd.  Of  stamps  in  case  of  several  agreements. — Of 
j€Ofra/ stamps  upon  one  instrument : — Of  stamping  a  second  agree- 
ment,  or  an  agreement  referred  to  by  a  distinct  parol  contract. 


(o)  Humphreys  r.  Briani,  4  C.  &  P.  tinction  between  a  present  demise,  and 

157.  an  agreement  to  let  in  futuro. 

(p)  Comi$h  T.  Searellj  8  B.  &.  C.  (r)  Smith  v.  Cator,  2  B.  &  Aid.  778. 

471.  (<)  Nicholson  v.  Smithy  3  Stark.  R. 

iq)  GoodHOe  t.  Way,  1  T.  R.  737;  128;  SmUh^.  Nightingale,  2.uf.,375. 

Cbitty  Stamps,  182.  Post,  Index,  (<)  Price  t.  Thtmas,  2  B.  &  Ad. 


Landlord  and  tenant ,  as  to  the  dis-      218. 

H 
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The  stanfp  act  imposeift  ft  duty  upon  each  agreement  in  writ- 
ing (ti)  ;  and  if  there  be  several  disHnd  contracts,  each  of  90/. 
value  (jT),  between  the  same  or  different  parties,  upon  one  paper^ 
there  must  be  a  separate  stamp  on  that  pap^r  (t/)  for  each  agree- 
ments Thus  ftii  instrument  containing  several  distidct  demises,  to' 
different  persons,  reserving  a  separate  rent  from  each,  must  be 
stamped,  according  to  the  aggregate  of  the  stamps  required  for 
tbe  several  demised  (x).  The  legtd  construction  and  effect  of  such 
an  instrument  are,  that  each  party  is  severally,  not  jcnntly^  respon-- 
sible ;  and  there  is  nd  community  of  interest  or  subject  matter. 
If,  however,  there  be  but  one  svJffect  maUer  for  an  agreement,  and 
each  party's  interest  relate  to  such  subject  matter,  so  that  the 
contract  substantially  relates  to  and  comprehends  but  one  transac- 
iiohf  although  in  respect  of  the  contractors,  each  subjects  himsdf 
to  a  separate  liability,  or  consults  his  own  interests  only,  one 
stathp  will  sufSee«  Thus,  an  agreement  by  several  persons,  (or  a 
subscription  *to  otie  common  fundj  or  for  one  common  purpose^  in 
which  each  is  interested,  though  not  jointly,  although  several  as 
to  each,  requires  but  one  stamp  (a).  As  in  the  instance  of  ah 
agreement  as  to  prize  shares  (6) ;  or  a  submission  by  several 
underwriters,  to  arbitration,  of  a  disputed  claim  on  a  policy  (c). 

And  a  deed  by  which  an  apprentice  was  bound  for  seven  years, 
viz.  to  A.  for  four  years,  and  to  B*  for  three  years,  to  learn  dif- 
ferent trades,  being  but  one  transaction,  was  held  to  require  one 
stamp  only  (d). 

Where  an  agreement  is  complete,  any  further  agreement  in  writ- 
ing between  the  parties,  even  upon  the  same  paper,  and  although  it 
has  a  direct  and  express  reference  to  the  first  contract,  must  be 


(tt)  As  to  stamping  one  of  several 
letters,  ante^  92. 

(.t)  Roots  V.  Lord  Dormer^  4  B.  & 
Ad.  77.  In  this  case  sever(d\o\&  were 
ut  an  auction  separately  knocked  down, 
and  the  purchaser  entered  into  one 
memorandum  agreeing  to  buy  them, 
and  it  was  held  that  as  each  lot  was 
for  less  than  20/.  no  stamp  on  the 
memorandum  was  requisite. 

(y)  Rexv.Reeks,  Ld.  Raym.  1446 
Stra.  716,  S.  C. 

(z)  Doe  V.  Day,   13  Bast,   241 
Boate  V.  Jackson,  6  Moore,  480 ;  3  B 
h  B.  185,  S.  C. ;  Waddinglonv.  Fran 


ds,  6  Esp.  R.  182;  Chitty  Stamps  16, 
&c.  A  demise  to  one  party  of  different 
premises  at  distinct  rents,  requires  but 
one  stamp,  if  it  was  bond  fide  but  one 
transaction,  Boase  v.  Jackson, 

(a)  Davis  v.  Williams,  13  East,  232; 
Botven  v.  Ashley,  1  New  R.  274; 
Cook  V,  Jones,  15  East,  237. 

ijb)  Baker  \,Jardine,  13  East,  235, 
n.  (5);238,  n.  (a). 

(c)  Goodson  V.  Forbes,  6  Taunt.  171 ; 
1  Marsh.  625,  S.  C.  See  further, 
Chitty  Stamps,  18,  21 ;  4  Camp.  80. 

(rf)  Rex  V.  Louth,  8  B.  &  C.  247. 
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sUmped.  As  if  there  be  a  written  agreement  for  a  wager,  and 
then  by  another  memorandum  indorsed  upon  the  first  contract, 
the  parties  consent  that  the  bet  shall  be  doubled,  the  second 
memorandum  requires  a  stamp  (cf).  It  seems  that  if  the  first 
eoDtract  be  left  in  full  operation^  and  be  not  varied  or  affected  by 
the  second,  the  stamp  upon  the  paper  will  suffice  for  proof  of  the 
first  agreement.  Thus,  in  the  above  instance,  the  first  wager  might 
perhaps  be  proved  upon  the  first  memorandum,  although  the 
second  were  not  stamped  {e).  But  where  parties  enter  into  a 
written  agreement  duly  stamped,  and  write  on  the  face,  or  even 
indorse  terms  on  the  back  of  it,  varying  the  original  agreement, 
such  new  terms  will  not  be  admissible  in  evidence  without  a  fresh 
stamp,  and  the  new  contract,  or  introduction  of  such  fresh  terms, 
must  be  considered  as  putting  an  end  to  the  first  contract ;  and 
dierefore  the  plaintiff  cannot  recover  upon  either,  the  second  being 
unstamped.  This  was  decided  in  Reed  v.  Deare  {/).  The  Court 
there  said,  that  they  would  look  at  the  second  unstamped  con- 
tract,  to  ascertain  whether  it  related  to  the  subject  matter  of  the 
action.  And  Littledale,  J.,  observed,  that  he  thought  the  rule 
would  be  the  same,  even  if  the  further  contract,  varying  the  first, 
were  upon  a  different  paper. 

We  have  before  observed,  that  if  a  parol  agreement  be  made, 
expressly  referring  to  a  former  written  contract,  as  to  take  pre- 
mises **  upon  the  terms  of  a  former  demise,"  &c.,  the  written 
instrument  must  be  produced,  and  cannot  be  read  unless  it  be 
stamped,  although  it  was  not  made  between  the  same  parties  {g). 

In  an  action  by  a  builder,  for  extra  work  to  a  house  and 
premises,  that  is  for  work  done  beyond  and  independently  of  a 
written  contract,  for  re-building  the  house  at  a  certain  sum ;  it 
appeared,  on  cross-examination  of  the  plaintiff's  witnesses,  that 
the  written  instrument,  which  was  in  court,  was  unstamped.  Lord 
Tenierden  held  that  the  plaintiff  could  not  proceed,  without 
putting  the  original  written  agreement  regularly  in  evidence; 
and  the  plaintiff  was  nonsuited.  A  motion  was  made  in  the 
following  term  to  set  aside  this  nonsuit,  but  the  Court  refused  the 
rule.   Parke^  J.,  intimated,  that  in  this  case  the  production  of  the 


(d\  Eobton  v.  Hall,  Peak  H.  128.  9  tU,  35 1. 

(e)  Id.  (g)  Ante,  95,  97.    As  to  readiog 

(/)  7  B.  &  C.  261  ;  6  East,  309 ;      an  unstamped  proposal,  ante,  94. 
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written  contract  might  be  of  great  importance,  even  with  respect 
to  the  extra  work,  as  furnishing  some  evidence  between  the  parties 
as  to  the  rate  at  which  work  should  be  paid  for.  Lord  Tenter- 
den^  C.  J.,  observed,  with  respect  to  the  argumentj^iat  the  judge 
might  look  at  the  agreement  to  see  whether  it  referred  to  the  items 
claimed  to  be  recovered  independently  of  it,  that  the  incon- 
venience of  such  a  course  wonld  be  very  great ;  as  it  might  impose 
upon  a  judge  the  necessity  of  lookipg  repeatedly  through  a  long 
agreement,  td.  see  whether  it  contatn^  provisions  applicable  in 
any  degree  to  fifty  or  sixty  items,  which  a  party  claimed  to  recover 
independently  of  it  (A). 

3rd.  Of  the  ^mission  to  stamp  an  agreement. — Effect 
of  the  pmission>  to  stamp  an  agreement — Of  stamping  it  q^ier- 
wards —Ot  reiito>mptng.  -^ 

An  agreement  in  writing  is  not  absolutely  void^  because  it  wan 
not  stamped  when  it  was  made.  The  statutes  merely  require  that 
the  instrument  shall  not  be  admissible  in  evidence  at  law,  or  in 
equity,  unless  it  be  stamped  when  produced  (i). 

An  unstamped  agreement  cannot  be  read  in  evidence,  so  as  to 
have  any  legal  operation  in  assisting  to  establish  a  claim^  although 
it  has  expired,  or  has  relation  to  third  parties  only  (fr). 

If,  in  an  action,  it  clearly  appear  on  the  plaintiff*  s  own  shewing^ 
or  on  cross-examination  of  his  witnesses,  that  there  is  a  written 
agreement  between  the  parties  which  has  direct  reference  to  the 
subject  matter  of  the  action,  and  contains  the  whole  or  some  of 
the  stipulations  of  the  parties  upon  the  matter  (/),  the  instrument 
must  be  produced  by  the  plaintiff  duly  stamped.  Thus,  in  an 
action  for  use  and  occupation,  &c.,  it  appearing  upon  the  plaintiff's 
case,  that  there  was  a  written  demise  of  the  premises  between  the 
parties,  the  plaintiff  was  nonsuited  for  not  producing  it  stamped  ; 
for  it  might  contain  stipulations  which  would  defeat  the  action, 
and  was  the  best  evidence  of  the  terms  of  holding  (m).     And  as 


(A)  Vincent  v,Cole,  1  M.  &  M.  257  ; 
3  C.  &  P.  481,  S.  C.  Recognised  by 
Parke,  J.,  in  Fielder  v. Ray^  6  Ding. 
336. 

(i)  Cbitty  Stamps,  41 ;  Rex  v.  Che  - 
ler,  Stra.  624;  6  Mod.  364,  S.  C. ; 
23  G.  3.  c.  58,  s.  12.  See  per  Ten- 
terden,  C.  J.,  Jardine  v.  Payney  1  B.  & 
Ad.  670 ;  see  post^  102,  note  (r). 

(*)  Rex  T.  Bedford^  6  T.  R.  452; 
Turner  ?.  Power,  7  B.  &  C.  625. 


(/)  SeeZ)oe?.3/orm,  12  East,  237; 
Rex  V.  Pendleton,  15  East,  455.  Tlie 
Court  may  look  at  the  iustrument,  to 
ascertain  \\betber  it  relates  totbe  sub> 
ject  matter,  wben  vide  id,,  and  Jar- 
dine  V.  Payne,  1  B.  &  Ad.  670,  per 
Tenlerden,  C.  J. 

(m)  Brewer  v.  Palmer,  3Esp.  R.213; 
Hodges  V.  Drakeford,  1  New  R.  273 ; 
Fenn  v.  Griffiths,  6  Bing.  533  ;  4  M. 
&  P.  299,  SC. 
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since  the  6  G.  4,  c.  57,  s.  1?,  a  settlement  by  renting  a  tenement 
can  only  be  acquired,  where  the  same  has  been  bond  Jide  rented 
Jbr  ayeavy  at  10/.  a  yeary  so  that  it  is  necessary  to  ascertain  the 
terms  of  holding;  it  is  essential  in  a  settlement  case  of  that 
description,  to  produce  the  written  demise  (n).  In  a  late  case(o) 
the  Court  of  Common  Pleas  were  equally  divided  in  opinion  upon 
the  question,  whether  in  an  action  for  an  injury  to  the  plaintifTs 
reversion  in  premises,  after  proof  that  the  premises  were  devised 
to  the  plaintiff,  it  could  be  shewn  by  oral  testimony,  that  an  occu- 
pier held  as  his  tenant,  in  order  to  establish  the  reversionary 
interest,  there  being  a  written  demise  to  the  tenant  In  a  subse- 
quent case(p),  where  the  question  was  not  merely  whether  the 
defendant  held  certain  premises,  but  whether  he  held  them  as 
tenant  to  P.,  it  was  held,  that  as  the  defendant  held  under  a 
written  agreement,  it  ought  to  be  produced,  and  parol  evidence 
of  the  holding  could  not  be  received. 

The  late  case  of  Fielder  v.  Ray  {q\  establishes  a  very  important 
rule  upon  this  subject ;  namely,  that  after  the  plaintiff  has  proved 
by  witnesses,  an  express  or  implied  oral  contract,  without  disclosing 
that  there  was  a  written  agreement,  he  cannot  be  nonsuited  by 
the  defendanfs  producuig  an  unstamped  written  instrument, 
purporting  to  contain  the  terms  of  the  contract.  In  such  case 
the  defendant  cannot  avail  himself  of  the  contract  for  any  purpose, 
without  having  the  instrument  stamped.  Tindal,  C.  J., observed: — 
**  It  has  been  argued,  that  if  it  be  shewn  that  a  contract  is 
evidenced  by  writing,  it  is  immaterial  whether  this  appear  on 
cross-examination  of  the  plaintiff's  witnesses,  or  in  the  course  of 
the  defendant's  evidence.  But  there  is  this  difference  in  the  case, 
that  if  it  appear  by  the  testimony  of  the  plaintiff's  witness,  the 
absence  of  the  writing  is  an  inherent  defect  in  his  cause,  which  it 


(n)  Rex  r.  7^  Inhabitants  of  Mer^ 
thyr  Tydml,  1  B.  &  Ad.  29.  In  a 
prior  case,  under  former  statutes,  where 
the  proofs  necessary  for  establishing 
this  kind  of  settlement,  were  only 
that  a  ttnaney  existed,  and  that  the  value 
of  the  tenement  was  lOL  a  year,  with- 
out regard  to  the  terms  of  the  demise  ; 
the  Court  held  that  the  written  agree- 
ment need  not  be  produced.  Rex  v. 
The  Inhabitants  of  the  Holt/  Trinity, 
7  B.  &  C.  611.     See  8  id.  708. 

(o)  Strother  v.  Barr,  5  Bing.  136 ; 


2  M.  &  P.  207,  S.  C.  See  Cotterill 
T.  Hobby,  4  B.  &  C.  465. 

ip)  Doe  V.  Harvey,  8  Bing:.  239.  It 
was  trespass  for  mesne  profits. 

iq)  3  M.  &  P.  669 ;  6  Bing.  332, 
S.  C.  See  Stephens  v.  Pinney,  8 
Taunt.  327;  2  Moor,  349,  S.  C;  and 
see  Rex  v.  Inhabitants  of  Padstow, 
1  N.  &  M.  9  ;  4  B.  &  Ad.  208,  S.  C, 
which  establishes  that  defendant  must 
produce  a  written  agreement,  (duly 
stamped),  if  its  existence  be  not  dis- 
closed by  plaintiff's  witnesses. 
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18  incumbent  on  him  to  get  over ;  whereas  if  it  appear  from  the 
defendant's  witness,  it  is  an  objection  which  the  defendant  must 
substantiate  by  the  production  of  the  instrument  in  the  r^ular 
way,  otherwise  this  inconvenience  might  follow — that  the  plaintiff 
might,  on  a  mere  assertion  of  the  defendant,  be  nonsuited  for  the 
non-production  of  a  written  instrument,  which  if  it  had  been  pro- 
duced, might  turn  out  not  to  apply  to  the  contract  in  question." 

Where  an  agreement  has  been  lost^  or  even  wrongfully  destroyed 
by  the  party  chargeable,  no  action  can  be  maintained  thereon,  if 
it  appear  that  it  was  unstamped  when  lost  or  destroyed  (r).  In  the 
former  case  it  seems  to  be  incumbent  on  the  claimant  who  has  lost 
the  instrument,  to  prove  that  it  was  duly  stamped.  But  there  may 
be  a  presumption,  in  some  cases,  and  perhaps  in  the  latter  instance, 
that  the  instrument  was  stamped ;  and  if  a  party  refuse  to  producean 
agreement  after  notice,  this  presumption  will  certainly  be  made  (s) 
until  he  rebut  it.  And  where  an  apprentice  had  regularly  served 
under  an  indenture  executed  thirty  years  before,  and  the  parish 
in  which  the  apprentice  was  settled  under  that  indenture  had 
relieved  him  for  the  last  twelve  years,  it  was  held  that  the  sessions 
had  rightly  presumed  that  the  indenture  which  was  lost  was  duly 
stamped,  although  it  was  proved  on  the  other  side  by  the  deputy 
registrar  and  comptroller  of  the  apprentices'*  indentures,  that  it 


(r)  Rex  V.  Castlenutrton,  &  B.  & 
Aid.  683;  Rijwenery.  Wright,  2  i/., 
478.  Trorer  nes  for  an  unstamped 
agreement,  Scott  r.Jonest  4  Taunt 
865 ;  and  in  Bomfield  v.  Godfrey^ 
2M.  &  P,  771,S.  C.;  6  Bing.  418, 
where  the  defendant  surreptitiously 
obtained  possession  of  a  written  agree* 
ment  unstamped,  and  thereby  pre- 
vented the  plaintiff  from  stamping  it 
within  twenty-one  days,  as  intended, 
and  then  swore  that  he  had  lost  or 
destroyed  the  instrument,  the  Court 
ordered  that  he  should  produce  a  copy 
in  his  possession ;  and  that  if  tue 
plaintiff  produced  that  copy  stamped, 
at  the  trial,  defendant  should  be  pre- 
cluded from  producing  the  original. 
If  the  plaintiff'is  part  of  a  deed  ex- 
ecuted by  defendant  was  duly  stamped, 
and  then  lost,  and  defendant  pro- 
duced his  part  on  notice,  the  latter^ 
though  unstamped,  may  be  read  as 
part  of  the  secoudaxy  evidence.  Munn 


V.  Godhold,  3  Ding.  292. 

(f)  Crisp  Y.Anderson,  1  Stark.  R. 
35.  If  produced  by  the  adversary,  it 
must  have  a  stamp,  or  it  cannotbe  used 
in  evidence  by  the  party  calling  for  it. 
Where  a  party  wishes  to  have  at  the 
trial  the  bmiefit  of  a  written  unstamped 
agreement  in  the  hands  of  his  oppo- 
nent, the  proper  course  is  to  take  out 
a  summons,  or  apply  to  the  Court, 
calling  upon  the  latter  to  allow  an  in- 
spection and  copy,  and  to  produce  Che 
agreement  at  the  Stamp  OfBce  to  be 
stamped,  if  necessary,  at  the  expense 
of  the  party  wanting  it ;  or  in  default 
thereof,  that  no  objection  to  the  waat 
of  a  stamp  be  made  at  the  trial,  and 
that  a  copy  be  stamped,  if  necessaiyt 
and  be  permitted  to  be  read  in  evi- 
dence. See  Tidd,  0th  ed.  487^590. 
Bousfield  V.  Godfrey,  5  Bing.  41a. 
This  may  be  done  where  one  part  of 
the  agreement  is  lost.  iVea/e  v.  Swind, 
2C.  &J.278. 
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did  not  appear  that  any  such  indentpre  had  been  stamped  or 
inrolled  {t). 

For  some  coUaieral  purposes,  an  unstamped  instrument  may  be 
i^ead ;  as  to  establish  yrau<2,  or  crime  (t/)  ;  and  if  a  bill  or  other 
security  be  given  upon  a  wrong  stamp,  or  without  a  stamp,  for  a 
fre^xisUng  debt,  aq  action  lies  for  the  debty  without  reference  to 
the  instrument  {x). 

Agreements  (^),  whether  by  deed,  or  merely  in  writing,  may 
be  stamped  at  any  ume  before  they  are  produced  at  the  trial  {z) ; 
and  it  is  not  material  that  the  instrument  was  confessedly  stamped 
after  the  action  was  commenced.  If  an  agreement  be  not  under 
seal  it  may  be  stamped  within  twenty-one  days  after  it  was 
entered  into,  as  a  matter  of  course ;  without  an  affidavit  negativing 
fraud,  and  without  paying  any  penalty  {a),  But  a  deed  cannot  in 
geoeral  be  stamped  after  its  execution,  without  payment  of  a 
penalty,  besides  the  duty  upon  affixing  the  stamp  (i). 

The  37  6.  3,  c.  136,  enacts  that  any  instrument^lexcei^l 
bills,  notes,  drafts,  or  orders),  on  stamps  of  a  different  denomma- 
iion,  but  of  equal  or  greater  value  than  the  proper  stamps,  xoayi 
on  production  to  the  commissioners,  at  their  head  office  of  stamps, 
be  stamped  on  payment  of  the  legal  duty,  and  51  penalty.  Thj^ 
sum  of  Sl/i8  the  amount  of  the  penalty  required  to  be  paid  at  the 
stamp  office,  for  stamping  an  agreement  not  before  stamped. 

The  55  G.  3,  c.  184,  s.  10,  (which  is  only  prospective,  and 
not  retrospective)  (c),  enacts  that  all  iiistrpments  having  wrong 
stamps^  but  of  stifficient  value,  shall  be  valid,  and  requires  neither 


(l)  Bex  V.  Lony  Buckley,  7  East,  45. 

(«)  1  PhiHipps^  £▼.  4  ed .  583 ;  Roscoe 
£v.  isted.  106, 104;  ChHty  Stiwpa, 
50,  52,  43 ;  per  Tentei-den,  C.  J.,  Jar- 
dine  t.  Payne,  1  B.  &  Ad.  670 ;  or  to 
dbew  an  offence,  as  usury,  in  an  action 
ibr  a  debt,  Ma*h  v.  Duncombe,  2  M. 
4f  jM*  104;  and  in  some  instances  to 
vofresh  tl»e  iwitness's  memory,  Cliitty 
S.  46;  Jacob  v.  Lindsay^  i  £as^ 
4e0;  MoMekam  ▼.  Hybhard,  8  B.  & 
C.  14 ;  2  M.  &  B.  5,  S.  C;  CaUy. 
Howard^  3  Stark.  R.  3. 

<^)  Omdy  r.  Marriott,  1  B.  &  Ad. 
606u  If  the  bolder,  without  consent, 
aUer  a  billy  wbex^by  tbe  stam^p  is 
avoided,  be  cannot  sue  for  tbe  (nriginal 
ooBiidention,  Aldersom  v.  Langdale, 
3  B.  &  Ad.,  660 ;  Chitty  jun.  B.  588, 
S.  C. 


{y)  See  Rex  v.  Episcopum  Ceslriens. 
1  btra.  624;  Rogers  t.  Jamee,  7 
Taunt.  147 ;  Green  t.  Davia,  4  B.  ^ 
C.  241.  As  to  bills,  notes,  drafts^ 
receipts,  apprentice  deeds,  policies,  &c. 
Chitty  Stamps,  34, 35,  56,  &c. 

(z)  It  seems  the  judge  will  not  caH 
on  another  cause,  to  afford  time  to  get 
the  instrument  stamped,  after  the 
cause  has  commenced,  Dudley  and 
Ward  V.  Robins,  3  C.  &  P.  20. 

(a)  23  G.  3,  e.  58,  s.  5 :  55  6.  3, 
c.  184;  and  see  Bousfield  v.  CM^ 
freyj  5  Bing.  418.  As  to  remitting 
the  penalty  within  a  yeai^  if  no  fraud, 
44  G.  3,  c.  98. 

{b)  Chitty  Stamps,  33. 

(c)  Green  r,  Davies^  4  B.  &  €.  235 ; 
6  D.  &  R.  306,  S.  C. 
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re-stamping,  nor  payment  of  further  duty  or  penalty,  except  in 
cases  where  the  stamp  or  stamps  used  on  such  instrument,  shall 
have  been  specially  appropriated  to  any  other  instrument,  by 
having  its  name  on  the  face  thereof,  as  in  the  case  of  receipt 
stamps. 

Re^stamping  appears  to  be  necessary,  1st,  where  the  stamp 
on  the  instrument  has  been  used^  and  has  performed  its  office, 
and  is  intended  to  be  applied  to  a  new  object ;  and  Sdly,  where 
there  has  been  a  material  alteration  of  the  instrument  after  it  was 
complete^  (by  consent),  varying  the  original  intention  of  the 
parUes  (d). 

4thly.  Of  exemptions  from  the  stamp  duties. — The 
statute  55  6.  3,  c.  184,  Schedule  Part  L,  title  Agreemeniy 
exempts  from  the  stamp  duty :— - 

Any  memorandum  or  agreement  for  granting  a  lease  or  tack 
at  rack  rent  {e)y  of  any  messuage,  land  or  tenement  under  the 
jf  early  rent  of  51. : — 

Or  for  the  hire  of  any  labourer,  artificer,  manufacturer,  or 
menial  servant  (/) : — 

Or  made  for,  or  relating  to  the  8aie{g)  of  any  goods,  wares,  or 
merchandise  (h) : — 

Or  made  between  the  master  and  mariners  of  any  ship  or  vessel 
for  wages,  on  any  voyage  coastwise  from  port  to  port  in  Great 
Britain  ($) : — 

And  letters  containing  any  agreement,  (not  before  exempted,) 
in  respect  of  any  merchandise,  or  evidence  of  such  an  agreement, 
which  shall  pass  by  the  post  between  merchants  or  other  persons 
carrying  on  trade  or  commerce  in  Great  Britain,  and  residing, 
and  actually  being  at  the  time  of  sending  such  letters,  at  the 
distance  oijijly  miles  from  each  other  (X:). 


(<0  Chittj  Stamps,  22  to  33,  and 
cases  there  cited;  3  Chitty  Com.  L. 
178;  Chitty  on  B.^  index  tit.  Altera- 
tion ;  pott,  index,  tit  Alteratum,  1 
Phillipps,  £t.  4th  ed.  546.  Making  a 
joint  contract,  several  also,  is  a  material 
alteration,  Perring  ▼.  Hone,  2  C.  & 
P.  401 ;  12  Moore,  135,  S.  C. 

(e)  Thisdoes  not  apply  to  an  agree- 
ment for  a  building  demise  for  less 
than  6/.  per  annum  rent  See  Doe  t. 
Boulcot,  2  £sp.  R.  695. 

(/)  Aliter  as  to  the  assignment  of 


an  apprentice,  Rex  t.  Ditchmgham^  4 
T.  K,  769 ;  Rex  t.  St.  PauTt  Bed- 
ford^ 6  T.  R.  452. 

{g)  Except  by  deed^  ante^  92. 

(A)  Or  transfer.  Sec,  of  lA^f,  6G. 
4,c.  41. 

(t)  Agreements  between  master  and 
mariners  for  wages  on  any  Toyage^ 
liable  only  to  a  duty  of  two  sfaillingSy 
7  &  8  G.  4,  c.  56,  s.  17. 

(k)  See  32  G.  3,  c.  51,  Maeket^ 
lie  y.  Banks,  5  T.  R.  176. 
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In  regard  to  agreements  for  the  sale  of  goods^  it  is  observ- 
able that  the  words  of  the  act  are  very  comprehensive,  and 
include  not  only  contracts  directly  ^^  for  the  sale  of  goods,^  but 
also  such  as  "  relate  thereto^*'  Therefore,  a  guarantee  for  the  due 
payment  of  the  price  of  goods  to  be  sold  to  a  third  person  (/) ;  or 
an  indemnity  by  a  broker  to  his  principal,  against  a  loss  on  a 
re-sale  (m) ;  and  an  agreement  to  take  a  share  of  goods  bought, 
and  pay  for  them  at  a  future  time  (/i) ;  or  to  cancel  an  agreement 
for  sale,  and  make  a  new  arrangement  (o) ;  and  a  warranty  of 
soundness  contained  in  a  receipt  for  the  price  of  a  horse  sold  (p>; 
fall  within  the  exception.  And  in  these  cases  it  is  not  material 
that  the  memorandum  contains  a  detail  of  terms  as  to  payment  (q) ; 
or,  if  the  chief  and  primary  object  be  the  sale  of  goods,  that  there 
are  also  comprised  in  the  instrument  subordinate  stipulations  as  to 
other  things  not  strictly  connected  with  the  sale  (r).  We  have 
already  remarked  that  the  primary  object  must  be  the  sale  of 
goods ;  and  therefore  a  contract,  the  main  design  of  which  was 
the  procuring  money  upon  a  pledge  of  gpods^  must  be  stamped  («). 
And  an  agreement  between  merchants  that  one  shall  take  a  share 
in  the  outfit  of  a  ship,  and  the  adventure,  was  held  not  to  be  an 
agreement  within  the  exception  {t). 

It  is  observable  that  the  statute  alludes  to  goods^  wares,  and 
merchandise  only.  It  seems  that  a  contract  strictly  for  the  manu^ 
fttdure  of  goods,  and  the  supply  of  materials,  was  not,  until  the 
recent  act  of  9  G.  4,  c.  14,  s.  7,  8,  within  the  exemption  (u). 
In  regard  to  the  sale  of  growing  and  other  crops^  it  would  seem, 
that  whenever  the  contract  is  to  be  considered  a  contract  for  the 
sale  of  goods  unconnected  with  an  interest  in  land,  no  stamp  is 
necessary;  but  that  when-  the  agreement  is  to  be  viewed  as 
conferring  an  interest  in  land,  or  relating  thereto,  then  a  stamp  is 
essential,  to  give  the  instrument  operation  at  the  trial  (x).     A 


(/)  WanifigUm  r,  Furhar,  6  Esp. 

I;  8  East,  242;  WaddingUm  ▼. 
BrUtom^  2  B.  &  P.  452;  Waihmt  v. 
Vmee,  2  Staik  R.  368. 

(m)  Cwrry  v.  Edentar,  3  T.  R.  524. 

in)  Venning  t.  Leekie,  13  East,  7. 

(o)  Wkitwarth  T.Crockett,  2  Stuk. 
R.431. 

(p)  Skrine  t.  Elmore,  2  Camp. 
407. 

(g)  Heron  r.  Granger,  5  Esp.  R. 
209;  Forsyth  r.  Jervit,  1  Stark.  R.  437. 

(r)  Id.,  Tooke  ▼.  Meerma,  I  Dan- 
SOD  and  Uoyd,  36  ;  see  2  M.  &  R. 


121,  anU,  97. 

(t)  Ante,  97. 

(0  Leigh  t.  Banner,  1  Esp.  R.  403. 
Contracts  for  transferring  Kship  are 
exempted  by  6  G.  4,  c.  41. 

(ti)  Buxton  V.  Bedall,  3  East,  303 ; 
Wilks  y.  Atkinson,  6  Taunt.  11 ;  vott, 
106;  see  Boydell  t.  Drummoni,  11 
East,  150 ;  pott,  106. 

(x)  WaddmgUm  v.  BriiUw,  2  B.  & 
P.  451 ;  Parker  v.  Staniiand,  11  East, 
362.  See  the  latter  casesi/wft,  Index, 
titOe^pi. 
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coDtract  for  ^fixtures  does  not  fall  within  the  exemption  (^V  But 
fn  agreement  to  supply  a  house  and  buildings  with  water  by 
means  of  pipes,  to  be  laid  in  a  certain  manner,  and  to  a  certain 
height,  is  an  agreement  relating  to  the  sale  of  goods  within  the 
exception  (;ar). 

The  9  6.  4,  c.  14,  s.  8,  provides,  that  '^  no  memorandum  or 
other  writing  made  necessary,  by  that  act  shall  be  deemed  to  b^ 
an  agreement,  within  the  meaning  of  any  statute  relating  to  the 
duties  of  stamps.^'  The  former  parts  of  the  act  require  that 
writing  shall  be  necessary  in  the  instances  of  promises,  or  a^ 
knowledgments,  (except  by  part  payment,)  to  take  a  case  out  of 
the  Statute  of  Limitations ;  of  confirmations  by  adults  of  god-* 
tracts  made  during  their  infancy  f  of  repre^entaHons  or  assur-r 
ances  as  to  the  character  or  credit  of  a  third  person,  in  order  that 
he  may  be  trusted ;  and  of  contracts  for  work  to  be  dane^  and 
materials  to  be  provided  in  manufacturing  goods.  Contracts  £6r 
these  purposes  do  not  therefore  require  to  be  stamped. 


(y)  Wicky,  Hodffton,  12  Moor,  43;  (z)   West  Middletex  Water  Works 

fM  see  Hemming  w.  Perry  ^  2  M.  &  P.      Company  v.    Suwerkropp^  M.  &  M. 
375.  408. 
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CHAPTER   II. 

Of  Contbacts  with  Particular  Pehsons. 

Section  I. — With  Persom  incompetent  to  Contract;    or  pro- 
tected yVom  Liability  on  their  Agreements. 

1.  In  general. 

2.  With  Persons  of  non-sane  Mind. 
S.  Drunkards. 

4.  Infants. 

5.  Married  Women. 

6.  Aliens. 

7.  Out-laws  and  Persons  attainted. 

8.  Bankrupts. 

9.  Insolvent  Debtors. 

10.  With  Persons  under  Duress. 

1.  In  General. 
To  constitute  a  binding  agreement,  there  must  exist  the  mu- 
tual coti*ent  of  the  parties,  that  a  certain  act  shall  be  done  or 
omitted  (a).  The  party  to  be  charged,  must  not  only  express 
his  assent  that  he  will  be  bound,  but  must  be  endowed  with 
some  degree  of  reason  and  judgment,  to  enable  him  to  com- 
prehend the  subject  The  assent  which  is  requisite  to  give  vali- 
dity to  a  promise,  necessarily  supposes  a  free,  fair,  and  serious 
exercise  of  the  reasoning  faculty;  in  other  words,  the  power, 
both  physical  and  moral,  of  deliberating  upon  the  matter,  and 
weighing  its  consequences.     If  the  party  be  absolutely  deprived 


(c)  See  ante,  8 ;    1  Pothier,  29,  Pt.  be  capable  of  giving;  his  consent,  and 

1 ,  c.  1 ,  s.  1,  Art.  4  ;   Evans's  ed.  The  consequently  must  have  the  use  of  his 

essence  of  a  contract  consisting  in  reason  in  order  to  be  able  to  coDtiact.*' 

rpjtaml,  it  follows,  that  a  person  must  /<2. 
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of  the  use  of  his  understanding,  or  be  deemed  by  law  not  to  have 
attained  a  sufficient  degree  of  mental  power,  there  can  be  no 
aggregatio  meiitnim^  or  mutual  assent  of  minds;  and,  conse- 
quently, no  binding  agreement.  A  capacity  to  contract  is  abso- 
lutely necessary ; — the  law  protecting  those  who  cannot  protect 
themselves. 

But  the  law  presumes  that  there  is  a  full  capacity  to  contract. 
The  instances  in  which  protection  is  given  from  responsibility  on 
agreements,  on  account  of  mental  inability,  form  exceptions  to 
the  general  rule  {b) ;  and  must  be  strictly  established  on  the  part 
of  the  promiser  who  claims  exemption.  It  is  only  in  the  pre- 
scribed instances  that  protection  can  be  claimed :  and  weakness  of 
mind  short  of  insanity ;  or  immaturity  of  reason,  where  the  paKy 
has  attained  full  age ;  or  the  mere  absence  of  experience  or  skill 
upon  the  particular  subject  of  the  contract  in  question  ;  afford  no 
ground  for  relief  at  law  or  in  equity,  if  no  actual  fraud  be  prac- 
tised on  the  party. 

It  will  be  perceived,  that,  in  some  cases,  the  incompetency  to 
contract,  is  general  and  absolute ;  in  others,  limited : — and  that  in 
some  cases,  the  contract  is  void  against  both  the  parties;  inothers, 
only  the  incompetent  or  protected  party  can  shelter  himself  from 
liability  upon  this  ground.  Thus,  the  contracts  of  persons  of 
non-sane  minds,  and  of  infants,  are  not,  in  every  case,  abso- 
lutely inoperative  against  them.  They  may,  as  we  shall  shortly 
observe,  enter  into  certain  simple  contracts ;  and  are  bound 
thereby,  in  the  absence  of  fraud.  And  parties  contracting  with 
persons  whom  the  law  shields  from  responsibility  upon  the 
ground  of  mental  infirmity,  cannot  in  general,  it  seems,  object  the 
inability  of  the  latter,  as  a  defence.  At  least  this  will  apply  to  the 
cases  of  contracts  with  infants ;  and  with  parties  induced  by  fraud 
or  duress  to  enter  into  an  agreement.  The  infant,  or  the  party 
defrauded,  or  impelled  by  fear  to  enter  into  the  agreement,  might 
maintain  an  action  thereon  for  any  breach  of  the  contract  on  the 
part  of  the  person  who  stipulated  with  him  (c).     However,  the 


{h)  Toule  personne  pent  amtracierj 
it  elle  n'en  est  pas  declarSe  incapable 
par  la  loix,**  French  Code  Civil,  linre 
3,  litre  3,  sect.  2,  art.  1123.  Upon 
which  RognoD  obsenres,  '*  Le  principe 

feniral  est  que  tout  le  monde  est  capa- 
le;  les  incapacites  tont  consequemment 


des  exceptions  qui  ne  doivent  jamais 
s^ entendre  aux  cos  non  prhnu,^ 

(c)  Tlie  French  law  is  to  the  follow- 
ing effect:—"  Le  mineur^  Pinterdiit  et 
la  femme  marieey  ne  peuvent  attaqwer 
pour  cause  d^incapaeitky  lews  engage- 
ments, que  dans  les  eas  preouspar  la 
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general  principle  is,  as  before  shewn,  that  there  must  be  a  reci- 
procity of  obh'gation,  and  that  each  must  be  bound,  or  neither  is 
liable  {d). 

2L  Ok  Contracts  with  Persons  of  non-sank  Mino  (e). 

An  idiai^  or  natural  fool,  is  one  that  hath  had  no  understanding 
from  his  nativity ;  and,  therefore,  is,  by  law,  presumed  never  likely 
to  attain  any.  A  person  is  not  an  idiot  if  he  hath  any  glimmering 
of  reason,  so  that  he  can  tell  his  parents,  his  age,  or  the  like  com- 
mon matters.  A  lunatic^  or  nmi  compos  maUiSy  is  one  who  hath 
understanding ;  but,  by  disease,  grief,  or  other  accident,  hath  lost 
the  use  of  his  reason  (y).  It  may  often  be  material  to  attend  to 
these  distinctions,  in  ascertaining  the  liability  of  a  person  of 
unsound  mind. 

According  to  the  most  ancient  authorities,  a  person  non  compos 
mentis  may  avoid  his  deed  or  feoffment  {g).  It  was  afterwards 
held  that  a  man  shall  not  be  allowed  to  disable  or  stultify  himself 
by  pleading  his  own  incapacity ;  ^^  because  he  cannot  know  what 
he  did  in  such  a  situation  (7i).^  This  latter  doctrine  seems  to  have 
been  subsequently  repudiated.  And  it  appears,  that  at  the  present 
day,  the  bond  or  other  specialty  of  an  idiot  or  lunatic,  is  not  bind- 
ing upon  him  (t).  It  is  observable,  that  the  ancient  authorities 
upon  this  subject  are  chiefly  confined  to  cases  in  which  the  non 
compos  had  entered  into  a  specialty.  In  modern  cases,  his  liabi- 
lity upon  his  simple  contracts  has  been  discussed  and  explained. 

In  an  action  {1c)  for  the  use  and  hire  of  carriages  and  harness,  it 
appeared  that  the  defendant,  in  writing,  hired  the  carriages  in 
question,  with  suitable  harness.  They  were  made  to  his  order, 
and  he  was  to  pay  a  certain  yearly  sum  for  a  limited  number  of 


Im.  Let  pertonnet  capable*  de  t'en- 
ne  pewfent  opposer  Vincapacite 
^de  Vinierdit,  ou  de  lafemme 
riie^  avec  qui  elles  ont  contracts^ 
/il.  Art  1125. 

(d)  Antej  13. 

(e)  See  Collinson*8  and  Highmore's 
Treatises  on  Lunacy.  Bac.  Ab.  8c  Com. 
Dig.  tit.  Idiot.     1  Bla.  Com.  302. 

(/)  1  Bla.  Com.  302,  3. 

(^)  Year  Book,  9  Hen.  6,  b ;  Britton, 
tit  Detie,  folio  66;  F.  N.  B.,  466. 

(A)  Lit.  sec.  405,  6;  Bro.  Ab. 
Dumfidij  pi  3;  1  Inst.,  274  a;  Be- 
Teiiej's  case,  4  Rep.  126;  Stroud  v. 
Mmnkmil,  Cro.  £1. 398;  Crou  ▼.  An- 


dretct,  id,  622. 

(i)  Yates  v.  Bnen,  Stra.  1104;  2 
Bla.  C.  291,  2;  I  Fonbl.  Tr.  F^.,  5th 
edit.  48,  n.  (8);  per  Bayley,  J.,  Bags- 
ter  V.  Eari  of  Portsmouth,  5  B.  &  C. 
170,  post ;  Faulder  v.  Silk,  3  Camp. 
126.  As  to  a  lunatic  suffering  a  reco- 
very, Egremont  and  Vale,  2  M.  &  P. 
264 ;  5  Bing.  176,  S.  C. 

(Jk)  Bagsfer  and  others  v.  Earl  Ports- 
moulh,2  C.  &  P.  178;  S.  C.  in  7  D. 
&  R.  614,  and  5  B.  &  C.  170.  In 
Manly  v.  Scott,  1  Sid.  1 12,  tliree  of 
tlie  judges  said  that  an  idiot  was  liable 
for  necessaries  supplied  to  him  as  a 
housekeeper. 
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years ;  the  plaintiffs  to  keep  them  in  order.  It  was  prored  that  the' 
defendant  often  used  the  carriages ;  that  they  were  suitable  to  his 
station  and  fortune ;  and  that  the  plaintiffs  had  no  reason  to  suppose 
that  he  was  of  unsound  mind.  A  commission  of  lunacy  afierwardM 
issued,  upon  which  it  was  found  that  the  defendant  had  been  of 
insane  mind,  and  unfit  to  haye  the  government  of  himself,  hk 
lands,  goods  and  chattels,  from  a  period  an^^c^ifen/  to  the  contract, 
until  the  holding  of  the  inquisition  (2).  It  was  contended  at  the 
trial  that,  by  law,  the  contract  of  a  lunatic  is  absolutely  yoid*  It 
was  answered,  that  a  lunatic  was  liable  for  necessaries  suitable  to 
his  degree,  on  the  same  principle  as  an  infanfs  liability  is  founded^ 
notwithstanding  his  general  incapacity  to  contract.  AbboHy  C.  J., 
was  clearly  of  opinion  at  the  trial,  that  as  the  goods  were  suited  te 
the  defendanf  s  degree,  and  had  been  actually  ordered  and  enjoyed 
by  him,  and  the  plaintiffs  had  no  reason  to  suppose  him  of  un- 
sound mind,  the  action  was  maintainable ;  and  the  plaintiflb  had  a 
verdict. 

^^  In  moving  for  a  rule  nisiy  to  enter  a  nonsuit.  Brougham  con- 
tended that  lunacy  is,  in  law,  an  answer  to  an  action  upon  a  con- 
tract. Independently  of  any  authority  upon  the  subject,  geoeai 
reasoning  would  support  the  position,  that  a  person  of  insane 
mind  is  incapable  of  entering  into  any  contract,  either  express  or 
implied.  Upon  principle,  a  lunatic,  being  bereft  of  all  reason,  is 
considered  in  the  eye  of  the  law  as  if  he  were  naturally  dead.  It 
is  true,  that  in  some  cases  it  has  been  said,  that  a  person  in  this 
melancholy  situation  cannot  avail  himself  of  this  defence  (m),  be- 
cause no  man  shall  be  permitted  to  stultify  himself  by  setting  up 
his  own  insanity.  Originally  the  law  was  otherwise ;  and  in  mo-^ 
dem  times,  it  seems  to  have  been  clearly  established,  that  insanity 
is  a  good  defence :  Yates  v.  Boen  (n),  Sergeson  v.  Seedy  (o),  and 
Faulder  v.  Silk  (p).  [Bcyley,  J.  Those  were  cases  of  bonds  or 
other  specialties.  Suppose,  in  an  action  on  a  bond,  a  defendant 
gave  in  evidence  that  he  was  intoxicated  with  liquor  at  the  time 
of  execution,  would  not  that  be  answer  to  the  action  (q)  ?]  There 
is  a  vast  difference  between  a  mental  infirmity,  brought  on  by  a 


(/)  The  inquifiilion    is  only    pre-  398 ;   Cross  v.  Andrews,  id,y  622. 
sumptive  evidence  of  the  lunacy  aj^inst  (n)  Stm.  1 104. 

third  persons.  FmUder  v.  Silk^  3  Camp.  h))  2  Alk,  4 12. 

126.  lp\  3  Camp,  126. 

(m)  Stroud  \\  Marshall^  3  Cro.  Eliz.  (y)  See  post,  I U. 
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party^s  own  exlcess,  and  an  insanity  of  mind,  resulting  from  the 
▼isitation  of  God.  A  lunatic  is,  in  the  eye  of  the  law,  as  inca- 
pable of  contracting  as  if  he  were  naturally  dead.  In  this  respect 
tile  plea  of  lunacy  differs  from  that  of  infancy.  An  infant  is  not 
mentally  incapacntated,  and  he  may  affirm  his  contracts  when  of 
age;  but  a  confirmed  lunatic  can  never  be  bound  by  an  act  done 
during  the  operation  of  his  malady.  No  doubt  great  inconve- 
nieudes  may  arise  from  the  principle  contended  for;  but  it  is 
submitted  that  no  distinction  exists  between  necessaries  and 
luxuries,  or  between  simple  contracts  and  specialties.  A  lunatic 
is  Qtteriy  incapable  of  binding  himself  by  any  contract,  either 
express  or  implied.^ 

AbbM^  C.  J.  *'  I  was  of  opinion  at  the  trial,  that  the  evidence 
produced  in  this  case  was  not  such  as  ought  to  defeat  the  plaintiff^s 
right  of  recovering  in  the  present  action ;  considering  that  it  was 
brought  for  the  hire  and  use  of  carrii^es,  sniied  to  tfie  state  and 
degree  qfthe  defendant^  and  by  him  actually  ordered  and  enjoyed. 
That  was  the  ground  on  which  I  expressed  my  opinion.  I,  how- 
ever, took  care  to  distinguish  this  from  the  case  of  an  unexecuted 
contract,  and  from  the  case  of  an  agreement  entered  into  under 
such  drcumstances  as  might  lead  any  reasonable  person  to  con- 
clude, that  at  the  time  it  was  made,  the  party  was  of  unsound 
mitid.  A  case  of  the  latter  description  would  come  under  that 
class,  where  imposition  is  practised  upon,  or  advantage  taken  of, 
the  mental  infirmity  of  the  contracting  party.  To  such  cases,  I 
by  no  means  wished  to  extend  the  opinion  which  I  have  formed 
in  the  present  instance.  My  judgment  is  governed  by  a  reference 
to  the  particular  circumstances  of  this  case;  and  it  is  not  to  be 
understood  as  embracing  cases  of  the  description  to  which  I  have 
alluded.  Imbecility  of  mind  may,  or  may  not,  be  a  defence  in 
the  case  of  an  unexecuted  contract;  I  am  not  saying  that  it  would, 
nor  does  my  present  opinion  decide  that  it  would  not.''* 

Hayley^  J.,  and  Holroyd^  J.,  concurred :  and  Mr.  Justice  Lit- 
tiedaUy  said,  ^'  There  is  no  doubt,  that  a  deed,  bond,  or  other 
specialty,  may  be  avoided  by  a  plea  of  lunacy,  if,  at  the  time  it 
was  executed,  the  contracting  party  was  non  compos  mentis;  but, 
it  seemed  to  me,  that  the  rule  of  law  in  this  respect  does  not  apply 
to  the  case  of  necessaries  supplied  to  a  person,  who  is,  generally 
speaking,  of  sound  mind,  but  insane  on  some  particular  subject. 
It  is  true  that  the  inquisition  in  this  case  finds,  retrospectively. 
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that  the  defendant  was  of  unsound  mind,  both  before  and  at  the 
time  these  contracts  were  entered  into ;  but,  I  think,  that  does  not 
make  any  difference.^' 

In  a  subsequent  case(r)  it  appeared  that  the  claim  was  for 
work  done,  &c.,  in  some  rooms  belonging  to  a  society,  of  which  the 
defendant  was  the  chairman*  The  defendant  had,  as  chairman^ 
signed  a  resolution  that  the  work  should  be  done,  and  had  given 
directions.  Subsequently  he  was  found,  under  a  commission  of 
lunacy,  to  have  been  insane,  from  a  period  antecedent  to  the 
performance  of  the  work  ;  but  the  plaintiff  was  not  aware,  at  the 
time,  of  the  defendant's  insanity ;  and  he  transacted  bunness  as 
usual.  Lord  Tenterden  held  that  the  action  was  maintainable ; 
there  being  no  evidence  of  imposition. 

In  the  case  of  Niell  v.  Morley  («)  the  lunatic,  being  a  plumber^ 
attended  a  sale  of  building  materials  and  bought  several  lots :  this 
occurred  in  the  month  of  May,  1800  ;  in  the  month  of  August 
following,  an  inquisition  was  taken,  finding  him  lunatic  from  the 
first  of  May,  1797.  A  bill  was  filed  by  his  committee  to  recover 
back  the  purchase  money ;  but  there  appearing  nothing  unfair  in 
the  sale.  Sir  W.  Grant  refused  to  interpose,  and  said,  ^^  assuming 
it  to  be  the  legal  consequence  that  every  act  of  the  lunatic,  subse- 
quent to  the  time,  (found  by  the  jury,)  is  absolutely  void,  nothing 
can  be  more  inconvenient  than  for  this  court  to  give  effect  to  tbat 
legal  consequence,  setting  aside  every  dealing  in  the  course  of  his 
trade,  giving  an  account  of  all  he  has  lost,  &c.  If  the  plaintiff  is 
right  in  saying  all  this  is  void  at  law,  let  him  resort  to  law  and 
recover  if  he  can." 

According  to  these  modem  authorities,  the  liability  of  a  person 
of  unsound  mind,  bears  some  analogy  to  the  case  of  an  infant,  in 
regard  to  his  contracts.  The  non  compos  is  responsible  for  fieces- 
saries;  and  perhaps  other  goods  suitable  to  his  station,  which 
have  been  actually  enjoyed  by  him,  and  supplied  under  circum* 
stances  which  evince  that  no  advantage  of  his  mental  incapacity 
was  attempted  to  be  taken  by  the  person  contracting  with  him. 
But  he  seems  not  to  be  responsible  on  ^specialties ;  and  probably  he 
may  not  be  liable  on  special  executory  contracts.  His  liability 
for  necessaries  and  suitable  articles,  is  rather  a  protection  and 
benefit,  than  a  disadvantage  to  him. 


(r)  Broum  v.  Jodrell,    3  C.  &  P.  {s)  9  Ves.  478. 

30;  M.  &  M.  105,  S.  C. 
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If  the  party  were  sane  when  the  contract  was  made,  evidence  of 
previous  or  subsequent  insanity  is  not  material ;  except  that,  in  a 
doubtful  case,  it  creates  a  suspicion  of  insanity  at  the  time  the 
agreement  was  entered  into  (t). 

With  regard  to  persons  of  weak  intellects,  but  not  insane,  even 
equity  will  not  relieve;  if  no  deception  were  practised  (u), 

8.    Of  Contracts  with  Drunkards. 

It  appears  to  have  been  formerly  considered,  even  in  equity, 
that  an  agreement  is  not  void,  although  entered  into  by  the  party 
charged  thereon,  whilst  he  was  in  a  state  of  absolute  drunkenness; 
unless  such  inebriety  were  occasioned  by  the  contrivance  of  the 
other  party,  or  some  positive  fraud  were  practised  {x).  But,  on 
principle,  such  an  intoxication  as  entirely  deprives  a  party  of  the 
use  of  his  reason,  seems  to  avoid  an  engagement  entered  into  by 
him  during  this  mental  incapacity;  although  produced  by  hit^ 
own  folly,  and  although  no  actual  fraud  be  intended  or  practised. 
And  it  would  seem  that  this  is  the  law  at  the  present  day  {y). 
In  Pitt  V,  Smith  {z\  Lord  EUeiiborough  held  that  an  agreement, 
signed  by  a  person  in  a  state  of  complete  intoxication,  is  void, 
c^bserving  that  '*  such  a  person  had  no  agreeing  mind.'^  The 
learned  judge  adhered  to  the  same  principle  in  a  subsequent 
case  (a).  It  is  also  worthy  of  observation,  that  the  same  doctrine 
is  upheld  by  the  law  of  Scotland  (ft) .  And  Pothier  (c)  observes : — 
'*  It  is  evident  that  drunkenness,  when  it  goes  so  far  as  absolutely 
to  destroy  the  reason,  renders  a  person  in  this  state,  so  long  as  it 
continues,  incapable  of  contracting,  since  it  renders  him  incapable 
of  consent.*^ 

4.   Of  Contracts  with  Infants  {d). 

The  age  of  twenty-one  years  {e)  has  been  fixed  as  the  period 


(I)  See  M^Adam  t.  Walker,  I  Dow. 
R.177. 

(«)  Osmond  V.  Fitzroy^  3  P.  Wms. 
129;  1  Fonbl.Tr.  £q.  5th  ed.  66,  68, 
Bote  (r) ;  Lewit  ▼.  Pead^  I  Ves.  jun. 
19.  As  to  inadequacy  of  consideration, 
Wbt  oJtle,  26. 

(or)  Cory  v.  Cory,  1  Ves.  19;  3  P. 
Wms.  130;  Co.  Lilt.  247;  1  Fonbl. 
Tr.  Eq.  6lh  ed.  67,  68 ;  Stockley  v. 
Siockfey,  1  Ves.  &  B.  30. 

(y)  /d.,  Cooke  v.  Clanworth,  18  Ves. 
15;  3  Chitty  Com.  Law,  54;  on/c, 
10,  per  Bayley,  J. 

{z)  3  Camp.  33. 


(a)  Fenton  v.  HoUoway,  I  Stark.  R. 
126. 

(b)  Ersk.  Inst.  814,  815 ;  3  Camp. 
34,  note.  As  to  frauds  on  drunkards^ 
see  Gregory  v.  Frazer,  3  Camp.  454  ; 
cited  1  B.  $c  Ad.  670,  per  Cwr.;  Bnl. 
N.  P.  172 ;  Brandon  v.  Old,  3  C.  &  P. 
440. 

(c)  On  Contracts,  part.  1,  c.  l,s.  1, 
art.  4,  vol.  i.  page  29,  Erans*s  ed. 

(d)  See  in  general,  Bing.  on  In- 
fancy; Com.  Dig.,  ^n/ait<;  Bac.  Ab. 
Infancy, 

(e)  See  Anon,  1  Salk.  44 ;  2  Pothier, 
by  EvanR4  5l. 
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Mrhen  an  absolute  and  unlimited  legal  ability  to  contract  shall 
commence:  or  it  may,  perhaps,  be  more  correctly  said,  that  at 
this  period  the  protectiofi  afforded  to  infants  against  improvident 
bargains,  and  the  artifices  of  designing  persons,  ceases.  For 
infants  are  rather  incapable  of  obliging  themselves  by  their  con- 
tracts, than  incapable  of  contracting.  This  rule  appears  to  have 
been  borrowed  from  the  feudal  law,  by  which  the  tenant*  at  this 
age,  was  presumed  to  have  acquired  sufficient  bodily  strength  to 
attend  his  lord  in  the  wars;  and  therefore,  at  this  age,  ceased  to 
be  the  ward  of  his  guardian  in  chivalry  (J^. 

The  general  principle  is,  that  the  contract  of  an  infant,  how- 
ever fair  and  conducive  to  his  interests  it  may  in  reality  be,  is 
not  binding  on  him,  unless  the  supply  of  necessaries  to  him*  be 
the  object  of  the  agreement ;  or  unless,  after  he  has  attained  the 
age  of  twenty-one  years^  he  confirm  his  voidable  contracts  (g).  It 
becomes  therefore  material  to  consider; — 

1st,  What  are  necessaries. 

2ndly,  What  are  not  so. 

Srdly,  The  confirmation  after  coming  of  age. 

And  4thly,  The  liability  of  others  contracting  with  infants. 

The  mode  of  pleading  and  proving  the  defence  of  infancy,  will 
be  noticed  hereafter. 

1.  What  are  necessaries. — Such  necessary  things  as  relate 
immediately  to  the  person  of  an  infant ;  as  his  meat,  drink,  ap- 
parel, lodgings,  and  medicine,  at  fair  and  reasonable  prices,  and 
with  due  regard  to  the  degree  and  estate  of  the  infant,  are  clearly 
necessaries  for  which  he  is  liable  (A). 

^'  An  infant  may  bind  himself  to  pay  for  his  good  teachi$%g 
or  instruction,  whereby  he  may  profit  himself  afterwards  (t)." 
And  it  was  said  by  three  justices,  in  Manby  v.  Scott  (Af),  that  he 
may  contract  to  pay  so  much  for  instructing  him  in  reading  and 
^writing ;  and  in  Pickering  v.  Gunning  (/),  it  appears  to  have 
been  decided  that  a  promise  by  a  child  of  fourteen  years  of  age, 
to  pay  a  reasonable  sum  for  board,  lodging,  and  schooling^  was 
binding  on  him.     We  shall  presently  have  occasion  to  observe 


(/)  Co.  LitL  78  6, 17U.  1  Wood.  V.  L.  402,  and  iiote(/). 

(j[)  Bac.  Ab.  Infancy  (I)  3;  I  Wood.  (A)  1  Sid.  1 12. 

V.  L.  400.  (/)  Sir  W.  Jones,  1 82 ;  Palmer,  528, 

(*)  Bac.  Ab.  Infancy  {I)  \  3  Com.  &  C;    I  Rol.    Ab.,  Enfants^  729, 

TMff.,  Enfant  (B),  5.  S.  C. 

(t)  Co.   Lit.  172  a;    3Sa1k.  196; 
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that  where  the  infaDt  is  placed  at  school  by  bis  parent,  credit  is 
inifdiedly  given  to  the  latter  only. 

In  OMumpsii  agmnst  husband  and  wife,  for  money  paid  to  the 
use  of  the  wife  before  her  coverture,  it  appeared  that  the  plaintiff 
and  the  wife  of  the  defendant,  were  brother  and  sister,  and  each 
had  a  sum  of  300/.  as  a  fortune.  In  the  year  179S,  the  sister, 
being  then  under  age,  the  plaintiff  paid  a  sum  of  40/.  to  a  third 
person  as  a  premium  for  taking  the  sister  as  an  apprentice,  to 
kam  millinery;  and  a  letter  was  read  from  the  sister  to  the 
plaintiff,  wherein  she  expressed  her  gratitude  to  him  for  this  mark 
of  bis  kindness,  and  hoped  it  would  be  in  her  power  to  pay  him 
soon.  But  she  was  under  age  when  this  letter  was  written,  and 
no  subsequent  promise  was  proved.  ^^  Lord  Kenyan  declared 
himself  clearly  of  opinion  that  this  sum  of  money  could  not  be 
considered  as  necessaries ;  and  therefore  that  the  payment  of  it 
could  not  be  enforced  in  a  court  of  law ;  where  a  man  does  an  act 
of  generosity  for  an  infant,  he  relies  wholly  on  the  generosity  of 
the  infant  to  make  a  suitable  return.  The  infant  ought  to  make 
a  due  return,  but  it  is  a  duty  of  imperfect,  not  ci  legal  obli- 
gation (m).^ 

No  action  is  maintmnable  against  an  infant  on  his  covenant  to 
aerve,  in  an  indenture  of  apprenticeship.  This  point  was  decided 
in  Gilbert  v.  Fletcher  (n),  where  it  was  laid  down  by  the  Court 
that  neither  at  common  law,  nor  by  the  statute  5  Eliz.,  is  any 
covenant  or  obligation  of  an  infant  for  his  apprenticeship  binding 
upon  him.  If  he  misbehave  himself,  (said  the  Court),  the  master 
may  correct  him  in  his  service,  or  complain  to  a  justice  of  the 
peace  to  have  him  punished  according  to  the  statute;  but  no 
remedy  lies  against  an  infant  upon  such  covenant;  and  therefore 
it  was  adjudged  for  the  defendant.  It  is  said  that  by  the  custom 
id  London  an  infant  may  bind  himself  in  an  indenture  of  appren- 
ticediip,  so  as  to  be  subject  to  an  action  against  him,  even  in  the 
courts  at  Westminster  (o). 


(m)  Sitdth  Y.  Gibwn^  Peak  Addl. 
Cases,  52.  It  is  not  clear  upon  what 
mecise  gnmnd  this  case  was  decided. 
it  appears  to  haye  been  a  gratuitous 
payment  in  the  first  instance;  and 
mmhle^  that  there  was  no  distinct  and 
abiolute  promtje  of  repayment;  see 
f,  124. 


(n)  Cro.  Car.  179.  See  Eex  y.In- 
halfitanU  of  Cromethyy  3  B.  &  Aid. 
584 ;  Rex  v.  Inhabitants  of  Arundely 
5|M.  &  Selw.  257  ;  Rex  y.  InhmhiUmU 
of  Queemboroughj  2  B.  &  Ad.  219. 

(o)  StanttnCe  Cote,  Moore's  Reports, 
135.  See  Eden's  Case,  2  M.  &  Selw. 
226,229. 
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The  term  ^*  necessaries,^  is  not  to  be  strictly  confined  to  such 
matters  as  are  positively  essential  to  the  infants  personal  subais' 
tence  or  support ;  but  is  a  reladve  expression,  to  be  construed 
with  reference  to  his  actual  rank,  fortune,  and  age  (p).   Therefore 
a  livery  for.  the  servant  of  an  infant,  who  was  a  captain  in  the 
army,  were  held  to  be  necessaries  for  which  he  was  liable ;  but 
he  was  considered  not  to  be  responsible  for  cockades  ordered  for 
some  of  the  soldiers  of  his  company  (9).     And  it  seems  that  he 
may  be  charged  for  regimentals  sold  to  him  as  a  member  of  a 
volunteer  corps ;  Lord  EUenborofigh  saying,  that  in  those  perilous 
times,  when  young  men  had  enrolled  themselves  in  different  oorpi, 
for  the  defence  of  the  countrv,  he  should  hold  that  clothes  so 
furnished  were  necessaries  (r).     And  horses  may  be  and  are  neces- 
saries, so  as  to  subject  an  infant  to  liability  for  the  price  or  hire 
thereof,  if  tliey  be  suitable  to  his  fortune  and  rank  in  life ;  and  if 
so,  he  is  also  liable  for  any  necessary  work  with  regard  to  such 
horses ;  but  then  to  be  shewn  in  the  replication  to  a  plea  of 
infancy,  in  such  case,  that  the  horses,  as  well  as  the  work,  were 
necessaries  («).     It  seems  also,  that  an  infant  cannot  avoid  a  lease 
granted  by  him,  and  which  is  for  his  benefit  (/) ;  and  that  he  is 
liable,  on  arriving  at  full  age,  for  a  reasonable  fine,  assessed  during 
infancy,  in  respect  of  a  copyhold  estate  which  has  descended  to 
him  («),  and  which  he  enjoyed  during  his  nonage,  and  afterwards. 
And  acts  of  necessity  shall  bind  him  ;  as  presentations  to  beneficesj 
admittances  to,  and  grants  of  copyholds  {x).     It  has  also  been 
held  that  an  action  of  debt  lies  against  an  infant,  for  a  reasonable 
rent  reserved  upon  a  lease  to  him,  of  a  house  which  he  has 
occupied  {^). 


{p)  Bac.  Ab.,  Infancy  (I) ;  3  Com. 
Dig.  Enfant  (B)  5.  See  Raintford  v. 
Fenwiek^  Carter  R.  215;  Ive  v.  C'Aef- 
ter^  Cro.  Jac.  560;  2  Rol.  R.  144; 
per  Lord  Kenyon,  Hands  v.  Slaney, 
8  T.  R.  578. 

(q)  Hands  v.  Slaney,  8  T.  R.  578. 

(r)  Coates  v.  Wilson,  5  Esp.  R.  152. 

(s)  Clowes  V,  Brooke,  2  Stm.  1 101. 

(0  Madden  v.  IVhite,  2  T.  R.  161  ; 
Zouch  V.  Parsons,  3  Burr.  1806. 

(«)  Evelyn  V.  Chichester,  3  Burr. 
1717;  Bull.  N.  P.  154. 

(x)  3  Salk.  196 ;  Zoitch  v.  Parsons, 
3  Burr.  \S0\, per  Mansfield,  C.  J. 

(i/)  Kirton  t.  Eliott,  2  Bubtr .  69; 


cited  by  Yates,  J.,  in  Evelyn  r,  Chi' 
Chester,  3  Burr.  1719.  In  Rol.  Ab.731, 
tit.  Infants,  pi.  45,  the  same  case  is 
mentioned  by  the  name  of  Kettel  r, 
Eliot,  as  only  deciding  tliat,  if  thee 
party  continue  to  occupy  on  attaining 
his  lull  age,  he  is  liable  for  arrears 
which  accrued  during  his  minority. 
It  would  seem,  at  the  present  day,  that 
an  infaut  cannot  be  sued  on  his  cove^ 
nant  in  a  lease  to  pay  a  fixed  rent» 
although  he  would  be  liable  in  auunqn 
sit,  to  pay  a  reasonable  rent  for  pi^< 
mises  necessary  for  him,  and  suit- 
able to  his  station  and  fortaoe. 
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'  ''  Necessaries  for  an  infanfs  vAfe^  are  necessaries  for  him ;  but 
if  provided  in  order  for  the  marriage,  he  is  not  chargeable  though 
she  use  them  {z)^  He  is  liable  for  necessaries  supplied  to  his 
lawful  dttldreuy  upon  his  express  or  implied  credit  (a). 

A  person  who  pays  for  an  infant,  and  at  his  request,  a  debt 
which  the  latter  had  contracted  for  necessaries,  stands,  even  at 
law,  in  the  situation  of  the  original  creditor,  and  may  sue  the 
minor  for  money  paid  (6).  It  would  seem,  he  is  liable  for  money 
paid  to  release  him  from  custody,  in  execuiiofij  without  shewing 
that  the  original  debt  was  for  necessaries :  cUUer  if  he  were  in 
custody  only  on  mesne  process,  when  the  party  paid  the  debt  for 
him  (c).  And  where  an  action  was  brought  to  recover  a  sum  of 
money,  paid  to  liberate  an  infant  from  arrest  in  Scotland^  it  was 
held  necessary  for  the  defendant,  in  order  to  establish  a  plea  of 
infancy,  to  shew  that  the  facts  would  have  afforded  a  defence 
by  the  law  of  Scotland ;  in  which  country  the  cause  of  action 
accrued  (d). 

It  seems  that  an  infant  is  bound  by  the  conduct  of  his  solicitor 
in  a  cause  {e)\  and  that  a  feme  infant  may  sometimes  be  bound 
by  a  marriage  contract,  properly  settling  her  property,  and  deli- 
berately and  fairly  entered  into,  with  the  consent  of  her  friends 
and  relations  {f). 

It  is  enacted  by  the  Friendly  Society  Act,  10  G,  4,  c.  56, 
s.  S2,  **  that  a  minor  may  become  a  member  of  any  such  society ; 
and  may  execute  all  instruments,  give  all  necessary  acquittances, 
and  enjoy  all  the  privileges,  and  be  liable  to  all  the  responsibilities 
appertaining  to  members  of  matured  age,  notwithstanding  his  or 
her  incapacity  or  disability  in  law  to  act  for  himself  or  herself: 
provided  always,  that  such  minor  be  admitted  into  such  society 
by  and  with  the  consent  of  his  or  her  parents,  masters,  or  guar- 
dians.^ 


iz)  Turnery.  7m6y,  at  Guildhall; 
per  Pratt,  C.  J.,  Raimford  v.  Fen- 
irjeil,  Carter  R.  215. 

{a)  Bac.  Max.  p.  8(5,  ed.  1741  ;  1 
Fonbl.  Tr.  Eq.  73,  5th  ed. 

(6)  Marlow  V.  PUfit:ld,  1  P.  Wins. 
558;  Ellis  v.  Ellis,  5  Mod.  368; 
BmrU  V.  Peale,  10  Mod.  67 ;  EllU  v. 
EUU,  12ui.  197. 

(r)  Clarke  v.  Leslie,  5  Esp,  R.  28. 
See  Finite  v.Jowle,  13  East,  6. 

(d)  Male  V.  Roberts,  3  Esp.  IL  163. 


An  executor  may  pay  an  infant  a 
legacy  for  the  purpose  of  neceseariesi 

1  Fonhl.Tr.  Eq.  74. 

(e)  Tillotton  v.  Hargrave,  3  Madox, 
495.  By  decree  in  a  court  of  equity, 
Wall  V.  Bwhhy,  1  Bro,  C.  C.  484 ; 

2  Ball  &B.  213. 

(/)  Ainsliev  Medlycott,  9  Ves.  14  ; 
Milner  v.  Lord  Harewood,  18  id.,  259 ; 
1  Powell  on  Contracts,  41,  61,  63; 
1  Fonbl.  Tr.  Eq.  5th  ed.  74,  note. 
Sec  Comyn  on  Contracts,  622, 
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2,  What  are  not  necessaries. — From  what  has  just  been 
observed,  it  will  be  readily  perceived  what  are  not  Decessariefl^ 
The  law  regards  the  real  rank,  and  actual  state  of  the  circum^ 
stances  of  the  infant;  and  trusts  not  merely  to  the  appearance  he 
assumes  in  society.  Many  articles  which  may,  at  first  sight, 
appear  to  be  necessary  for  an  infant,  are  not  so  in  reality;  aodv 
in  that  case,  the  infant  is  not  responsible.  Therefore,  when  aa- 
iniant  is  alr^uly  provided  with  sufficient  necessaries  by  his  father,- 
or  has  been  supplied  by  other  tradesmen  than  the  plaintiff,  and 
consequently  was  under  no  fiecesrily  to  purchase  that  for  which 
he  is  sued,  he  is  not  liable,  although  the  plaintiff  was  not,  at  the 
time,  aware  of  the  fact :  and  it  is  the  duty  of  a  tradesman,  by  in- 
quiry, to  ascertain  the  real  occasion  which  the  infant  has  for  the 
goods  he  is  about  to  purchase,  although  th^y  are  goods,  which^ 
generally  speaking,  fall  within  the  description  of  necessaries  {g). 

An  infant  is  not  liable  for  his  schooling,  if  he  were  placed  at 
the  school  by  his  parent  or  guardian.  In  such  case,  although  the 
education  may  be  necessaries  for  which  an  infant  might  otherwise 
be  liable,  yet  it  shall  be  implied  that  credit  was  given  to  the 
parent  or  guardian  only  (A).  But  it  seems  that  a  father  is  not 
under  a  legal  obligation  to  edttccUe  his  child ;  and  could  not  be 
made  liable,  if  the  circumstances  absolutely  negatived  his  assent 
to  the  cohtract  with  the  party  instructing  the  infant  (i).  There 
appears,  indeed,  to  be  no  responsibility  on  the  part  of  a  father, 
even  for  necessary  goods  supplied  to  his  son;  unless  diere  be 
some  proof  of  a  contract  express  or  implied :  and  that  there  must 
be  a  prioi^  authority,  or  a  subsequent  recognition  of  the  daim  {Jt\ 
The  usual  evidence  is,  that  the  son  lived  under  the  father^s  roof; 
and  that  the  goods  were  necessaries,  and  were  delivered  at  the 
residence  of  the  latter :  and  this  proof  is  primA  facie  sufficient. 

In  an  action  against  a  parent  for  the  price  of  regimentals  fur- 
nished to  his  son,  Abbott^  C.  J.,  left  it  to  the  jury  to  consider, 
whether  they  could  infer  that  the  order  was  given  by  the  assent 
and  with  the  authority  of  the  father.     He  said  that  **  a  father 


{s)Ba%nhr%dgc  y.PickerinQy  2VA9U  lim'sed. 
R.  1325 ;  Ford  v.  FothergiU,   1  Esp.  (i)  Hodges  v.  Hodye$.   Peske  AddL 

R.  2 11 ;  Peake  R.  229,  S.  C. ;  C(Zk  Cases,  79. 

V.  Dtaton,  3  C.  &  P.  114,  94 ;  Story  (k)  Blackburn  v.  Mackay.  1  C   & 

*••  f^f^' 4  irf.,  526.  P.   1,   cor.  Abbott,  C.  J^i    Hwi  r. 

(A)  Duncomh  v.  Tickridye,  Aleyn  TuUemach^,    id,,  5,    eor.   Bammriu 

R.  94 ;  3  Bac.  Ab.  595,  Marg.  Gwil-  J.  Sec  Wilkins  v.  WelU,  3  id.,  231 


OF   CONTBACTS    WITH    INFANTS.  119 

would  not  be  bound  by  the  contract  of  his  son,  unless  either  an 
actual  authority  were  proved,  or  circumstances  appeared  from 
which  such  an  authority  might  be  implied.  Were  it  otherwise^  a 
lather,  who  had  an  imprudent  son,  might  be  prejudiced  to  an 
indefinite  extent;  and.it  was  therefore  necessary  that  some  proof 
should  be  g^vai,  that  the  order  of  a  son  was  made  by  the  autho- 
rity of  his  father*  The  question,  therefore,  for  the  consideration 
of  the  jury  was,  wheth^  under  the  circumstances  of  the  particular 
case,  there  was  sufficient  to  convince  them  that  the  defendant  had 
invested  his  son  with  such  authority.  He  had  placed  his  son  at 
the  military  college  at  Harlow^  and  had  paid  his  expenses  whilst 
he  lemained  there.  His  son,  it  appeared,  then  obtained  a  com- 
misnon  in  the  army ;  and  having  found  his  way  to  London^  at  a 
ooosideFable  distance  from  his  father's  residence,  had  ordered 
regimentals  and  other  articles,  suitable  to  his  equipment  for  the 
Eaai  Indies.  If  it  had  appeared  in  evidence  that  the  defendant 
bad  supplied  his  son  with  money  for  this  purpose,  or  that  he  had 
ordered  these  articles  to  be  furnished  elsewhere,  either  of  those 
drcumstanoes,'*  (the  learned  judge  observed,)  ^^  might  have  re- 
butted the  presumption  of  any  authority  from  the  defendant  to 
ofder  them  from  the  plaintiff.  Nothing,  however,  of  this  nature 
had  been  pvoved ;  and  since  tiie  articles  themselves  were  necessary 
far  the  son,  and  suitable  to  that  situation  in  which  the  defendant 
had  placed  him,  it  was  lor  the  jury  to  say  whether  they  were  not 
satisfied  that  an  authority  had  been  given  by  the  defendant.^ 
After  his  lordship  had  fully  commented  upon  all  the  circumstances 
of  tbe  case,  the  jury  found  in  favour  of  the  plaintiff  (/).  If  a 
husband,  living  in  a  state  of  separation  from  his  wife,  suffer  his 
children  to  reside  with  her,  he  impliedly  constitutes  her  his  agent 
to  arAer  necessaries  for  the  children  on  his  credit  (m).  And  if 
children  be  left  by  their  father  under  the  protection  of  a  servant, 
the  latter  has  implied  authority  to  provide  medical  assistance  for 
the  children  on  the  father's  credit,  if  the  children  meet  with  an 
accident,  although  it  occurred  from  the  carelessness  of  the  ser- 
vant {n).  And  where  a  wife,  in  the  absence  of,  and  unknown  to, 
her  husband,  contracted  for  the  board  of  his  daughter,  aged  seven- 


(0  Baker  y.  Keen,  2  Stark.  R.  501.  in)  Cooper  v.  Phillips,  4  C.  &  P. 

(m)  Rnwlins  v.  Vandt/key  3  Esp.  R.      681. 
250,  252,  per  Lord  KliUin. 
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teen,  who  after  some  time  was  removed  by  her  to  another  ntum- 
tion ;  and  in  an  action  by  the  person  with  whom  she  was  last 
placed,  it  was  proved  that  the  husband  had  pud  for  the  first  boardi 
although  he  expressed  some  disapprobation  of  it;  it  was  held 
that  the  husband  had  thereby  so  far  acknowledged  the  discre- 
tionary power  of  the  wife  to  contract  for  this  purpose,  as  to  make 
him  liable  to  the  plaintiff  upon  the  second  contract  (o). 

Even  the  father  of  a  bastard  is  liable,  upon  an  implied  contract, 
to  pay  for  necessaries  supplied  for  the  child,  although  no  order 
of  bastardy  has  been  made,  if  he  have  adopted  it,  by  taking  it 
to  his  home  (p).  And  it  seems  that  if  the  father  of  such  a  child 
consent,  (without  an  order  of  bastardy,)  to  pay  an  annual  sum  for 
its  support,  he  will  be  bound  to  continue  to  do  so,  or  to  provide 
for  the  child  himself,  or  to  give  the  most  distinct  notice  of  his 
intention  to  discontinue  the  payment  in  future  (q).  And  where 
the  father  of  an  illegitimate  child  admitted  it  to  be  his  daughter, 
and  at  one  time  allowed  an  annual  sum  for  its  support;  and  it 
appeared  that  he  knew  that  the  child,  (being  sixteen  years  old,) 
was  boarded  and  clothed  by  the  plaintiff;  and  neither  expressed 
his  dissent,  nor  took  the  infant  away ;  it  was  held  that  he  was 
impliedly  liable  for  the  board  and  lodging  (r).  But  in  these 
cases,  future  liability  may  be  repudiated;  and  where  the  sup- 
posed father,  having  made  various  payments,  refused  to  continue 
to  support  the  child,  until  the  mother  obtained  an  order  of  filia- 
tion ;  it  was  held  that  the  mother  could  not  sue  for  the  subsequent 
maintenance  of  the  child  (s). 

A  father  in  law  is  not  bound  by  law  to  maintain  his  wife's 
children  by  a  former  marriage ;  but  he  becomes  impliedly  liable, 
if  he  assume  the  character  of  a  parent  towards  them,  by  taking- 
them  into  his  house  and  permitting  them  to  appear  to  be  part  dt 
his  family,  or  do  other  acts  calculated  to  induce  others  to  give  him 
credit  for  necessaries  supplied  to  the  children  {t).  And  if  a  father 
in  law  educate  and  support  his  wife's  child  by  a  former  husband. 


(o)  Farti^ih  v.  Milne,  Sitt.  after  M.  268. 

T.  1808,  Guildhall,  K.  B.,  Paley  on  (r)  Nichole  v.  Allen,  3  C.  &  P.  36. 

Prin.  &  Agent,  120,  note  (z).  (»)  Furillio  v.  Crowther,  7  D.  &R. 

(p)  Hesketh  V.  Joining,  5  Esp.  R.  612. 

131,  cor.   Lord  Ellenborough.     See  (/)  Tubb  v.  Harrison,  4  T.  R.  118; 

1  Bla.  C.  458.  Cooper  r.  Martin,  4  East,  76 ;  Sume 

(q)  Cameron  v.  Baker,  1  C.  &  P.  v.  Varr,  3  Esp.  R.  1. 
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without  intending  at  the  time  to  charge  such  child  with  the  ex- 
penses, he  cannot  recover  a  remuneration  from  the  child  on  its 
attaining  full  age  (u) ;  unless  there  be  an  express  promise  to  refiay 
him  (j*). 

It  has  been  laid  down,  that  an  infant  is  not  liable  for  repairs 
dooe  to  his  house  (^).  He  is  not  bound  by  an  agreement  to  refer 
a  dispute  to  arbitration  (x) ;  nor  by  the  recitals  in  a  deed  made 
during  infancy  (a). 

The  law  considers  that  an  infant  has  not  sufficient  discretion  to 
conduct  any  trade  or  business ;  consequently  he  is  not  liable  for 
goods  supplied  to,  or  work  done  for  him,  in  order  to  enable  him 
to  cany  on,  or  in  the  course  of,  his  trade,  occupation  or  calling  {b). 
And  upon  this  ground  he  is,  it  seems,  entitled  to  recover  back  a 
mm  deposited  by  him  under  an  agreement  that  he  would  become 
a  partner  ¥rith  another  person  in  trade,  at  a  future  day ;  and 
which  sum,  it  was  agreed,  should  be  forfeited  on  his  breach  of  the 
agreement ;  he  repudiating  the  contract,  by  refusing  to  become  a 
partner  at  the  prescribed  period  (c).  Where,  however,  an  infant 
agreed  to  become,  and  became,  a  partner  with  another  person,  and 
they  paid  a  premium  to  the  defendant  on  taking  from  him  a  lease 
of  jnremises ;  and  the  partnership  continued^  and  the  partners 
enjoyed  the  premises,  for  ^  short  period  during  the  infancy ;  it  was 
hdd  that  the  infant,  who  avoided  the  lease  on  coming  of  age,  could 
not  recover  back  the  money  he  had  paid  for  premium  (d). 


(tt)  PW/y  ▼.  Rawlins,  Peake  Addl. 
C.  226^  per  lAwience,  J. 

(x)  Cooper  r,  Martin,  4  East,  76. 

(y)  Amm.,3SaXk,  196.  Sed  gu.  He 
is  pODishable  for  permissive  waste,  id, 

(z)  Bac.  Ab.,  Infancy  (I),  3;  Wat- 
fOD  cm  Arb.  40, 1 , 2. 

(a)  Milner  y.  Lord  Harewood,  1 8 
Ves.  274. 

(6)  Whywall  v.  Champion,  Stra. 
1063,  Dilk  V.  Keighley,  2  Esp.  R. 
480;  fTonrtcA ▼.  BrtMv,  2  M.  & Selw. 
209,  per  Lord  Rllenborough ;  Goode 
r.Harrison,5B.8icA\d,  147-,  Thornton 
V.  lUinguforth,  2  B.  &  C.  824 ;  4  D. 
&  B.  545,  S.  C.  But  if  he  use  g:oods 
(supplied  to  him  in  hiA  trade,)  as  neces- 
sanes  for  his  household  purposes,  he  is 
liable,  TuberviUe  v.  Whitehouse,  1  C. 
&  P.  94. 

(c)  Corpe  f.  Overton,  C.  P.  Nov.  7, 


1833,  M.  T.  Sed  vide  Wilson  r. 
Pearse,  Peake  Addl.  Cases,  196,  in 
which  Lord  Kenyon  is  reported  to 
have  decided,  that  a  deposit  paid  by 
an  infant  upon  a  public  house  agree- 
ment, may  be  recovered  back  by  him 
upon  his  refusal  to  complete  the  pur- 
chase. 

(d)  Holmes  v.  Blogg,  8  Taunt.  508 ; 
2  Moor,  552.  In  this  case  there  was 
a  partial  enjoyment  of  the  consider- 
ation. ButGibbs,  C.  J.,  in  delivering 
judgment,  cited,  with  approbation,  a 
dictum  of  Lord  Mansfield,  in  Drury  v. 
Drwry,  or  Lord  Buckinghamshire  v. 
Drury,  Wilmot's  Notes,  177  ;  3  Bro. 
P.  C.  492, 2d  ed  S.  C. ;  2  Eden,  60, 
72,  S.  C.  •'  That  if  an  infant  pay  mo- 
ney with  his  own  hand,  without  a 
valuable  consideration  for  it,  he  can- 
n3t  get  it  back  again." 
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An  infant,  as  he  cannot  trade,  cannot  be  a  bankrupt  (e) ;  or 
bind  himself  an  apprentice  (y*) ;  nor  is  he  liable  on  the  custom -of 
the  realm,  as  an  innkeeper  (g).  Neither  is  an  infant  Uable  as  a 
partner  with  another  person  in  a  business  (A).  As  an  infimt  it 
not  competent  to  state  an  account,  even  for  necessaries,  he  is  not 
liable  on  an  account  stated  (t) ;  nor  on  a  bill  of  exchange  to  which 
he  is  a  party,  although  it  were  given  for  necessaries  (Ar),  But- 
such  bill  is  good  as  against  other  parties  thereto  (/)•  According' 
to  some  ancient  authorities,  an  infant  is  liable  on  his  single  bill, 
that  is,  a  bond  without  a  condition,  for  necessaries  (m) ;  but  thi» 
may  now  be  doubtful ;  for  he  cannot  state  an  account,  and  die 
giving  such  an  instrument  necessarily  supposes  the  settlement  of 
an  account.  At  all  events  he  cannot  be  bound  by  a  bond  witb 
a  penalty  (n),  especially  if  interest  be  thereby  made  payable  (o). 
If  a  party  accept  a  bill  after  he  has  attained  the  age  of  twenty- 
one,  it  is  no  objection  that  it  was  actually  drawn  before,  in 
discj;iarge  of  a  debt  incurred  whilst  he  was  an  infant(p)*  But 
where  goods  are  delivered  to  a  carrier,  consigned  to  an  infan^ 
before  he  becomes  of  age,  but  do  not  reach  him  until  aft^rwarda, 
he  is  not  liable  (q). 

An  infant  is  not  liable  on  his  warranty  of  a  horse  sold  by 
him  (r) ;  and  a  lieutenant  in  the  royal  navy,  under  the  age  of 
twenty-one,  was  held  not  to  be  responsible  for  the  price  of  a 
chronometer,  supplied  to  him  at  a  time  when  he  was  not  in 


{e)  Ex  parte  Sydehothamy  I  Atk.  146; 
j^xfiarte  Jkf(m/e,4Ve8.603;  Culleo,  26; 
Eden,  2nd  ed.  1, 44  ;  (/Brim  ▼.  Cur- 
He,  3  C.  &  P.  283.  A  fiat  in  bank- 
raptCY  against  him  is  voui,  and  not 
merely  voidable,  BelUm  t.  Hodgttj 
2  M.  k,  Scott,  365 ;  9Bing.  365,  S.  C. 

{f)  AntCy  115. 

Q)  Carth.  161;  I  Rol.  kh..  Action 
BUT  le  Case  D  (3). 

(A)  Glostop  V.  Coleman,  1  Stark.  R. 
26 ;  Goode  v.  Harruon,  5  B.  &  Aid.  147. 

(f1  Trueman  t.  Hurst,  1  T.  R.  40; 
Ingtedew  v,  Douglas,  2  Stark.  R.  36 ; 
Hedgley  v.  Holt,  4  C  &  P.  104. 

(A)  niUiams  ▼.  Harrittm,  Carth. 
160 ;  Holt  R.  359,  S.  C. ;  Chitty  B. 
8th  ed.  21, 8 ;  224 ;  Bayley  on  B.  5th 
ed.  38,  46;  Williamson  v.  Waits,  1 
Camp.  552.  It  does  not  appear  in  the 
latter  case  what  party  to  the  bill  the 


plaintiff  was. 

(0  Taylor  v.  Croker,  4  Eq).  R.  187; 
Jones  Y.  Darsh,  4  Price,  300.  The 
infancy  of  the  payee  no  defence  in 
an  action  by  indorsee  or  drawer,  Chgif 
Y.  Cooper,  3  Dougl.  65. 

(m)  Russel  \,Lee,  I  Lcy.  86;  Co. 
Ut  172  a;  Cro.  El.  020;  Bull.  N.  P. 
155  a ;  3  Burr.  1801 ;  8  East,  330,1 ; 
Com.  Cont.  626. 

(fi)  Ayliff  Y.  Archdale,  Cro.  El.  920  ; 
Co.  Lit.  172  a.  CorpeY^Overttmyonie^ 
121,  note  (c). 

(o)  Fisher  v.  Mowhray,  8  East,  330  ; 
Bavlis  Y.  Dineley,  3  M.  &  Selw.  477. 

(p)  Stevens  y.  Jackson,  4  Camp. 
164.  See  2Rose,  284  ;  Chitty  B.  8tti 
ed.  22. 

(?)  Griffin  Y.  Latigfield,  3  Camp. 
254  ;  Dawes  v.  Peck,  8  T.  R.  330. 

(r)  Uowlett  V.  Ham^l,  4  Camp.  1 1 8. 
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oammissioii,  and  the  price  of  which  was  charged  682.,  and  there 
being  do  proof  that  it  was  essential  that  he  should  have  such 
an  article  («)• 

Neither  does  the  law  consider  that  an  infant  has  sufficient 
discretion,  properly  to  apply  money  placed  in  his  hands.  Conse- 
quently he  cannot  hold  the  office  of  clerk  of  a  court  of  requests ; 
if  it  be  part  of  the  duty  of  that  officer  to  receive  the  money  of 
the  suitors  (<)•  And  he  is  not  liable  for  money  lent  and  delivered 
to  Urn  to  purchase  necessaries ;  although  the  money  be  applied 
by  him  to  that  purpose  (t/).  But  equity  will  relieve,  in  such  case, 
hf  oofuidering  that  the  lender  stands  in  the  place  of  the  infantas 
creditor  for  necessaries,  who  has  been  satisfied  (:r).  Money  paid 
Jbr  an  infant  for  necessaries,  is  however  recoverable  from  him  (^). 
although  he  is  not  liable  for  money  received  by  him  for  the 
use,  under  a  contract  express  or  implied ;  yet,  where  he 
wrongfully  embezzles  money,  he  may  be  sued  as  for  money  had 
and  received  (2).  l^e  origin  of  the  claim  is  to  be  regarded. 
Wbere,  on  the  other  hand,  it  arises  strictly  out  of  a  contract  upon 
whidi  an  infant  is  not  liable,  a  party  shall  not  be  allowed,  by 
treating  the  breach  of  that  contract  as  a  tart,  and  suing  in  form 
ar  ddicto,  to  charge  the  infant.  ^*  If  one  deliver  goods  to  an 
ittfiuiion  a  contract,  knowing  him  to  be  an  infant,  he  shall  not  be 
diarged  for  them  in  trover  and  conversion  ;  for  the  law  will  not 
permit  a  plaintiff,  by  changing  the  form  of  action,  to  vary  the 
Habflity  of  the  infant*^  (a).  So  where  a  minor  having  hired  a  horsey 
injiiTed  it  in  the  course  of  the  journey,  it  was  held  that  he  was 
not  liable  in  an  action  on  the  case  for  the  wrong  (b).  And  he  is 
BOC  Kable  for  A  false  and  deceitful  warranty  of  goods,  or  of  his 
title  thereto,  upon  a  sale  by  him  (c). 

In  an  action  for  goods  sold  to  an  infant,  the  issue  being  neces- 
saries, if  any  article  proved  to  have  been  furnished  to  the  de- 


(s)  Beroliet  y.  Ramsay^  Holt  N.  P. 
R«  77. 

(i)  Claridije  v.  T.tehm,  5  B.  ^  Aid.  81 . 

(m)  Darby  t.  Boucher,  1  Salk.  279  ; 
EUU  V.  y.llU,  5  Mod.  3G8 ;  Dul.  N.  P. 
154 ;  Probart  v.  Knonth,  2  Esp.  4  72, 
nole.  But  a  payment  to  him  of  wages 
to  enable  him  to  pav  for  necessaries  is 
good,  Hidffley  v.  Holt,  4  C.  &.  P.  104. 

(x)  Afarldw  v.  Pitfield,  1  P.  Wms. 
568. 

(if)  AnUf  117. 


(2)  BrUtow  V.  Jblastman,  1  Esp. 
172 ;  Poake,  R.  223,  S.  C. ;  rce  Bac. 
Ah.  Infancy,  ({). 

{a)  Manby  v.  SaUi,  1  S  d.  I2». 
As  lo  liis  lial»i!ity  in  delinue,  s<*c  MiUt 
V.  Graham  J  1  New.  H.  140,  145. 

(6)  Jenn'mg$  v.  Randall,  »  T.  K. 
335. 

(c)  Green  v.  Cfreenbank,  2  Marsh. 
R.  485 ;  see  Grove  v.  Nerill,  I  Keb. 
778. 
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fcndant,  may  fall  within  the  description  of  necessaries,  the  evidence 
ought  to  be  left  to  the  jury  (d). 

Where  one  of  two  joint  contracting  parties  is  an  infant,  the 
action  may,  and  should,  be  against  the  adult  only.  If  both  be 
sued,  and  the  infant  plead  his  nonage,  the  plaintiff  cannot  enter 
a  nolle  prosequi  as  to  him,  and  continue  the  action  against  the 
other  defendant ;  but  must  discontinue  the  action,  and  sue  the 
other  party  separately  {e).  If  in  assumpsit  the  defendant  plead 
in  abatement,  '*  that  he  made  the  promise  jointly  with  another 
person ;"  and  that  person  be  an  infant,  the  plaintiff  may  reply 
the  infancy.  The  form  of  the  replication  should  be  the  infancy; 
not  ^*  that  the  defendant  ^boe  promised*^  (/). 

S.     Of    an    INFANl^  CONFIRMATION    OF    HIS    CONTRACT   ON 

COMING  OF  AGE. — The  general  rule  appears  to  be,  that  an  infantas 
contract,  if  for  his  benefit,  though  not  for  necessaries,  is  voidMe 
only,  not  void ;  and  may  consequently  be  confirmed  without  any 
new  consideration  (g).  And  if  a  person,  on  attaining  the  age 
of  twenty-one  years,  ratify  a  voidable  contract  made  by  him 
during  nonage,  it  will  bind  him,  although  there  may  be  no 
other  consideration  than  the  moral  obligation  to  pay  (A).  To 
render  an  adult'^s  confirmation  of  the  contracts  of  his  infancy 
binding,  it  must,  however,  be  voluntary  on  his  part;  not  obtained 
by  circumvention  (t) ;  extorted  by  the  terror  of  an  arrest ;  or 
made  under  a  manifest  ignorance  on  his  part,  that  he  was  entitled 
to  claim  the  privilege  and  protection  afforded  him  by  law  {k).  A 
bare  acknowledgment,  or  recognition  of  the  existence  of  a  prior 
debt,  is  also  insufiicient  to  render  the  party  liable.  He  must,  by 
an  express  promise,  or  by  some  express  act,  confirm  the  demand, 
and  waive  his  right  to  be  discharged ;  and  a  part  payment,  even 
into  court,  will  not  amount  to  a  confirmation  of  the  remainder  of 
the  demand  (/). 


(d)  Maddox  v.  MUler,  1  M.  &  Selw. 
738;  see8T.R.578;  lEsp.R.21i; 
ted.  vide  Cro.  £1.  583 ;  5  £sp.  R.  152. 

(«)  Chandlery,  Parket,  3  Esp.  76; 
Jaffray  v.  Frebain^  5  Esp.  47 ;  J5iir- 
ffess  V.  Merrillj  4  Taunt.  468.  See 
some  sensible  observations  upon  this, 
2  Pothier,  by  Evans,  63 ;  4  note. 

(/)  Gibbs  V.  Merrill,  3  Taunt.  307. 

(a)  Zouch  V.  Parsons  J  3  Burr.  1805  ; 
Gibbs  V.  Merrill,  3  Taunt.  313;  Goode 
V.  Harrison,  5  B.  &  Aid.  159;  The 
King  v.  The  Inhabitants  of  Chillesfordf 


4  B.  &  C.  100;  1  Powell  on  Contr. 
54. 

(A)  Co.  Lit  3  a;  T/iompton  r,  Leach^ 
2  Ventr.203  ;  Southertony.  Whitloek^ 
2  Strange,  690;  Bac.  Ab.,  Infancv^ 
(1)8. 

(i)  Brooke  v.  Galletf,  2  Alk.  34. 

(k)  Harmer  v.  Killing,  5  Esp.  102. 
But,  in  general,  ignorance  of  tne  law 
is  no  defence  or  excuse.  See  Stevens 
V.  Lynch,  12  East,  68. 

(I)  Dilk  y,  Keighley,  2  Esp.  481 ; 
nrupp  t.  Fielder,  2  Esp.  628. 
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Where  an  infant  fraudulently  concealed  his  age,  and  obtained 
fipom  his  trustees  part  of  certain  stock,  which  he  was  entitled  to 
when  of  age,  and  upon  his  attaining  his  full  age  a  few  months 
afterwards,  he  applied  for  and  obtained  the  residue,  it  was  held 
in  equity,  that  the  infant  was  guilty  of  a  fraud  ;  and  that  neither 
he,  nor  his  assignees,  could  recover  back  the  amount  paid  during 
nonage;  and  that  his  application  for  ^^  the  residue,"^  was  a  binding 
leoognition  of  the  former  payment  (m). 

And  in  the  case  of  a  continuing  contract,  voidable  only  by  an 
iniiuit  on  his  coming  of  age,  the  infant  is  bound  by,  and  is  pre- 
flomed  to  ratify  the  contract,  if  he  do  not,  within  a  reasonable 
time  after  he  has  attained  his  full  age,  give  notice  of  disaflfirmance 
oTy  or  otherwise  reject,  such  contract;  unless  the  other  party 
dispense  with  such  disaffirmance  (n).  As,  if  an  infant  during 
his  nonage,  and  until  a  short  period  before  he  arrives  at  twenty- 
one,  hold  himself  out  as  being  the  partner  of  J.  S.^  he  is  liable  on 
eontracts  entered  into  by  the  firm  after  he  attained  twenty-one 
years  of  age,  unless  at  that  time  he  denied  or  disaffirmed  the 
partnership,  although  he  did  no  act  as  a  partner  after  that  age  (o). 
So  if  an  infant  make  a  lease  rendering  rent,  it  is,  at  all  events,  only 
voidable;  and  if  he  accept  rent  at  full  age,  without  dissent,  he 
cannot  afterwards  avoid  the  demise  (p). 

And  if  a  person  continue  in  possession,  without  objection,  after 
his  full  age,  of  premises  leased  to  him  during  his  infancy,  he 
affirms  the  lease ;  and  is  liable,  it  has  been  laid  down,  even  for 
arrears  of  rent  which  accrued  pending  the  infancy  (q).  On  a 
modon  in  equity,  to  review  the  taxation  of  a  bill  of  costs,  com- 
menoed  during  minority,  the  Master  having  disallowed  all  the 
diarges  incurred  during  that  period ;  the  Chancellor  granted  the 
motion,  on  the  ground  that  a  continued  employment  when  of  age, 
might,  under  circumstances,  amount  to  an  implied  undertaking  to 
pay  the  prior  part  of  the  bill  (r).  And  it  seems  that  the  partial 
accession  to  afeme  infant'^s  marriage  settlement,  on  her  attaining 


(m)  Coryy.Gericken,  2  Madd.  40. 

in)  Holmet  v.  Bio^g,  8  Taunt.  35  ; 
loorc,46'sS.C. 

(o)  Goodev,  Harriion,5  B.  8c  Aid. 
147;  Hoimes  v.  Blogg,  8  Taunt.  35; 
1  Moore,  466,  S.  C. 

(p)  Ashfieid  V.  Athfield,  Sir  W. 
Jones,  R.  157 ;  4  Leon.  4,  per  Mead, 
J.;  B^li«7.Z>«fM/€y,3M.  &  Selw.  481 ) 


per  Lord  Kllenborough,  C.  J. 

(q)  I  Rol.  Ab.,  EnfanU  (K)  731, 
(  E)  45 ;  Ketsey*8  Case,  Cro.  Jac.  320; 
Kirton  V.  Efiott,  2  Bui.  69 ;  1  Ilol. 
Ab.  721,  pi.  45,  S.  C. ;  Evelyn  v.  Chi- 
chetter^  3  Burr.  1719 ;  Baytis  ▼  Ditie- 
lei/f  3  M .  &  Selw.  48 1 ;  Hoimes  v,Bloyg^ 
8  Taunt.  35,  37 ;  1  Moore,  466,  S.  C. 

(r)  Guy  y.  Burgest^  1  Smith  R.  117. 
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full  age,  confirms  it  aod  binds  in  ioio  («).  But  where  it  is  dear 
upon  the  face  of  the  iDstrument,  that  it  is  to  the  prejudice  of  the 
iofant,  as  in  the  case  of  a  bond  with  a  penalty ^  securing  the  paj- 
ment  of  mxmey  with  inleresi,  he  cannot  by  parol  confirm  the  bood 
so  as  to  be  liable  thereon  (t). 

As  it  rests  entirely  with  the  debtor,  whether  he  will  ratify  void- 
able contracts  made  during  his  infancy,  so  he  may  confirm  then 
candiiionaUy ;  and  in  such  case  the  creditor  must  shew  that  the 
condition  is  performed.  As  where  an  adult  promises  to  pay 
**  when  he  is  able,^  some  proof  of  his  ability,  to  be  inferred  fnm 
his  ostensible  appearance  and  circumstances,  must  be  given  («)• 
And  in  such  case  it  seems  to  be  proper  to  declare,  not  only  on  the 
original  demand,  which  is  revived  by  the  subsequent  promise^ 
but  also  to  insert  a  count  on  the  conditional  promise  to  pay  (x). 
However,  in  all  cases,  the  confirmation  must  be  befiore  action 
brought  (y). 

An  infantas  right  to  elect  whether  he  will  avoid  or  confirm  a 
contract  entered  into  by  him  during  his  infancy,  does  not  neces- 
sarily entitle  him  to  recover  back  money  which  he  has  paid  there- 
on.  It  is  indeed  a  general  rule,  that  an  infant  cannot  recover 
back  money  paid  by  him  even  upon  a  contract,  which,  by  reason 
of  his  infancy,  he  is  not  bound  to  complete;  there  being  no  im- 
position :  as  a  premium  paid  by  him,  on  a  lease  to  him  of  pre- 
mises which  he  actually  occupied,  although  he  avoided  the  lease 
on  attaining  twenty-one  years  of  age  («)•  But  it  seems  he  may 
recover  back  a  deposit  paid  by  him  on  an  agreement,  which  he 
refused  to  perform,  and  which  is  wholly  unexecuted  (a). 

When  the  plaintifi^  relies  on  a  subsequent  promise,  which  the 
defendant  denies,  it  is  sufficient  for  the  plaintiff  to  prove  a  promise 
before  action  brought  {b) ;  and  it  is  incumbent  on  the  defendant 
to  shew,  that  he,  at  the  time  of  making  it,  was  under  age  (c). 


(«)  MUner  v.  Lnrd  Harewood,  18 
tes.  277. 

(0  BaylU  V.  Dineley,  3  M.  &  Selw. 
447. 

(«)  Cole  y.  Saxby^  3  Esp.  160; 
Betfard  v.  Saundert,  2  H.  Bl.  116; 
Dames  r.  Smithy  4  Esp.  30 ;  Leaper 
V.  Tatton,  16  East,  423.  So  in  the 
case  of  such  a  promise  to  pay  a  deht 
barred  by  tlie  Statute  of  Limitations; 
Tanner  r.  Stnarly  6  B.  \  C.  603; 
Havdon  v.    WiUiamt,  7  Bing.  163; 


Gould  V,  Shirley,  2  M.  8c  P.  581.    * 

{x)  Id. 

(j/)  Thornltm  v.  lUinpworlh^  2  B. 
&  C.  824  ;  4  D.  &  R.  545,  S.C. 

iz)  Holmes  v.  Blogg^  8  Taunt.  508; 
2  Moore,  552,  S.  C  ;  ante,  121. 

(a)  Ante,  121 ;  sed  ride  Wilson  T. 
Kearse,  Peak.  Addl.  C.  196. 

(6)  Thornton  v.  Illingworth^  2  B. 
&  C.  824 ;  4  D.  &  R.  545,  S.  C. 

(c)  Bivrthwick  v.  Carruthers^  1  T. 
R.  648. 
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It  has  lately  been  enacted  that  no  action  shall  be  maintained 
whereby  to  charge  any  person  upon  any  promise  (d)  made  after 
loll  age,  to  pay  any  debt  contracted  during  infancy,  or  upon  any 
latilication  after  full  age,  of  any  promise  or  simple  contract  made 
during  infancy;  unless  such  promise  or  ratification  shall  be  made 
by  some  writings  signed  by  the  party  to  be  charged  therewith  (e). 

4.     Of     THE     LIABILITY      OF     PERSONS     CONTRACTING     WITH 

IMFAVTS. — It  b  laid  down  As  a  general  rule,  that  infancy  is  a 
personal  privilege,  of  which  no  one  can  take  advantage  but  the 
infimt  himself;  and  therefore,  although  the  contract  of  the  infant 
be  voidable,  that  it  shall  bind  the  other  party:  for  being  an 
iodiilgence  which  the  law  allows  infants,  to  protect  and  secure 
tbem  from  the  fraud  and  imposition  of  others,  it  can  only  be 
intended  for  their  benefit,  and  is  not  to  be  extended  to  persons 
flf  the  years  of  discretion,  who  are  presumed  to  act  with  sufiicient 
caution  and  security.  And  were  it  otherwise,  this  privilege,  in- 
stead of  bdng  an  advantage  to  the  in&nt,  might  in  many  cases 
turn  greatly  to  his  detriment  {/). 

Therefore  an  infant  may  sue  an  adult  for  a  breach  of  promise 
of  marriage;  although  the  latter  could  not  sue  the  former  on  such 
a  firoiniae  {g).  And,  although  an  infant  is  not  liable  on  any 
mercantile  contract,  as  he  is  not  allowed  to  trade,  still  he  may 
nudntain  an  action  thereon  (A).  And  where  a  minor,  by  himself 
and  his  guardian,  agreed  to  let  the  defendant  a  farm,  which  he 
refused  to  hold  when  the  minor  came  of  age,  upon  the  ground 
that  the  latter  was  under  age  at  the  time  of  the  contract,  it  was 
decreed  in  equity,  that  the  defendant  should  take  a  lease,  and 
thonld  pay  all  costs  (t). 

So  it  is  no  defence  to  an  action  on  a  bill  against  an  adult,  that 
a  prior  party  thereto  is  an  infant  (Jb). 


(J)  See  ante^  2  ;  and  note  {d).  Stra.  937. 

-         ~  '  (^)  Warwick  v.  l^ruce,  2  M.&Selw. 


(e)  9  6.  4,0.14,8.5. 
(/)  Bac.  Ab.  Infancy  (I) ;  4  Holt 
X.Ward   Clarmcieux,   2  Slra.    937; 


206. 

(i)    Clarion  V.  Ashdoum^  9   Viii. 
Warwick  r.  Bruce,  2M.Sc  Selw.  205 ;      Ab.  :)93,  pi.  4. 
1  Pow.  on  Cont.  37 ;  1  Sid.  41,  446 ;  (k)  Taylor  v.  Croker^  A  Esp.  R,  187. 

1  Vcntr.  51.  Drayton  v.  Dale,  2  B.  &  C.  299,  per 

(s)  H^^^  ^-  Ward  Clarendeux,  2      Bay  ley,  J. 
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5thly.— Married  Women. 

1.  0/ihe  effect  of  marriage  upon  the  contract  of  a  feme  sole. 

2.  Of  the  contracts  of  a  married  xcoman,  made  after  marriage* 

1.  Of  the  husband^s  rights  thereon. 

2.  Of  the  liability  of  the  husband  upon  such  contracts. 

1.  In  general. 

2.  On  contracts  made  by  the  Wife. 

1.  During  cofiabitation, 

2.  During  separation  by  mutual  consent,  or  in 

consequence  of  the  htisband's  act  or  mis- 
conduct. 
8.  During  separation,  by  reason  of  the  act  or 
misconduct  of  the  zcife. 
8.  When  a  married  woman  may  be  considered  as  a, /erne 
solCf  with  regard  to  her  contracts  during  marriage. 


1st.  Of  the  effect  of  marriage^  upon  the  contract  of  a  feme  scde. 

The  benefit  to  be  derived  from  an  unexecuted  contract,  entered 
into  with  a  feme  sote,  or  the  right  to  sue  thereon,  (being  a  chose  in 
action  (Jc)^)  does  not  vest  absolutely/  in  her  husband ;  he  acquires 
only  an  inchoate  or  conditional  right.  He  cannot  sue  alone  (J) 
on  such  contract,  whether  the  breach  be  before  or  after  the  co- 
verture (m).  And  if  he  do  not  reduce  the  chose  in  action,  or 
debt,  into  his  actual  possession,  during  the  marriage,  by  recovering 
a  judgment  on  the  contract  made  before,  (or  by  some  new  contract 
with  the  debtor,  &c.),  he  can  only  sue  for  the  recovery  of  the 
demand,  as  administrator  of  his  wife,  if  he  survive  her  (yi).     And 


(k)  But  a  bill  of  exchange  or  pro- 
missory made  to  her  whilst  unmarried 
80  far  vests  in  him  solely  on  the  mar- 
riage, though  not  payable  until  after- 
wards, that  he  may  sue  alone  thereon, 
though  she  had  not  indorsed  it ;  Mac- 
milage  r,  HoUmoay^  1  B.  &  Aid. 
218,  observed  upon  in  Richards  v. 
Richards,  2  B.  &  Ad.  447.  See  Exp. 
Barber  in  re  ShaWf  1  G.  &  J.  1 ;  Prest- 
wick  V.  Marshall,  5  M.  &  P.  513. 


(/)  If  he  do  he  shall  be  nonsuited 
upon  the  general  issue,  nan  asnmpeii^ 
&c.,  Bac.  Ab.  Baron  and  /'tfme(K)« 
Anonymous^  1  Salk.  282;  Runuey  v. 
George,  1  M.  &  Selw.  180, 181 ;  I  Chit 
PI.  5lh  ed.  37. 

(m)  Id,  Com.  Dig.  Baron  and  Fewu, 
(V);    Miiner  v.  Mitner,  3  T.  R.  CSl. 

(n)  Com.  Dig.  Baron  and  Fewu, 
(E3);  Co.  Lit  351  &;  2  Bla.  Com. 
435 ;  1  Chitty  PL  5th  ed.  35 ;  PkU' 
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for  this  reason,  her  death  pending  an  action  commenced  by  both 
for  the  recovery  of  a  debt  which  accrued  to  her  dum  sola^  abates 
the  suit  (o) :  and  the  administrator  of  the  husband,  who  survived 
the  wife^  and  died  without  taking  out  letters  of  administration, 
cannot  recover  her  choses  in  action;  and  in  order  to  recover 
them,  administration  should  be  taken  out  to  the  wife  (p).  If 
the  wife  survive  her  husband,  and  the  debt  or  demand  accruing 
upon  her  agreement  before  coverture  is  outstanding,  she  is  entitled 
to  it,  and  his  personal  representative  has  no  claim  (g). 

If  a  Jeme  sole  marry  pending  a  suit  brought  by  her  (r) ;  or  sue 
alone  upon  a  contract  made  before  marriage  (s) ;  the  defendant 
cannot  avail  himself  of  the  coverture,  except  by  a  plea  in  abate- 
ment. 

The  liability  of  a  husband  upon  a  contract  entered  into  by 
his  wife  before  coverture,  is  also  of  a  conditional  natura  For 
although  he  is  liable  Jointfj/  noHh  her  (I)  during  the  marriage^  that 
1%  during  her  life,  upon  all  her  contracts  made  dum  sola^  how 
improvident  soever  they  may  be,  and  although  he  may  have 
received  no  fortune  with  her ;  yet  he  cannot  be  sued  alone,  even 
upon  an  express  subsequent  promise  by  himself,  unless  there  be 
some  new  consideration  for  the  same,  accruing  to  him,  or  causing 
an  inconvenience  or  delay  to  the  creditor  {u).  And  upon  her 
death,   his  personal  liability,  that  is,  his  responsibility  in   the 


Rdtirk  V.  Pluckwell,  2  M.  &  Selw.  395 ; 
Heard  v.  Stamfnrd,  Rep.  T.  Talb.  1 73. 
If  husband  and  wife  jointly  sue  on  a 
eause  of  action,  accruing  even  after 
ttkit  marriage,  in  a  case  and  under 
dreamstances  which  justify  him  in 
joimDg  her  as  a  plaintiff,  and  both 
reeorer  judgment,  she  takes  the  debt 
bj  aardvorsnip,  if  he  die  before  it  is 
reeeiFed,  Bidgobd  v.  Way^  2  Bla.  li. 
1236»  1239;  Co.  Lit.  351  a,  n.  (1); 
1  Cfaitty  PI.  5th  ed.  35,  30. 

(o)   Checchi  V.  Powell,  6  B.  &  C. 
253. 

g)BetUy.K%mpt(m,  2B.  h  Ad. 273. 
)  Co.  Lit.  351  fl  ;  I  Rol.  Ab.  350. 
Cnm.  Dig.  Baron  Sr  Feme^  E.  3.  See 
Admms  y.  Lavender  M*Clel.  Ac  Y.  41, 
to  effect  of  decree  in  equity. 
(r)  Bac.  Ab.,  Abatement  (G);  Mor- 
r.  Painter,  6  T,  R.  265. 

&Milner  v.  ^{1^8,  3  T.  U.  631 ; 
tty  PI.  5th  ed.  36, 37. 


(/)  The  declaration  must  not  state 
a  promise  by  the  husband  and  icife 
after  the  marriage  to  pay  the  debt, 
Morris  v.  Norfolk,  1  Taunt.  212; 
Pittam  V.  Potter,  1  B.  &  C.  248 ;  2 
D.  &  H.  ::63,  S.  C.  As  to  arresting 
her  or  taking  her  in  execution,  see 
Tidd,  9lh  ed.  194,  1026.  Slater  v. 
Millo,  5  M.  &  P.  603,  7  Bing,  606, 
S.  C. 

(tt)  B;ic  Ab.,  Baron  and  Feme  (E)  ; 
Heard  v.  Stamford,  Ciis.  T.  Talb. 
173;  3  P.  Wms.  409,  S.  C. ;  Mitchin- 
ton  V.  Heu'ton,  7  T.  K.  348 ;  I  Chitty 
PI.  5th  ed.  33.  In  Bichardtnnw.  Hall, 
1  B.  &  B.  50,  it  was  held,  that  a  hus- 
band could  not  be  sued  in  assuvnpnt 
for  ute  and  occupation,  to  recover  half 
a  year's  rent,  due  upon  a  demise  to  hi« 
wife  dum  tola,  the  marriage  having 
occurred  in  tlie  middle  of  the  current 
half-year  for  which  the  arrears  were 
claimed. 

K 
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character  of  husband,  is  al)solutely  destroyed,  although  he  may 
have  received  a  large  fortune  with  her  (x).  The  husband  is  only 
liable  in  such  case  as  administrator  of  his  wife,  in  the  event  of  his 
administering  to  choses  in  (iction  belonging  to  her,  and  not  re- 
duced into  possession  by  him  during  the  coverture  (y). 

Upon  the  same  principle,  the  wife,  if  she  survive,  is  liable  upoq 
contracts  made  by  her  before  her  marriage  (z). 


2ndly.     Of  the   Contracts  of  Married    Women^    made   After 

Marriage. 

1.  Of  the  husband^s  rights  thereon. — Generally  speaking,  a 
married  woman  cannot  acquire  any  legal  right  to  personal  pn>« 
perty  during  her  coverture.  If  she  have  money  or  goods  in  her 
possession,  though  obtained  by  her  own  exertions,  and  she  lend 
the  one  or  sell  the  latter,  the  right  to  recover  the  debt,  or  value 
of  the  property  thus  parted  with,  vests  in  the  husband.  He  i» 
even  entitled  to  claim  the  earnings  of  her  personal  labour  (a) : 
and  if  a  bond,  bill  of  exchange,  or  promissory  note,  be  made 
payable  to  her  during  the  marriage,  he  may  interpose,  and  aepa* 
rately  claim  and  recover  the  amount  (6). 

Where  a  party  actually  receives  money  or  goods  of  the  hus- 
band under  a  contract  with  the  wife,  there  can  be  no  doubt  of  the 
husband's  right  to  follow  such  property,  and  obtain  redress  from 
the  party,  though  the  latter  was  not  aware  at  the  time  of  the  mar- 
riage of  the^^m^.  In  the  case  of  executory  agreements  in  which 
the  other  contracting  party  was  aware  of  the  marriage  of  Xhejime^ 
and  yet  contracted  with  her  without  consulting  the  husband^  it 
would  probably  be  considered  that  the  husband,  although  he  had 
not  invested  his  wife  with  a  prior  authority  to  make  the  contract, 
would  have  the  right  of  election  either  to  repudiate  the  contract, 
or  sanction  it  as  entered  into  with  his  assent  through  the  ageaaiej 
of  his  wife.     It  would  seem  that  it  could  not  in  such  case  be  con- 


(x)  Id,\  Com.   Dig.,   Barcn  and 

Feme  (2  C),  and  (N). 

{z)  Mitchinson  v.  Hewson^  7  T.  R. 
350 ;  Woodman  y.  Chapman^  1  Camp. 
189. 

(a)  Com.  Dig.,  Baron  and  Feme 
(W) ;  Bac.  Ab.,  Baron  and  Feme  (K); 
Bidgood  v.  Way,  2  Bla.  R.  1239 ;  Car- 


penter Y.Fauttin,  I  Salk.  1 14;  H(Ame$ 
V.  Wood,  2  Wils.  424 ;  Chamhen  ▼. 
Donaldson,  9  East,  472  ;  1  Chitty  H. 
5th  ed.  33. 

(b)  Id, ;  Anktrslcin  v.  Clarke,  4  T. 
R.  616;  PhiUiskirk  v.  Pluckweil^  2 
M.  &  S.  393.  However,  in  some  of 
these  instances,  he  may  elect  to  join 
her  as  a  plaintiff  witli  him, /mm/,  149. 
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tended  with  success,  that  the  contract  was  void  ab  initio  as  to  all 
parties,  u]x>n  the  ground  that  there  was  not  a  mutuality  of  obliga- 
tion when  it  was  entered  into  (c).  But  if  the  party  entered  into 
the  contract  with  ihejime  in  ignorance  of  her  marriage,  and  she 
had  not  at  the  time  any  authority  to  bind  the  husband,  and  did 
not  profess  to  act  for  him,  it  might  perhaps  be  considered,  at  least 
in  the  case  of  a  contract  executory  on  both  sides,  that  the  latter 
had  not  the  option  either  to  recognize  or  abandon  the  agreement, 
and  that  it  would  not  bind  the  party  thereto  {d), 

2.  Of  the  KabUiit^  of  the  husband  upon  his  wife's  contracts 
during  coverture. 

1.  In  general. — A  married  woman  has  no  original  power  or 
authority,  by  virtue  of  tlie  marriage,  to  bind  her  husband  by 
any  of  her  contracts.  The  liability  of  a  husband,  on  his  wife^s 
engagements  during  marriage,  does  not  depend  upon  the  prin- 
dple,  that  he  becomes  entided,  by  the  marriage,  to  her  pro- 
perty, for  he  is  responsible,  although  she  brought  him  no 
property.  It  rests  solely  on  the  idea  that  they  were  formed 
iy  his  authority;  and,  if  his  assent  do  not  appear  by  express 
evidence,  or  by  proof  of  circumstances  from  which  it  may  rea^ 
■onably  be  inferred,  he  is  not  liable.  In  this  respect,  indeed, 
the  relation  of  husband  and  wife  differs  not  from  that  of  master 
and  servant.  A  wife,  with  respect  to  certain  contracts,  namely, 
such  as  relate  to  necessaries  for  her  husband's  family,  may  be 
regarded  as  his  general  agent;  possessed  of  a  general  and  pre- 
sumed authority,  arising  from  the  duty  and  hability  a[  the 
husband  to  provide  his  wife  and  children  with  necessaries ;  and 
the  presumption  that  he  assents  to  arrangements  for  their  benefit, 
of  whidi  he  cannot  but  be  conusant.  The  contract  is  the  agree- 
ment of  the  husband,  by  the  intervention  of  the  wife ;  not  the 
personal  contract  of  the  wife.  With  respect  to  other  con- 
tracts, she  is  not  his  agent,  unless  his  authority  be  expressly 
proved  (e).  Even  where  circumstances  are  proved  from  which 
the  law  would,  generally  speaking,  presume  that  he  had  em- 
powered his  wife  to  contract  for  him;  yet,  if  the  presumption 


(c)  See  ante,  10, 14 ;  Smith  v.  Pto"  (e)  She  may  be  his  agent  with  his 

,15  East,  607,  610,    611.   Sed      express  assent,  to  indorse  bills,  &c., 


Qu.  even  in  her  own  name,  for  him ;  see 

(i)   See  Saunderson  v,  Griffiths,  5  Barlow  y.  Bishop,  lEsiSt,^S2;  Frest- 

B.  &  C.  909 ;  8  D.  &  R.  643,  S.  C;  wick  v.  Marshall,  5  M.  &  P.  513 ;  7 

cited,  ante,  15, 6.  Bing,  565,  S.  C. 
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be  rebutted  and  negatived  by  express  evidence,  no  responsibility 
on  his  part  exists  {f). 

A  feme  covert  generally  cannot  bind,  or  charge  her  husband  by 
any  contract  made  by  her  without  his  authority  or  ass^nt,  prece- 
dent or  subsequent,  express  or  implied  (g). 

^^  If  a  wife  run  away  from  her  husband,  he  shall  not  be  liable 
to  any  of  her  contracts ;  for  it  is  the  cohabitation  which  is  evidence 
of  the  husband^s  assent  to  contracts  made  by  his  wife  for  neces- 
saries. The  husband  is  only  liable  upon  account  of  his  own 
assent  to  the  contract  of  the  wife,  of  which  assent  cohabitation 
causes  a  presumption.  The  wife  has  no  power  originally  to  charge 
her  husband"  (A). 

And,  as  the  wife'^s  power  is  altogether  founded  on  the  basis  of 
agency^  it  follows  that  her  husband*s  death  revokes  her  implied 
authority;  and  she  then  ceases  to  have  the  power  to  bind  his  estate 
inftUurOj  even  by  continuing  to  order  necessaries  for  herself  and 
children,  although  she,  and  the  tradesman  furnishing  such  neces- 
saries, were  ignorant,  at  the  time,  of  his  death.  And  in  such  case, 
his  executor  will  not  be  liable  for  necessaries  supplied  after  his 
decease  (t). 

^  This  subject  may  perhaps  be  better  explained,  by  consideiv 
ing  the  extent  of  the  husband's  liability  upon  his  wife^s  contracts, 
entered  into ; 

1st,  During  coluibitation  ; 

Sndly,  During  their  separation  by  mutual  consent^  or  in  conse- 
quence of  the  husband^s  act  or  misconduct ; 

3rdiy,  During  their  separation  occasioned  by  the  act  or  mis- 
conduct of  the  nn/e. 

1st.  Cohabitation  is  strong  presumptive  evidence  of  the  hus- 
band^s  assent  to  agreements  made  by  her  for  the  supply  of  goods, 
for  herself  or  her  husband's  household,  during  that  period  {k). 


if)  Manbjf  V.  Scott,  1  Sid.  1C9; 
1  Lev.  4  ;  12*Mod.  128,  S.  C. ;  I  Salk. 
118;  Bac.  Abr.,  Baron  and  Feme(ll)  ; 
Com.  Dig.,  Baron  and  Feme  (d) ; 
Haune  v.  RolUutonj  4  Burr.  2177  ; 
Bolton  v.  Prentice,  2  Stra.  1214,  note 
(1)  ;  Waitfunan  v.  Wakefield,  I  Camp. 
121  ;  Holt  V.  Brien,  4  B.  &  Aid.  255, 
per  Best,  J. ;  Montague  ▼.  Benedict, 
3  B.  &  C.  631  ;  5T>.Sc  R.  532,  S.  C. 
When  the  wife's  admission  binds  the 


husband,  Emerson  v.  Blonden^  1  Esp. 
tt.  142;  Cliford  v  Burton,  I  Bing.  199. 

(g)  Manby  v.  Scott,  1  Mod.  R.  125, 
per  Hyde,  J.;  Montague  r.  Benedict, 
3  B.  &  C.  631  ;  5  D.  &  R,  532,  S.C. 

(h)  See  Manhy  v.  Scott;  and  per 
Holt.  C.  J.,  Etherington  v.  Perroltf 
2  Lord  Raym.  1006. 

(t)  Blades  v.  Free,  9  B.  &  C.  167. 

{k)  Montague  v.  Benedict,  3  B.  & 
C.  631 
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And  it  seems  that  she  has  implied  authority  to  hire  servants 
necessary  and  suitable  to  her  station  (/).  Where  a  husband  is 
ImDg  in  the  same  house  with  his  wife,  he  is  liable  to  any  extent 
for  goods  which  he  permits  her  to  receive  there ;  she  is  considered 
as  his  agent,  and  the  law  implies  a  promise  on  his  part  to  pay  the 
value  (fit).  And  this  liability  depends,  not  strictly  on  the  real  cir- 
cumstances of  the  husband,  but  on  the  appearance  which  he  allows 
his  wife  to  assume  in  society.  When  a  tradesman  is  thereby  de- 
ceived, the  loss  must  fall  upon  him  who  connived  at  the  deception. 
Whatever  may  be  the  husband's  degree,  he  sends  his  wife  out  into 
the  world  with  a  credit,  corresponding  to  the  rank  in  life  in  which, 
by  his  sanction,  she  affects  to  be  placed  (n). 

So  strong  is  this  presumption  of  assent,  during  cohabitation, 
that  even  the  adultery  of  the  wife,  duiing  that  period^  does  not 
destroy  it,  as  to  her  contracts  after  the  adultery,  and  before  the 
husband  and  wife  separated  (o).  And  where  it  appeared  that 
the  defendant's  wife  having  committed  adultery,  he  separated 
himself  from  her,  but  left  her  in  his  house  ztnlh  two  children^ 
bearing  his  name^  but  without  making  any  provision  for  her  in 
consequence  of  the  separation  ;  and  she  continued  to  reside  in  the 
house  in  a  state  of  adultery ;  it  was  held  that  the  husband  was 
liable  for  necessaries  furnished  to  her  in  the  house  in  which  she 
was  left  with  the  children ;  it  not  appearing  that  the  plaintiff  knew, 
or  might  readily  have  known,  the  circumstances  under  which  she 
was  living.  But  the  Chief  Justice  Eyre  observed,  '*  if  the 
defendant,  in  another  action  brought  against  him  by  some  other 
tradesman,  shall  be  able  to  establish  the  notoriety  of  his  wife's 
situation,  he  may  defend  himself  f  and  Mr.  Justice  BuUer 
remarked,  that  the  case  was  anomalous  (p), 

**  In  an  action  against  Sir  Francis  IVithers  (gr),  Serjeant  at  Law, 
and  heretofore  Jcistice  of  the  Eing^s  Bench,  for  wares  sold  and 
deUvered  by  the  plaintiff  to  the  wife  of  the  defendant,  it  appeared 
that  the  goods  were  silver  fringes  and  lace  for  a  petticoat,  and 
side-saddle  ;  and  that  they  were  all  delivered  within  the  compass 


it)  White  V.  Cuyler,  1  Esp.R.  200;  119;  6  Mod.  172,  &  C,  per  Holt,  C. 

6  T.  R.  176,  S.  C.  J.;  Bac.  Ab.,  Baron  and  Feme  (H). 

(m)  Per  Lord  Ellenborougb,  C.  J.,  (p)  Norton  v.  Fagany  1  B.  &  P.  226. 

Wttithman  v.  Wakefield,  1  Camp.  121.  {q)  Martin  v.  Withers,  5  W.  &  M. ) 

(m)  Per  LordEllenborough,  C.  J.,  id.  Skinner's  R.  348. 

{o)HifbiMon  ▼.  Greinotd,   1   Salk. 
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of  four  months,  and  that  they  amounted  to  94/. ;  and  tliat  part  of 
them  were  delivered  to  a  carrier  for  the  wife  of  the  defendant,  by 
.  the  order  of  Mrs.  Rider ^  upon  a  letter  of  the  wife  to  Mrs.  Rtder, 
and  that  the  other  part  were  delivered  upon  a  letter  of  the  wife  to 
the  plaintiff*.  It  was  proved  that  these  laces  were  worn  and  used 
by  the  wife  in  the  view  of  the  defendant^  and  that  the  wife  ai  Aai 
time  lived  with  the  defendant  in  the  same  house.  For  the  defen- 
dant, it  was  insisted  that  long  time  before  the  delivery  of  these 
goods,  there  was  a  difference  between  him  and  his  wife;  and  that 
they,  fur  the  space  of  two  or  three  years,  had  not  lived  together; 
and  that  the  wife  declared  to  the  defendant  that  she  would  diaige 
him  with  500/.  in  one  term,  and  have  him  in  gaol  in  the  next,  and 
all  this  before  the  goods  were  delivered ;  and  that  for  many  years 
the  wife  had  an  allowance  for  clothes  of  50/.  per  annum.  No  evi- 
dence was  given  that  she  had  any  occasion  to  have  these  dotbeff, 
so  that  they  could  appear  to  be  necessary.  The  same  day  another 
action  was  tried  for  velvet  and  tissues,  of  SL  per  yard,  to  the  value 
of  80/.  Treby^  C.  J.,  directed  that  if  the  jury  found  the  plaintiiF 
innocent  of  the  design  of  the  wife  to  ruin  the  husband,  and  deli^ 
vered  the  laces,  &c.,  as  goods  fit  for  the  wife,  and  upon  the  credit 
of  the  husband,  without  notice  of  the  difference  between  themi 
that  the  husband  shall  be  obliged  to  pay  the  plaintiff^;  for  it  i* 
part  of  his  promise  of  marriage  to  feed  and  clothe  her,  and  though 
she  had  an  allowance,  this  was  secret,  and  of  which  the  plaintiiF 
had  not  notice.  But,  that  if  the  plaintiff*  had  notice  of  the  differ- 
ences between  the  husband  and  wife,  and  sold  them  only  to  enable 
the  wife  to  ruin  the  husband,  then  the  defendant  would  not  be 
chargeable;  and  though  the  husband  be  chargeable  heretofore, 
yet,  after  such  a  solemn  trial,  and  their  differences  made  so 
public,  he  held  that  the  husband  should  not  be  chargeable.  And 
likewise,  if  the  plaintiff^  was  not  privy  to  their  differences,  but 
delivered  these  goods  innocently,  yet  if  the  goods  were  not  suitaUe 
to  the  quality  of  the  wife,  the  defendant  should  not  be  chargeable ; 
and  if  part  be  only  suitable,  he  should  be  charged  for  that  part 
only.  Upon  this  direction  the  jury,  being  of  gentlemen,  found 
generally  for  the  plaintiff*  for  his  whole  damages." 

But  even  cohabition,  and  a  knowledge  on  the  part  of  the 
husband  that  his  wife  has  contracted  for  goods,  are  only  presump- 
tive,  not  conclusive,  evidence  of  his  assent,  and  consequent 
liability.     The  presumption  may  be  repelled  by  circumstances, 
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evinciDg  that  the  tradesman  gave  credit  solely  to  the  wife ;  and 
if  the  jury  find  that  to  be  the  fact,  he  is  not  liable. 

The  plainti£p(r),  a  milliner,  supplied  articles  of  dress  to  the  wife 
of  the  defendant,  an  apothecary  in  a  small  country  town^  in  the' 
course  of  six  months,  to  the  amount  of  nearly  SOO/.  The  defen- 
dant and  his  wife  were  then  living  together,  but  there  was  no  evi- 
dence whatever  that  he  was  at  all  aware  that  she  had  any  dealings 
with  the  plaintiiF.  A  former  account  of  the  same  sort  that  she 
had  with  the  plaintiiF,  without  her  husband*s  knowlcfdge,  had  been 
paid  by  her  father,  who  requested  that  no  further  credit  should 
be  given  to  her,  without  her  husband^s  sanction.  All  the  goods  in 
question  were  subsequently  ordered  by  her  alone;  and  the  plaintiff 
took  a  promissory  note,  for  the  amount,  from  her  in  her  own  name. 
Lord  EUenboroiigh  said,  ^^  the  action  clearly  cannot  be  maintained 
OD  the  note,  as  the  wife  had  no  authority  general  or  special  from 
her  husband  as  his  agent  to  make  it;  and  I  think  he  is  not  liable 
for  any  part  of  the  goods,  on  this  plain  ground,  that  they  were 
not  supplied  on  his  credit,  and  the  plaintiff  looked  to  the  wife 
only  for  payment.  The  credit  was  given  to  the  wife,  and  not  to 
the  husband.*** 

In  Bentley  v.  Griffin  (^),  the  defendant  was  an  attorney,  not 
in  very  extensive  practice,  and  depending  on  his  practice  for  his 
income.  He  did  not  occupy  with  his  family  the  whole  of  the 
bouse  in  which  he  lived.  The  plaintiffs  had,  in  about  a  year  and 
a  half,  furnished  articles  of  fashionable  dress  to  the  defendant's 
wife  to  the  amount  of  183/. ;  and  they  proved  that  the  charges 
were,  for  such  articles,  reasonable.  They  proved  that  the  wife  had 
sometimes  come  in  a  curricle  to  their  shop,  and  ordered  goods. 
They  had  debited  the  wife  in  their  books,  and  had  been  partly 
paid  for  their  goods  by  three  bills  of  exchange,  which  they  had 
from  time  to  time  drawn,  directed  to  the  defendant  by  the  name 
of  Mr.  Griffin'^  but  there  was  no  proof  that  they  were  ever 
presented  to  him  for  acceptance ;  and  the  wife  had  accepted  the 
bills,  signing  only  the  initial  letter  of  her  christian  name,  and  she 
had  paid  those  acceptances.     The  husband  and  wife  had  lived 


(r)  Metcalfe  ▼.  Shaw,  3  Cainp.  22 ;  tLndLeffgatt  v.  Reed,  id, 

recognised  by  Holroyd,  J.,  in  Holt  v.  (s)  5  Taunt.  366 ;  cited  by  Holroyd, 

Brien,  4  B.  &  Aid.  255 ;  and  see  Jay-  J.,  in  Holt  ?.  Brien,  4  B.  &  Aid.  255. 
hr  V.  Brittan,   1  C.  &  P.  16,  note ; 
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together,  and  it  was  proved  that  the  wife  had  in  her  hudiantt 
presence  worn  some  of  the  articles  furnished  by  the  pliuntiffs.  For 
the  defendant  it  was  proved,  that  the  curricle  in  which  the  lady 
had  been  seen  was  not  his,  but  than  of  an  acquaintance ;  that  when 
some  of  the  articles  were  sent  home,  the  wife  had  directed  her  ser- 
vant to  put  them  away,  that  her  husband  might  not  see  them ;  that 
in  the  presence  of  the  defendant,  and  one  of  the  plaintiffs,  she  had 
said  that,  '^  her  husband  never  paid  her  bills,  she  always  paid  her 
own  ;"  that  dne  of  the  bills  drawn  on  the  husband,  and  accepted 
by  the  wife,  which  the  plaintiffs  had  paid  away  to  HUhfard^  a 
lace-merchant,  being  dishonoured,  the  plaintiffs  had  written  in 
urgent  terms  to  the  wife,  praying  her  to  provide  for  the  bill,  but- 
had  made  no  application  to  the  husband.  Heath,  J.,  left  it 
strongly  to  the  jury  to  consider  whether  the  credit  bad  not 
been  given  to  the  wife,  and  not  to  the  husband ;  and  they  having 
found  a  verdict  for  the  plaintiff,  the  Court  set  it  aside,  and 
granted  a  new  trial. 

\i  necessaries  are  supplied,  the  assent  of  the  husband  may  be 
fairly  presumed.  But  if  goods  which  are  not  necessaries  suitable 
to  the  wife's  station  in  life,  be  furnisht.»d  by  the  wife's  orders, 
it  is  incumbent  on  the  tradesman  su])plying  them,  to  make 
inquiry  as  to  the  power  of  the  wife  to  bind  her  husband,  and  to 
prove  the  husband's  express  authority  to  her  to  make  the  pur- 
chase ;  or  that  he  saw  her  wear  or  use  the  articles  bought,  witliout 
expressing  any  disapprobation,  which  may  be  considered  strong 
presumptive  evidence  of  his  assent.  But  mere  proof  of  the  hus- 
band's cohabitation  with  his  wife  will  not,  it  seems,  be  sufficient 
to  establish  his  authority  so  as  to  render  him  liable  upon  her 
contract  for  goods  of  the  latter  description  (/). 

The  recent  case  of  Montague  v.  Benedict  {u)j  is  an  important 
authority  upon  this  subject.  The  plaintiff  was  a  jeweller,  and  in  the 
course  of  two  months  delivered  jewellery  to  the  extent  of  85/.  to 
the  defendant's  wife.  It  appeared  that  the  defendant  was  a  special 
pleader,  and  lived  in  a  ready-furnished  house,  of  which  the  annual 
rent  was  HOOL  ;  that  he  kept  no  man  servant ;  that  his  wife's  for- 


(0  Com.  Dig.,  Baron  and  Feme  (Q);  &  P.  6(5,  301  ;  5  Bing.  28,  S.  C.  Far- 
see  generally,  Montague  v.  Benedict^  nitnre  may  l)C  necessaries,  see  Hunt 
3  B.  <Sc  C.  t>33,  638  ;  5  D.  <Sc  11.  532,  v.  B/aquiere,  5  Bing.  560;  3  M.  &  P. 
S.   C,    nomine   Montague  v.  Baron ;  lOS,  JS.  C. 

S.  C.  in  1  C.  ^c  P.  356,  ahd  M.  &  M.  (m)  3  B.  5c  C.  633,  638  ;  5  D.  *c  R. 

IJ) ;  and  S(C  Siatun  v.  Baudkl^  2  Al.  032,  JS.  C. 
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tune  upon  her  marringe  was  less  than  4000/. ;  that  she  had,  at  the 
time  of  her  marriage,  jewellery  suitable  to  her  condition  ;  and  that 
she  bad  never  worn  in  her  husband's  presence,  any  articles  furnished 
ber  by  the  plaintiff.  It  appeared  also  that  the  plaintiff,  when  he 
went  to  the  defendant's  house  to  ask  for  payment,  always  inquired 
for  the  wife,  and  not  for  the  defendant.  It  was  held  that  the  goods 
80  furnished  were  not  necessaries;  and  that  as  there  was  no  evi- 
dence to  go  to  the  jury  (x)  of  any  assent  of  the  husband  to  the 
coDtract  made  by  his  wife,  the  action  could  not  be  maintained. 
The  Court  considered  that  the  plaintiff  was  guilty  of  gross  negli- 
gence in  furnishing  goods  of  that  description,  and  to  that  extent, 
without  inquiring  of  the  husband  if  the  wife  ordered  the  goods 
with  his  consent. 

And  the  decision  in  Seaton  v.  Benedict  (^),  also  demands  par- 
ticular attention.  It  was  an  action  to  recover  28/.  for  silk,  &c., 
supplied  in  two  months  to  the  defendant's  wife.  The  plaintiff  was 
a  linen-draper  and  haberdasher  at  Richmond;  and  it  appeared 
that  in  the  autumn,  the  defendant,  a  special  pleader  in  considerable 
practice,  with  his  wife  and  family,  occupied  part  of  a  ready  fur- 
lushed  house  in  Twicken/uim,  at  the  rent  of  two  guineas  per  week. 
The  plaintiff  proved  the  delivery  of  the  whole  of  the  goods  to  the 
defendant's  wife  in  his,  the  plaintiff's,  shop;  with  the  exception 
of  one  small  parcel,  which  was  delivered  into  her  own  hand  by  the 
]daintiff*s  boy,  at  the  defendant's  door,  no  third  person  being  pre- 
sent. There  was  no  evidence  of  any  authority,  express  or  imfdied, 
from  the  defendant  to  the  plaintiff,  to  give  credit  to  his  wife ;  or 
that  the  defendant  ever  knew  that  she  had  dealt  with  the  plaintiff, 
or  that  the  articles  furnished  were  in  her  possession.  The  defen- 
dant proved  that  he  had  abundantly  supplied  his  wife  with  neces- 
saries  suited  to  his  rank  and  situation  in  life ;  that  her  wardrobe 
was  complete  before  she  left  town  for  Twickenfiam,  and  that  /le 
never  saw  Iier  wear  any  of  the  articles  furnished  by  the  plaintiff; 
and  three  female  servants  who  lived  with  the  defendant  at  the 
time,  one  of  whom  had  the  care  of  her  mistress's  wardrobe, 
deposed,  that  if  any  of  the  articles  in  question  had  been  worn  by 
her,  or  had  been  in  her  possession,  she  (the  servant)  must  have  seen 


(x)  Tbe  %vife*s  necessity,   aud  the  Scott,  1  Bac.  Ab.  488;  1  Sid.   121. 

buhband's    circumstances    and  deyrce  126,  S.  C.  Post,  140,  141. 

are,  wbcu  disputed,  to  be  delermiued  (y)  5  Bing.  28  ;  2  iVI.  &  P.  6(3,S.  C. 
by  a  jury.  Per  ilale,  C.  B.,  Munbtj  v. 
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them  ;  but  that  she  never  had,  and  that  she  never  took  in  any 
parcel  from  the  plaintiiT  The  Court  held  that  the  husband  was 
not  liable. 

It  frequently  happens,  especially  ifi  the  metropoU%  that  a 
married  woman  carries  on  a  trade  personally,  and  apparently  on 
her  own  account.  It  seems  that  if  the  husband  is  aware  that  she 
carries  on  the  business,  and  reside  with  his  wife,  and  receive  the 
profits,  a  legal  presumption  arises,  that  the  wife  conducted  the 
trade  as  his  agent ;  and  he  is  liable  for  articles  furnished  in  the 
business,  though  the  invoices  and  receipts  are  in  the  name  of  the 
wife,  and  she  was  rated  to,  and  paid  the  poors'  and  paving 
rates  (z).  And  where  in  a  case  in  Chancery,  it  appeared  that  the 
wife  traded  with  her  husband's  consent,  and  gave  bills  for  money, 
and  he  received  the  profits,  and  that  the  wife  borrowed  a  sum  of 
money  and  died  ;  upon  a  bill  filed  against  the  husband,  for  the 
money,  &c.,  the  Chancellor  directed  an  issue  to  try  whether  the 
money  was  borrowed  to  carry  on  the  trade ;  observing  that,  if  it 
were,  the  husband  should  be  decreed  to  pay  it  (a). 

Where  the  husband  expressly  warns  the  tradesman  not  to  trust 
his  wife,  he  cannot  be  charged  with  goods  subsequently  provided ; 
and  a  notice  to  the  servant  usually  employed  by  the  tradesman,  is 
notice  to  the  latter  (6).  It  seems,  however,  that  during  cohabi- 
tation, a  general  or  public  prohibition,  not  proved  to  have 
reached  the  particular  party,  will  not  rebut  the  presumed  power 
of  the  wife  to  bind  her  husband  by  her  contracts  for  actual 
necessaries  {c), 

A  married  woman  cannot,  of  her  own  authority  (cf),  borrow 
money,  even  for  necessaries,  so  as  to  charge  her  husband  for 
money  lent  (e).  And  a  count  for  money  lent  by  the  plainti£P, 
"  to  the  defendant's  wife,'*  without  adding  "  at  his  request,'* 
is  bad  even  after  the  defendant  has  suffered  judgment  by 
default (y*).     Inequity^  where  a  party  lends  money  to  bl feme 


(z)  Petty  \.  Anderson,  2  C.  &  P.  38; 
S.  C.  in  3  Binpf.  170,  and  10  Moore, 
577 ;  Com.  Dif;.Baron  and  Feme  (d) ; 
cited,  per  Littledale,  J.,  in  3  B.  &c  C. 
638. 

(a)  Bowyer  v.  Peake,  2  Freem.  R. 
216,  pi.  288. 

{b)  EtheringUm  ▼.  Parrot^  1  Salk. 
118;  and  see  same  case,  2  Lord  Kayni. 
1006;  Bolton  w.  Prentice^  Sin.  1214. 

{c)Manhy   v.  Scott,    I   Sid.    127; 


Todd  V.  Stokes,  Lord  Raym.  444; 
Lumworthy  v.  Hockmore,  id.  445,  n. ; 
Child  V.  liardyman,  Stra.  875 ;  Hin- 
ton  V.  Hudson,  1  Freem.  249;  ver 
Bayley,  J.,  in  Montague  v.Beneaiet^ 
3  B.  &  C.  635;  5  D.  &  R.532,  S.C. 

{d)  His  assent  when  implied,  see 
supra  and  note  (a). 

(e)  Stone  v, Mactiair^l  Moore R.  1 26. 

(/)  Brown  v.  APNair,  4  Price  R. 
48,4f>. 
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awerif  who  therewith  purchases  necessaries,  under  circumstances 
which  would  render  the  husband  liable  for  necessaries,  he  is 
responsible  to  the  lender  (g). 

If,  after  an  elopement,  the  wife  return,  and  the  husband  is 
reconciled,  and  receive  her  again,  he  becomes  liable  upon  her  con- 
tracts entered  into  after  the  reconciliation,  precisely  to  the  extent 
to  which  he  was  responsible  before  her  elopement,  and  as  if  it  had 
not  occurred  (A). 

If  a  man  cohabit  with  a  woman,  and  allow  her  to  pass  as  his 
wife,  without  being  married  to  her,  he  is  liable  for  goods  furnished 
to  her,  ev^i  by  a  tradesman  who  knew  that  the  parties  were  not 
married  ;  for  the  assent  and  the  authority  of  the  former  are  in  such 
case  to  be  inferred  (i).  But,  after  they  have  separated,  he  may 
disdiarge  himself  from  liability,  even  for  necessaries  subsequently 
supplied,  by  proving  that  they  were  not  lawfully  married  (k) ; 
although  she  left  him  on  account  of  ill-usage,  and  after  a  cohabit- 
aliOD  of  many  years  (/).  And  upon  his  death,  her  implied 
authority  to  continue  to  order  necessaries  for  her  household, 
ceases,  and  will  not  enable  her  to  bind  his  executor  by  future 
orders  (m).  And  if  parties,  between  whom  the  ceremony  of  marriage 
has  been  performed,  and  who  live  together  as  man  and  wife, 
afterwards  separate  upon  a  sentence  of  divorce  (declaring  the 
oiarriage  void  ab  initio)  being  pronounced  by  the  ecclesiastical 
court ;  it  is  reported  to  have  been  held  that  the  man  is  not  liable 
for  the  contracts  of  the  woman,  made  without  his  express  sanction, 
after  such  separation  and  sentence ;  even  with  a  tradesman  who 
had  previously  been  in  the  habit  of  supplying  her  with  goods, 
and  who  continued  to  furnish  goods,  upon  the  supposition  that 
she  was  a  married  woman  (n). 

2ndly.  Of  the  husband^s  liability  on  his  wife's  contracts,  made 
after  their  separation  hy  mutual  consent,  or  in  consequence  of  the 
kushand*s  act  or  misconduct. 


Of)  Per  Parker,  C.  J.,  in  Earle  r. 
Peale^  1  Salk.  387 ;  Harru  v.  Lee,  1 
P.  Wms.  482,  483. 

(h)  Rohifuon  v.  Greinold,  1  Salk. 
119;  6  Mod.  172,  S.  C. ;  Harris  v. 
Morris,  4  Esp.  li.  42  ;  ante,  133. 

(i)  Watton  V.  Threlkeld,  2  Esp.  R. 
637;  Robintan  v.  Nahon,  1  Camp. 
345. 

(k)  Munro  v,De  Chamani,  4  Camp. 
215  ;Bing.  on  Infancy  and  Coverture, 


167,  n.,  S.  C. 

(/)  See  id.,  as  reported  by  Bingham. 

(m)  Blades  v.  Free,  9  B.  &  C.  167; 
ante, IS2. 

(n)  Amtey  v.  Manner8,Govi»  R.  10. 
Semh.  aliter,  if  the  supply  were  at  the 
same  residence  of  the  woman,  and  were 
so  soon  after  the  separation,  that  the 
ti-adesman  cannot  be  supposed  to  have 
had  notice,  and  was  ignorant  thereof, 
see  ante,  133,  and/>05^  141. 
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The  Court  of  King''s  Bench  has  solemnly  decided  (o)|  in  con* 
formity  with  a  series  of  determinations  and  dicta  to  that  effect, 
that  a  deed,  providing  for  an  immediate  separation  between 
husband  and  wife ;  and  containing  a  covenant  by  the  husband 
with  a  trustee  (p),  to  allow  his  wife  an  annuity,  and  a  covenant 
by  the  trustee  to  indemnify  the  husband  against  his  wife^s  debts; 
is  valid  and  binding.  But  it  seems  that  a  deed,  providing  for 
the  future  separation  of  the  parties,  at  the  will  of  either,  and  not 
intended  to  take  immediate  effect,  is  void  (q). 

Although  a  husbandand  wife  live  apart  under  a  deed,  and  she  has 
a  separate  maintenance,  she  is  not  competent  to  contract  as  ajeme 
sol€{r).  And  a  husband  who  is  separated  from  his  wife^  and  who 
actually  pa^jt  her  a  sufficient  sum  for  her  support,  suitable  to  his 
decree  and  circumstances,  cannot  be  charged  even  for  necessaries 
provided  for  her;  although  the  separation  be  not  by  deed,  and 
there  was  no  written  agreement  between  them  with  respect  to  the 
allowance  (5).  And  where  a  husband,  not  permanently  separated 
from  his  wife,  makes  an  allowance  to  her,  for  the  supply  of  hersdf 
and  family  with  necessaries  during  his  temporary  absence,  and  a 
tradesman,  with  notice  of  this  fact,  supplies  her  with  goods,  the 
husband  is  not  liable  (/). 

A  husband  and  wife  separated  by  mutual  consent,  without  any 
agreement  as  to  separate  maintenance,  and  she  afterwards  sued  him 
for  a  divorce  in  the  Ecclesiastical  Court ;  and  during  the  pendency 
of  the  suit,  he  paid  her  4002.  a  year,  alimony^  by  order  of  the 
Court ;  and  after  the  dismissal  of  the  suit,  he  paid  her  le^,  viz.^ 
3007.  a  year.  It  was  held,  in  an  action  for  necessaries  supplied 
to  the  wife  after  the  dismissal  of  the  ecclesiastical  suit,  that  it 
was  for  the  jury  to  consider  the  question  of  the  adequacy  of  the 
allowance;  and  that  if  it  were  inadequate,  in  reference  to  the 


(1*)  Jee  V.  Thurlow,  2  B.  &  C.  .M7; 
4  1).  U.  11,  S.  C.  Adullen*  of  the 
^ife  after  separation,  is  no  plea  to  a 
covenant  to  pay  a  trustee  a  separate 
maintenance  for  the  wife.  Bat^ncr  r. 
Bailey  J  8  Ding.  256. 

(;;)  See  Ewers  wSution,  3  Esp.  R. 
255. 

(V)^>iini«/  V.  7V//!ry.  7  Priw  R  577 ; 
Hinkleif  T.  The  Marquis  of  WestmeuiA^ 
r>  1).  St'C.  200. 


(r)  Pi  St,  1 16. 

(«)  See  Todd  v,  Stokes^  Ld.  Raym. 
444  ;  12  Mod.  244.  S.  C. ;  1  Salt 
1 16,  S.  C. ;  yurse  v.  Craiif,  2  New  R. 
148;  Hodjkinson  v.  Fleteher^A  Camp. 
70;  observed  upon  in  Willson  T.Smwu^^ 
1  B.  &  Ad.  803  :  Hunt  t.  Biaqmert, 
5  Bing  550 ;  3  M.  &  P.  108,  S.  C. 

(/)  Holt  V.  Bnen,  4  B.  ^  Aid.  252; 
Bird  r.  Jones,  3  M.  ^  R.  121. 
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station  and  means  of  the  husband,  he  was  liable  (u).  In  a  sub- 
sequent case  (a?),  it  appeared  that  a  wife,  having  sued  her  husband 
Id  the  Consistory  Court,  obtained  a  decree  against  him  for  alimony. 
He  removed  the  cause  into  the  Arches'  Court.  The  decree  then 
became,  in  law,  inoperative,  but  the  husband  continued  making 
the  payments  under  it;  and  it  was  proved,  that  if  he  had  omitted 
doing  so,  a  new  decree  could,  by  a  short  process,  have  been  ob- 
tained from  the  Arches'  Court,  but  that  such  application  was  not 
usually  made,  unless  payment  of  the  alimony  were  discontinued. 
It  was  held,  that  the  husband  was  not  liable  in  an  action  for 
necessaries  supplied  to  the  wife,  while  the  above  payments  were 
going  on;  that  such  payments  could  not  b& considered  a  voluntary 
allowance;  and  therefore,  that  a  court  of  law  could  not  inquire 
whether  or  not  they  were  sufficient  in  proportion  to  the  husband \s 
means.  But  a  husband  is  liable  for  necessaries  provided  for  his 
wife,  pending  a  suit  in  the  Ecclesiastical  Court  for  adultery  and 
cruelty,  and  before  alimony  decreed ;  although  a  decree,  after- 
wards made,  direct  the  alimony  to  be  paid  from  a  date  anterior 
to  the  time  when  the  necessaries  were  furnished  (t/). 

In  these  cases  the  presumed  authority  of  the  husband,  arising 
from  cohabitation,  does  not  exist ;  and  it  is  incumbent  on  a 
tradesman  to  make  inquiries ;  and,  if  he  trust  the  wife,  he  does 
so  at  his  peril ;  for  no  notice  to  him  that  the  wife  has  a  separate 
maintenance  is  necessary,  unless  he  had  trusted  her  before,  and 
was  not  aware  of  the  separation  {z)y  and  it  had  taken  place  so  re- 
cently, that  it  could  not  have  become  a  matter  of  notoriety  in  the 
place  where  the  husband  resided  (a).  And  it  seems  that  if  goods 
be  supplied  to  a  married  woman,  during  her  separation  from  her 
husband,  the  plaintiff  must  prove  that  the  separation  occurred 
under  such  circumstances  as  will  render  hixn,  prima  facie  ^  liable  (A). 
After  such  proof  has  been  adduced,  it  is  incumbent  on  the 
husband,  when  sued  for  necessaries  furnished  to  his  wife,  during 
thar  separation,  under  an  agreement  for  a  separate  maintenance. 


{u)Bodgkiniony.FUtcher,\  C^m^,  (z)  Ozard  y.DamfmU   1  Selw.  N. 

70.     ^n^*,  137,  note  (ar).  P.  8th  ed.  269;  Hinton  v.  Hudson, 

(x)  WilUon  V.  Smyth,  1  B.  &  Ad.  Freem.  248,  249. 

801 ;  Hunt  r.  Blaquiere,  3  M.   ^    P.  {a)Rawlyns  v.  Vandyke,  3  Esp.  250 ; 

108 ;  5  Bingham,  550,  S.  C.  Todd  v.  Stokes,  Lord  Raym.  444 ;  12 

(y)  Keegan  r.  Smith,  5  B.  &  C. 375 ;  Mod.  244,  S.  C. 

8  IX  &  R.  1 18,  S.  C.  (&)  Clifford  v.  Latony  3  C.  &  P.  15 ; 
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to  prove  the  adequacy  of  the  allowance,  and  the  due  payment 
of  it ;  and  if  it  be  inadequate,  or  not  duly  paid,  he  is  liable  (c). 
And  if  a  husband,  on  separating  from  his  wife,  instead  of  granting 
her  a  continuing  allowance,  assign,  by  deed,  certain  property  ab- 
solutely to  trustees  for  her  benefit ;  he  must  prove,  when  sued  fiir 
necessaries  supplied  to  her  after  their  separation,  that  the  trustees 
gave  effect  to  the  deed,  by  taking  possession  of  the  property  (iQ. 
And  although  the  husband  and  wife  be  separated,  and  she  sue 
him  in  the  Ecclesiastical  Court,  and  obtain  a  divorce,  a  memi 
et  thoroy  and  a  decree  of  that  Court  that  he  allow  her  alimony, 
yet,  if  he  omit  to  pay  it,  her  implied  authority  to  order  necessaries 
for  herself  on  his  credit,  revives;  and  a  tradesman  who  supplies 
her  with  them  after  such,  his  default,  may  sue  him  {e).  The 
husband  is  also  responsible  if,  notwithstanding  the  sufficiency  aod 
due  liquidation  of  the  allowance,  he  has  promised  to  pay  her 
debt  (f).  But  where  the  subsequent  promise  is  conditional^  and 
the  husband  is  only  liable  in  respect  of  such  promise,  the  plaintiff 
must  shew  that  the  condition  has  been  complied  with  (g). 

It  seems  that  if  a  married  woman,  separated  from  her  husband, 
be  amply  provided  with  permanent  funds  and  resources  of  her 
own,  although  not  supplied  by  him,  he  is  not  liable  for  neces- 
saries furnished  to  her  (A);  but  a  voluntary  pension  allowed  her 
by  the  crown,  '' during  pleasure/*  will  not  exempt  him  from 
responsibility  (i). 

Where  a  husband  wrongfuUy  turns  away  his  wife^  and  she 
does  not  commit  adultery,  he  cannot,  by  a  general  advertisement 
in  the  newspapers,  or  even  by  a  particular  notice  to  individuals 
not  to  trust  her,  exempt  himself  from  a  demand  for  necessaries 
suitable  to  his  station  and  circumstances,  furnished  to  her  whilst 
so  living  apart  from  him,  even  by  a  person  who  had  been  desired 
by  him  not  to  trust  her  (A:).     In  such  case  there  is  an  implied 


M.  &  M.  101,  S.  C. ;  Mainwaring  v. 
Leslie,  M.  &  M.  18 ;  2  C.  &  P.  502, 
S.  C. ;  Bird  v.  Jones,  3  M.  &  R.  121 . 

(c)  Nurse  y.  Craig,  2  New  R.  148 ; 
Hodgkinson  v.  Fletcher,  4  Camp.  70; 
Liddlow  V.  Wilmot,  2  Stark.  R.  86, 
and  next  note. 

(cQ  Burrett  v.  Booty,  8  Taunt.  343. 

{e)  Hunt  T.  Blaquiere,  5  Bing.  550 ; 
3  M.  &  P.  108,  S.  C. 

(/)  Hombuckle  y.Hombury, 2StATk. 


R.  177;  WUlianu  y.  Fowler,  M'Clel. 
&  Y.  269;  Bird  t.  Jones,  3  M.  &  R. 
121. 

{g)  Holt  V.  Brien,  4  B.  &  AW.  252, 
254. 

(ji)  Lidlow  V.  Wilmot,  2  Staik.  R. 
86;  M.  &M.  101,  S.C. 

(t)  Thompson  v.  Harvey,  4  Boir. 
2178. 

(*)  Todd  v.  Stokes,  Ld.  Raym.  444 ; 
Thompson  w  Harvey^  4  Burr.  2177; 
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credit  for  necessaries^  which^  as  a  wrong  doer,  he  shall  not  be 
permitted  to  repel. 

And  it  is  a  well  established  principle,  that  if  a  husband  per- 
aondUy  ill  treat  his  wife,  and  be  guilty  of  cruelty  towards  her, 
80  that,  from  reasonable  apprehension  of  further  personal  violence, 
she  is  obliged  to  quit  his  roof,  he  is  responsible  for  necessaries,  to 
the  same  extent  as  if  he  had  expelled  her  therefrom  (/).  And, 
under  such  circumstances,  a  request  by  him  that  she  would  return, 
will  not,  it  seems,  determine  his  liability  for  necessaries  supplied 
to  her  during  their  separation  (m). 

Lord  EUenborough  is  stated  to  have  held  (n),  that  if  a  husband, 
by  bringing  another  woman  under  his  roof  as  his  mistress,  render 
his  house  unfit  for  the  residence  of  his  wife,  who  thereupon  removes, 
and  lives  apart  from  him,  the  husband  is  bound  to  provide  her 
with  necessaries,  as  medicines  in  sickness,  &c.,  during  the  separa- 
tion ;  and  this  decision  appears  to  be  founded  in  good  sense  and 
justice;  and  the  doctrine  was  approved  of  by  Best^  C.  J.,  and 
Park^  J.,  in  HoulUton  v.  Smyth  (o).  But  the  case  of  Hopwood 
T.  Htffer  (p)  seems  to  uphold  a  contrary  doctrine.  In  that  case 
it  appeared  that  the  defendant  had  treated  his  wife  with  great 
cruelty;  had  taken  another  woman  into  his  house,  with  whom 
he  cohabited ;  that  he  had  confined  his  wife  in  her  chamber  under 
a  pretence  of  in»mity  (q)^  and  that  she  had  escaped ;  and  that  the 
necessaries,  for  the  value  of  which  the  action  was  brought,  were 
furnished  to  her  after  her  departure.  Lawrence^  J,,  nonsuited  the 
[daintiff,  on  the  statement  of  these  facts,  without  going  into  the 
evidence ;  and  the  Court  refused  a  rule  to  set  aside  the  nonsuit, 
and  have  a  new  trial.     Lawrence^  J. — "  You  did  not  state  any 


Baulion  v.  Prentice^  Stra.  1214,  S.  C. ; 
more  fallj  noticed  iu  Selw.  N.  P. 
HtBaronand  Feme,  6th ed.  281,  282; 
8tb  ed.  273 ;  Ewers  v.  Hutton,  3  Esp. 
R.  255 ;  Harris  y.  Morrisy  4  uf .,  4 1  ; 
per  Cur.  in  Hvnl  r.  Blaquiere^  3  M.  & 
P.  1 08 ;  5  Biug.  550,  S.  C. ;  Montague 
T.  Benedict,  3  B.  &  C,  635,  ;w  Bay- 
ley.  J.,  Buller,N.  P.  135. 

(/)  Hodges  v.  Hodges,  Peak  Addit. 
C.  79;  1  Esp.  R.  441,  S.C.;  Emery 
V.  Emery,  1  Y.  &  J.  501  ;  Houlistnn 
T.  Smyth,  3  Bing.  127;  10  Moore,  482, 
S.  C. ;  2  C.  &  P.  22,  S.  C. 

(m)  Emery  v.  Emery,  I  Y.  (Sc  J. 
501. 


(n)  Aldis  V.  Chapman,  Middlesex 
Sittings  after  Tr.  Term,  60  G.  3; 
1  Selw.  N.  P.  6th  ed.  281;  8th  ed. 
272,  andsee£tV//ou;v.  frt/ino/,  2  Stark. 
R.  87. 

(o)  10  Moore,  482;  3  Bing.  127, 
S.  C. ;  and  see  per  Gaselee,  J.,  in 
Htint  V.  Blaquiere,  5  Bing.  562. 

(p)  3  Taunt.  421. 

(q)  The  cruelty  and  imprisonment 
were  surely  acts  of  misconduct,  which 
justified  the  wife  in  quitting  her  home, 
and  charging  the  husband  with  neces- 
saries. But  these  facts  seem  not  to  have 
been  relied  upon  at  the  trial  of  the 
action. 
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apprehension  of  her  personal  safety ;  you  principally  dwelt  on 
the  circumstance  of  the  defendant's  having  placed  a  profligate 
woman  at  the  head  of  his  table,  and  having  told  the  wife  that  if 
she  did  not  like  to  stay  there,  she  might  dine  in  her  own  chamber. 
I  thought,  that,  however  improper  that  conduct  might  be,  and 
however  abhorrent  to  the  feelings  of  a  delicate  woman,  she  might, 
nevertheless,  have  had  necessaries  if  she  had  staid  there.  She 
might,  if  she  had  thought  fit,  have  sued  for  alimony  and  a  divorce 
a  mensd  et  thoro/^  Mansfield,  C.  J. — "  If  this  suit  were  miun- 
tainable,  it  would  be  necessary  that  the  jury  should,  in  the  first 
place,  determine  whether  the  wife  lawfully  left  her  home  or  not; 
this  would  supersede  the  necessity  of  a  suit  for  alimony,  or  a 
divorce  a  maisa  et  thoro.  I  think  nothing  short  of  actual  terror 
and  violence  will  support  this  action.** 

It  has  been  held,  that  if  a  husband  turn  his  wife  out  of  doors, 
and  it  be  necessary  for  her  safety  to  exhibit  articles  of  the  peace 
against  him,  he  is  liable  to  an  attorney  employed  by  her  for  that 
pui'pose ;  and  that  where  she  is  indicted  for  keeping  a  disorderly 
house,  which  she  had  conducted  with  her  husband's  concurrence, 
he  is  bound  to  pay  the;  attorney  whom  she  employed  to  defend  her, 
and  by  whom  he  knew  she  was  defended,  without  expressing  any 
dissent  thereto  (r). 

3rdly.  Of  a  husbandCs  IMilitT/  on  contracts  entered  into  by 
his  wife,  during  their  {icparation,  occasioned  by  the  act,  or  mis- 
conduct, of  the  utfe* 

The  law  respects  the  feelings  of  a  husband,  on  his  wifes 
violation  of  her  fidelity.  Where  a  wife  is  guilty  of  the  crime  of 
adultery,  and  either  elopes  from  her  husband,  or  is  by  him  expelled 
from  his  roof  on  that  account ;  or  even  where,  being  compelled 
by  his  cruelty  to  leave  him,  she  is  afterwards  (5)  guilty  of  this 
offence,  and  he  refuses  to  receive  her ;  he  is  not  liable  even  for 
the  bare  necessaries  of  life  supplied  to  her  after  her  adultery, 
(and  during  their  separation  (<);)  although  he  do  not,  generally  or 
specially,  prohibit  tradesmen  from  trusting  her  {ii) ;  and  although 
he  himself  has  likewise  committed  adultery,  and  has  turned  his 
wife  out  of  doors,  and  she  offers  to  return  (x). 


(r)  Shepherd  v.  il/ac*oti/,  3  Camp.  6  Bingr.  135;  3  M.  &  P.  399. 

326;  see  WUlianu  y.  Fouler y  M*Clel.  (0  See  ante,  133. 

5c  Y.  269.  (tt)  Morris  v. Martin,  Stra.  647,706. 

(»)  See  Hethcfington    v.  Graham,  («)  Gorier  x.  Hancock, ST.  R.  60Si. 
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.'  If  a  wife  improperly  leave  her  husband  withoui  kisamsefitf  and 
oontiiiue  absent  from  him,  he  is  not  liable  even  to  a  tradesman 
who,  after  an  ejrpress  warning  to  him  to  the  contrary,  supplies  her 
with  neoessaries,  after  her  husband's  refusal  to  receive  her  again 
opoti  her  offer  to  return ;  although  the  wife  were  not  furnished 
with  ^ie  means  of  support  by  her  husband ;  and  although  she  had 
Bot  commit^  adultery.  This  was  decided  by  eight  judges 
against  diree,  in  the  celebrated  case  of  Manby  v.  ScoUijf). 

And  Lord  Raymond ^C,  J.,  observed,  in  ChUd  v.  Hardynkm{z)^ 
that,  '*  if  a  woman  €lope  from  her  husband,  although  she  do  not  go 
away  with  an  adulterer,  or  in  an  adulterous  manner,  the  trades- 
man trusts  her  at  his  peril,  and  the  husband  is  not  bound,^  It 
seems,  however,  that  in  such  case  a  general  notice  not  to  trust 
the  wife  ought  to  be  given,  or  some  evidence  produced  that  the 
tndesman  ocNild  not,  under  the  circumstances,  have  trusted  the 
iMdbond  (a). 

Where  a  wife  is  sentenced  to  a  temporary  confinement,  as  a 
puniahment  for  some  crime,  the  husband  has  been  held  not  liable 
upon  her  agreement,  even  for  necessaries,  if  she  be  kept  in  an 
laiproper  place  by  the  covin  of  the  gaoler  (ft).  But  in  Manby  ^. 
SooiHc)j  the  judges,  whose  opinions  were  favourable  to  the 
plaintiff's  case,  laid  it  down  as  clear  law,  that  if  a  wife  be 
a  imsoner  for  felony,  and  the  gaoler  provide  her  with  food,  the 
husband  may  be  charged  for  it. 

However,  the  adultery  of  a  wife  after  a  formal  separation  by 
deed,  whereby  the  husband  covenanted  with  a  trustee  to  allow 
her,  absolutely,  an  annuity,  has  been  held  to  afford  no  answer  to 
Ml  actipp  for  the  arrears ;  although  there  be  the  sentence  of  an 
ecclesiastical  court  confirming  the  adultery  {d). 


Nor  IB  he  liable  under  sucb  circum- 
ibnices  to  the  penalty  of  5  G.  4,  c. 
8S,  8. 3»  for  not  supporting  his  wife. 
Bga:  ▼.  F/tntoit,  1  B.  &  Ad.  227.  The 
tffsct  of  bis  permitting  her  to  remain 
'm  hiB  bouse,  or  receiving  her  again, 
lam  been  alr^y  noticed. 

M  I  Sid.  109 ;  Bac.  Ab.,  Sawn 
mJ  Feme  (H);  and  1  Lev.  4,  and  1 
Mod.  126,  S.  C.  See  Hindley  v.  Mar- 
qtde  of  Wetimeaih,  6  B.  &  C  200 ; 
and  observations  in  Manby  v.  Seoity  in 
3  M.  &  P.  J 19, 123 ;  5  Btng.  650,  S.  C. 

{z)  Child  v.  Hardymany  Stni.  67d. 


See  Hunt  v.  Blaquiere,  5  Bing.  550  y 
8  M.  &  P.  108,  S.  C,y  per  Cur. 

(a)  See  Todd  v.  Siokesj  Ld.  Raym. 
444,  445 ;  Hinton  v.  HuUon^  Freem. 
R.  248 ;  Boulton  v.  Prentice^  Stra. 
1214,  note. 

(5)  Fowles  V.  Dinelyy  Stra.  1 122. 

(c)  1  Sid.  118. 

(rf)  Jee  V.  ThurlotOy  2  B.  &  C.  547  ; 
4  Dowl.  &  R.  11,  S.  C ;  Baynon  v. 
BatUy,  8  Bing.  256.  See  Lewis  v.  £««, 
3  B.  &  C.  291 ;  5  Dowl.  &  R.  98, 
S.  C. ;  sed  vide  HetherinyUm  v.  G^ra- 
Aom,  (5  Bing.  135 ;  3  M.  &  P.  899,  S.  C. 
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Srdli/.  When  a  Feme  ('overt  may  be  considered  as  a  Feme  Sole, 
rviih  Regard  to  Contracts  made  with  her  during  marriage. 
A  married  woman  has,  in  general,  no  power  or  capacity  to  con- 
tract, so  as  to  sue  or  be  sued,  either  with  or  without  her  husband^ 
on  her  contracts  made  during  coverture  {e)>  She  has,  in  l^al 
contemplation,  no  separate  existence,  her  husband  and  herself 
being  in  law  but  one  person  (/) ;  and  is  unprovided  with  the 
means  of  satisfying  her  engagements,  her  husband  being  entitled 
to  her  rights  and  property.  Her  incapacity  rests  upon  these 
principles ;  not  upon  the  notion  that  she  is  under  the  controul  of 
her  husband  during  the  coverture,  and  cannot  on  that  account 
assent. 

It  is  now  fully  established,  that  a  husband  and  wife  cannot,  by 
a  deed  securing  a  separate  and  sufficient  maintenance  to  the  wife, 
dissolve  the  relation  of  marriage,  so  as  to  enable  the  latter,  even 
whilst  living  apart  from  her  husband,  and  enjoying  such  separate 
fqnd,  to  contract  as  Bifeme  sple  (g)n  The  marriage,  and  its  l^;al 
consequences,  as  regards  the  wife,  still  exist ;  and  consequently^ 
(although  the  separation  deed  is  valid,  and  the  husband  is  not 
liable  for  her  debts,  if  the  separate  fund  allotted  to  his  wife  b^ 
adequate  to  her  support,  and  be  duly  paid  (h) ),  the  wife  cannot 
contract,  or  sue,  or  be  sued  at  law,  even  for  necessaries;  and  he 
who  trusts  her  relics  on  her  honour  only  (t).  Since  this  doctrine 
has  been  established,  it  must  also  be.  considered  that  a  married 
woman  is  not  liable  on  her  contracts;  although  she  live  apart  from 
her  husband  in  a  state  of  adultery,  and  there  exist  a  valid  divorce 
^  mensd  et  tJiorOj  and  she  contract  during  the  separation  in  thci 
assumed  character  of  a  single  woman  {k).     Nor  is  her  personal 


{e)  Cora.  Dig.,  Baron  and  Feme 
(  W),  Pleader y  (2  A.  1).  See  the  cases, 
1  Chitty  PI.  5th  ed.  32,  m,  232; 
Cosio  V.  BemaUs,  1  li.  &  M.  102.  And 
even  in  an  action  against  hoth  fur  a 
clebtdue  from  the  wife  before  marriage, 
the  declaration  is  bad  if  it  state  a 
promise  by  both  after  the  marriage, 
MorrU  V.  Norfolk,  I  Taunt.  212; 
Pitiam  V.  Foslery  1  B.  &  C.  248 ;  2 
Dowl.  &  R.  3(53,  S.  C. 

(/)  Litt.  sec.  28. 

(^)  Marshall  v.  Rutton,  8  T.  R.  545. 

{h)  Ante,  140. 

(i)  Marshall  v.  RuUon,  8T.  R.  545. 
Decided  by  the  twelve  judges:  over- 


ruling Corbettv,  Poelniiz,  1  T.  R  5 ; 
and  semble,  Ringslead  r.  Lady  Lone*- 
horough,  3  Dougl.  197 ;  see  irf.,  204, 
note,  and  other  cases  there  cited. 
See  the  argument,  1  Powell  on 
Contrajctg,  80,  &c.  If  a  married  wo- 
man, under  such  circumstances,  hire 
furniture,  the  contract  is  void  ;  so  dial 
the  tradesman  is  not  divested  of  his  pre-r 
sent  property  therein,  and  may  main- 
tain trover  against  a  third  person  who 
takes  it.  Smith  v.  Plomer,  15  East, 
607.  As  to  arresting  or  taking  her  in 
execution,  Tidd.  9th  ed.  194,  1026. 

(A)  JLeiz-M  y.Lce,  3  B.  &  C.  291  ; 
5  D.  &  R.  98,  S.  C. ;  Faithomfi  v 
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Teprcsentative  liable  under  such  circumstances^  at  least  at  law, 
although  he  have  abundant  assets  (/). 

To  this,  as  to  all  other  general  rules,  there  are,  however,  some 
few  exceptions,  introduced,  as  well  for  the  benefit  of  the  vdfe,  to 
save  her  from  starvation,  as  in  justice  towards  her  creditors,  who, 
under  the  peculiar  circumstances  which  give  rise  to  these  modifi- 
caliona  of  the  general  principle,  have  no  other  remedy. 

When  the  legal  existence  of  the  husband  may  be  considered  as 
extinguished,  or  suspended  4  when  he  is  dead  in  law,  as  in  the 
case  of  transportation  for  life,  or  a  limited  term,  under  a  legal 
judicial  sentence ;  his  wife  may  contract,  so  as  to  render  herself 
personally  responsible ;  and  may  sue  and  be  sued  upon  her  agree- 
ments (m).  And,  although  a  convict  sentenced  to  transportation, 
remain  in  this  country,  (at  the  Hulks),  the  wife  may  be  consi- 
dered as  ^feme  sole  whilst  the  sentence  is  in  force  (n).  It  has 
been  decided  at  Nisi  Prius,  that  a  married  woman,  whose  husband 
has  been  transported  for  seven  years,  may  even  after  the  expira- 
tion of  that  time,  maintain  an  action  as  B,fefne  sole,  if  her  husband 
Mnain  abroad ;  on  the  ground  that  her  husband  by  so  doing  has 
algured  the  realm :  the  jiidge,  (Lord  Alvanley^)  observing,  *<  that 
by  the  record  of  the  conviction  and  sentence  produced,  there  was 
ooodusive  evidence  to  support  the  right  of  action  in  the  plaintiff, 
40  Rjeme  sole;  it  appearing  thereby  that  the  husband  had  abjured 
the  realm ;  and,  though  the  term  of  his  transportation  had  expired, 
if  in  fact  he  had  not  returned,  the  right  of  action  remained;  but 
that  if  the  defendant  meant  to  rely  that  he  (the  husband)  had  so 
returned,  by  which  the  plaintiff  ^s  right  of  action  in  her  sole  capa- 
city would  be  at  an  end,  the  proof  of  that  lay  on  the  defen- 
dant (o).*"  But  the  right  to  return  after  the  period  prescribed, 
being  undoubted,  and  the  infliction  of  the  punishment  having  ren- 
dered the  husband,  (at  all  events  if  he  returned,)  liber  et  legalis 
iomog  and  competent  to  sue ;  much  difficulty  appears  to  exist  in 
considering  the  mere  non-return  as  an  abjuring  of  the  realm ; 


BUqukey  6  M.  &  Sel'V.73;   Turtle  y,  v.  SchutZy  2  Bla.  R.  1197;  Marsh  v. 

Wartley^  3  Doug.  290;  sed  ride  Cox  Hutchinson,  2  B.  &  P.  231. 

T.  Kitehin,  1  B.  ^  P.  338.  (n)  Ex  parte  Franks,  7  Bing.  762  ; 

(/)  Id.,  Clayton  v,  Adams,  6  T.  R.  1  M.  &  Scott,  1,  S.  C. 

604.  *  (o)  Carrol  v.  Blencow,  4  Esp.  27. 

(m)Ladp  Belknap's  Ctue,  Year  Book,  See  Marsh  v.  Hutchinson,  2  B.  &  P. 


2Hen.  4,/7a;  1  Hen.  4,  l,pL  12;      231,233. 
Bac  Abr.,  Baron  and  Feme  (M) ;  Lean 
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although  it  might  be  so,  if  the  husband  clearly  had  no  intentkio 
to  return  home,  and  voluntarily  remained  abroad. 

If  an  alien  husband  never  has  been  in  this  country,  and  his 
wife  reside  here  and  contract  debts,  she  is,  it  seems,  responsible  (jp). 
But  in  the  case  of  an  alien  who  has  once  resided  in  the  oountrj» 
the  animus  reveriendi  is,  it  seems,  to  be  presumed^  unless  the  con- 
trary appear :  and  therefore.  Lord  EUenborough  held  at  Ni« 
Prius,  that  a  woman,  by  birth  an  alien,  and  the  wife  of  an  alieiv 
cannot  be  sued  as  sifime  sde^  if  her  husband  has  lived  in  Hm 
country  ;  although  he  has  left  her  here,  and  entered  into  the  bo^ 
vice  of  a  foreign  state.  And  the  Court  of  King^s  Bench  conBrmeil 
tlus  decision  (g).  Clearly,  in  the  case  of  an  Englishman,  who  ma^ 
at  any  time  be  recalled  by  the  king  (r),  and  whose  return  is  to  be 
presumed,  his  mere  residence  abroad  is  not  tantamount  to  a  ctitf 
death ;  and  the  wife  who  contracts  in  diis  eountry  is  not  liable  ti^ 
be  sued,  and  cannot  sue,  as  %feme  sole  {s)y  although  she  assuHiedl 
that  character  {t).  And  in  a  late  case,  it  was  decided  that  a  mar^ 
ried  woman  cannot  be  sued  upon  her  contract,  although  before  it 
was  made  her  husband  became  bankrupt,  and  absconded  witbou^ 
appearing  to  his  commission,  and  continues  to  reside  abroad  (ti). 
Where  a  husband  has  been  abroad,  and  not  heard  of,  for  seveft 
years,  it  shall  be  presumed  he  is  dead,  and  the  wife  is  liable  (^ 

By  the  custom  of  London,  ajeme  covert,  being  a  sole  trader  in  the 
city  independently  of  her  husband,  may  sue  and  be  sued  in  the  dty 
courts,  with  reference  to  her  dealings  as  such  trader  in  London  (jf). 
But  even  there,  it  seems,  as  weH  as  in  the  courts  of  Westminster, 
the  husband  must  be  made  a  party  to  the  suit  for  conformity  (i^^ 


(p)  Duchess  of  Mazarine's  Case, 
1  Lord  Raym.  1 47 ;  Kay  v.  De  Pienne, 
3  Camp.  124,  per  Lord  Ellenborougb; 
Wiiiiamsony.  Daw€s,9Bing,295, 296 ; 
3  M.  &  Scott,  352,  S.  C,  per  Boean- 
quet,  J.  De  Gallion  v.  VAigle,  1  B. 
&  P.  357,  would  seem  to  be  sustain- 
able, on  tbe  ground  that  defendant's 
husband  was  (probably)  vt. foreigner ; 
but  that  fact  docs  not  appear  upon  the 
pleadings^  and  the  question  came 
before  the  Court  on  demurrer. 

(a)  Kay  v.  Dc  Pienne,  3  Camp.  123. 
Sea  vide  Walford  v.  De  Pienne,  and 
Franks  v.  De  Pienne,  2Esp.  554,  587; 
Burfield  v.De  Pienne,  2  New  R.  380. 

(r)  See  Chit.  jun.  on  Prerog.  24,5. 

(«)  3farth  v.  Hutchinson,  2  B.  &  P. 


226 ;  Farrar  v.  Grannard,  1  New  IL 
&0.  See  Williamson  r.  Dawe^  m^'w* 
Bogget  v.  Frier,  11  East,  30L  The 
case  ot  Ringstead  v.  Lady  LanMh- 
rough,  3  Doug.  197,  cannoC  now  !>•■ 
considered  law. 

(0  Id.,  MNamara  and  Ux.y-Fithkrr 
3  Esp.  R.  18. 

(ii)  Williamson  y.  Dawes,  3  M.  & 
Scott,  352 ;  9  Bing.  292,  S.  C. 

(x)  Hopewell  y*  De  Pinna,  2  Camp^ 
113,273;  IJac.  l,c.  ll,s.2;  JBove 
V.  Hasland,  1  Bla.  K.  404 ;  Doe  ▼. 
Jesson,  6  East,  80. 

(j/)  Bac.  Ab.,  Baron  and  Feme  (M). 

(z)  Candell  v.  Shaw,  4  T.  R.  361; 
Beard  v.  Webb,  2  B.  &  P.  93. 
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But  the  wife  shall  be  considered  to  be  the  real  and  substantial 
{MUty  U>  the  suit  (a). 

The  sentence  of  a  court  of  competent  jurisdiction  annulling  the 
narriage  ah  initio,  entirely  removes  the  incapacity  of  thejeme, 
and  renders  her  responsible  as  if  the  ceremony  of  marriage,  (it 
b^g  void,)  had  never  taken  place  (&). 

There  are  cases,  in  which,  as  an  exception  to  the  general 
role  (c),  married  women  have  been  allowed  to  join  with  their 
busbands  in  actions  upon  certain  contracts,  or  instruments,  entered 
mto  even  during  the  coverture,  and  with  regard  to  which  the  wife 
is,  as  it  is  termed,  the  meritorious  cause  of  action.  Thus,  in  the 
instaDces  of  an  express  promise  to  the  wife  in  consideration  of  her 
personal  labour  and  skilly  as  that  she  would  cure  a  wound  (d) ; 
and  of  a  bond  (^),  or  promissory  note  (y),  payable,  on  the  face 
thereof,  respectively  (g)  to  her,  or,  it  seems,  to  her  husband  and 
herself  i  she  may  be  joined  with  him  in  the  action,  or  he  may  sue 
akme.  And  it  seems  tlmt  in  these  cases,  the  wife  is  entitled  by 
survivorship  to  the  money  due  upon  the  judgment  recovered  by 
both  (A). 

We  have  already  noticed  the  cases  respecting  the  effect  of  a 
promise  of  a  woman,  after  her  husband's  death,  to  pay  a  debt 
contracted  by  her  during  coverture  («). 


(«)  Lau^(m  V.  Beweti,  Cro.  Car. 
tf7;  10  Mod.  6 ;  Beard  v.  Webb,  2  B. 
&  P.  93,  101.  See  3  Chit.  Com.  L.  37. 

{h}  Sim  Anstey  v.  Manners,  I  Oovr. 
|L  XO.  As  to  divorce  a  tuerud  it  thero, 
€miej  140, 146. 

(r)  See  1  Chittj  PI.  6tli  ed.  33 ; 
Y.DeBemales,  1  R.  &  M.  102 ; 
Mir,  146. 

{J)  Brtuhford  v.  Buckingham,  Cro. 
Jm.  77,  205 ;  FaunUm  t.  Smithy  2 
Sid.  128 ;  Weller  v.  Baker,  2  Wils. 
424. 

(e)  Day  t.  Pargrave,  2  M.  &  Selw. 
996,  note  (b), 

(f)  PhiUUkirk  t.  FluckweU,2  M.  & 
Selw.  393. 

(^)  The  declaration  should  express- 
\j  shew  in  what  respect  the  wife  has  a 
promineut  and  particular  interest  ena- 
Uinff  her  to  join.  Bidgood  v.  Way,  2 
Bin.  R  1236 ;  Philliskirk  y.  Pluckwell, 
2M.^  Selw.  396.  In  the  case  of  a  hond 
QT  note  expresslypayahle  to  her,  or  to 
both,  it  woulji  sufficiently  appear,  from 
the  instrument  itself,  if  set  out  truly  in 


the  declaration,  without  further  aver^ 
ment,  that  she  had  a  particular  in- 
terest, id.  Where  husband  and  wife 
deelared  for  a  debt  due  for  a  cure 
effected  by  the  wife  during  coyerture, 
and  tlie  declaration  also  contained  a 
charge  for  medicine  supplied;   upon 

general  demurrer,  it  was  held  that 
le  wife  was  improperly  joined,  as 
she  was  not  the  sole  cause  of  action ; 
the  medicines  being  the  property  of 
the  husband  only.  Holmes  and  Wife  v. 
Wood,  cited  in  2  Wils.  424 ;  noticed 
by  Lord  EUenborough,  in  3  M.  & 
Selw.  396.  The  husband  may  declare 
alone  on  a  note  made  to  his  wife  dur- 
ing coyerture,  alleging  it  was  payable 
to  him,  Arnold  v.Revouli,  4  Moore, 
71  72. 

(A)  i  Chit  PI.  5th  ed.  36;  Co.  Lit 
361  a,  n.  (1)  ;  Bidgood  v.  Wag,  2  Bla. 
R.  1239.  And  it  seems  she  takes  by 
suryivorship  money  due  on  a  decree 
in  chancery  in  a  suit  by  both.  Adams 
y.  Lavender.  M'Ciel.  &  Y.  41. 
(i)  Ante^Al, 
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A  married  woman  may  be  an  executrix  or  administratrix.  Asui 
where  a  married  woman,  being  executrix,  took  a  note  from  her  hiw- 
band  and  A.  B.  during  coverture,  for  money  lent  by  her  in  her 
representative  character  to  her  husband,  it  was  held  that  she 
might,  after  her  husband^s  death,  sue  A.  B.  upon  the  note  (it). 

6thly.  Of  Contracts  with  Aliens. 
A  alien  ami  or  friend,  may  legally  enter  into  a  contract  with  a 
subject  of  this  realm,  either  here  or  abroad,  and  may,  during 
peace,  maintain   an   action   thereon   in  the  English  courts  (/)• 
But  the  contract  of  an  alien  enemy  is  absolutely  void,  and  cannot 
be  enforced  by  him,  or  any  person  in  trust  for  his  benefit,  either 
at  law  or  in  equity  (m) ;  unless  he  came  into  this  country  skb 
salvo  conductOy  or  live  here  by  the  king's  licence  (n).     If  an 
alien  enemy  were  allowed  to  sue  in  the  English  courts,  on  a 
contract  made  by  him  before  or  during  his  disability,  he  would 
be  enabled  to  withdraw  from  this  country,  resources  which  might 
be  rendered,  and  converted  to  purposes,  injurious  to  its  interests. 
It  is  on  this  ground  that  contracts  during  war,  and  trading  with 
an  enemy,  are  illegal  (o) ;  and,  therefore,  not  only  is  an  aUen 
enemy  unable  to  sue  in  this  country  on  a  contract  made  by  him» 
but  the  contract  is  not  available  even  against  him,  in  favour  of  an 
Englishman,  though  made  abroad;   and  being  void,  if  made 
during  war,  the  return  of  peace  does  not  afford  the  latter  any 
ground  of  action  (p) :  but  the  right  of  action  is  only  suspended 
until  the  return  of  peace,  if  the  contract  were  made  before  the 
commencement  of  the  war  {g).    An  alien  enemy  cannot  sue  a 
party  who  holds  his  property  in  this  country ;  and  therefore,  a 
bill  drawn  by  the  alien  upon,  and  accepted  by,  such  party,  and 
indorsed  by  the  alien  to  an  Englishman  aware  of  the  circum- 
stances, cannot  be  enforced  by  the  latter,  against  the  acceptor  (r). 


(A)  Richards  v.  Richards,  2  B.  & 
Ad.  447. 

(/)  Bac.  Ah.,  Aliens  (D) :  buthe  cannot 
take  a  lease  of  houses,  &c.,  32  Hen. 
8,  c.  16 ;  Jevens  v.  Hurridge,  1  Saund. 
8,  note  (1) ;  and  see  1  Bla.  C.  366 ; 
2  trf.,  400, 274,  and  notes,  Cbitty's  ed. 

(fit)  Brandon  v.  NesbiU,  6  T.  R.  23; 
Albretch  v.  Susstnan,  2  Ves.  &  B.  323. 

{n)  Id. ;  Wells  v.  Williams,  1  Salk. 
46  ;  Boulton  v.  Dobree,  2  Camp.  163. 
See  Chitty's,  jun.  Preiog.  48,  40.  As 
to  forfeiture  tu  the  croun  of  debt  to 


alien,  id,,  43;  Wolf  v.  Oxiiolm,  6  M.  & 
Selw.  102,103,  per  Lord  £llenbotoiu[h. 

(o)  Potts  V.Bell,  8  T.  R.  548 ;  The 
Hoop,  1  Rob.  R.  196  ;  Furtado  r. 
Rodders,  3  B.  &  P.  200. 

(p)  Willison  V.  Patteson,  7  Taant 
439;  1  Moore,  133,  S.  C. 

(g)  Ex  parte  Bousswaker,  13  Ves.  71; 
Flindt  V.  Waters,  15  East,  260 ;  3 
Chitty  Com.  L.  58,  59. 

(r)  Willison  v.  Patteson,  7  TaunU 
439 ;  i  Moore,  133,  S.  C. 
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'  Scs  where  an  Englishman  permanently  resides,  and  is  proved 
to  be  voluntarily  domiciled  in  a  foreign  land,  the  government  of 
which  is  at  war  widi  this  country,  he  so  far  loses  the  rights  of 
an  Englishman,  that  he  cannot  sue  in  our  courts  {s).  But  an 
indan  may  be  maintained  here  by  a  neutral  on  a  promissory  note^ 
given  to  him  by  a  British  subject  in  an  enemy's  country,  for  goodd 
sold  there.  I^rd  EUenborottgh  said,  *'  The  contracting  parties 
were  not  alien  enemies,  and  it  does  not  follow  that  the  contract 
was  void,  though  made  in  an  enemy's  country.  The  plaintiffs, 
who  are  domiciled  in  Switzerland,  might  lawfully  sell  their  goods 
in  Paris ;  and  it  is  not  proved  that  the  defendant,  who  is  a  British 
subject,  purchased  them  there  for  any  illegal  purpose  (^).^  And 
it  appears  that  an  Englishman  domiciled  in  a  foreign  state,  in 
amity  with  this  country,  may  lawfully  exercise  the  privileges  of  a 
subject  of  the  place  where  he  is  resident,  to  trade  with  a  nation  in 
hostility  with  this  (t/).  So  a  native  of  a  foreign  state,  in  amity 
with  this  country,  taken  in  an  act  of  hostility  on  board  an  enemy^s 
fleet,  and  brought  to  Etigland  as  a  prisoner  of  war,  is  not  dis- 
abled from  «uing,  even  during  his  confinement,  on  a  contract 
entered  into  by  him  as  such  prisoner  {x). 

Nor  can  an  Englishman,  a  prisoner  at  war  in  an  enemy^s 
country,  be  deemed  an  alien  enemy.  Therefore,  a  bill  drawn 
hy  such  prisoner  for  his  support,  on  an  Englishman  in  this 
country,  and  indorsed  to  an  alien  enemy,  is  available  in  the  hands 
oi  the  latter  upon  the  cessation  of  hostilities  (y). 

7thly.  Outlaws,  and  Persons  Attainted. 
-  A  person  ouUawed  in  a  criminal  prosecution,  or  civil  suit  {z)  ^ 
or  attainted  of  certain  crimes  (o),  is  civiliter  mortuus :  he  loses 
the  protection  of  the  law,  and  forfeits  his  goods  and  chattels,  and 
choscs  in  actionj  to  the  crown  (ft).  Consequently  he  cannot  sue 
on  a  contract,  and  where  there  is  no  remedy,  there  is  no  obligation 
or  right ;  so  that,  in  effect,  he  is  incapacitated  from  contracting 


(«)  M'Connell  y.  Hector,  3  B.  &  P. 
113;  The  Ocean,  6  Rob.  90;  The 
Indian  Chief,  3  id.,  22',  O'Mealey  v. 
WiUon,  1  Camp.  482;  Roberts  v. 
Hardy,  3  M.  &  Selw.  533. 

{i)  Ilouriet  v.  Morris,  3  Camp.  303. 

(u)  Bellv.  Reid,  1  M.  &  Selw.  726. 

(x)  Sparenburgh  v,  Jiannati/ne,  1 
n.  &  Pul.  103;  Th£  King  v.  Depardo, 
1  Taunt  28. 


(y)  Antoine  v.  Morshead,  6  Taunt. 
537;  Willismv.Pattesan,7id.,^7-^ 
449  ;  1  Moore,  133,  S.  C. 

(z)SeeTid(l,9tbed.  131. 

(a)  1  Chit.  Crim.  L.  730 ;  1  Burn,  J. 
Cbit.  etl.  291  ;  54  G.  3,  c.  145. 

(b)  3  Bla.  Com.  284  ;  Britton  v. 
Cole,  I  Salk.  395 ;  Bac.  Ab..  Oul- 
lauTy  (D)  2;  Cbitty,  juu.  Prerog. 
223. 
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jbr  his  own  benefit  (c).  Such  a  person  may  asquire,  but  ^he 
cannot  enjoy ;  he  may  acquire,  not  by  virtue  of  any  cafiaci^  in 
himself^  but  because,  if  a  gift  be  made  to  him,  the  donor  cannot 
make  his  own  act  void,  and  reclaim  his  own  gift;  and  as  the 
donor  cannot  do  this,  and  as  the  attainted  donee  cannot  enjoy, 
the  thing  vests  in  the  crown  by  its  prerogative  (d). 

But  the  right  of  the  outlaw,  or  party  attainted,  to  the  pM>- 
tection  of  the  law,  is  only  suspended,  not  inevocably  lost*  Tlw 
disafailicy  may  be  removed  by  a  pardon,  or  reversal  of  the  ant- 
lawry  or  attainder ;  and,  as  a  matter  of  course,  the  competency  ta 
contract,  and  right  to  sue^  revive  {e)' 

There  can  be  no  doubt,  that  a  party  may  be  sued  an  a  contract 
made  by  him  whilst  he  stood  outlawed  or  attainted,  although  bm 
own  incapacity  has  not  been  removed  (y ). 

8thly. — Bankrupts. 

1. — Of  the  Effect  of  a  BanJcrupfs  Certificate^  in  regard  to 
Cofitracts  made  by  him  before  his  Bankruptcy. 
2. — Of  his  Subsequent  Promise  to  Pay  his  Prior  Debts. 
3. — Of  the  Contracts  of  a  Bankrupt  whilst  uncertificated. 

1.  Of  Cofitracts  before  the  Bankruytcy. 

The  certificate  of  a  bankrupt  discharges  him,  but  not  his  part- 
ner or  a  joint  contractor  (g),  from  all  debts  and  demands  which 
the  creditor  has  proved^  or  might  have  proved^  under  the  com- 
mission (A).  The  creditor's  inability  to  prove  his  debt,  and  the 
continuing  responsibility  of  the  bankrupt,  are  convertible  terms; 
the  privilege  of  the  former,  and  the  discharge  of  the  latter,  are 
co-extensive  and  commensurate  (i). 


ic)  Bullock  V.  Dobbs,2  B.  k  Aid.  258. 

ld)Id.  See  Co.  Lit  2(C);  The 
King  v.  The  Inhabitants  of  Iladden^ 
ham,  15  East,  465. 

(e)  Bac.  Ah.,  Outlawry  (D)  ;  1  Chit 
Crim.  L.  731 ;  2nd  ed. 

(/)  Macdonald  v,  Ramsay,  Fost 
Cr.  L.  61. 

(g)  Before  tbe  statute  3  &  4  W.  4, 
c.  42,  s.  9,  if  one  of  several  debtors 
became  a  bankrupt  and  obtained  his 
certificate,  it  was  necessary  to  ioin 
him  as  a  defendant,  or  the  defendant 
mi^t  have  pleaded  the  non-joinder 


in  abatement  But  by  that  statute  it  is 
rendered  unnecessary  to  join  the  bank- 
rupt in  such  case:  and,  if  the  non- 
joinder  be  pleaded  in  abatement,  the 
bankruptcy  and  certificate  may  be 
replied. 

(A)  6  G.  4,  c.  16,  ss.  121, 126.  See 
the  Bankrupt  Court  Act,  1  &  2  W.  4, 
c.  56. 

(t)  Ex  parte  Groome,  1  Atk.  119; 
Chilton  V.  Whiffin,  3  Wils.  13 ;  Cow- 
ley V.  Dunlop,  7  T.  R.  565 ;  per  Tin- 
dal,  C.  J.,  in  Aflalo  v.  Pourdrinier, 
3  M.  &  P.  748 ;  6  Bing.  306,  S.  C. 
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It  is  also  a  general  rule  that  if  a  debt  may  be  proved  under 
a  oommissioQ,  the  bankrupt,  when  certificated,  is  not  only  dis- 
charged from  liability  for  such  debt,  but  also  from  any  conse- 
quential damages,  resulting  or  arising  from  the  non-payment 
thereof  (it).  And,  if  a  creditor  has  obtained  judgment  at  law,  or 
a  decree  in  equity,  for  a  debt  or  demand  in  respect  of  which  he 
ptoves  under  the  commission,  he  may  prove  also  for  the  costs  he 
has  incurred,  although  not  taxed  at  the  time  of  the  bankruptcy  {I), 

To  detail  the  various  demands  which  a  creditor  may  prove 
undep  a  commission,  would  be  to  digress  from  the  nature  and 
object  of  this  treatise.  It  may,  however,  with  propriety,  be  briefly 
Bodoed^  that  a  creditor  may  prove,  not  only  a  debt  which  accrued 
due  to  him  before  the  act  of  bankruptcy,  but  also  a  debt,  or 
demand,  really  smd  bond  fiie  contracted  aftei*  the  act  of  bank- 
ruptcy, and  before  the  commission  was  issued;  if  the  creditor 
had  not^  at  the  time  the  same  was  contracted^  notice  of  any  act  of 
bankruptcy  by  such  bankrupt  committed  (m).  And  persons,  who 
have  given  credit  to  the  bsoikrupt,  upon  valuable  consideration, 
for  aey  money,  or  other  matter  or  thing  whatsoever,  which  shall 
not  have  become  payable  when  such  bankrupt  committed  an  act 
of  bankruptcy ;  and  whether  such  credit  shall  have  been  given 
upon  any  bill,  bond,  note,  or  other  negotiable  security,  or  not ; 
may  prove  such  debt,  or  negotiable  security,  as  if  the  same  were 
payable  presently,  and  receive  dividends,  equally  with  the  other 
creditors,  deducting  a  debate  of  interest  (n). 

Any  person,  who,  at  the  time  of  issuing  the  commission,  shall 
be  surety^  or  liable  for  any  debt  of  the  bankrupt  (o),  or  bail  for 
the  bankrupt^  either  to  the  sheriff  or  to  the  action,  may,  if  he  shall 
have  paid  the  debt,  or  any  part  thereof  in  discharge  oi  the  whole 
debt,  (although  he  may  have  paid  the  same,  after  the  commission 
issued),  if  the  creditor  shall  have  proved  his  debt  under  the 
commission,  stand  in  the  place  of  such  creditor,  as  to  the  dividends, 
and  other  rights  upon  such  proof;  or  if  the  creditor  shall  not 
hove  proved  under  the  commission,  may  prove  his  demand  in 
lespect  of  such  payment,  as  a  debt  under  the  commission,  not 


S\)  Van  Sandau  v.  Coribiey  3  B.  &  structive  notice  of  an  act  of  bank- 

.  13.    See  id.y  288.  ruptcy,  8eet<2.,sec.  83 ;  Eden,  2nd  ed. 

(/)  6  G.  4,  c.  16.  s.  68.  121. 

(m)  6G.  4,  c.  16,  8.47.    It  will  (n)  Id,,  sec.  51.    See  Arcbb.Bk. 

be  observed,  Uiat  tbis  act,  unlike  tbe  L.  68,  69. 

former  statutes,  makes  no  mention  of  (o)  A  solvent  partner  wbo  pays  tbe 

notice  of  insolvency  only.    As  to  con-  debt  of  the  firm  after  the  bankruptcy 
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disturbing  the  former  dividends,  and  may  receive  dividends,  with 
the  other  creditors,  although  he  may  have  become  surety,  biul,  at 
liable  as  aforesaid,  after  an  act  of  bankruptcy  committed  by  sucb 
bankrupt ;  provided  that  such  person  had  not,  when  he  became 
such  surety,  or  bail,  or  so  liable  as  aforesaid,  notice  of  any  act  of 
bankruptcy,  by  such  bankrupt  committed  {p). 

And  by  6  G.  4,  c.  16,  s.  56,  if  any  bankrupt  shall,  before  the 
issuing  of  the  commission,  have  contracted  any  debt,  payable  upon 
a  cantinffena/  (j),  which  shall  not  have  happened  before  the  issuing 
of  such  commission,  the  person  with  whom  such  debt  has  been 
contracted,  may,  if  he  think  fit,  apply  to  the  commissioners  to 
set  a  value  upon  such  debt,  and  they  are  required  to  ascertain 
the  value  thereof,  and  to  admit  such  person  to  prove  the  amount 
so  ascertained,  and  to  receive  dividends  thereon ;  or  if  such  value 
shall  not  be  so  ascertained,  before  the  contingency  shall  have 
happened,  then  such  person  may,  after  such  contingency  shall 
have  happened,  prove  in  respect  of  such  debt,  and  receive  a 
dividend  with  other  creditors,  not  disturbing  any  former  dividends; 
provided  such  person  had  not,  when  such  debt  was  contractedf 
notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed. 

But  damages  which  are  in  their  nature  unliquidated,  and 
which  can  be  ascertained  only  by  a  jury,  and  have  not  been 
ascertained  at  the  time  the  Jiat  was  issued,  cannot  be  proved 
under  it,  although  the  right  to  recover  them  be  founded  upon  H 
contract  (r).  Where,  therefore,  a  person  who  had  contracted  for 
a  certain  quantity  of  oil,  to  be  delivered  to  him  at  a  future  day  at 
a  certain  price,  became  bankrupt  before  that  day  arrived,  and  ob- 
tained his  certificate,  it  was  held  that  he  was  nevertheless  liable  to 
a  special  action  otassumpsitjjbr  not  accepting  and  paying  for  the 


of  his  partner,  is  within  this  provision, 
and  may  prove  under  the  commission, 
and  therefore  cannot  sue  him  for  con- 
trihution.  ^alo  v.i*bttrrfrtnier,6Bing. 
306  ;  3  M.  &  P.  743,  note. 

(j))  6  G.  4,  c.  16,  8.  62. 

{q)  J.  jS*.  covenanted  to  cause  4000/. 
to  be  paid  to  his  wife's  trustees  within 
twelve  months  after  his  own  decease, 
in  trust  to  pay  her  the  interest  for  her 
life  in  case  she  survived  him,  and 
afterwards  the  principal  to  Uicir  chil- 
dren ;  but  if  they  had  no  children,  to 


the  survivor  of  them,  /.  S»  and  his 
wife,  his  or  her  executors  or  adminis- 
trators. Held,  that  this  was  a  debt 
on  a  contingency,  proveable  under  a 
commission  against  /.  S^.  Ex  parte 
Tindal,  in  Chan.,  8  Bing.  402;  I 
Moore  S^  S.  606,  S.  C.  In  this  case, 
the  meaning  of  the  56th  section  was 
fully  considered  and  explained  bj 
Tindal,  C.  J.,  in  delivering  the  opinion 
of  himself,  and  of  Lord  Brougham,  C, 
and  Mr.  Justice  Littledale. 
(r)  See  Eden,  2nd  ed.  129. 
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oil  (*)•  And  bankruptcy  and  certificate  are  no  defence  to  an 
action  in  tori  against  a  broker  for  selling  out  stock  contrary  to 
orders  (t). 

In  YaHap  v.  Ebers  (w),  it  appeared,  that  the  defendant,  on  cer- 
tain considerations,  undertook  to  pay  the  balance  due  on  a  bill  of 
exchange,  of  which  the  plaintiff  was  acceptor;  and  he  afterwards, 
by  a  new  undertaking,  engaged  to  deliver  up  the  acceptance  to 
plainti£P  within  a  month,  or  to  indemnify  him  against  it.  The 
defendant  became  bankrupt,  and  did  not  pay  or  give  any  indem- 
nity, and  the  plaintiff  was  obliged  to  take  up  the  bill,  the  bank- 
rupt having  then  obtained  his  certificate.  In  an  action  brought 
for  the  breach  of  promise,  it  was  held  that  the  plaintiff  could  not 
have  proved  in  respect  of  it  under  the  defendant's  commission, 
either  for  a  debt  not  payable  at  the  time  of  bankruptcy,  or  for  a 
contingent  debt,  or  in  the  character  of  a  surety ;  and  therefore,  that 
the  bankruptcy  was  no  defence. 

In  Atwood  V.  Partridge  {x\  the  defendant  covenanted  for  the 
due  payment  by  A.  B.  of  a  premium  upon  a  policy  of  insurance 
effected  to  secure  a  debt  due  from  A.  B.  to  plaintiff.  The  pre- 
mium became  due  June  17th,  and  being  unpaid  by  A.  B.  or  the 
defendant,  was  paid  by  the  plaintiff;  on  June  20th,  the  defendant 
obtuned  his  certificate  under  a  commission  of  bankruptcy.  It  was 
held,  his  certificate  did  not  discharge  him  from  the  amount  of  the 
premium :  the  claim  being  merely  for  unliquidated  damages,  and 
not  within  the  56th  section  of  the  bankrupt  acL 

If  a  creditor  sue  the  bankrupt  for  a  debt  which  he  might  prove 
under  the  commission,  he  cannot  prove  without  relinquishing  the 
action,  and  all  benefit  from  the  same,  and  discharging  the  bank- 
rupt, if  in  custody  at  his  suit ;  and  the  proving  a  debt,  precludes 
the  creditor  from  afterwards  suing  the  bankrupt  for  the  same 
demand ;  but  this  election  is  not  binding,  and  does  not  prejudice, 
if  the  commission  be  afterwards  superseded  (y). 


(m)  Boarman  v.  Nash,  9  B.  &  C. 
145. 

(l)  Parker  v.  Crole,  6  Bing.  63; 
2  M.  &  P.  150,  S.  C.  See  other  in- 
stances ol'  the  right  to  treat  the  claim 
as  a  tart,  though  it  might  he  viewed  as 
a  debt  founded  on  contract  Eden, 
2nd  ed.  130. 

(ii)  I  B.  &  Ad.  698. 

(;r)  4  Bing.  209;  12  Moore,  431, 
S.C. 


(y)  6  G.  4,  c  16,  s.  59.  See 
Chitty  PI.  5th  ed.  917.  Semble  that 
if  the  plaintiff  proceed  in  his  action 
aAer  he  has  proved,  the  defendant's 
proper  course  is  to  apply  to  the  Court 
to  stay  proceedings,  or  to  procure  the 
debt  to  be  expunged.  See  per  Cur.y 
in  Harleyy.Greenwoody  5  B.  &  Aid.  95. 
Proving  one  deht  no  election  as  to  ano- 
ther, Bridget  v.  JW»/&,  4  Bing.  18; 
12  Moore,  92,  S.  C. 
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Any  bankrupt  who  shall,  after  his  certificate  has  been  allowed, 
be  arrested,  or  have  any  action  brought  against  him  for  any  dddj 
claims  or  demand,  provable  under  the  cofnmission,  shall  be  dia- 
charged  upon  common  bail,  and  may  plead  in  general  that  ihe 
cause  of  action  accrued  before  he  became  bankrupt  (z).  The 
pleadings  and  evidence  upon  this  subject,  will  be  hereafter  eoadr 
dered. 

By  the  127th  section  of  the  bankrupt  act^  h  is  enacted,  that  ^if 
any  person  who  shall  have  been  discharged  by  the  certificate 
therein  mentioned,  or  have  compounded  with  his  creditors,  or  beeik 
diadiarged  by  any  insolvent  act,  shall  become  bankrupt,  and  have 
obtained  such  certificate,  unless  his  estate  shall  produce  (after  all 
charges)  sufficient  to  pay  every  creditor  under  the  commisaioQ 
15^.  in  the  pound,  such  certificate  shidl  only  protect  his  pertom 
from  arrest  and  imprisonment ;  but  his  future  estate  and  effMs^ 
(except  his  tools  of  trade  and  necessary  household  furniture,  and 
the  wearing  appardi  of  himself,  his  wife,  and  children,)  shall  vest 
in  the  assignees  under  the  said  commission,  who  shall  be  entitled 
to  seize  the  same,  in  like  manner  as  they  might  have  seized  pro- 
perty of  which  such  bankrupt  was  possessed  at  the  issuing  the 
commission.^  Upon  this  section,  it  has  been  held  that  no  action 
can  be  maintained  against  a  certificated  bankrupt  for  a  debt  due 
before  his  commission,  although  he  has  compounded  with  his  cre- 
ditors before  his  commission,  and  his  efi^ects  have  not  produced 
15*.  in  the  pound  (a).  Lord  Tenterden,  C.  J.,  observed,  that  the 
provisions  of  this  section  protect  only  the  person  of  the  bankrupt, 
not  his  future  effects ;  but  they  vest  the  latter  in  his  assignees : 
and  that  it  would  be  extraordinary  that  the  bankrupt's  person 
should  be  protected,  and  the  property  vested  in  the  assignees, 
and  yet  the  action  be  maintainable. 

Foreign  oertificatk  or  discharge. — A,^>rdg7»  bankruptcy 
and  certificate,  or  discharge,  may  be  pleaded  in  this  country,  to 
an  action  for  the  recovery  of  a  debt  incurred  abroad,  if  the  bank- 
ruptcy, be,  by  the  laws  of  the  country  wherein  the  debt  was  con- 
tracted, a  discharge  of  such  debt  (b).  But  a  discharge  under  a 
commission  of  bankrupt  in  a  foreign  country,  is  not,  in  general, 
any  bar  to  an  action  for  a  debt  contracted  here^  with  a  subject  of 


(2)  6  G.  4,  c.  16,  s.  126.  Laws ;  Potter  v.  Broum,  5  East,  134. 

(a)  Eicke  v.  Nokes,  M.  <Sc  Mai.  303.       Sec  Buck,  63;   Eden,  2nd  ed.  420. 
(6)  Baliantine  v.  GoUing^  Co.  Bank.      See,  in  general,  ante,  76, 


OF  CONTRACTS   WITH    BA5KftCr^T8« 


ut 


this  couDtry  (c).  And  a  discbarge  of  an  insolvent  debtor  upon  a 
etsrio  bonorumj  hj  tbe  Court  of  Session  in  Scoilandj  does  not  bar 
m  action  in  England  by  an  English  subject  to  recover  a  ^bt 
ooDtracted  here,  although  the  creditor  opposed  the  discharge  of 
the  debtor  in  tbe  Scotch  Court ;  he  not  having  claimed  to  have 
tbe  benefit  of  the  Scotch  law,  and  to  take  a  distributive  share  of 
tbe  ktsolvent's  property  (</).  There  is  an  exception  in  the  case  of 
a  certificate  of  discharge  as  an  insolvent,  obtained  from  a  court  at 
Newfoundland,  under  the  49  G.  d,  c.  ^,  which  discharges  even 
a  debt  contracted  here,  and  may  be  pleaded  in  bar,  to  an  action  in 
tbis  country:  the  Newfimndland  court  having  jurisdiction  over  the 
iii8olvent*B  property  in  this  country,  and  the  creditors  here  being 
entitled  to  a  dividend  {e).  And  a  debt  contracted  in  England^ 
by  a  trader  rending  in  Scotland^  is  barred  by  a  discharge  under 
a  lequestraCion  issued  in  conformity  to  tlie  statute  54  G.  <$,  c^ 
187,  whirfi  binds  the  subjects  of  both  countries  in  like  manner,  as 
debts  contracted  in  Scotland  are  thereby  barred  (/).  However^ 
tbe  eotittft  of  Westminster  will  not  discharge  a  defendant,  on  enter- 
11^  a  common  appearance,  on  the  ground  of  his  having  become 
'tamAveatj  and  obtained  his  certificate  at  Newfoundland^  under  the 
49  6.  3,  but  will  leave  him  to  plead  it  (^). 

2.  Of  a  Promise  hy  the  Bankrupt  to  pay  his  former  Debts. 

A  bankrupt  is  undera  moral  obligation  to  pay  his  debts,  af^ 
though  the  legal  remedy  of  the  creditors  be  barred  by  his  certi^ 
ficate.  Consequently,  the  law  will  give  effect,  not  only  to  a  new 
contract,  founded  on  a  debt  contracted  before  the  bankruptcy,  but 
ako  to  an  express  and  distinct  promise  {h)  to  pay  such  debt,  made* 
by  the  bankrupt,  without  any  new  consideration,  either  after  the- 
issuing  of  the  commission,  and  before  his  certificate  has  been 
granted,  or  after  the  certificate  has  been  obtained ;  although  the^ 
debt  was  proveable  under  the  commission  (i). 

It  is,  however,  provided,  by  a  late  statute  (A:),  "  that  no  bank-* 


(c)  Smith  r.  Buchanan,  1  East,  6 ; 
Lewis  y.  Otcen,  4  B.  &  Aid.  654 ; 
PhiOpoU  T.  Reed,  3  Moore,  Gi^'y 
SidMway  v.  Hay,  3  B.  &  C.  29,  4  D. 
tad  R.  658,  S.  C. 

(«0  PhiUips  V.  AlUm,  8  B.  &  C.  477. 

le)  PhiUpoU  Y.  Reed,  3  Moore,  6«3. 

if)  Sidawayy.  Hay,  3  B.  &  C.  12 ; 
4  D.  &  R.  658,  &  C. 

ig)  PhiUpots  V.  Reed,  3  Moore,  944, 
6Sd ;  1  B.  &  B.  13,  294,  S.€. 

{h)  Fkminp  v.  Ha^ne,  1  Stark.  370. 


(t)  Freeman  y.  Fenton,  I  Cowp. 
544 ;  Twiu  v.  Mauey,  1  Atk.  e7'.  Ex 
parte  Burton,  id.,  225 ;  Birch  v.  Shetr^ 
land,  1  T.  R.  715 ;  Beeford  v.  Sawnr- 
ders,  52  H.  Bla.  116;  Haywood  y. 
Chambers,  1  D.  &  R.  411;  Brix  v. 
Braham,  6  Moore,  961 ;  1  Brag.  281, 
S.  C  ;  Per  Gaselee,  J.  in  Sweenie  y. 
Sharp,  IS  Moore,  171;  4  Bing.  87, 
S.  C.    See  anie,  41. 

{k)  6  6.4,0.116,8.191. 
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rupt  shall  be  liable  to  pay  any  debt,  claim,  or  demand,  from 
which  he  shall  have  been  discharged  by  his  certificate,  upon  any 
contract^  promise,  or  agreement,  made  after  the  suing  out  of 
the  commission,  unless  such  promise,  contract,  or  agreement,  be 
made  in  writings  signed  by  the  bankrupt,  or  by  some  peraoa 
thereto  lawfully  authorized,  in  writing,  by  such  bankrupt^'  (/)• 
A  promise  in  the  handwriting  of  the  bankrupt,  but  not  signed  by 
him,  is  insufficient  (m). 

It  is  not  necessary  to  declare  specially  on  a  new  absolute 
promise  to  pay  a  former  demand ;  the  declaration  may  be  upoo 
the  old  debt  (n). 

If  a  bankrupt  make  only  a  conditional  promise,  namely,  ^to 
pay  when  he  is  able,^  it  seems  that  the  plaintiff  must  prove  the 
defendant's  ability  (o) ;  and  it  would  appear  to  be  judicious  to 
declare  specially  on  such  a  promise  (p).  In  an  action  of  assumpsiif 
on  a  bankrupt's  promise  to  pay  the  plaintiff  so  much  in  the  pound, 
if  he  would  not  prove  his  debt  under  the  commission,  Lord 
Kaiyon  held,  that  the  plaintiff  had  abandoned  and  waived  the 
agreement,  and  his  right  of  action  thereon,  by  petitioning  the 
Chancellor  against  the  allowance  of  the  defendant's  certificate ; 
this  being  an  act  inconsistent  with  the  contract  {q). 

In  the  King's  Bench,  a  certificated  bankrupt  cannot  be  arrested, 
on  a  subsequent  promise  by  him  to  pay  a  debt  incurred  before 
his  bankruptcy  (r) ;  but  the  rule  appears  to  be  otherwise  in  the 
Exchequer  (tf ). 


if)  As  to  the  decisions  upon  the  con- 
tents and  signature  of  contracts  re- 
duced into  writing,  under  the  statute 
of  frauds,  see  ante,  59  to  61.  The 
6th  6.  4,  does  not,  it  should  seem, 
require  that  the  consideration  for  the 
bankrupt's  fresh  promise  should  be  re- 
duced into  writing.  For  it  appears 
that  no  new  consideration  is  necessary, 
Brix  Y,  Braham,  I  Bing.  281.  And 
the  6th  G.  4,  has  the  words  ''con- 
tract, j7romi<^,  or  agreement,"  Sec,  See 
ante,  2,  note  {d),  Semhle  that  a  cognovit 
after  the  bankruptcy  in  an  action 
brought  before,  is  a  sufficient  new 
agreement  to  bind  the  bankrupt  See 
Sweenie  y.  Sharp,  4  Bing.  37;  12 
Moore,  163,  S.C. 

(m)  Hubert  v.  Moreau,  2  C.  &  P. 
£28;  12  Moore,  216,  S.  C. 

(n)  Brix  v.  Braham,  8  Moore,  264  ; 
1  Chitty  PI.  5th  ed.  62. 

(o)  Id,,  Betford  v.  Saunders^  2  Hen. 
BIiL  116,  Loin  Loughborough  diMen- 


tiente ;  Fleming  y.  Hat/T^e,  1  Staik. 
370.  As  to  such  a  promise,  by  an 
adult,  to  pay  a  debt  baned  by  infancy. 
Penn  v.  Bennett,  4  Camp,  f  05 ; 
or  a  promise  to  pay  a  debt  barred  by 
the  statute  of  limitations,  '*  when  A 
ability,"  Haydon  v.  Williams,  4  M.  & 
P.  811;  7  Bing.  163,  S.  C. 

{p)  See  id. ;  Penn  v,  Bennet,4  Camp. 
205 ;  Fleming  v.  Hayne,  1  Stark.  R. 
371 ;  per  Ld.  Ellenborough. 

(9)  Colls  V.  Lovell,  1  Esp.  R.  28d. 

(r)  Peers  v.  GadJerer,  1  B.  &  C. 
116;  2  D.  Se  R.  240,  S.  C. ;  and  see 
Bailey  v.  DUIon,  2  Burr.  736 ;  WiUtm 
Y.  Kemp,  3  M.  Sc  Selw.  595.  But  see 
Drew  V.  Jefferies,  H, ;  26  G.  3,  K.  B, 
Tidd,  9th  ed.  211;  8  Price,  531; 
semb.  contra. 

(s)  Blackboum  y.  Ogle^  8  Price, 
526  ;  Walker  v.  Rushbury,  9  id.,  19 ; 
Trueman  v,  Fenton,  Cowp.  549 ;  Tidd, 
9th  ed.  211. 
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'  3.  Of  the  Contract  of  an  uncertificated  BanJcrupL 
A  bankrupt  is  clearly  responsible  upon  any  agreement  which 
he  makes  after  his  bankruptcy ;  although  his  assignees,  if  he  be 
uncertiBcated,  may,  generally  speaking,  interpose  and  claim  the 
benefit  to  be  derived  from  the  contract. 

The  assignees  acquire  all  the  property  and  rights  which  the 
bankrupt  possessed  at  the  time  of  his  bankruptcy  ;  they  may  even 
sue  for  the  recovery  of  unliquidated  damages  occasioned  before  the 
bankruptcy,  by  the  non-performance  of  a  contract  with  the  bank- 
rupt before  his  bankruptcy  (^).  They  are  also  entitled  to  the 
property  which  the  bankrupt  may  acquire  after  the  bankruptcy, 
and  before  he  obtains  his  certificate.  Consequently  the  assignees 
are  entitled  to  the  benefit  of  any  contract  which  the  bankrupt  may 
have  made,  at  any  time  before  he  has  obtained  his  certificate. 
And  this  right  of  the  assignees  obtains,  although  the  defendant 
Uns  aware  of  the  bankruptcy,  and  dealt  or  treated  with  th^ 
bankrupt  as  a  person  capable  of  receiving  credit  (u).  And  where 
the  assignees  of  an  uncertificated  bankrupt,  by  agreement,  for  a 
valuable  consideration  paid  to  them  by  a  third  person,  had  left 
the  bankrupt's  furniture,  &c.,  in  his  possession,  and  aflcr wards, 
notwithstanding  such  agreement,  seized  the  same ;  it  was  held  in 
trespass  by  the  bankrupt,  that  they  were  justified  in  so  doing,  as 
the  bankrupt,  being  uncertificated,  could  not  be  entitled  to  retain 
any  property  against  his  assignees  (j?).  Upon  the  same  principle, 
where  the  house  of  the  plaintifi^,  an  uncertificated  bankrupt,  was 
Inrokep  open,  and  efiects  acquired  by  him  subsequently  to  hi^ 
bankruptcy  were  taken  by  the  defendants,  who  had  become  his 
creditors  since  the  bankruptcy,  and  did  not  know  who  were  the 
assignees  under  the  bankruptcy,  and  the  bankrupt  having  sued 
the  defendants  in  trespass,  they  obtained,  (after  a  rule  for  plea,^ 
a  surrender  of  the  assignee's  interest  in  the  effects  seized  ;  it  was 
held,  that  this  was  a  ratification  of  the  seizure,  and  that  the  plain- 
tiff could  not  recover  (y). 


(0  Wright  V.  Fairfield,  2  B.  &  Ad. 
727.  They  may  maintain  case  to  re* 
eorer  damara  accruing  to  the  estate 
by  reason  of  the  banlmipt's  landlord, 
(tbe  defendant,)  having  omitted  to  pay 
the  gronnd  landlord,  wherehy  the 
hanlropfs  goods  were  distrained. 
Hancock  r.  Caffj/n,  8  Bing.  358. 

(•A  Kitchen  v.  BarUch,  7  East,  53. 
In  this  case  the  bankmpt  sued  on  a 
note  made  to  him,  and  for  money  lent 


hy  him,  after  his  hanbmptcy.  As  to 
pleading  the  plaintrffTs  bankruptcy 
where  he  sues  for  a  debt  due  to  him 
before  the  bankruptcy,  see  Kmnear  v. 
Tarrant,  15  East,  622;  Biggs  v.  Cox, 
4  B.  &  C.  920;  7  D.  &  R.  409,  S.C. ; 
3Cbitty  PI.  5lhed.  918. 

(x)  Nias  V.  Adamson,  3  B.  &  Aid. 
225. 

(y)  Hull  V.  Picketmll,  1  B  &  B. 
288;  3  Moore,  612,  &  C.     In  Clark 
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But  the  right  of  the  assignees,  in  regard  to  contracts  made,  and 
property  acquired  by  the  bankrupt  after  his  bankruptcy,  and 
whilst  he  is  uncertificated,  is  not  ahsohUe.  It  is  a  power  or  right 
to  b^  exercised  by  themselves  only,  at  their  option.;  and  until 
they  elect  to  exercise  it,  the  bankrupt  is  quoiam  tnodo  the  owner 
of  the  after  acquired  property,  and  legally  entitled  to  sue  upon 
contracts  made  by  him  after  his  bankruptcy ;  ahhoagh  he  IomI 
not  obtained  his  certificate. 

This  principle  appears  to  be  now  clearly  settled ;  and  the 
is,  that  an  uncertificated  bankrupt  may  sue  on  an  agreement 
by  him  after  his  bankruptcy,  cdthough  he  has  not  obtained 
certificate,  unless  the  assignees  interpose  and  daim  the  benefit  €i 
the  contract. 

Chippendale  v.  Tomliryton  (z)  was  one  of  the  first  cases  on 
this  subject.  It  was  an  action  on  an  attorneys  bilL  The 
defendant  pleaded  the  bankruptcy  of  the  plaintiff  before  die  faifl 
was  incurred,  and  the  defence  was  held  insufficient,  aa  it  did  nei 
appear  that  t/ie  assiffnees  had  interfered  and  claimed  the  debL 
The  same  doctrine  has  been  acted  upon  in  actions  for  the  recovery 
of  money  due  on  a  promissory  note,  payable  to,  and  indarsed  by, 
a  bankrupt  whilst  uncertificated  (a) ;  and  for  the  price  or  value  of 
goods  sold  (i) ;  or  work  done,  and  materials  found  (c)  by  him. 

In  Coles  V.  Barrow  (d)^  it  was  held  by  Mr.  Justice  Heaih^  and 
Mr.  Justice  Chambre^  (against  the  opinions  of  Sir  James  Mans- 
Jield,  C.  J.,  and  Mr.  Baron  Graham^  and,  it  seems,  that  of  Mr. 
Justice  Lawrence,)  that  if  the  assignees  of  a  bankrupt  manu- 
facturer employ  him  whilst  uncertificated,  in  carrying  on  the 
manufacture  for  the  benefit  of  the  estate,  and  pay  him  money 
from  time  to  time,  this  is  evidence  of  such  a  contract  between  him 
and  his  assignees  as  will  enable  him  to  recover  from  them  a 


V.  Calvert,  3  Moore,  96;  8  Taunt.  742, 
S.  C,  it  was  held,  that  where  the  as- 
signees have  not  interfered,  and  taken 
to  land  of  which  the  bankrupt  was 
yearly  tenant,  he  may  sue  for  a  tres- 
pass committed  even  hefort  his  bank- 
ruptcy. 

{z)  4  Dougl.  318,  S.  C,  in  Cooke's 
Bankrupt,  L.  406,  7th  cd.,  and  7  East, 
58,  note  (^) ;  and  see  Eden,  2nd  ed. 
255.  As  to  the  rule  in  equity,  see 
Everett  v.  Backhouse,  10  Ves.  jun.94  ; 
AT  ^rle  Lees,  16,  id.,  474 ;  ex  parte 


Storks,  3  V.  &  B.  105 ;  Holt  N.  P.  R. 
174,  note.  Trover  lies  by  a  bankrapt 
for  after  acquired  goods,  if  bis  as- 
signees do  not  interfere.  Webh  ▼. 
Fox,  7  T.  R.  391;  see  Fowler  ▼. 
Down,  1  B.  &  P.  44. 

(a)  Drayton  r.  Dale,  3  D  &  B. 
634 ;  2  B.  &  C.  293,  S.  C. 

(6)  Cumminff  v.  Roebuck,  Holt,  N. 
P  C   1 72. 

(c)  Sii'k  V.  Otborne,  I  Esp,  R.  14a 

(d)  4  Taunt.  754. 
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fCflaoDaUe  compensation  for  his  work  and  labour.  The  authority 
of  this  case  may  reasonably  be  doubted  (e).  It  is  difficult  to 
penseiYe  upon  what  ground  the  bankrupt  can  have  any  claim 
against  bis  assignees ;  the  principle  being  that  all  after  acquired 
piDperty  passes  to  them,  if  they  claim  it ;  and  they  certainly  are 
Bot  responsible,  (even  on  an  express  contract  with  the  bankrupt,) 
Upon  the  doctrine  of  estoppel  (y*). 

The  plaintiff,  a  furniture  broker  and  uncertificated  bankrupt, 
was  employed  by  the  defendant  to  remove  his  goods  ;  in  the  course 
ef  whidi  business,  the  plaintiff  employed  several  men  and  vans^ 
mtppHed  packing  cases f  repaired  furniture,  and  provided  materials 
tat  this  purpose,  and  other  articles  to  a  trifling  amount  It  was 
held  by  the  Court  of  King's  Bench,  that  the  debt  which  thus 
socrued,  was  not  a  demand  arising  merely  from  the  personal 
labour  of  the  bankrupt,  and  was  claimable  by  the  assignees ;  and 
that  a  payment  to  them,  even  after  writ,  and  before  declaration, 
defeated  the  action  (g). 
Where,  however,  a  right  of  action  accruing  before  tlie  bankruptcy, 
upon  a  contract  made  with  the  bankrupt  before  his  bankruptcy, 
is  Tested  in  his  asagnees,  it  seems  that  they  cannot,  by  disclaiming 
or  renouncing  their  right,  enable  the  bankrupt  to  maintain  an 
action  upon  the  agreement  in  his  own  name  (h);  for  the  Bankrupt 
Act  vests  absolutely  in  the  assignees,  all  rights  of  this  kind. 

9thly«   Of  the  Contracts  of  Insolvent  Debtors. 

The  benefit  of  the  Insolvent  Debtors'  Act,  7  G.  4,  c.  57, 
extends  (i)  to  all  persons  in  actual  custody  within  the  walls  of  a 
priaon  (Ar),  upon  any  process,  for  or  by  reason  of  any  debt,  damage. 


(e)  And  see  per  Best,  J.,  in  Nias 
▼.  AtUnntom^  3  B.  &  Aid.  832 ;  and 
per  Lord  Alvanlej,  C.  J.,  Hesse  v. 
Sievenson,  3  B.  &  P.  577,  8. 

(/)  See  per  Cur.  in  Nias  v.  Adam- 
MM ;  and  see  e  T.  U.  169, 171 ;  4  T.  R. 

(^)  CrofUm  T.  PooUy   1   B.  &  Ad. 


(A)  Hillary  v.  Morris,  5  C.  &  P.  6. 

(t)  See  section  10.  The  act  is  con- 
tinued and  amended  by  1  W.  4,c38. 

(A)  By  section  12,  it  is  provided, 
that  if,  oiler  any  nrisoner  snail  have 
obtain^  an  order  for  hearing  the  mat- 


ters of  his  petition,  it  shall  appear  to 
the  satisfaction  of  the  Court  by  the 
oath  of  a  physician,  surgeon,  or  apothe- 
cary, and  such  other  evidence  as  the 
Court  may  require,  that  the  prisoner 
cannot  continue  to  reside  within  the 
walls  of  the  prison,  without  serious 
injury  to  his  health ;  or  that,  for  the 
sake  of  the  health  of  tlie  prisoners  in 
general,  it  is  necessary  that  the  num*- 
ber  thereof  within  the  walls  of  any 
such  prison,  should  be  reduced;  the 
Court  may  dispense  with  the  actual 
custody  of  the  prisoner  within  the 
walls. 

M 


162 


OF    THE   CONTRACTS   OF    INSOLVENT    DEBTORS. 


costs,  or  money,  or  of  any  contempt  for  non-payment  of  moneys 
or  costs,  taxed  or  untaxed,  either  ordered  to  be  paid,  or  ta 
the  payment  of  which  the  party  would  be  liable  in  purging  sucl^ 
Contempt,  or  in  any  manner  in  consequence  of  such  contempt. 

The  prisoner  is  to  peiition  for  his  discharge  within  fourteen 
days  after  the  commencement  of  his  imprisonment,  or  he  mAy 
petition  afterwards,  if  the  Court  shall  think  reasonable  to  permit 
the  same.  The  petition  prays  that  the  prisoner  may  be  released 
from  custody,  and  have  future  liberty  of  his  person  against  the 
demands  for  which  he  is  imprisoned,  and  against  the  demands  of 
all  other  persons  who  are  the  creditors  of  the  prisoner  at  the  time 
of  the  presenting  his  petition  (/). 

By  the  1  Ith  section  it  is  required  that  the  prisoner  shall,  at  the 
time  of  subscribing  the  petition,  execute  an  assignment  to  the 
provisional  assignee  of  the  Court,  of  all  the  estate,  right,  title^ 
interest,  and  trust  of  such  prisoner,  in  his  real  and  personal  estate 
and  effects  (m),  (except  the  wearing  apparel,  bedding,  and  other 
such  necessaries  of  such  person  and  his  family,  and  his  working 
tools  and  implements,  not  exceeding  in  the  whole  the  value  of 
20/.),  and  of  alljiiture  (n)  estate^  right,  title,  interest,  and  trust  of 
such  prisoner,  in  or  to  any  real  and  personal  estate  and  effects 
which  such  prisoner  may  purchase,  or  which  may  revert,  descend^ 
be  devised  or  bequeathed  or  come  to  him,  before  he  shall  become 
entitled  to  his  or  her  final  discharge,  according  to  the  adjudication 
made  in  that  behalf;  or  in  case  such  prisoner  shall  obtain  his 
discharge  from  custody  without  adjudication  being  made  in  the 
matter  of  his  peiition,  tlicn  before  such  prisoner  shall  be  out  of 
custody,  and  of  all  debts  due  or  growing  due  to  such  prisoner^  or 
to  be  due  to  him  (o)  before  hi$  discharge ;  which  assignment  shall 
vest  all  the  estate  and  effects  of  the  prisoner,  and  all  suchyiiture 
estate  and  effects,  and  all  such  debts^  in  the  provisional  assignee ; 
and  the  same  shall  be  made  subject  to  a  proviso,  that  in  case  the 


(/)  Section  10.  As  to  the  misde- 
^^scription  of  the  prisoner,  see  Pascall  v. 
Brown,  3  Stark.  K.  51* 

(m)  The  assipn^ment  passes  to  the 
assignee  only  what  the  insolvent  was 
entitled  to  at  law  and  in  equity ;  and 
where  an  insolvent  had  deposited  with 
a  creditor  the  title  deeds  of  an  estate 
a^s  a  securitv  for  a  debt,  it  was  held 
the  assi^mce  could  not  recover  from 


the  creditor,  the  rent  of  the  estate  re- 
ceived by  the  latter  after  the  discharge: 
the  defendant  being:  in  equity  entitled 
to  the  rents.  Garr^  v.  SharraU,  10  B: 
&  C.  717. 

(n)  See  decision  on  the  former  ttctt 
Ilepper  v.  Marshal,  9  Moore»  710  ;  i 
Bing.  372,  S.  C. 

(o)  See  post y  XOG. 
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petition  of  the  prisoner  shall  he  dismissed,  such  assignment  shall, 
after  such  dismission,  be  void. 

The  Court  may,  at  any  time  after  the  filing  of  the  petition,  and 
before  or  after  the  discharge,  appoint  an  assignee,  being  one  of  the 
creditors,  in  whom  the  property  shall  vest,  (in  the  place  of  the 
provisional  assignee,)  for  the  benefit  of  the  creditors  {p). 

Within  fourteen  days  after  the  petition,  or  within  such  further 
time  as  the  Court  shall  think  reasonable,  the  prisoner  is  to  deliver 
io  a  schedide^  staling  his  debts  and  claims,  and  property  (q), 

•♦*  And  whereas  it  may  sometimes  happen  that  a  debt  of,  or 
claim  upon,  or  balance  due  from,  such  prisoner,  may  be  specified 
in  his  schedule,  at  an  amount  which  is  not  exactly  the  actual 
amount  thereof,  without  any  culpable  negligence  or  fraud,  or 
evil  intention  on  his  part;  be  it  enacted,  that  in  such  case  the. 
prisoner  shall  be  entitled  to  the  benefit  of  this  act;  and  the 
creditor  shall  be  entitled  to  the  benefit  of  all  the  provisions  made 
fin*  creditors  by  this  act ;  in  respect  of  the  actual  amount  of  such 
debt,  claim,  or  balance,  and  neither  more  nor  less  than  the  same, 
to  all  intents  and  purposes,  suph  error  in  the  said  schedule  not- 
withstanding (r)." 

The  42i|d  section  enacts  that  the  Court  shall  cause  notice  of  the 
filing  of  the  petition  and  schedule,  and  of  the  time  and  place 
appointed  for  hearing  the  matters  thereof,  to  be  given  by  such 
means  as  the  Court  shall  direct,  to  the  detaining  creditor,  or 
his  attorney  or  agent,  and  to  the  other  creditors  named  in  the 
schedule  and  resident  within  the  united  kingdom,  and  whose  debt^ 
shall  amotmt  to  the  sum  of  5/.,  and  to  be  inserted  in  the  London 
Gazette;  and  also,  if  the  Court  shall  think  fit,  in  the  Edinburgh 
and  Dublin  Gazette,  or  either  of  them,  and  also  in  such  other 
newspaper  or  newspapers  as  the  Court  shall  direct. 

At  the  final  hearing,  upon  the  prisoner  swearing  to  the  truth 
of  his  petition  and  schedule,  and  executing  the  prescribed  warrant 
of  attorney,  the  Court  may  adjudge  that  the  prisoner  shall  be 
discharged  from  custody,  and  entitled  to  the  benefit  of  the  act, 
at  a  named  time,  as  to  the  debts  due,  or  claimed  to  be  due,  when 


(p)  7  G.  4,  c.  57,  s.  19.  Misdescription  of  the  prisoncry  PascaU 

(if)  Id.,  sect.  40.  See  sect.  46.  v.  Brotvn,  3  Stark.  R.  54.     As  to  his 

(r)  Id.,  sfecl.  63.     See  Reeves  r.      mentioning  the  holder  of  a  bill,  see 

Lambert,  4  B.  &  C.  214  ;  Leivis  v.      Pugh  v.  Hookham,b  C.  &  P.  ^76, 


Maton,  4   C.  ^   P.   322;   post,  165. 
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the  petition  was  filed,  from  the  prisoner  to  the  creditors  named  in  ihe 
schedule  (s)f  or  for  which  they  shall  have  given  credit  to  the  prisoner 
before  the  petition,  and  which  were  not  then  payable ;  and  as  to 
the  claims  of  all  other  persons  not  known  (q),  to  such  prisoner  at 
the  time  of  adjudication,  who  may  be  holders  of  iiegociable  secu- 
rities mentioned  ii\,  the  schedule  {u).  The  order  of  adjudicatioii 
need  not  specify  the  debts,  or  name  the  creditors  (x). 

By  the  61st  section  of  the  act  it  is  enacted,  that,  after  any 
person  shall  have  become  entitled  to  the  benefit  of  the  act,  no 
^fierijacias  or  elegit  shall  issue  on  any  judgment  obtained  against 
such  prisoner  for  any  money  with  respect  to  which  such  person  shall 
have  so  become  entitled,  nor  in  any  action  upon  any  new  coniraci 
or  sectiriiy  Jbr  payment  thereof  {y);  except  upcm  the  judgment 
entered  up  against  such  prisoner  according  to  the  act ;  and  that 
if  any  suit  or  action  shall  be  brought,  or  any  scire  facias  be  issued 
against  any  such  person,  his  heirs,  &c.,  for  any  such  money,  or 
upon  any  new  contract  or  security  for  payment  thereof^  or  upon 
any  judgment,  statute,  or  recognizance  for  the  same,  except  as 
aforesaid  ;  such  person,  his  heirs,  &c.,  may  plead  generally,  that 
such  person  was  duly  discharged  according  to  the  act,  by  the 
order  of  adjudication  made  in  that  behalf,  and  that  such  order 
remains  in  force,  without  pleading  any  other  matter  specially; 
whereto  the  plaintiff  may  reply  generally,  and  deny  the  matters 
pleaded,  or  reply  any  other  matter  which  may  show  the  defendant 
not  to  be  entitled  to  the  benefit  of  the  act,  or  that  such  person 
was  not  duly  discharged,  in  the  same  manner  as  the  plaintiff 
might  have  replied,  in  case  the  defendant  had  pleaded  the  act, 
and  a  discharge  by  virtue  thereof,  specially.  The  pleadings  and 
evidence  upon  this  subject,  will  be  fully  noticed  in  a  subsequent 
portion  of  the  work. 

The  act   does  not  extend  to  a  claim  for  mere  unliquidated 


s 


t)  See  1909/,  165. 

\i)  See  Lewis  v.  Maton^  4  C.  &  P. 
322.  If  the  prisoner  once  knew  who 
was  the  holder,  it  is  no  excuse  that  he 
afterwards  forgot  the  holder's  name, 
&C.,  id, 

(u)  Sect.  46. 

(x\  Sect  54. 

(y)  See  Sureenie  t.  Sharp,  4  Bing. 
37 ;  12  Moore,  163,  S.  C,  decided  on 
the  former  InsoWent  act,  I  G.  4,  c.  11 9, 


s.  26,  28.  This  provision  in  the  6l8t 
sect,  of  the  7  6. 4 ,  would  seem  to  render 
inoperative  any  new  promise  bj  the 
insolvent  to  pay  his  former  debts.  But 
at  common  law  such  promise,  or  a  bill 
or  note  for  the  old  debt,  is  binding ; 
see  Beii  v.  Barber ,  3  Dougl.  188.  As 
to  a  bankrupt's  promise  to  pay  a  debt, 
from  which  he  was  released  by  hit 
certificate,  see  ante^  40. 
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damages  for  a  wrong  done.  The  discharge  therefore  affords  no 
protection  against  an  action  of  trespass  for  mesne  profits,  even 
though  they  accrued  bef<»re  the  discharge  («) ;  and  an  insolvent 
is  not  discharged  from  damages  unascertained  at  the  time  of  his 
discharge,  although  the  action  in  which  they  are  sought  to  be 
recovered  was  commenced,  and  judgment  by  default  suffered,  prior 
to  his  first  imprisonment  (a).  And  it  seems  that  the  obligor  in  a 
bistardy  bond,  conditioned  generally  to  indemnify  a  parisli  against 
the  expences  of  maintaining  the  child,  is  liable  for  expenses 
incurred  in  respect  of  the  child,  subsequently  to  such  obligor's 
diacbai^  under  the  Insolvent  Act  (b). 

The  effect  of  the  adjudication  is  to  relieve  the  insolvent, 
only  to  the  extent  of  the  debts  described  in  the  schedule. 
The  insolvent  is  not  discharged  as  to  a  debt  he  omits  to  notice 
therein  (c) ;  unless  such  omission  be  at  the  express  request  of  the 
creditor  (J) ;  or  with  his  privity,  and  without  fraud  (e).  But  it  is 
nifficient,  as  we  have  already  seen,  that  the  description  of  the  debt 
io  the  schedule,  be  such  as  to  clear  the  prisoner  of  any  intention 
to  deceive,  and  of  culpable  negligence  ;  so  that  the  creditor  could 
not  be  misled,  and  his  attention  ought  to  have  been  attracted,  by 
such  description ;  although  not  strictly  and  literally  correct  (^). 

The  discharge  shall  extend  to  monies  payable  by  way  of  annuitt/^ 
or  otherwise^  at  any  time,  upon  any  security  of  any  nature ;  the 
creditor  to  have  a  dividend  upon  the  value  of  his  claim;  and 
the  Court  to  ascertain  such  value,  but  the  creditor  not  to  be 
prejudiced  as  to  any  security  he  may  have,  except  as  to  prisoner's 
discharge  (^). 

A  judgment  is  to  be  entered  up  in  one  of  the  courts  at  West- 
minster, against  the  prisoner,  for  the  amount  of  the  debts,  stated 
in  the  schedule,  and  left  unpaid,  and  against  which  he  shall  have 
been  discharged :  and  upon  such  judgment  the Juture  property 
of  the  insolvent  may,  by  order  of  the  Courts  and  subject  to  its 


(a)  Uoyd  v.  Peell,  3  B.  &  Aid.  407. 
This  case  was  not  decided  on  7  G.  4  ; 
bat  equally  applies  thereto. 

(a)  WUmer  v.  While,  6  Bing.  291. 
This  was  an  action  of  replevin  against 
the  insoWent. 

(b)  Davies  v.  Amoti,  3  Bing.  154. 
le)Ante,  163,  164;   2'aylor  v.Bu- 

tkMumj4  B.  &  C.  419;  6  D.  &  R.491, 
8.  C. ;  Baktr  r.  Sydet,  7  Taunt.  179 ; 


Fugh  ▼.  Hookham,  5  C.  &  P.  376. 

(d)  Carpenter  v.  Whitey  3  Moore, 
231,234. 

(e)  Howard  y.  Bartotozzi^  1  N.  & 
M.  69. 

(/)  Ante,  163  ;    Fwrman  y.  Drew, 

4  B.  &  C.  15 ;   6  D.  &  R.  75,  S.  C. ; 

Nioi  Y.  NichoUan,   I  R.  &  M.  322; 

2  C.  &  P.  120,  S.  C. ;  4  B.  &  C.2I4. 

(g)  Sect    51,    (7    G.  4,  c.    67). 
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Tiolence ;  and  this  whether  the  duress  prooeeds  from  the  penoo 
to  whom  the  promise  or  obligation  is  made^  or  his  agent  (r). 

The  old  books  («)  abound  with  decisions  relative  to  duress; 
but  as  a  defence  of  this  nature  has  now  become  of  rare  occurrence) 
it  will  be  sufficient  to  notice  the  leading  rules  on  the  subject* 

Duress,  (dufities)^  may  either  consist  of  actual  violence^  cc  a 
threai  thereof  {(). 

Actual  violence. — Actual  imprisonment  in  a  common  prisoiit 
or  dsewhere,  constitutes  duress  to  avoid  an  agreement^  if  the 
confinement  be  unlawful;  or  if,  being  lawful,  undue  and  illegal 
force  be  used,  or  the  party  is  made  to  endure  unneoestary  «id 
unlawful  privation,  as  want  of  food,  &c.;  and  to  obtain  his  liber^» 
or  avoid  suchill^al  hardship  or  privation,  is  induced  to  make  the 
contract,  &c.  (u). 

Execuiio  juris  non  JuAet  infuriam.  An  imprisonment  is  not 
deemed  sufficient  to  avoid  an  agreement,  obtained  through  the 
medium  thereof,  if  the  party  was  in  proper  custody,  under  the 
regular  process  of  a  Court  of  competent  jurisdiction  {x). 

After  Judgment  in  an  action,  the  defendant,  haxnngnogood 
cause  of  actioHj  caused  the  plaintiff  to  be  arrested  and  detained  in 
prison,  threatening  him  that  if  he  would  not  seal  a  release  to  hioo, 
he  should  lie  there  and  rot ;  and  thereupon  he  sealed  the  release, 
and  was  discharged.  The  Chief  Justice  {Bridgman)  held,  at 
nm  priuSy  that  the  rdease  was  good,  *'  because  he  was  in  custody 
in  the  course  of  law  by  the  king's  writ,  when  he  signed  it  (y)»^ 

It  would,  perhaps,  be  considered  that  an  agreement  made  whilst 
the  party  was  in  confinement  in  a  civil  action,  regular  in  form, 
upon  an  arrest  for  a  debt  without  probable  cause,  is  not  inopenh 
tive  on  the  ground  of  duress. 

However,  a  bond  given  without  consideration,  under  the  alarm 
and  restraint  of  an  actual  imprisonment  upon  a  justice^s  warrant 
for  stealing  goods,  upon  the  promise  of  the  accuser  to  dischaige 


(r)  1  Rol.  Ab.  688. 

(«)  See  Bac.  Ab.  &  Vio.  Ab.,  tit 
Durm ;  Com.  Dig.,  Pleader  (2  W. 
19). 

(0  2  East,  482,  483 ;  1  Bla.  C.  136, 
137 ;  1  Pothier,  by  Evans,  15 ;  French 
Civil  Code,  Book  3,  tit  3,  art  1111. 

(ti)  Id.i  2  Inst.  482;  Bui.  N.  P. 
172;  iBla.  C.  136,  137;  WUliams 
Y.  Brouit,  3  B.  &  P.  68 ;  The  King 


V.  Southerton^  6  East,  140 ;  PoU  v. 
Harrolnn,  9  East,  417,  note. 

(ff)  Id.;  Stepney  v,  Lkmd,  Onk. 
Eliz.  647 ;  4  Inst  47 ;  1  Bol.  Ab. 
687. 

(tf)  Anon.  1  Lev.  68;  md  mde 
BuT.  N.  P.  172.  Qy.  as  to  relief  in 
equity,  see  Casserl  v.  Soikon^  2  Van. 
497 ;  Prec.  Chan.  366. 
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the  priBOoer,  was  held  not  to  be  binding,  on  the  ground  of  duress : 
it  appearing  that  the  charge  was  utterly  false  and  vexatious  {z). 

Duress  per  mhias  is  where  the  party  enters  into  a  contract ; 
Ist,  for  fear  of  loss  of  life;  Sndly,  of  loss  of  member ;  Srdly,  of 
naybem ;  4thly,  of  imprisonment  (a). 

But  it  seems  that  a  contract  obtained  by  menace  of  a  mere  bat* 
teiy,  or  trespass  of  lands,  or  goods  (d),  is  binding  (c) ;  the  law 
consdering  that  such  a  threat  is  not  of  a  nature  to  overcome  a 
firm  and  prudent  man,  because  sufficient  and  adequate  redress 
nay  be  obtained,  if  either  of  such  injuries  be  inflicted.  Whereas, 
tar  serious  and  actual  personal  violence,  no  damages  can  be  an 
adequate  compensation ;  and  therefore,  even  a  man  of  ordinary 
firmness  may  be  unable  to  withstand  the  threat,  and  immediate 
danger,  of  such  personal  mischief. 

It  is  also  laid  down  in  the  old  books  (d),  that  a  threat  of  burn- 
ing a  house  is  not  a  sufficient  duress  to  avoid  a  bond,  &c.,  given 
under  the  influence  of  such  menace.  But  it  may  perhaps  be 
doubted  whether,  at  the  present  day,  the  threat  to  commit  so 
serious  an  injury,  would  not  be  considered  a  sufficient  duress;  for 
the  threatened  act  is  not  only  a  capital  offence,  but  naturally 
inTolves  and  endangers  personal  safety. 

By  whom  suffered. — The  general  rule  is  that  the  duress 
must  be  suffi^red  by  the  party  who  enters  into  the  contract ;  and 
that  if  a  stranger,  not  under  its  influence,  enter  into  an  agreement 
to  obviate  the  duress  which  another  undergoes,  tlie  agreement  is 
good  (e).  But  it  seems  that  duress  to  the  wife  or  child  would 
avoid  a  contract,  given  under  its  influence,  by  the  husband  or 
parent  {/).  The  French  law  is  to  this  effect:  La  violence  est 
une  cause  de  nvUite  dn  contrail  non  setdement  lorsqu^eUe  a  iti 
txercie  sur  la  partie  contractarUe^  mats  encore  lorsquCeUe  Ta  He 
sur  son  epoux^  ou  sur  son  epouse^  sur  ses  descendants  ou  ses  ascen* 
dasUs  {g).     Where  a  bond  was  given  by  a  third  person,  on  the 


{z)  Anon.  Aleyo.  R.  92.     SembU,  687,  pi.  6.    Or  to  institute  a  prosecu- 

iMmever,  that  the  bond  was  void  on  tion  for  penalties,  &c.,  The  King  v. 

another  ground,  namely,  that  it  was  Southerton,  6  East,  140. 

gifen  upon  an  agreement  to  stifle  a  (c)  /c/.,  Bac.  Ab.,  Durest, 

prosecution  for  a  felony.  {d)  Id, 

(a)  2  Inst  48S ;   2  Rol.  Ab.  124 ;  (e)  Bac.  Ab.,  Durest  (B). 

Bac.  Ab.,  Dureu  {A).  (/)  I  Rol.  Ab.  667. 

{b)  Sumner  y.  Ferryman,  1 1  Mod.  Q)  French  Civil  Code,  Book  ^,  tit 

201 ;  Astley  v.  Reynolds,  Stra.  917;  3,  art.  1113. 
fiul.  N.  P.  173  i  $ed  vide  I  Rol.  Ab. . 
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discharge  of  one  who  had  been  unlawfully  impressed,  conditioned 
for  the  man's  being  returned  into  custody,  or  in  default  therec^ 
for  the  payment  of  50/^  the  bond  was  held  void,  for  the  impressing 
of  the  man  was  unlawful ;  and  besides,  the  officer  had  no  power 
to  commute  the  services  of  one  who  was  impressedf  or  to 
discharge  him  in  consideration  of  money  to  be  paid  (A). 

Clearly,  the  contract  would  be  available  in  favour  of  the  party 
suffering  the  duress,  and  against  the  party  inflicting  the  same. 

By  the  French  law,  ^^  un  contrat  ne  pent  plus  itre  oHaquc  pour 
catise  de  violence^  «i,  depuis  que  la  violence  a  cesse^  ce  corUrai  a 
ite  approuvecy  salt  expre^tsiment^  soit  tacitemeiU  (i)  ;''*  a  principle 
which  it  seems  also  applies  to  our  law. 

Pleading  it. — Duress  may  now  be  proved  under  the  general 
issue  in  assumpsit^  or  debt  upon  simple  contract;  but  should  be 
specially  pleaded  in  debt  on  bond,  or  other  specialty  (Jc), 


Section  II. 
Of  Contracts  with  Persons  competent  to  Contract. 

1st.     Principal  and  Agent,  or  Master  and  Servant  (/). 

1.  Of  tJie  Different  Descriptions  of  Agents. 

2.  OJ' their  Appointment^  and  the  Revocation  of  thAr  Power. 

3.  The  Extent  of  their  Authority^  and  the  Liability  of 

the  Principal. 

4.  Of  the  PrindpaFs  Right  of  Action  upon  tJie  Contract. 

5.  When  the  Agent  is  Personally  Liable  on  the  Contract* 

6.  When  he  may  Sue  Thereon. 

1.  T/ie  Relation  of  Principal  and  Agent  generally  exists^  either 
in  the  case  of  a  mercantile  agent^  or  in  case  of  a  domestic 
servant. 
An  agent  appointed  for  commercial  purposes,  is  either  a  factor 

or  a  broker.     A  factor  is  employed  either  by  a  foreign  or  home 


(h)  Pole  V.  Ilarrobin,  9  East,  417,  1  Cliitty  PI.  6tb  ed.  511, 519. 

"o^«-  (0  See  3  Chit.  Com.  L.  ch.  3,  ptff* 

(i)  French  Civil  Code,  Book  3,  tit.  193 ;    and    Paley  on   Principal  and 

3,  art.  1 1 15.  Agent. 

(k)  Com.  Dig.,  Pleader  (2  W  19); 
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merchant,  or  other  person,  and  is  intrusted  with  the  possession,  and 
apparent  ownership,  of  the  goods  to  be  sold  by  him,  for  his  prin- 
dpal.  A  broker  has  not  the  custody  of  the  goods  of  his  principal. 
He  is  merely  empowered  to  effect  the  contract  for  the  sale  (m). 

An  agent  for  the  sale  of  goods  sometimes  acts  under  a  del 
tredere  cammissian;  that  is,  for  a  higher  reward  or  commission 
than  is  usually  given,  he  becomes  responsible  to  his  principal,  for 
the  solvency  of  the  vendee;  in  other  words,  he  gaurantees  the  due 
payment  of  the  price  of  the  goods :  but,  even  in  this  case,  the  con^ 
tract  is  in  law  between  the  employer  and  the  purchaser  (n) ;  and  it 
«eem8  the  agenfs  liability  is  collateral,  and  his  guarantee  should  be 
in  writing,  under  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4,  (o). 

9.  Appointment  of  an  Agents  and  Revocation  of  hli  Power. 

An  agent,  whether  he  be  a  mercantile  or  domestic  servant, 
may,  in  general,  be  appointed  or  authorised  by  parol.    Writing 
id    not    necessary  to   empower  him  to  act,    even  for   the  pur- 
poses described  in   the  4th  section  of  the  Statute  of  Frauds, 
29  Car.  12,  c.  3,  viz  ,  to  charge  executors  personally ;  to  charge  a 
person  in  the  debt  of  another;  or  upon  an  agreement  in  conside- 
mtion  of  marriage ;  or  upon  a  contract  or  sale  of  premises,  or  an 
interest  therein  ;  or  upon  a  contract  not  to  be  performed  in  a  year. 
Although  these  contracts   are  to  be  in  writing,  and  signed,  an 
agent  may  sign  them  without  having  a  written  authority*     Nor  is 
a  written  appointment  necessary  to  authorize  an  agent  to  sign  an 
agreement  for  the  purchase  of  goods,  under  the  17th  section  of 
the  act.    There  is,  however,  an  exception  in  the  case  of  a  deed^ 
which  cannot  be  executed  by  an  agent,  so  as  to  bind  his  principal^ 
unless  the  authority  to  execute  the  instrument,  be  conveyed  by  a 
specialty  {p).     And  for  the  purposes  of  confirming  a  debt  con- 
tracted by  a  principal  during  infancy  ;  or  reviving  his  debt  barred 
by  the  Statute  of  Limitations,  or  by  bankruptcy  {q) ;  or  oi creating 
a  freehold  or  leasehold  interest,  or  any  uncertain  interest,  (other 
than  leases  under  three  years),  in  tenements ;  or  surrendering  the 


(m)  See  Banng  v.   Cofrie,^  B.  &  (o)  Theobald  on  P.  &  S.  64. 

Aid.  137 ;  3  Chit.  Com.  L.  193 ;  Lon-  {p)  Anon.    12    Mod.    564;     Har- 

.don  Sworn  Broker,  Proctor  v.  Svrain,  riton  v.  Jackson,  7  T.  R.  209.     See 

i:  M  &  P.  284.  Appleton  v.  Dinksy  5  East,  148. 

(n)  Grove  v.  DuboU,  1  T.  R.  112;  (q)  9  G.  4,  c   14,  s.  5;    1—6,  G.  i^ 

Morris  v.  Clsasbif,  1  M.  ^  Selw.  681,  c.  16,  s.  131. 
682;  Hornby  v.  Lacey^  6  ti.,  166. 
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same,  (except  copyhold  interestt,)  under  the  Statute  of  Fields  $ 
the  authority  of  the  agent  must  be  in  writing  (r). 

There  are  instances  in  which  an  authority  may  be  implied  from 
the  acts  of  a  party,  although  no  authority  was  in  fact  ever  given. 
As  if  the  owner  of  a  horse  send  it  to  a  common  reporitory  for  the 
sale  of  horses;  or  the  proprietor  of  goods  send  them  to  an  aaciUm 
roomy  or  to  a  broker,  whose  ordinary  busine/ts  is  to  sell  goodn 
of  that  description  («) ;  the  owner  would  be  bound  by  the  aal^ 
without  his  express  consent,  to  a  bon&Jide  purchaser;  because  ao 
authority  to  sell  shall  be  presumed  against  him  {t).  And  if  a 
coachman  go  in  his  master^s  livery  and  hire  horses,  in  his  name^ 
which  his  master  uses,  the  latter  will  be  bound  to  pay  for  the 
hire  of  the  horses,  although  he  has  agreed  with  the  coachman,  to 
pay  him  a  large  salary  to  provide  horses ;  unless  the  owner  of 
the  horses  had  some  notice  that  the  coachman  hired  them  on 
his  own  account,  and  not  for  his  master  (u). 

It  seems  that  the  mortgagor  or  assignor  of  a  ship,  contracting 
in  his  own  behalf,  with  a  third  person  to  let  it,  &c.,  cannot  be 
regarded  by  the  mortgagee  or  assignee  as  his  agent,  so  as  to 
enable  tlie  latter  to  sue  for  the  freight,  &c.,  in  his  owu  name :  for 
the  mortgagee  or  assignee  is  no  party  to  the  contract  that  is  made 
after  the  transfer :  and  it  is  not  material  that  he  is  entitled  to  the 
ship^s  earnings  (a?). 

A  contract  made  by  an  agent,  as  such,  is,  in  law,  the  contract 
of  the  principal.  Quijacii  per  aliumjacii  per  se.  The  agent  is 
considered  merely  as  a  conduit  He  is  simply  the  medium  by 
which  the  contract  is  effected.  His  assent  is  merely  the  assent 
of  his  principal.    He  need  not  therefore  be  competent  to  contract 


(r)  Tbe  authority  to  contract  for  a 
lease  or  interest  in  land,  need  not  be 
in  writing,  though  the  authority  to  agn 
the  lease  or  instroment  by  which  the 
interest  passes,  must  be  so.  5  Vin.  Ab. 
624  ;  Coles  ▼.  Trecothick,  9  Ves.  250 ; 
Mortlock  ▼.  Buller,  10  id.,  311. 

(s)  See  post,  175. 

(t)  See  Pickering  y.  Busk,  15  East, 
38,  43,  per  Lord  Ellenborough,  C.  J. ; 
Dyer  y .  Pearson,  3  B.  &  C .  42 ;  4  D.  & 
R.  e52,  S.  C.  per  Abbott,  C.  J. ;  Boy- 
son  y.  Coles,  6  M.  Sc  Selw.  23^  24,  per 
Bayley,  J.;    Williams  v.  Barton,  3 


Bing.  145,  per  Best,  C.  J. 

(u)  Rhnell  y.  San^payo^  1  C  &  P. 
254.  Whereyer  one  of  two  innooeiit 
personsmust  suffer  by  the  actsof  a  third 
person,  he  who  has  enabled  such  third 
person  to  occasion  the  loss,  must  ns- 
tain  it  Per  Ashurst,  J.,  Lickbmrem 
y.  Mason,  2  T.  R.  70. 

(x)  Chinnery  y.  ^/ocAmim,  3  Doogl. 
391 ;  1  H.  Bla.  317,  n, ;  Mornmm  v. 
Parsons,  8  Taunt  407;  Case  y.  Demir 
son,  5  M.  &  Selw. 79 ;  2B.  &  B. S79y 
S.C. ;  Abbott,  5th  ed.  17;  Deem  t. 
M'Ghie,  4  Bing.  45. 
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for  himself;  so  that  infants,  married  women,  persons  attainted  or 
outlawed,  or  aliens,  may  act  as  agents  for  other  persons  (f/). 

An  agent'^s  authority  may  be  deterfnined  either 

1st.  By  the  express  revocation  thereof  by  the  principal. 

2odly.  By  his  death  {x). 

Srdly.  By  efflux  of  time,  where  a  specific  period  is  fixed  for  the 
execution  of  the  act  to  be  done  by  the  agent :  or, 

4thly.  By  the  execution  of  the  commission,  whereby  the  agent 
heoomesjunctus  officio  (a). 

A  bare  authority  is  revocable  by  the  party  who  conferred  it,  at 
my  time  before  it  has  been  executed :  but  if  there  be  an  intereui 
coupled  with  the  authority,  that  is,  if  the  party  receiving  the 
authority,  acquire  with  it  a  beneficial  and  valuable  person^il 
interest  in  the  subject  matter,  or  in  the  execution  of  the  act  whi<  h 
he  is  authorised  to  perform,  the  power  granted  cannot  be  coun- 
termanded (&). 

But  the  implied  authority  arising  from  general  employment, 
tmiinues^  it  seems,  even  after  the  agency  has  in  reality  cea^jd^ 
IS  regards  parties  who  have  before  given,  and  continue  U*  ^\^ 
credit  to  it,  and  who  have  not  actually  received,  and  caiJfKH  Ia 
presumed  to  have  had,  notice  of  the  change  (c).     A  wTv^ui  jMft4 
power  to  draw  bills  in  his  mastcr*s  name,  and  wa«  uf\^^m^t 
turned  out  of  his  service,  and  it  was  ruled,  *^  that  if  \^  4f^^ 
ft  bill  in  so  little  a  time  that  the  world  caniKit  tak«'  tM^'i^^  aJU  ^«'. 
being  out  of  service;  or  if  he  were  a  longtime  ^^ut  *J!  \^\i  »»«%/«>. 
but  that  kept  so  secret  that  the  world  cafiti</t  itd.«^  w^j^a  4$  / 
the  bill  in  those  cases  shall  bind  the  ma:^'r  id)^    Aij^  ^'j^**  ^k 
servant  who  had  been  used  to  raiue,  receiver,  ^sA  y^y  «M^Mf«  ft^ 
his  master,  borrowed  200  guineas  in  \i\%  tsiw^t^t  nmtM  ^{00  igt- 


iy)  Co.  Lit.  52,  a.  By  the  Freticfa 
law,  married  women  and  emancipated 
minors  may  be  a^ent5.  Code  Ciiil^ 
book  3,  tit  13,  art.  11)90. 

(z)  Walton  T.  King,  4  Camp.  271 ; 
Lqamrd  f-  Vfrwm^  2  V.  and  B.  .*>! ; 
Ode*  V.  Woodward,  Lord  IUt.  M^; 
BUde$  ▼.  Frrey  9  B.  &  C.  1U7  ;  cJM 
mmte,  132  ;  Bac.  Ab.  Authontr  K; 
Ckolwuley  v.  Faxton,  S  Biug.'  ill, 
p€T  Best,  C/.  J. 

(a)  Seton  ▼.  Slade,  7  Ves.  jnn.  2749; 
Mey,  137 ;  Maeheath  v.  Cooke,  I  M. 

{b)  Walsh  V.  Wkittoml,  2  L^r,  R. 


V,  "^  fii>7,  JiK.,  \Wl,  \^\,  *>i 


f  #^^f 


f 
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had  quitted  the  service,  the  lender  recovered  agunst  the  iiiafiter» 
by  the  direction  of  Keeling^  C.  J. ;  and  this  direction  was  ap- 
proved of  by  the  whole  Court,  on  a  motion  for  a  new  trial  {e). 

3.  Extent  of  Authority^  and  Liability  of  Principal. 

The  rules  of  law  by  which  the  extent  of  an  agent^s  authoriit/  to 
bind  his  principal,  is  regulated,  are,  in  geneml,  the  same,  whether 
such  agent  be  appointed  for  commercial  or  domestic  purposed. 
Of  course,  however,  the  nature  of  the  employment,  and  the 
difference  of  the  pursuit,  will  occasion  some  distinctions.  The 
leading  principles  are,  however,  the  same  in  both  cases.  Thus  it 
IS  always  material  to  ascertain,  when  the  power  of  an  agent  is 
the  point  at  issue,  whether  he  be  a  general  or  a  special  agent  (/)• 

A  master  is  liable,  civititer,  for  the  acts  {g)  and  contracts  of  his 
servant,  within  the  scope  of  his  employment,  on  the  ground  of 
an  authority  delegated  by  the  master^  expressly,  or  impliedly,  to 
the  servant  (h).  The  responsibility  for  the  act  of  a  domestic 
servant  does  not  rest  on  the  circumstance  of  the  master  being 
pater  JamUias,  The  master^s  assent  must,  in  all  cases,  appear^ 
either  by  express  evidence  thereof,  or  by  the  proof  of  facts,  from 
which  the  law  raises  an  inference  that  such  assent  was  given. 

We  have  already  remarked,  that  a  husband'^s  liability  on  the 
contracts  of  his  wife,  rests  on  the  ground  of  an  implied  authority 
on  her  part  to  act  as  his  agent,  or  servant  (i). 

It  is  necessary  and  expedient,  that  parties  should  be  allowed  to 
communicate  with  each  other,  through  the  medium  of  a  third 
person ;  but  business  would  be  impeded,  if,  on  all  occasions,  it 
were  necessary  that  the  public  should  consult  the  master.  If, 
therefore,  a  servant  be  accredited  and  invested  by  his  master  with 


{e)  Monk  V.  Clayton,  Moll*  282 ; 
cited  also  in  Nickfon  v.  Brohan,  10 
Mod.  110. 

(/")  It  is  for  the  Court  to  put  a  con- 
struction on  a  written  authority)  CoiUs 
V.  Emmett,  1  H.  Bla.  313;  Howard 
V.  Baillie,  2  ic/.,  618.  Authority  to 
receive  rents  is  no  authority  to  dis- 
train, Wan/  V.  Shew,  9  Ring.  608. 
When  general  authority  to  indorse  bills 
may  be  presumed,  Prcscott  v.  Flinn, 
2  Moore  ^c  S.  18;  9  Ding.  ID,  S.  C. 
If  two  persons  be  appointed  jointly, 
one  alone  cannot  act,  even  in  tlie  case 
of  clerks  to  trustees  of  a  turnpike  road. 
Bell  V.  Nixon,  2  Moore  &  S.  534  ;  9 


Bing.  393,  S.  C. 

(jji)  Not  liable  for  the  wilful  act  of 
his  servant  in  cummitting  a  tori. 
MWanus  v.  Cricket t^  I  East,  106- 
See  Gregory  v.  Piper ^  9  B.  &  C.  691. 

(A)  Bac.  Ab.,  Master  and  Serrani 
(K).  A  master  not  impliedly  liable  for 
medicines,  5cc.  supplied  to  his  serFant« 
who  met  with  an  accident  whilst  in 
the  master*s  employ,  uuless  the  mas* 
tcr  send  for  the  doctor,  &c.,  see  New* 
leif  V.  Wiltshire  J  4  Dougl.  284  ;  2  Esp. 
R.  739,  S.  C.  See  Wennall  v.  Abneyt 
3  B.  Sc  P.  247. 

(l)    ^7l/f,  131. 
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«  general  disci^tion  and  authority,  to  act  generally  for  him  in  his 
affairs,  or,  in  other  words,  be  a  general  agenty  so  that  the  public 
cannot  discriminate  what  are,  in  any  particular  case,  within  the 
general  scope  of  the  agent's  powers,  the  wishes  and  directions  of 
the  master,  the  latter  is  liable,  although  his  orders  be  violated. 
In  such  case  the  master,  having  for  his  own  convenience  induced 
the  public  to  consider  that  his  servant  is  possessed  of  general  powers 
to  act  for  him,  is  not  permitted  to  delude,  by  suddenly  with- 
holding  such  general  authority,  and  confining  it  within  prescribed 
limitd,  where,  frokn  his  previous  conduct,  a  continuance  of  a  general 
discretion  in  the  agent,  might  reasonably  be  presumed.  But 
where  thd  servant  had  never  before  been  employed,  and  is  retained 
only  for  a  particular  purpose ;  in  other  words,  is  a  special  agent  $ 
he  is  invested  with  a  limited  power; — it  is  the  duty  of  ]>ersons 
dealing  with  such  agent,  to  ascertain  the  extent  of  his  authority, 
and  the  principal  or  master  is  not  bound  by  any  act  of  the  agent 
not  warranted  expressly,  or  by  fair  and  necessary  implication  (A:), 
by  the  terms  of  the  authority  delegated  to  him. 

If  a  person  keeping  a  livery  stable^  and  having  a  horse  to  sell, 
direct  his  servant  not  to  warrant  him,  still  the  master  would  be 
liable  on  the  warranty,  because  the  servant  was  acting  within  the 
general  scope  of  his  authority;  and  the  public  cannot  be  supposed 
to  be  cognizant  of  any  private  conversation  between  the  master 
and  servant.  But  if  the  owner  of  a  horse  were  to  send  a  stranger 
to  a  fair,  with  ej'press  directions  not  to  warrant  the  horse,  and  the 
latter  acted  contrary  to  the  orders,  the  purchaser  could  only  have 
recourse  to  the  person  who  actually  sold  the  horse;  and  the  owner 
%ould  not  be  liable  on  the  warranty,  because  the  servant  was  not 
acting  within  the  scope  of  his  employment  {/). 

So  if  a  servant  has  been  allowed  by  his  master  to  purchase 
goods  upon  credit,  the  latter  is  answerable  even  for  goods  bought 
by  that  servant,  without  his  matter's  particular  authority.  **  If 
a  man  send  his  servant  with  ready  money  to  buy  goods,  and  the 
servant  buy  upon  credit,  the  master  is  not  chargeable.  But  if  the 
servant  usually  buy  for  the  master  upon  tick,  and  the  servant  buy 


(i)  See  Pickering  v.Bvsk,  15  East,  India  Company  v»  Hentleyj   1  Esp.lt. 

43.  Ill ;  Pickering  v.  Busk,  15  East,  45, 

(/)  Per  Athurst,.?.,  in  Fenn  r.  Har-  407;  Bank  of  Scotland  v.  Watson^  i 

rittm,  3   T.   R.   700;    and   Bee  Eaat  Dow's  R.  45. 


■the  lender  recovered  agumt  the  muter, 
welitiff,  C.  J. ;  and  this  direction  was  ap- 
lurt,  on  a  motion  for  a  new  trial  (e). 
m/iofiti/,  and  Liability  of  Principal. 

n  hid)  the  extent  of  an  agcnt^s  auPtorHif  to 

Lgiilaled,  are,  in  general,  the  same,  whether 

■ued  for  commercial  or  domestic  purposes. 

1  ihe  nature  of  the  employment,  and  the 

will  occasion  some  distinctions.     The 

;ver,  the  same  in  botli  cases.     Thus  it 

I  ascertain,  when  the  power  of  an  agent  is 

Pietlier  he  be  ^general  or  a  s}>ecial  agent  {/)■ 

civilUer,  for  the  acts  {g)  and  contracts  of  his 

jcipe  of  his  employment,  on  the  ground  of 

lited  by  the  master,  expressly,  or  impliedly,  to 

frhe  responsibility  for  the  act  of  a  domestic 

it  on  the  circumstance  of  the  master  being 

L'  master's  assent  must.  In  all  cases,  appear* 

Jevidence  thcfeof,  or  by  the  proof  of  facts,  from 

■ses  uti  inference  that  such  assent  was  given. 

Body  rcDiarked,  tliat  a  husband''s  liability  on  the 

I  wife,  rests  on  the  ground  of  an  implied  authority 

s  agent,  or  servant  (J). 

■y  and  expedient,  that  parlies  should  be  allowed  to 

Tith  each  oilier,  through  the  medium  of  a  third 

Kisiness  would  be  impeded,  if,  on  all  occasions,  it 

'  that  the  public  should  consult  the  master.     If, 

rvant  be  accredited  and  invested  by  his  master  with 


»   V.  Brahan,   10 

■ibc  Court  to  put  a  coii- 

^rillen  dutlmrity,  Co  Wis 

|H.  Bk.  313;   Hiuard 

' ,  e\».     Aulhoril;   to 

I  Tio  auibority  to  dis- 

■v.  Skew.   9   Bing.  WS- 

Bautliorityioiiidorn' bills 

Bumed,  PrneitU  v.  Flinn, 

I H ;  9  Bin^r.   I»,  }^-  C. 

I  bo  appointed  ji'intly, 

even  in  (lie  case 


Biiiir-  3!).3,  S.  C. 
is)  Nat  liable  foi 


bis 


I  in 


the  wilful  act  of 
iiiitliu);  «  loTt. 
SI'Manui  v.  Crickell,  I  East,  lOtt. 
See  Grrgory  v.  Piper,  0  B.  8c  C.  591. 

(A)  Uac.  AK,  Matter  and  StrrtiHt 
(K),  A  iiia<ilcr  not  impliedly  liable  fuT 
medicines,  i\c.supplied  to  tiis iierrant, 
«bi>  met  nilh  an  accident  nliilit  in 
tlic  musrer's  oni|iI<>y,  unless  tbe  mas- 
ter send  for  tbe  ilticlor,  .S;c.,  see  Keif 
tev  V.  milihirf,  4  1>our1.  2rt4  ;  2  Esp, 
R.  T3SI.  S.  V  See  tVennall  r.  Aiarf, 
3  B.  V  P.  2t7. 

{>)   Anlr.  131. 
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€1  general  discretion  and  authority,  to  act  generally  for  him  in  his 

affairs,  or,  in  other  words,  be  a  general  agent,  so  that  the  public 

<.*annot  discriminate  what  are,  in  any  particular  case,  within  the 

general  scope  of  the  agent's  powers,  the  wishes  and  directions  of 

the  master,  the  latter  is  liable,  although  his  orders  be  violated. 

Jn  such  case  the  master,  having  for  his  own  convenience  induced 

Che  public  to  consider  that  his  servant  is  possessed  of  general  powers 

to  act  for  him,  is  not  permitted  to  delude,  by  suddenly  with* 

Iiolding  such  general  authority,  and  confining  it  within  prescribed 

limits,  where,  frotn  his  previous  conduct,  a  continuance  of  a  general 

dbcretion  in  the  agent,  might  reasonably  be  presumed.     But 

"where  thd  servant  had  never  before  been  employed,  and  is  retained 

QDly  for  a  particular  purpose ;  in  other  words,  is  a  special  agent ; 

he  is  invested  with  a  limited  power; — it  is  the  duty  of  persons 

dealing  with  such  agent,  to  ascertain  the  extent  of  his  authority, 

ind  the  principal  or  master  is  not  bound  by  any  act  of  the  agent 

not  warranted  expressly,  or  by  fair  and  necessary  implication  (A:), 

iy  the  terms  of  the  authority  delegated  to  him. 

If  a  person  keeping  a  livery  stable^  and  having  a  horse  to  sell, 

direct  his  servant  not  to  warrant  him,  still  the  master  would  be 

liable  on  the  warranty,  because  the  servant  was  acting  within  the 

l^eneral  scope  of  his  authority;  and  the  public  cannot  be  supposed 

to  be  cognizant  of  any  private  conversation  between  the  master 

aod  servant.    But  if  the  owner  of  a  horse  were  to  send  a  stranger 

to  a  fair,  with  e.vpress  directions  not  to  warrant  the  horse,  and  the 

latter  acted  contrary  to  the  orders,  the  purchaser  could  only  have 

recourse  to  the  person  who  actually  sold  the  horse;  and  the  owner 

ivould  not  be  liable  on  the  warranty,  because  the  servant  was  not 

acting  within  the  scope  of  his  employment  {/). 

So  if  a  servant  has  been  allowed  by  his  master  to  purchase 
goods  upo7h  credit^  the  latter  is  answerable  even  for  goods  bought 
hy  that  servant,  without  his  matter's  particular  authority.  **  If 
a  man  send  his  servant  with  ready  money  to  buy  goods,  and  the 
servant  buy  upon  credit,  the  master  is  not  chargeable.  But  if  the 
servant  usually  buy  for  the  master  upon  tick,  and  the  servant  buy 
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had  quitted  the  service,  the  lender  recovered  agunst  the  master^ 
by  the  direction  of  KeeUngy  C.  J. ;  and  this  direction  was  ap» 
proved  of  by  the  whole  Court,  on  a  motion  for  a  new  trial  {e). 

3.  Extent  of  Authority^  and  Liability  of  Principal. 

The  rules  of  law  by  which  the  extent  of  an  agent^s  authority  to 
bind  liis  principal,  is  regulated,  are,  in  generaly  the  same,  whether 
such  agent  be  appointed  for  commercial  or  domestic  purposed 
Of  course,  however,  the  nature  of  the  employment,  and  the 
difference  of  the  pursuit,  will  occasion  some  distinctions.  The 
leading  principles  are,  however,  the  same  in  both  cases*  Thus  it 
is  always  material  to  ascertain,  when  the  power  of  an  agent  is 
the  point  at  issue,  whether  he  be  a  general  or  a  special  agent  (/)• 

A  master  is  liable,  civiliter,  for  the  acts  {g)  and  contracts  of  his 
servant,  within  the  scope  of  his  employment,  on  the  ground  oC 
an  authority  delegated  by  the  master,  expressly,  or  impliedly,  to 
tlie  servant  (h).  The  responsibility  for  the  act  of  a  domestic 
servant  does  not  rest  on  the  circumstance  of  the  master  being 
paterfamilias.  The  master^s  assent  must,  in  all  cases,  appeari 
either  by  express  evidence  thereof,  or  by  the  proof  of  facts,  from 
which  the  law  raises  an  inference  that  such  assent  was  given. 

We  have  already  remarked,  that  a  husband'^s  liability  on  the 
contracts  of  his  wife,  rests  on  the  ground  of  an  implied  authority 
on  her  part  to  act  as  his  agent,  or  servant  (i). 

It  is  necessary  and  expedient,  tliat  parties  should  be  allowed  to 
communicate  with  each  other,  through  the  medium  of  a  third 
person ;  but  business  would  be  impeded,  if,  on  all  occasions,  it 
were  necessary  that  the  public  should  consult  the  master.  If, 
therefore,  a  servant  be  accredited  and  invested  by  his  master  with 


{e)  Monk  V.  Claytouy  Moll*  282 ; 
cited  also  in  Nickgon  v.  Brohan,  10 
Mod.  1 10. 

(/)  It  is  for  the  Court  to  put  a  con- 
struction on  a  written  authority,  CoUift 
V,  Emmett,  1  H.  Bla.  313;  Howard 
Y.Bailhe,  2  id.,  618.  Authority  to 
receive  rents  is  no  authority  to  dis- 
train, Ward  V.  Shew,  9  Ring.  608. 
When  general  authority  to  indorse  hills 
may  be  presumed,  Prcscott  v.  Flinn, 
2  Moore  &  S.  18;  9  Bing.  IJ),  S.  C. 
ff  two  persons  he  appointed  joinil}', 
one  alone  cannot  act,  even  in  the  case 
of  clerks  to  trustees  of  a  tunipikc  road. 
Beil  V.  Nixon,  2  Moore  &  S.  534  ;  9 


Bing.  393,  S.  C. 

(jji)  Not  liahle  for  the  tvilful  act  of 
his  servant  in  committing  a  tort. 
MWanus  v.  Crickett,  I  East,  106* 
See  Gregory  v.  Piper,  9  B.  &  C.  591. 

(Jh)  Bac.  Ah.,  Master  and  Servant 
(K).  A  master  not  impliedly  liable  for 
medicines,  &c.  supplied  to  hisserrant^ 
who  met  with  an  accident  whilst  in 
the  master^s  employ,  unless  the  mas* 
tcr  send  for  the  doctor,  &c.,  see  New* 
leif  V.  Wiltshire,  4  Dougl.  284  ;  2  Esp. 
R.  739,  S.  C.  See  Wennall  v.  Ahney^ 
3  B.  ^  P.  247. 

(i)  Ante,  131. 
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«  general  discretion  and  authority,  to  act  generally  for  him  in  his 
affairs,  or,  in  other  words,  be  a  general  agent,  so  that  the  public 
cannot  discriminate  what  are,  in  any  particular  case,  within  the 
general  scope  of  the  agent's  powers,  the  wishes  and  directions  of 
the  master,  the  latter  is  liable,  although  his  orders  be  violated* 
Iq  such  case  the  master,  having  for  his  own  convenience  induced 
tbe  public  to  consider  that  his  servant  is  possessed  of  ^m^a/ powers 
to  act  for  him,  is  not  permitted  to  delude,  by  suddenly  with- 
boMiiig  such  general  authority,  and  confining  it  within  prescribed 
imit^  where,  frokn  his  previous  conduct,  a  continuance  of  a  general 
liscrelion  in  the  agent,  might  reasonably  be  presumed.  But 
rhere  the  servant  had  never  before  been  employed,  and  is  retained 
oly  for  a  particular  purpose ;  in  other  words,  is  a  special  agent ; 
le  18  invested  with  a  limited  power; — it  is  the  duty  of  persons 
iealing  with  such  agent,  to  ascertain  the  extent  of  his  authority^ 
Hid  the  principal  or  master  is  not  boimd  by  any  act  of  the  agent 
Kit  warranted  expressly,  or  by  fair  and  necessary  implication  (A:), 
•y  the  terms  of  the  authority  delegated  to  him. 

If  a  person  keeping  a  livery  stable^  and  having  a  horse  to  sell, 
lirect  his  servant  not  to  warrant  him,  still  the  master  would  be 
iable  on  the  warranty,  because  the  servant  was  acting  within  the 
general  scope  of  his  authority;  and  the  public  cannot  be  supposed 
to  be  cognizant  of  any  private  conversation  between  the  master 
■nd  servant.  But  if  the  owner  of  a  horse  were  to  send  a  stranger 
to  a  fair,  with  e.vpress  directions  not  to  warrant  the  borse,  and  the 
latter  acted  contrary  to  the  orders,  the  purchaser  could  only  have 
teoourse  to  the  person  who  actually  sold  the  horse ;  and  the  owner 
mnild  not  be  liable  on  the  warranty,  because  the  servant  was  not 
aedng  within  the  scope  of  his  employment  {/). 

So  if  a  servant  has  been  allowed  by  his  master  to  purchase 
goods  upon  credit^  the  latter  is  answerable  even  for  goods  bought 
by  that  servant,  without  his  matter's  particular  authority.  **  If 
a  man  send  his  servant  with  ready  money  to  buy  goods,  and  the 
servant  buy  upon  credit,  the  master  is  not  chargeable.  But  if  the 
servant  usually  buy  for  the  master  upon  tick,  and  the  servant  buy 


(4)  See  Pickering  v.  Busk,  15  East,  India  Compcmy  v.  Hensleyy   1  Esp.  R. 

43.  Ill ;  Pickering  v.  Busk,  15  East,  45, 

(/)  Per  Ashurst,  J.,  in  Fenn  v.  liar-  407;  Bank  of  Scotland  v.  Watson^  i 

3  T.   R.   700;    and   ^c  East  Do w's  R.  45. 
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some  things  without  the  master^s  order,  yet  if  the  master  were 
trusted  by  the  trader,  he  is  liable  (m)." 

The  defendant,  who  was  a  dealer  in  iron»  and  known  by  the 
plaintiff  to  be  so,  though  they  had  never  before  had  dealings 
together,  sent  a  waterman  to  the  plaintiff  for  iron  on  trust,  and 
paid  for  it  afterwards.  He  sent  the  man  again  with  ready  money, 
who  received  the  goods  but  did  not  pay  for  them;  and  it  was 
ruled  that  the  sending  him  upon  trust  the  first  time,  amaunted 
to  giving  him  credit,  so  as  to  charge  the  defendant  upon  a  seoond 
contract  (»).  And  where  a  tradesman  in  the  country  had  in  several 
instances  employed  J.B.as  his  agent,  to  purchase  goods  on  credit, 
of  the  plaintiff,  a  London  dealer,  it  was  held,  that  A.  B.  was 
thereby  constituted  the  general  agent  of  the  country  tradesman, 
and  that  the  latter  was  liable  for  goods  which  A*  J?.,  without 
orders,  had  subsequently  bought  as  for  the  defendant,  but  had 
appropriated  to  his,  the  agent^s,  own  use  (o). 

But  where  a  servant  is  supplied  beforehand  by  his  master  with 
money  to  pay  over  to  a  tradesman,  with  whom  the  dealings  have 
always  been  on  ready  money  terms,  the  master  is  not  liable  if  the 
servant  do  not  pay  the  tradesman.  So,  where  the  latter  has 
invariably  been  paid  whenever  the  articles  amounted  to  a  certain 
small  sum,  the  master  is  not  liable,  if  the  tradesman  allow  the 
account  to  remain  undischarged  until  it  amount  to  a  considerable 
sum ;  for  by  so  doing  the  latter  is  presumed  to  give  credit  to  the 
servant  (p).  And  where  the  master  is  in  the  habit  of  paying  ready 
money  for  articles  furnished  in  certain  quantities  to  his  family,  if 
the  tradesman  suffer  other  additional  goods  of  the  same  sort  to  be 
delivered,  without  informing  the  master,  or  satisfying  himself  that 
they  were  for  his  use,  when  in  fact  they  were  not;  the  master  shall 
not  be  responsible  {q). 

Where  the  servant  is  once  authorised  to  pledge  his  master's 


(wi)  Per  Holt,  C.  J.,  Anon.,  1 
SYiow.  9A;  Southhy  v,  Wiseman,  3 
Ksb.  (125 ;  Nickson  r.  Brohan^  10  Mad. 
Ill  ;  Peurce  v.  Rogers,  3  Esp.  214; 
Ifiscox  y.  Greenwood,  4  Esp.  174. 

(»)  Hazard  v.  Treudwell,  1  Slra. 
506.  The  principle  of  this  ca9e  is 
correct:  sed  qy,  vinei)\ex  one  solitary 
prior  recognised  dealing  on  credit,  is 
sufficient  to  create  a  general  agency. 
8ee  Gilman  v.  Robinson,   I  R.  &  M. 


227 ;  1  C.  &  P.  042,  S.  C. ;  ante,  173. 
Where  a  general  authority  to  a  cleric 
to  indorse  bills  may  be  iuferred,  Pres- 
cott  V.  Flinn,  2  Moore  &  S.  18  ;  9  Bing. 
19,  S.  C. 

(o)  Todd  V.  Robinson,  1  It  &  M. 
217,  226.  See  Whitehead  v.  DuchtU, 
15  East,  400. 

(p)  Stubbing  Y,  Heintz,  Peake's  R 
47. 

(q)  Pearce  v.  Ropers,  3  Esp.  R.  214. 
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credit,  the  latter  is  liable,  although  he  subsequently  furnish  ihc 
servant  with  money  to  settle  the  demand,  which  he  omits  to  do  (r). 

**  It  is,"  said  Lord  EUenborofigh  (*),  **  material  to  see  when 
the  money  was  given.  If  the  servant  was  always  in  cash  before 
hand  to  pay  for  the  goods,  the  master  is  not  liable,  as  he  never 
authorized  him  to  pledge  his  credit;  but  if  the  servant  was  not  so 
ID  cash,  he  gave  him  a  right  to  take  up  the  goods  on  credit,  and  I 
think  he  would  be  liable,  as  the  servant  has  not  paid  the  plaintiff, 
though  be  might  have  received  the  money  from  the  defendant. 
Us  master.'* 

It  is  clear,  that  the  circumstance  of  the  master  having  received 
the  goods,  or  the  benefit  of  the  servants  contract,  is  prima  facie 
evidence  of  his  responsibility,  and  renders  it  incumbent  on  the 
master  to  discharge  himself,  by  proving  that  the  servant  had  no 
authority  to  pledge  his  credit.  And  although  the  authority  given 
were  exceeded,  yet  the  master  may  become  liable,  by  subsequently, 
for  a  moment,  or  in  part,  recognizing,  or  assenting,  to  his  servant'^s 
contract  or  act  (J),  It  is,  indeed,  a  general  principle  that  the 
subsequent  sanction  or  adoption  of  the  contract  which  another 
party  has  made  without  adequate  authority,  as  the  agent  of  the 
party  who  afterwards  assents  to  it,  is  tantamount  to  a  previous 
authority ;  or  in  other  words,  as  an  authority,  may  be  presumed 
from  previous  employment  in  similar  acts,  so  the  same  presump- 
tion arises  from  subsequent  acts  of  assent  and  acquiescence,  ac- 
cording to  the  maxim  that  omnis  ratihabltio  retrctrahitur  et 
mandalo  priori  aquiparatur  (m).  Where,  therefore,  a  broker 
made  a  contract  in  writing,  for  the  sale  of  goods,  not  being  autho- 
rized by  one  of  his  principals  at  the  time,  which  the  latter  after- 
wards assented  to,  it  was  held,  that  the  broker  was  an  agent  duly 
authorized  to  bind  his  principal,  under  the  Statute  of  Frauds,  at 
the  time  the  contract  was  entered  into  (x).  But  where  the  party 
making  the  contract,  had  not  a  sliadow  of  authority  to  contract 
for  the  third  person,  and  did  not  profess^  at  the  time,  to  act  for 


(r)   Waylantft  Case,  3  Salk.  234  ;  6  Esp.  77 ;  Hovil  v.  Packy  7  East, 

Boiton  y.Hillenden,   1  Lord  Raym.  164,  166;  Paley's  Fr.  &  Agent,  124, 

225;  Comb.  450,  S.  C.     See  Chitly,  ed.  1812  ;  Rimell  v.  Sampuyo,    \  C. 

jnn.  on  Bills,  197, 198.  S.  C.  P.  254  ;  4  id.,  510. 

it)  Rushy  V.  Scarhtty  5  Esp.  76.  (m)  /rf.,  Maclean  v.  Dunn,  4  Bing*,* 

I)  Ward  V.  Evans,  2  Salk.  442;  722;  1  M.  &  P.  761. 

2  Lord  Raym.  928,  S.  C.  ;   Wilson  v.  (x)  Id.,  and  ^nte,  15. 
Pmilier,  Stra.  859  ;  Rusby  v.  Scarlett, 
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him,  it  seems  that  the  subsequent  assent  of  such  third  party  to  be 
bound  as  a  principal,  has  no  operation  (^). 

Whether  the  servant  be  invested  with  a  general  or  special 
authority,  the  master  is  not  bound  if  the  servant''s  act  or  contract 
do  not  fall  within  the  general  purview  or  scope  of  his  powers,  and 
he  wholly  unconnected  with  the  business  intrusted  to  his  directicw. 
For  instance,  a  domestic  servant,  never  employed  in  any  other 
capacity,  could  not  bind  his  master  by  purchasing  goods  unoon*- 
nectcd  with  domestic  use,  or  by  accepting  bills  of  exchange^  id 
his  master'^s  name.  In  such  case  the  master,  never  having  autho^ 
rized  his  servant  to  transact  such  business  for  him,  does  not  enable 
the  servant  to  delude  the  public;  and  therefore,  the  public  are 
bound  to  inquire  into  the  authority  of  the  latter,  if  the  master 
has  done  no  act  accrediting  the  servant  as  his  agent  («)• 

At  the  same  time,  it  is  material  to  remark,  that  a  senrant^ 
though  employed  in  a  particular  business  only,  is  incidentally 
and  tacitly  allowed  to  bind  his  master  by  such  subordinate  acts 
as  arc  necessary,  or  are  usually  done,  to  carry  into  effect  the 
principal  act  to  be  performed  for  the  master;  unless  such  pie-* 
sumptive  power  be  previously  expressly  negatived  by  the  latter  (o). 
Thus  if  a  servant  be  employed  to  sell  a  horse,  his  warranty  thereof 
will  bind  his  master,  unless  the  servant  was  particularly  ordered 
not  to  warrant  (6). 

The  usage  of  the  trade,  or  mode  of  transacting  business  in  that 
department,  in  which  an  agent  is  employed  to  act  for  his  principal, 
will,  in  the  absence  of  express  directions,  frequently  determine  a 
doubt  as  to  the  liability  of  the  latter. 

Thus,  an  agent  may  bind  his  principal  by  selling  goods  in  trade 
upon  a  reasonable  credit,  it  being  customary  to  dispose  of  goods 
on  such  terms.  Consequently,  the  principal  would  be  bound  by 
such  sale  (c). 


(y)  See  Fenn  v.  Harrison^  3  T.  R. 
757;  4  w/.  177,  S.  C. ;  Saunderson  v. 
Griffiths,  6  B.  Ik  C.  909  ;  8  D.  Sc  R. 
643,  S.  C. ;  Vere  v.  A$hhy,  lOB.  &  C. 
298,  per  Parke,  J. ;  anUy  15. 

(z)  Paley,  139  ;  Fenn  v.  Harrium^ 
3T.  R.  757;  4  T.  R.  177,  S.  C; 
Nickson  V.  Brohauy  10  Mod.  109. 
Liability  of  shipowner  for  money  hor- 
roi/W  by  the  master,  Thacker  v.  Moates, 


1  M.  &  Rob.  79. 

(a^  Paley's  Pr.  &  Agent,  137, 14a 

(b)  Ante,  175 :  Helyear  t.  Hawkty 
5,  Esp.  R.  72, 75 ;  Alexander  v.  Gihmm^ 

2  Camp.  555.  When  the  afi^nt's  ad- 
mission binds  tlic  principal,  uf .,  Coateg 
Y.  Bainhridge,  5  Bing.  58 ;  2  M.  &  P. 
142,  S.  C. 

(c)  Scott  V.  Surman,  Willes,  406  ; 
Houghton  ▼.  Mathewi,  3  B.  &  P.  489. 
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But  it  is  unusual  to  sell  stock  on  credit  (d) ;  or  to  give  credit 
for  goods  sold  at  an  auction  (e) :  and  therefore,  if  a  stock*broker, 
or  an  auctioneer,  act  in  opposition  to  the  custom  in  this  respect, 
without  the  express  order  of  his  principal,  he  exceeds  his 
authority. 

Agency  foe  the  sale  of  goods  (/*). — By  a  recent  statute, 
the  law  relative  to  an  agency  for  the  sale  qfgoods^  is  placed  upon 
dear  and  equitable  grounds.  At  common  law  it  was  held,  that 
an  agent  authorised  to  sell  goods,  could  not,  although  the  apparent 
owner  by  the  permission  of  his  principal,  pledge  the  same  {g). 
And  many  nice  and  difRcult  questions  frequently  occurred,  as  to 
tbe  relative  rights  and  liabilities  of  the  principal  and  vendee,  in  the 
case  of  a  sale  by  an  agent  intrusted  with  the  possession  of  goods, 
or  with  the  external  indicia  of  a  property  therein.  It  was  to 
remedy  these  mischiefs,  that  the  statute  6  Geo.  4,  c.  94,  (by  which 
the  4  Geo.  4,  c.  83,  is  amended,)  was  passed. 

By  the  second  section  it  is  enacted,  that  any  person  intrusted 
with,  and  in  possession  of,  any  bill  of  lading,  India  warrant,  dock 
warrant,  warehouse-keeper'^s  certificate,  wharfinger's  certificate, 
warrant  or  order  for  the  delivery  of  goods,  shall  be  deemed  and 
taken  to  be  the  trtie  owner  of  the  goods  mentioned  in  the  docu- 
ment, so  as  to  give  validity  to  any  contract  (/i),  to  be  made  by 
sucfa  person  for  the  sale  of  such  goods,  or  the  deposit  or  pledge 
thereof,  as  a  security  for  any  money,  or  negotiable  security, 
advanced  or  given  upon  the  faith  of  the  document ;  provided  the 
party  buying,  or  taking  a  deposit  of  the  goods,  had  no  notice  {i) 
that  the  person  intrusted,  was  not  the  real  owner  thereof. 

The  third  section  provides,  that  if  the  pledge  be  taken  for  an 
antecedent  debt,  though  without  notice  that  the  person  intrusted 
as  aforesaid,  was  not  the  real  owner  of  the  goods,  the  pledgee  shall 
acquire  the  right  or  interest  which  the  person  so  intrusted  possessed 


(rf)  Wiluhire  V.  Siins,  I  Ciiinp.  258. 

ie)  Brown  v.  SuUoriy  2  Cbit.  H.  353. 

(/)  As  to  the  signature,  &c.  of  a 
ooDtract  for  the  sale  of  goods  by  an 
agent  under  the  Statute  of  Frauds,  see 
tfn/e,  50. 

(g)Maftinis.Coles,\  M.&  Selw.HO, 
493  ;  Graham  v,  DysteVy  0  ui.  1,  aud 
14 ;  Q^e^roz  v.  Truevtan^  3  B.  &c  C. 
342 ;  5  Dow.  &  IL  192,  S.  C. 

(A)  The  first  section  gives  a  lien. 
It  is  incumbent  on  a  defendant  seek- 


ing to  avail  himself  of  the  benefit  of 
tlie  second  section  to  prove  tbe  con- 
tract with  tlie  broker,  Evans  v.  True' 
man,  2  B.  &  Ad.  886. 

(t)  That  is,  either  from  a  direct 
communication  to  him  of  the  fact,  or 
from  a  knowledge  of  circumstances 
which  must  have  induced  him,  as  a 
reasonable  man,  to  arrive  at  that  con- 
clusion. Evans  v.  Trueman^  I  M.  5( 
U.  10.    2  B.  &  Ad.  886,  S.  C. 
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vgainst  his  principal,  at  the  time  of  the  deposit;    but  not  any 
better  right  or  title. 

By  the  ^/burtli  section  it  is  provided,  that  any  person  may 
contract  with  an  a^ent  hitttisted  (k)  with  any  goods,  or  who  is  the 
consignee  thereof,  for  the  purchase  of  such  goodsj  and  may  receive 
the  same,  and  pa?/  the  same  to  such  agent ;  and  such  contract  and 
payment  shall  bind  the  owner,  although  the  purchaser  was  aware 
of  the  agency ;  provided  the  contract  and  payment  be  made  in 
the  usual  and  ordinary  course  of  business,  and  the  purchaser,  at 
the  time  of  the  sale  or  payment,  had  no  notice  that  the  agent  was 
not  authorized  to  sell  the  goods,  or  receive  the  purchase  money. 

The^fth  section  provides,  that  a  party  who  takes  a  deposit,  or 
pledge  of  the  goods,  or  such  document  as  aforesaid,  from  the  factor 
or  agent,  with  knowledge  of  the  agenn/^  shall  acquire  the  rights 
which  the  agent  then  had  with  regard  to  the  goods,  but  not  any 
better  interest  or  power  {I), 

By  the  surth  section  it  is  enacted,  that  nothing  contained  in  the 
act  shall  prevent  the  true  owner  from  demanding  and  reooTeriii^ 
the  goods  from  his  factor  or  agent,  before  such  sale  or  deposit  hy 
him  ;  or  from  recovering  the  price  from  the  vendee,  subject  to  any 
right  of  set  off,  on  the  part  of  the  latter,  against  the  factor  or 
agent (m) ;  or  from  recovering  the  goods,  if  pledged,  upon  repays 
ment  of  the  money,  or  restoration  of  the  negociable  security 
advanced,  and  upon  payment  of  such  further  sum  of  money,  or 
on  restoration  of  such  other  negociable  security,  if  any,  as  may 
have  been  advanced  or  given  by  the  factor  or  agent  to  the  owner; 
or  on  payment  of  a  sum  of  money  equal  to  the  amount ;  nor  ia 
prevent  the  owner  from  recovering  from  the  party  the  balance  of 
produce  of  the  sale,  deducting  the  amount  of  the  money  or 
negociable  security  advanced :  provided  that  in  case  of  the  banlt- 
niptcy  of  the  factor  or  agent,  the  owner  of  the  goods  so  pledged 
and  redeemed,  shall  be  held  to  have  discharged  pro  tanto  the  debt 
due  by  him  to  the  bankrupt's  estate. 

In  the  late  case  of  T/iomson  v.  Davenport  (n),  the  general  rules 

(k)  A  wharfinger,  who  received  flour  (/)  See  Fietcher  v.  Heathy  7  B.  &  Cj 

in  that  capacity,  and  without  any  au-  617 ;  Blatidy  ?.  Allan,  3  C^&  P.  447 

thority  to  fscll,  is  not  within  tliis  pro-  Taylor  v.  Trueman,  M.  be  M.  463. 

vision,  sdthough  he  was  in  the  hahit  (m)  See  Baring  v.  Corrie^  2  B.  &. 

d"  doing  business  as  a  flour  factor.  Aid.  137. 

Monk  V.  WhiUenburify   2  B.  ^    Ad,  (n)  9  B.  &  C.  78. 
484  ;  1  M,  ^  R  .  81,  S.  C. 
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in   regard  to  the  liability  of  the  principal   in   the  case  of  the 
sale  of  goods  by  his  agent,  were  fully  explained  by  the  Court.     It 
there  appeared  that  at  the  time  of  making  a  contract  of  sale,  the 
pirtj  buying  the  goods  represented  that  he  was  buying  them  on 
account  cf(  persons  resident  in  Scotland,  but  did  not  mention  their 
names ;  and  the  seller  did  not  inquire  who  they  were,  but  after« 
wards  debited  the  party  who  purchased  the  goods.     And  it  was 
held,  that  the  seller  might  afterwards  sue  the  principals  for  the 
principals.    And  Lord  Tenterden^  C.  J.,  observed,  ^^  I  take  it  to 
be  a  general  rule,  that  if  a  person  sells  goods,  (supposing  at  the  time 
of  the  contract  he  is  dealing  with  a  principal,)  but  afterwards  dis- 
covers  that  the  person  with  whom  he  was  dealing  is  not  the  prin- 
cipal in  the  transaction,  but  agent  for  a  third  person,  though  he 
may  in  the  mean  time  have  debited  the  agent  with  it,  he  may 
afterwards  recover  the  amount  from  the  real  principal  (o) ;  sub- 
ject, however,  to  this  qualification,  that  the  state  of  the  account 
between  the  principal  and  the  agent  is  not  altered  to  the  prejudice 
of  the  principal.     On  the  other  hand,  if  at  the  time  of  the  sale 
the  seller  knows,  not  only  that  the  person  who  is  nominaUy  dealing 
with  him  is  not  principal,  but  agent,  and  also  knows  who  the 
principal  really  is,  and  notwithstanding  all  that  knowledge,  chooses 
to  make  the  agent  his  debtor,  dealing  with  him,  and  him  alone ; 
then,  according  to  the  case  of  Addison  v.  Gandassequi^  4  Taunt. 
574,  and  Patersori  v.  Gandassequij  15  East,  6^,  the  seller  cannot 
afterwards,  on  the  failure  of  the  agent,  turn  round  and  charge  the 
principal,  having  once  made  his  election,  at  the  time  when  he  had 
the  power  of  choosing  between    the  one  and  the  other.     The 
present  is  a  middle  case.     At  the  time  of  the  dealing  for   the 
goods,  the  plaintiffs  were  informed  that  AI^Kune,  who  came  to 
them  to  buy  the  goods,  was  dealing  for  another ;  that  is,  that 
he  was  an  agent,  but  they  were  not  informed  who  the  principal 
was.    They  had  not,  therefore,  at  that  time,  the  means  of  making 
their  election.     It  is  true  that  they  might,  perhaps,  have  obtained 


(o)  There  can  be  no  doubt  that  the 
principal  is  personally  liable  upon  any 
eontract  of  his  agent,  if  made  witliin 
the  scope  of  the  authority  given,  al- 
though the  agent  made  the  bargain  in 
his  own  name,  and  appeared  at  the 
time  to  act  for  himself,  so  that  in  fact 
the  principal  could  not  have  been 
trusted,  or  his  credit  or  responsibility 
regarded  or  required  at  the  time  of 


tlie  bargain.  See  15  East,  67;  4 
Taunt.  676,  note ;  and  Colhay  v.  Fen- 
mil,  lOB.  &C.  671,  per  Cur.  And 
in  Nelson  ▼.  Poirell,  3  Dougl.  410,  the 
principal  was  held  to  be  liable,  al- 
though the  vendor  had  debited,  and 
received  monies  on  account  from,  the 
agent,  and  the  principal  had  remitted 
money  to  the  agent  to  discharge  the 
balance. 
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these  means  if  they  had  made  further  inquiry ;  but  they  made  no 
further  inquiry.  Not  knowing  who  the  principal  really  was,  they 
had  not  the  power  at  that  instant  of  making  their  election.  That 
being  so,  it  seems  to  me  that  this  middle  case  falls  in  substanct 
and  effect  within  the  first  proposition  which  I  have  mentioned,  the 
case  of  a  person  not  known  to  be  an  agent ;  and  not  within  the 
second,  where  the  buyer  is  not  merely  known  to  be  agent,  but  the 
name  of  his  principal  is  also  known.  There  may  be  another  case, 
and  that  is  where  a  Britufh  merchant  is  buying  for  a  for^gner. 
According  to  the  universal  understanding  of  merchants,  and  of 
all  persons  in  trade,  the  credit  is  then  considered  to  be  given  to 
the  British  buyer,  and  not  to  the  foreigner.*' 

A  broker  or  agent  cannot,  without  the  assent  of  his  principal, 
delegate  his  authority  to  another  (p). 

4.  Of  the  Right  of  Actum  of  die  PrlncipdL 

As  the  contract  of  the  agent  is  in  law  the  contract  of  the  prin> 
cipal,  the  latter  may  come  forward  and  sue  thereon,  although  the 
agent  acted  under  a  del  credere  commission,  and  the  principal  were 
not  known  to  the  other  contracting  party  at  the  time  the  agree- 
ment was  made,  and  the  agent  acted  as,  and  appeared  to  be  the 
principal  {q).  And  the  power  of  the  agent  to  claim  and  enfiiroe 
payment,  &c.,  is  subservient  to  the  rights  of  the  principal ;  and 
therefore  if  the  principal  has  interfered,  and  has  required,  or 
obtained,  a  completion  of  the  contract  with  himself  personally^ 
the  agent's  right  of  action  ceases,  although  he  has  not  expressly 
disclaimed  it  (r).  But  the  implied  superior  right  of  action  of  the 
principal  in  his  own  name,  is  merged,  if  he  permit  his  agent  tp 
contract  personally,  or  for  him,  under  seal^  in  a  matter  within 
the  scope  of  the  agent's  authority.  In  this  instance  the  remedy 
is  only  upon  the  higher  security,  and  in  the  name  of  the  agent 
with  whom  the  covenant  was  entered  into  («)• 


(p)  Paley,  128;  Henderson  y.  Bar- 
newall,  1  Y.  &  J.  387. 

(9)  Scrimshire  v.  Alderton,  Stra. 
US2;The  Duke  of  Norfolk  v.  Worth/, 
1  Camp.  337  ;  Alorris  v.  Cleasby^l  M. 
&  Selw.  579,  &€.,/)«•  C'wr.;  Bickerton 
Y.lSurrei(,  5  M.  &  Selw.  390,  1,  per 
Abbott  J.;  Cothay  v.  Fenneily  10  B.  & 
C.  671  ;  llombij  w.Lacy,  6  M.  &  Selw. 
\m  ;  StePalcy,  225 ;  Sialulc  6  G.  4, 
us  to  agency  on  bale  of  goods,  ante,  179. 


(r)  Id. ;  Coppin  v.  Walker,  7  Taunt. 
237.  The  rule  may  be  otherwise 
where  the  balance  of  acicounts  between 
the  principal  and  agent  is  in  faTOur 
of  tJie  latter,  and  he  claims  the 
money,  see  lionihy  v.  Laty,  6  M»  & 
Selw.  ItiO;  Paley,  243. 

(s)  Schackw  Anthony ,  1  M.  &Selw. 
575 ;  Berkeley  v.  Hardy,  6  B.  dc  C 
355  ;  8  D.  S:  It.  102,  S.  C;  CoicrlriM^ 
•V.  FUher,  4  Biug.  4. 
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•  But  it  would  be  unjust  to  permit  the  priocipal  to  interfere 

and  sue  the  debtor,  to  his  prejudice,  in  those  instances  in  which 

the  debtor  had  innocently,  and  in  ignorance  of  the  claim  of  the 

prinripal,  dealt  with  the  agent,  he  being  ajuctor^  upon  the  suppo- 

atioD  that  he  was  the  principal ;  a  character  which  he  was  allowed 

hf  his  Employer  to  assume,  by  having  the  possession  of  the  goods, 

or  being  intrusted  with   the    indicia  of  property   therein.     If 

therefore,  the  defendant  has  credited,  and  acquired  a  set-off  (t) 

aigainat  the  agent  under  such  circumstances,  before  the  principal 

ioterpofiedj  the  latter  will  be  affected  and  bound  by  the  set-off, 

in  the  same  manner  as  the  agent  would  be,  were  he  the  plaintiff 

OD  the  record.     But  this  doctrine  seems  not  to  apply  where  the 

agent    is  a  mere  broker,  not  having  the  possession  of,  or  being 

iotrusted  with  the  goods  (ti).     A  payment  to  the  agent  allowed 

to  act  in  his  own  name,  where  it  was  not  known  that  another 

person  was  the  principal,  is  valid ;  and  where  the  payment  is  made 

to  the  agent,  as  such,  according  to  the  terms  of  the  contract,  and 

in   the  usual   course  of  business,  the  principal,  if  he  has   not 

previously  required   payment  to  himself  only,   shall   be  bound 

thereby  (x). 

If  an  agent  employed  to  sell  coals,  make  a  bargain  in  his  own 
name  with  a  tradesman  to  iiirnish  him  with  coals  on  credit,  for 
which  in  return  he  is  to  receive  goods  on  credit,  and  the  coals  and 
the  goods  be  both  delivered,  the  real  owner  and  seller  of  the 
ooaLs  may  recover  the  price  of  the  tradesman,  if  his,  the  real 
owner's,  name  be  iti  tiie  tickets  sent  with  the  coals ;  because  the 
tradesman,  having  such  tickets,  is  bound  to  inquire  into  the  nature 
of  the  agenfs  situation,  and  should  not  continue  to  treat  him 
as  principal  {y). 

5.  When  the  Agent  is  Peisoncdly  liable. 

Upon  the  principle  that  the  contract  of  an  agent  is  the  contract 
of  the  principal,  an  agent  is  not  liable  upon  an  agreement  he  makes 
in  his  representative  capacity :  provided  he  do  not  personally  con- 


(/)  George  t.  Claggett,  7  T.  K.  369 ; 
Waritiff  T.  Favenck,  1  Camp.  86  ; 
Parehrotker  v.  Simmons,  5  B.  &  Aid. 
335  ;  Westwood  v.  Bell,  Holt's  N.  P. 
R.  124  ;  Carr  v.  Hinchcliff,  4  B.  & 
C.  647;  7  D.  &  R.  42,  S.  C.  See  the 
statute,  6  G.  4,  ante,  180  \po*t^  tit. 
Set-Off, 

(u)  Baring  v.  Corric,  2  B.  &  Aid. 


137  ;  statute  (>  G.  4,  ante,  180. 

(x)  Post,  Index,  Payment ;  6  G.  4, 
cited,  ante,  180.  A  payment  of  cash 
to  a  traveller  who  collects  orders  in  the 
country  hinds  the  principal,  hut  not  a 
payment  in  other  goods.  Howard  v. 
Chapman,  4  C.  &  P.  508. 

(y)  Pratt  v.  WiUey,  2  C.  &  P.  350. 
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tract,  or  expressly  pledge  bis  own  credit,  by  concealing  his  prin- 
cipal, or  otherwise ;  and  provided  be  do  not  so  far  exceed  bia 
powers,  as  to  render  bis  principal  irresponsible  (z). 

If  an  agent,  by  deed  under  his  own  hand  and  seal,  covenant  '^for 
himself,  his  heirs,  &c.,*^  for  the  act  of  another,  he  is  peraonaDy 
liable  upon  his  covenant,  although  he  describe  himself  in  the  deed 
as  covenanting  *^  for  and  on  the  behalf  ^  of  another  person  (a).  So^ 
where  the  defendant,  by  a  written  agreement,  expressed  to  be 
made  by  himself,  *'on  behalf  of  A.  B.j  of  the  one  part,**  and  the 
plaintiff  of  the  other  part,  stipulated,  that  ^*  he,  (the  defendant,) 
would  execute  to  £.,  (the  plaintiff,)  a  lease  of  certain  premises,^ 
which,  as  it  was  proved,  belonged  to  A.  B.;  Best,  C.  J.,  held 
that  the  defendant  was  personally  liable ;  observing,  that  there 
was  no  distinction  between  deeds  and  parol  agreements,  in  this 
respect  (6).  And  where  the  solicitors  of  the  assignees  of  a  bank- 
rupt tenant,  upon  whose  lands  a  distress  had  been  put  by  the 
landlord,  gave  the  following  written  undertaking; — **  We,  as 
solicitors  to  the  assignees,  undertake  to  pay  to  the  landlord  his 
rent,  &c.,'"  it  was  decided  that  they  were  personally  liable  (c). 
Hclroyd^  J.,  observed,  that  if  the  defendants  were  not  liable, 
nobody  was  found  by  the  undertaking ;  it  being  clear  that  the 
assignees  were  not  bound.  And  if  the  attorneys  on  both  sides,  on 
an  indictment  against  a  parish  for  not  repairing  a  road,  enter  into 
an  agreement,  in  which  one  attorney,  ^^  on  the  part  of  the  parish 
agrees  to  pay  the  costs,^'  this  is  considered  a  personal  engagement 
on  the  part  of  such  attorney  (d).  And  an  attorney,  who,  in  writing, 
*^  personally**  undertakes  that  a  record  shall  be  withdrawn,  and 


(z)  See  Paley,251,  &c.;  1  CliiUy 
PI.  5th  ed.  40;  3  ChiUy  Com.  L. 
211,  &c. ;  PaUr*on\.  GanJasequi^  15 
Kast,  62;  Spitilev. Lavender,  5  Moore, 
276,  post,  185;  M'Bruin  v.  Fortune, 
3  Camp.  317.  Mere  bearer  of  money 
not  liable  ;  Colet  v.  Wright,  4  Taunt. 
198.  And  as  to  the  persons  who  may 
in  general  be  sued  for  money  received 
by  them  as  agents,  &c.,  see  post,  Index, 
money  had  and  received;  1  Chitty 
PI.  5thed  40,41. 

(a)  Appleton  v.  Binkt,  5  East,  148. 
In  Hancock  V.  Hodytott,  12  Moore, 
504  ;  4  Bing.  269,  S.  C. ;  it  was  held, 
upon  the  construction  of  a  deed  for 
the  purchase  of  mines  for  a  company, 


tiiat  the  directors  (the  defendants)  were 
personally  liable  for  the  purchase  mo- 
ney, after  a  civen  period,  though  they 
described  themselves  **  as  directors  on 
behalf  of  the  company,'*  and  the  money 
was  to  be  paid  out  oi  the  monies  to  be 
raised  within  a  certain  period,  &c. 

(b)  Norton  v.  Herron,  1  R.  &  M. 
229 ;  1  C.  &  P.  648,  S.  C.  See  Sgrit- 
tie  V.  Lairender,  5  Moore,  278. 

(c)  Burrel  v.  Jones,  3  B.  &  Aid.  47. 
See  Spittle  v.  Lavender,  5  Moore,  278» 
•Solicitor  not  in  general  liable,  HaHop 
V.  Juckes,  2  M.  ^  Selw.  439. 

(d)  WuUon  V.  Mttrrell,  1  C.  &  P. 
307. 
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cuBts  paid,  in  a  cause  in  which  he  is  concerned  for  another,  is 
liable  to  be  sued  upon  such  engagement  (^).  In  such  case,  the 
attorney  could  not  be  considered  a  surety,  for  his  client  was  not 
bound  by  tlie  arrangement.  If,  however,  the  instrument  evinces 
an  intention  that  the  agent  should  not  be  liable,  he  is  not  respon- 
flUe,  though  words  are  used  which,  per  se,  might  render  him  so. 
Tberefore,  where  ^.,  an  auctioneer,  being  employed  by  B.  to 
adl  an  estate  belonging  to  him,  entered  into  and  signed  an 
apeement  with  C,  for  the  purchase,  in  his  own  name,  as  agent  of 
B» ;  and  B.  shortly  afterwards  signed  it,  and  added,  ^*  I  hereby 
flUK^tion  this  agreement,  and  approve  of  A.'*s  having  signed  the 
Mme  on  my  behalf;^  it  was  held,  that  J.  was  not  personally 
lesponsible  (/).  The  Court  considered  that  the  agreement  of  A.^ 
and  the  ratification  thereof  by  £.,  formed  but  one  transaction, 
and  manifested  an  understanding  by  all  parties  that  A.  was  not 
personally  liable;  independently  of  the  instrument  signed  by  A. 
being,  of  itself,  open  to  such  construction. 

6.  Wkefi  an  Agent  may  me. 

A  servant,  or  agent,  cannot  nu  upon  a  contract  entered  into  by 
him  as  such  (g),  unless  he  has  some  beneficial  interest  in  its  com- 
pletion, in  respect  of  commission,  or  otherwise,  or  a  special  pro^ 
perty  or  interest  in  the  subject  matter  of  the  agreement ;  as  in  the 
cases  of  a  factor,  or  broker  (h) ;  or  a  carrier,  or  a  warehouseman  (i); 
or  an  auctioneer  (k) ;  or  other  similar  agent,  acting  for  reward, 
or  having  a  special  property  or  interest,  and  not  being  a  mere 
servant  (/).   These  may  sue,  unless  the  principal  elect  to  bring  the 


-  (e)  Ivewn  r.  Ccnington^  1  B.  &  C. 
160;  2  D.  &  R.  307,  S.  C.  ;  Pnmer 
T  AUen^  Gow  R.  117;  Redhead  v. 
Ouor,  1  Stark.  R.  14. 

{/}  Spittle  T.  Lavender,  5  Moore, 
'270. 

O)  1  Chitty  PI.  5th  ed.  7.  Thus 
tlie  mere  treasurer  of  commiHsioners 
ooDtractiDg  for  them,  Pigott  t.  Thomp- 
im,  3  B.  &  P.  147 ;  or  the  mayor  of  a 
eorporation  contracting  for  the  corpo- 
ate  body,  Bnncn  t.  Morris,  2  Taunt. 
374 ;  cannot  sue  in  his  own  name.  Nor 
can  the  captain  of  a  ship  sue  on  an  tm- 
pUed  contract  for  demurrage,  Brownker 
r»  Scott,  A  Taunt.  I  ;  Evans  v.  Forster^ 
1  B.  &  Ad.  118.  Policy  Broker,  1 
ChiUy  PL  5th  ed.  8^  and  note  (h). 
(A)  Sadier  v.  Lctfjh,  4  Camp.  195 ; 


Morris  v.  Cleashj,  1  M.  &  Selw.  581 ; 
Atkinson  v.  Hamber,  2  Esp.  R.  493. 
When  a  broker  signing  the  sale  note 
for  Uie  vendee  cannot  sue  him  for  not 
iicoepting  tlie  goods,  see  Rayner  t. 
Linthorne,  R.  Ac  M.  325,  2  C.  &  P. 
124,  S.  C. 

(i)  See  per  Lonl  Ellenborongh, 
Martini  v.  Coies,  1  M.  &  Selw.  147. 

(k)  Williams  v.  MiUington,  1  Hen. 
B^a.  81 ;  see  7  Taunt.  237 ;  2  Marsh. 
497,  501,  S.  C. ;  5  B.  &  Aid.  333. 

(/)  Gardiner  v.  Dames,  2  C.  &  P. 
49 ;  Joseph  V.  Knox,  3  Camp.  320 ; 
Langstroth  v.  Toulmin,  3  Stark.  R. 
147;  Garrett  t.  Handley,  4  B.  &  C. 
666,  7  D.  5c  R.  144,  S.  C. ;  Dancer  v. 
Hastings,  4  Bing.  2. 
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action  in  his  own  name.  And  if  an  agent  or  servant  appear  to  be 
the  principal,  and  act  as  such,  and  become  perscHially  responsible 
on  the  contract,  he  may  sue  in  his  own  name  thereon ;  for  his 
responsibility  gives  him  an  interest  in  the  contract  or  transaction  (m). 

It  has  also  been  decided,  that  if  an  agent  purchase  goods  for  a 
principal,  and  by  his  authority,  but  in  his  (the  agent^s)  own  name, 
and  state  to  the  vendor  (C  D.)  that  there  is  an  unnamed  prin- 
cipal ;  and  the  agent  under  the  same  authority  agree  to  resell  the 
goods ;  the  agent  may,  in  his  own  name,  sue  the  vendor,  (C.  D.,) 
for  the  nou-delivery  of  the  goods;  although  the  principal  re^ 
nounced  the  contract,  and  by  a  subsequent  arrangement  between 
the  agent  and  principal,  the  latter  was  to  have  no  interest 
therein  (w). 

A  plaintiff  who  has  professedly  made  a  contract  cuf  agent  for  a 
third  person,  cannot  sue  thereon  as  a  principal,  without  giving 
notice  to  the  defendant,  before  the  action  be  brought,  that  he  (the 
plaintiff)  is  the  party  really  interested  (o). 

2ndly. — Of  Contracts  as  they  relate  to  Partners  (p). 

1.  0/  the  Formation  of  a  Partnership. 

1 .  As  between  the  parties  themselves. 

2.  As  regards  the  public. 

2.  What  Contracts  6y  one  Partner  during  the  Partner'- 

ship  bind  the  Firm. 

3.  Of  the  Dissolution  of  a  Partnership:  and  of  Con* 

tracts  subsequently  made, 

1.  Of  the  Formation  of  a  Partnership. 

1.  Of  a  partnership  as  between  the  parties  themselves. — 
It  is  proposed  to  consider,  under  this  division,  those  cases  in 
which  an  actual  partnership  may  arise  between  parties  in  refer- 
ence to  each  other,  without  regard  to  the  instances  in  which  indi- 
viduals may  be  liable,  in  consequence  of  their  acts,  to  the  public, 
as  partners,  although  no  partnership  has  in  reality  been  formed 
between  them. 

A  partnership  may  be  created  by  deed,  or  by  writing  not 
under  seal,  or  it  may  exist  by  parol  contract.     A  parol  agreement 

(m)i4»ite,  185,  note  (/)  (p)  See  Vin.  Ab.  Partnen;  Gow't, 

(n)  Short  V.  Spackman,  2  B.  &  Ad.  Wabioii's,    Montagu's,  and  CoUfer^ 

692.  Treatises  on  PartneiBhip;  3  Chfu/s 

(o)  Dickcrton  vMunill^  5  M.&  Selw.  Com.  L.  226 ;  Selw.  N.  P.,  PmHnsn. 

383. 
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for  the  continuance  of  a  partnership  beyond  the  term  of  one  year, 

would  be  inoperative  under  the  statute  of  frauds,  29  Car.  2,  c.  3, 

s.4(p).     An  action  cannot  be  maintained  for  the  breach  of  an 

agreement  to  become  a  partner,  without  proof  of  the  specific  terms 

of  the  intended  partnership  (y).     And  it  seems  that  equity  will 

not  decree  the  specific  performance  of  a  contract  for  a  partner* 

ifaip,  however  perfect  such  contract  may  be;  but  will  leave  the 

party  to  his  remedy  at  law  ;  at  least  in  those  cases  in  which  the 

other    party    might    immediately    dissolve    the    partnership    if 

formed  (r).     But  where  a  person  who  was  a  partner  in  a  firm 

already  created,  upon  specific  terms,  agreed  that  the  plaintiff 

should  be  received  as  a  partner  in  the  concern,  as  to  a  certain 

share  thereof,  the  court  held,  that  an  action  for  not  causing  the 

plaintiff  to  be  received  as  such  partner,  was  maintainable ;  and 

attached  no  weight  to  the  objection  made  by  the  defendant,  that 

there  was  not  a  sufficient  degree  of  certainty  in  the  terms  of  the 

agreement  {s). 

A  partnership  in  general,  constituted  between  individuals,  by  an 

agreement  between  them  to  share  the  profits  and  losses  of  their 

joint  undertaking,  either  in  a  general  or  particular  concern.    And 

it  seems  that  the  right  to  participate  in  profits,  and  the  liability 

to  contribute  to  losses,  create  a  partnership,  however  unequal  the 

shares  may  be,  and  although  one  party  has  no  direct  interest  in 

the  capital  of  the  firm  (i) ;  or  may  have  no  right  to  any  definite 

aliquot   proportion   of  the  profits  (u).     But   a   participation   in 

profits  and  losses,  whatever  may  be  its  efiect  with  regard  to  the 

rights  of  strangers,  does  not  create  a  partnership  between   the 

parties,  if  the  facts  negative  any  intention  or  agreement  on  their 


(p)  See  poit,  Index,  tit.  Frauds, 
Statute  of^  ante,  57,  8. 

(q)  ¥%g€$  T.  CuUer,  3  Stark.  R.  139, 
wr.  Abbott,  C.  J.;  Gale  v.  Leckie, 
2  Stark.  107.  See  anU,  61.  A  parol 
executory  agreement  to  sell  a  share  in 
a  partnership,  would  seem  to  be  void 
under  the  Statute  of  Frauds,  at  least 
where  part  of  the  share  or  interest 
has  reference  to  goods  which  consti- 
tute the  partnership  stock,  or  the  as- 
iignment  of  realty.  A  share  in  a  firm 
is  a  chattel  interest,  per  Lord  Hard- 
wicke,  3  Atk.  385. 

(r)  Herei/  v.  Birch,  9  Ves.  357.  See 
Burton  V.  Lister,  3  Atk.  385,  per  Lord 


Hardwicke;  Anon.  2  Yes.  629;  I 
Montag.  on  Partn.  48.  A  partnership 
presumptively  commences  from  the 
date  of  the  agreement  to  become  part- 
nei-s.  Williams  v.  Jones,  5  B.  &  C. 
108. 

(*)  M'NeiU  V.  Reid,  9  Bing.  68 ; 
3  Moor  &  S.  89,  S.  C. 

(/)  See  JSx  parte  Hodgkinson,  19 
Ves.  291 ;  Ex  parte,  Langdale,  IS  id., 
300.  Morissel  v.  King,  2  Bur.  891. 
The  presumption  is,  that  each  partner 
is  to  share  equally  in  profits ;  Peacock 
V.  Peacock,  16  Ves.  49. 

(u)  Ex  parte  Church  in  re  Starkie,  8 
Bing.  469. 


188  1*AUTN£KS. 

part,  that  it  should  have  such  operation  (x) ;  although  where  the 
existence  of  a  partnership  between  individuals,  quoad  strangersy 
is  established,  the  law  will  presume  that  the  parties  have  agreed 
to  be  partners  in^r  se;  yet  this  presumption  may  be  repelled  (y). 
Thus  the  loan  of  money  by  A.  to  B.,  on  a  bond  securing  the 
repayment  with  5L  per  cent,  interest,  and  a  covenant  that  the 
lender  should  also  have  a  share  in  the  profits  of  a  trade,  which 
the  borrower  conducted  with  a  third  party^  but  should  not  be 
liable  to  losses,  does  not  create  a  partnership,  but  amounts  to  a 
mere  usurious  contract ;  there  being  no  bond  fide  intention  to 
become  partners  (z). 

An  agreement  between  ^.,  a  merchant,  and  £.,  a  broker,  the 
latter  having  neither  money  nor  credit,  that  they  should  order 
certain  goods,  to  be  shipped  upon  an  adventure,  and  paid  for  by 
A, ;  and  that,  if  any  profit  should  arise  from  them,  B.  should 
have  half  ^r  his  trouble:  or  an  agreement  that  B,  should 
purchase  goods  for  A.,  and  should  receive,  Jhr  his  trouble^  a 
certain  proportion  of  the  profits,  in  lieu  of  brokei'Oge^  and  should 
bear  a  proportion  of  the  losses ;  does  not  necessarily  constitute  a 
partnership  as  between  themselves,  but  only  an  agreement  for  a 
compensation  of  trouble,  &c,  the  parties  not  appearing  to  have 
a  partnership  in  contemplation;  although  B.  might  be  rendered 
liable,  by  such  arrangement,  to  third  persons,  as  a  partner  (a). 

In  Reid  v.  Hollinshead  (b)  it  appeared,  that  A,y  a  merchant  in 
Lofulon^  by  letter,  directed  B,y  a  broker  in  Liverpool^  to  purchase 
goods,  and  stated  that  B,  was  to  be  allowed  to  be  one-third 
interested  tlierein ;  he  acting  in  the  business  free  of  commissioo. 
B.  agreed  to  purchase  the  goods  on  these  terms.  Having  so  done, 
there  was  much  correspondence  between  the  parties,  in  which  the 
transaction  was  mentioned  as  a  joint  purchase  and  concemy  ^c. — 
and  B.  sent  a  policy  against  fire  to  A.,  and  stated  that  the  goods 
were  warehoused  "  for  their  joint  security.**  It  was  held  that  they 
were  partners  in  the  goods,  even  as  between  themselves. 


i^x)  Smith  V.  Watson,  2  B.  &  C.  in  error  in  K.  B  ;  5  B.  &  Aid.  954  ; 

401;  3D.  &R.7dl,  S.C.  1  D.  &  R.  670,  8.  C. 

(y)  Peacock  V.  Peacock ^    2  Camp.  (o)  Hesketh  v.  Blanchard,  4   Eaat, 

45;  16Ves.  49,S.  C.  144;  Smith  v.    Watmm,  2  B.  &  C. 

{z)  Morse  v.  WiUon,  4  T.  R.  363 ;  401 ;  3  D.  &  R.  761,  S.  C. ;  cited 

Mfhen  otherwise,  the  parties  contem-  />o«^  and  see  cases  there, 

plating  a  paruiership,  and  the  jury  ne-  (6)  7  D.  &  R.  444 ;     4  B.  &  C. 

gativing  usury  in  the  deed,  ^c.,  En-  867,  S.  C. 
derby  v.  Gilinn^  6  Moore,  67  J ,  affirmed 
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The  usual  agreement  between  the  captain  and  seamen  of  a  ship 
employed  in  the  whale  fishery,  that  the  produce  of  the  voyage 
should  be  divided  in  certain  proportions  between  the  owner,  the 
Ciptain,  and  crew,  does  not  constitute  a  partnership  between 
them  (c). 

An  association  of  several  persons,  and  a  common  subscription 
amongst  them,  for  the  purpose  of  obtaining  an  Act  of  Parliament 
to  make  a  railway,  constitute  a  partnership  (r/).  And  a  partner- 
ship is  created  between  two  persons  who  agree  to  run  a  coach, 
and  that  each  shall  find  horses  for  particular  parts  of  the  road, 
the  profits  of  each  party  to  be  calculated  according  to  the  number 
of  miles  covered  by  his  own  horses  (e), 

The  efi*ect  of  becoming  a  subscriber  to  an  intended  company^ 
in  regard  to  thecreation  of  a  partnership  between  the  members,  as 
well  inier  se^  as  in  reference  to  the  public,  was  fully  considered 
in  a  recent  case  (,/*).  It  appeared  that  a  prospectus  was  issued  for 
a  distillery  company,  with  a  capital  of  c£600,000,  and ;  12,000 
ahaies,  and  to  be  conducted  pursuant  to  the  terms  of  a  deed  to 
be  drawn  up*  All  persons  who  did  not  execute  the  deed  within 
tlurty  days  after  it  was  ready,  were  to  forfeit  all  interest  in  the 
concern  No  more  than  7500  shares  were  ever  allotted;  only 
SSOO  persons  paid  the  first  deposit;  only  1106  the  second; 
and  only  65  signed  the  deed ;  and  the  directors,  after  the  time 
for  paying  the  second  instalment  had  elapsed,  advertised  that 
persons  who  had  omitted  to  pay,  had  forfeited  their  interest  in  the 
concern.  It  was  held,  that  an  application  for  shares,  and  payment 
of  the  first  deposit  did  not  constitute  a  partner,  one,  who  had  not 
otherwise  interfered  in  the  concern  ;  and  that  the  insertion  of  his 
name  by  the  secretary  of  the  company,  in  a  book  containing  a  list 
of  the  subscribers,  was  not  a  holding  out  as  a  partner.  The 
Chief  Justice  observed, — ^'  If  the  right  to  participate  in  the 
profits  of  a  joint  concern  is  to  be  taken,  as  undoubtedly  it  ought  to 
be,  as  a  test  of  a  partnership,  these  defendants  were  not  entitled  at 
any  time  to  demand  a  share  of  profits,  if  profits  had  been  made ; 


(•)  WUkimon  v.  Frasitr,  4   Ksp.  ever,  fo«M90. 

1S2.  (/)  Fox  V.  Clifton  4  M.  &  P.  676  ; 

(d)  Hoimes  V.  Higgim,  1  B.  &  C.  6Bing.  776;  9  id.,  1 15,  S.  C.,after  the 
74  ;  2  D.  &  R.  196,  S.  C.  As  to  the  third  trial.  And  see  Bourne  v.  Freeth^ 
public,  when,  post.  9  B.  &  C.  632  ;  Dickinson  v.  Valpy, 

(e)  Frvmont  v.  Coupland,  3  Moore,  10  B.  k  C.  12^,  cited  posU 
319;  2  Bing.  170,  S.  C.     See,  how- 
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inasmuch  as  they  had  never  fulfilled  the  conditions  upon  which 
they  subscribed  We  think  the  matter  proceeded  no  further, 
than  that  the  defendants  had  offered  to  become  partners  in  a 
projected  concern,  and  that  the  coficern  proved  abortive  before 
the  period  at  which  the  partnership  was  to  commence ;  and  there- 
fore, with  respect  to  the  agency  of  the  directors,  which  is  the 
legal  consequence  of  a  partnership  completely  formed,  we  think 
the  directors  proceeded  to  act  before  they  had  authority  from 
these  defendants ;  for  they  began  to  act  in  the  name  of  the  wliole 
before  little  more  than  half  the  capital  was  subscribed  for,  or 
half  the  shares  were  allotted.  The  persons,  therefore,  who  oon» 
tracted  with  the  directors,  must  rest  upon  the  security  of  the 
directors  who  made  such  contract,  and  of  those  subscribers,  who, 
by  executing  the  deed,  have  declared  themselves  partners ;  and  of 
any  who  have  by  their  subsequent  conduct  recognised  and  adopted 
the  acts  and  contracts  of  the  directors ;  but  they  have  not  the 
security  of  the  present  defendants,  who  are  not  proved  by  the 
evidence,  to  stand  in  any  one  of  such  predicaments.^ 

A.J  being  as  a  partner  entitled  to  a  share  of  iron  imrrkij  and  of 
the  premises  on  which  they  were  carried  on,  agreed  for  a  valuable 
consideration  to  assign  to  i).,  his  interest  in  the  property  and 
business.  B.  interfered  and  acted  as  a  partner,  but  afterwards 
he  assigned  his  share,  and  gave  notice  to  the  other  partners  that 
he  had  withdrawn  from  the  business;  and  when  called  on  to 
complete  his  purchase,  resisted  the  performance  of  the  contract 
successfully,  on  the  ground  that  a  gcxxl  title  could  not  be  shewn. 
It  was  held  in  equity,  that  £.,  as  between  him  and  his  other 
partners,  was  to  be  treated  as  a  partner,  and  was  liable  to 
Contribute  to  the  partnership  losses,  until  the  time  when  he  gave 
notice  of  his  withdrawal  from  the  concern,  and  assigned  his  share; 
— that  his  liability  ceased  from  that  period ; — that  the  assignment 
of  his  share,  though  made  to  an  insolvent  person,  was  not  for 
that  reason  the  less  effectual  in  putting  an  end  to  his  liability  ;— 
and  that  the  assignee  not  having  been  acknowledged  a  partner,  of 
permitted  to  act  as  such,  did  not,  by  his  acceptance  of  the  assign- 
ment, incur  any  liability  as  between  himself  and  the  co-partners  {g). 


(9)  J^ff^^S^  ^''  Smithy  3  Russ.  R.  cannot  make  him  a  partner,  unless 
ir>8.  A  partner  may  g^ive  another  accepted  l)y  the  linn.  Jirai^  v.  /Vo- 
person  an  interest  in  his  share,  hut      mont,  (>  Madd.  6. 
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The  payment  of  money  for  certain  shares  in  a  mining  com" 
pany^  and  the  receipt  by  the  party  paying  such  money,  of  a  mere 
eertificale  that  he  was  a  proprietor  of  those  shares,  and  his  mis- 
taken acknowledgment  that  he  was  a  shareholder,  are  not  sufficient 
to  constitute  him  an  achud  partner  in  the  company :  tliere  being 
no  valid  assignment  to  him  of  any  interest  in  the  mine  (A). 

It  is  a  clear  general  rule,  that  one  partner  cannot  sue  his  co- 
partner at  law  in  respect  of  the  partnership  accounts,  or  in  any 
other  matter  connected  with  the  partnership  transactions ;  whether 
the  firm  exist  for  general  purposes,  or  have  reference  only  to  a 
particular  trade  or  branch  thereof  (t).  Nor  can  such  a  partner- 
dhip  claim^  become  the  subject  even  of  a  set-off  (Xr).  The  reason  is, 
that  a  oourt  of  law  cannot  do  eft'ectual  justice  between  the  parties ; 
the  investigation  and  settlement  of  their  accounts  and  affairs  being 
peculiarly  the  province  of  a  court  of  equity. 

Thonefore,  one  partner  cannot  sue  his  co-partners  for  money 
received  by  the  latter,  for  the  use  of  the  firm  (/) ;  or  for  goods  . 
mAd  (m);  or  money  lent  to  (n)!;  or  work  done  (o) ;  or  money  paid  (p)\ 
fior  the  firm.  Nor  can  the  drawer  of  a  bill,  who  is  a  partner  in  a 
firm,  recover  upon  a  bill  of  exchange  drawn  by  him,  (not  on  his 
other  partners  separately  by  name,)  but  upon  the  firm  generally, 
by  the  style  in  which  it  is  conducted  (y).  In  Teague  v.  Uam^ 
mand(r)  it  appeared,  that  a  member  of  a  joint  stock  company, 
was  employed  hy  the  company  as  their  agent,  to  sell  goods 
Ibr  them,  and  received  a  commission  of  two  per  cent,  for  his 


(A)  Vice  T.  An9on,  7  B.  &  C.  409. 
See  lALwler  ?.  Kershaw,  M.  h  M.  93, 

■Mf 

(0  Smith  V.  Barrow,  2  T.  R.  478 ; 
Mamwarimg  v.  Newman,  2  B,  8c  P. 
124;  Hetketh  v.  Blanchard,  4  East, 
144  ;  UodmeM  v.  Higg'au,  1  B.  &  C. 
74,  2  D.  &  R.  196,  S.  C. ;  Teague  v. 
BtMard,  8  id,y  345.  But  the  objec- 
tion does  not  hold,  unless  a  partner^ 
Aip  has  been  actually  formed.  Nick- 
elU  T.  Crotby,  3  B.  &  C.  814,  5  D.  <^ 
R.  751,  S.  C.;  Wilkiruan  v.  Frasier, 
4  Esp.  R.  182 ;  UeMketh  w.Blanchard, 
4  East,  144.  An  action  lies  for  not 
supplying  MS.  for  a  work,  though  the 
parties  were  to  share  profits,  Gale  ?• 
LedKf ,  2  Stark.  R.  107. 

{k)  FromofU  T.  Couplandj  9  Moore, 
319,2  Bing.  170,  S.  C. 


(/)  See  n^r^,  note(i).  See  a  strong 
case,  Bovill  v.  Hammrmd,  6  B.  &  C. 
149.  It  makes  no  difference  that  all 
tlie  monies  ha?e  been  received  and 
paid  bv  one  partner.     Id, 

(m)  'Harvey  v.  Kay,  9  B.  &  C.  356. 

(n)  Id,  Perring  Bart,  v.  Hone,  12 
Moore,  135. 

(o)  Holmes  t.  Hiygins,  2  D.  &  R. 
169;  1  B.  &  C.  74,  S.  C.  ITiis  was 
an  action  by  a  surveyor,  who  was  a 
member  or  shareholder  in  an  under- 
taking, to  recover  his  bill  for  making 
estimates  for  the  concern.  And  see 
Parkin  v-  Fry,  2  C.  &  P.  31 1. 

?o)  Supra,  note  (t). 
q)  Neale  v.  Turton,  4  Bing.  148 ; 
12  Moore,  305. 

(r)  8  B.  &  C.  345. 
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trouble,'  and  one  per  cent.  M  credere  for  guaranteeing  the 
purchaser.  Having  sold  gcxxls  on  account  of  the  company,  he 
drew  on  the  purchaser  a  bill  of  exchange,  payable  to  his,  the 
drawer^  own  order;  and  after  it  had  been  accepted,  he  indoraed 
It  to  the  actuary  of  the  company,  and  the  latter  indorsed  it  to 
another  member,  who  was  the  managing  director,  and  who 
purchased  goods  for  the  company ;  the  company  were  then 
indebted  to  him  in  a  larger  amount  than  the  sum  mentioned  in 
the  bill.  The  acceptor  having  become  insolvent  before  the  bill 
became  due,  the  drawer  received  from  him  10^.  in  the  pound, 
upon  the  amount  of  the  bill,  by  way  of  composition.  It  was  bdd, 
first,  that  the  indorsee  being  a  member  of  the  company,  could 
not  sue  the  drawer  on  the  bill,  inasmuch  as  it  was  drawn  by  the 
latter  on  account  of  the  company;  and  that  he  could  not  recover 
the  sum  received  by  the  drawer  on  the  bill,  because  that  money 
must  be  taken  to  have  been  received  by  him  in  his  character  of 
a  member  of  the  company,  and  not  on  his  own  account. 

But  an  action  lies  on  an  express  covenant  to  account  (s):  and 
one  partner  may  maintain  an  action  for  money  had  and  recdved, 
against  the  other  partner,  for  money  received  to  the  separate  use 
of  the  former,  and  wrofigfuUy  carried  to  the  partnership 
account  (t).  And  a  partner  may  recover  money  paid  to  his  co- 
partner, for  the  purpose  of  being  paid  over,  as  the  plmntiff's 
liquidated  share  of  a  debt,  to  their  joint  creditor;  if  it  be  not  so 
applied,  and  the  plaintiff  be  obliged  to  pay  such  joint  creditor  (ti). 

•T.,  T.,  and  S.,  were  jointly  concerned  in  the  sale  of  goods. 
«7.  consigned  them  to  B.y  who  sold  them  on  the  joint  account. 
T.  being  requested  to  accept  bills  for  the  firm,  refused  so  to  do, 
without  some  security ;  when  B.  engaged,  if  T.  paid  the  bills,  to 
repay  him  out  of  the  proceeds  received  for  goods  already  sold. 
T.  having  accepted  and  paid  the  bills,  it  was  held  that  he  might 
sue  B.  for  money  had  and  received  to  his  use  (r).  And  if  one  of 
two  joint  contractors,  upon  a  breach  by  them  of  their  engagement 
with  a  third  person,  agree  with  the  creditor  to  refer  the  amount 


(s)  Fmter  v.  AHanton,  2  T.  R.  482 ;  (u)   Wright  r.  Hunter,  1   E:ist,  «■); 

Thimhiethorp  v.  Hardaty,  7  Mod.  1 1(5 ;  Venning  ?.  Leckie,  13  Eitst,  7  ;  Hutton 

Venning y.Leckie,  13  East,  8  »er  Lord  v.  Egre,  6  Taunt.  2.S9.     See  Robtom 

Ellenborougb;    Owston  v.  Ogfe^  id.y  v.  Curtis,  1  Stark.  R.  78,  79. 

638.  (r)  Coffee  v.  Hrian,  3  Binjf.  51 ;  10 

(0  Smith  V.  Barrow,  2  T.  R.  476.  Moore, S4\,  S.  C. 
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of  damages  to  arbitration,  which  is  done  without  the  consent  of 
the  other  contractor,  the  former,  on  paying  the  sum  awarded, 
may  recover  a  moiety  thereof  from  the  latter,  in  an  action  for 
moDey  paid  (x). 

It  is  also  a  clear  rule,  that  if  partners  findUy  balance  aU  their 
aeoounts,  and  a  certain  sum  be  found  by  them  to  be  due,  and 
die  partner  against  whom  the  balance  is  struck  expressly  promise 
to  pay  it,  he  may  be  sued  at  law  to  recover  the  amount  (y).  But 
it  seems,  that  the  partial  settlement  of  accounts,  as  the  adjust- 
neot  of  a  weekly  account  only,  is  not  sufficient  to  enable  a  Court 
ef  common  law  to  entertain  a  suit  to  recover  the  money,  although 
there  be  a  promise  to  pay  it  {z). 

We  may  here  notice  the  rule,  that  if  one  of  several  plaintiffs 
constituting  a  firm,  be  also  a  partner  in  another  firm,  against 
which  the  action  is  brought,  such  action  cannot  be  mmntained. 
A  person  cannot  be  one  of  the  plaintiiFs,  and  also  one  of  the  de- 
fieodants  in  the  suit,  although  he  be  not  named  as  a  defendant  on 
the  record.  The  objection  consists  in  his  being  interested  on  both 
sides  (a). 

And  if  A.  (an  attorney),  and  B,  and  C.  be  members  of  a  trading 
company,  and,  after  the  dissolution  of  the  company,  B.  and  C.  be 
sned  by  creditors  of  the  company,  and  retain  A,  to  defend  the 
actioD,  the  latter  being,  as  a  member  of  the  company,  liable  to 
contribute  to  the  expenses  of  defending  these  actions,  cannot  sue 
B.  and  C  for  his  bill  of  costs  (A). 

S.  WhtU  will  constitute  a  partnership  with  regard  to  third 
Persons. — An  agreement  to  share,  in  equal  or  unequal  propor- 
dons,  the  profits  of  a  concern,  decisively  fixes  the  joint  responsi- 
bility of  all  the  participators,  as  partners,  though  some  were  not 
known  to  be  such  at  the  time  by  persons  dealing  with  the  firm* 


(x)  Bwmell  t.  Minotj  4  Moorc» 
940. 

(y)  Smith  t.  Barrmo,  2  T.  R.  476; 
Fwier  t.  AUatison,  irf.,  479  ;  Fromont 
▼.  Complandf  9  Moore,  319,  2  Bing. 
170,  S.  C. ;  Coffee  v.  Urian,  3  Bing. 
55 ;  Bovill  r.  Hammond,  6  B.  &  C. 
149;  see  liackstraw  v.  Imhety  Holt, 
N.  P.  JL  368. 

(*)  Fromont  v.  Counland,  supra. 

(«)  Mainwaring  v,  pfewman,2Ji.  & 
P.  124  ;  2  Chitty  U-  539,  S.  C. ;   /io- 


sanquet  v.  Wrai/f  2  Marsh  R.  319 ; 
6  Taunt  597,  S.  C. ;  Teague  v.  Hub- 
hard,  8  B.  &  C.  345;  Harvey  v.  Kay, 
9  B.  &  C.  356 ;  Hammond  v.  Teague, 
6  Bing.  197  ;  Hudson  v.  Robinson, 
4  M.  &  Selw.  475.  See  further,  1  Chitty 
PI.  5th  ed.  46,  47.  £  fleet  of  the  death 
of  the  party  who  was  douhly  interested, 
as  to  the  nght  of  action  of  the  survi- 
vor, Rme  V.  Povlion,  2  B.  &  Ad.  822. 
(b)  Milbum  V.  Codd,  7  B.  «c  C- 
419. 


O 
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Here  the  maxim.  Qui  senHt  commodum  senHre  debet  et  onus^  is, 
applicable :  he  who  enjoys  a  port  of  the  profits  ought. to  be  liable^ 
as  he  lessens  that  fund  on  which  the  creditor  relied  for  pay- 
ment (c).  And  even  an  executor,  who  continues  his  testator*8 
share  in  a  firm,  for  the  benefit  of  the  infant  daughter  of  the 
deceased,  is  personally  liable  as  a  partner,  to  persons  who  became, 
creditors  of  the  firm  after  the  testator's  death ;  although  the  exe-; 
outor  received  no  personal  advantage,  and  his  name  was  not  added 
to  the  firm  (d). 

It  is  not  necessary,  to  constitute  a  liability  as  a  partner,  that 
there  should  be  a  communion  of  losses.  If  there  be  a  right  to  a. 
share  of  the  profits^  the  party  is  liable,  although  it  were  agreed 
that  each  individual  should  sustain  his  own  losses.  Two  ajup 
agents  agreed  to  reside  near  each  other,  and  that  each  should 
allow  to  the  other  certain  proportions  of  each  other*s  commisskms 
and  profits,  and  of  the  discount  on  the  bills  of  the  tradesmen  em- 
ployed in  the  repairs  of  their  respective  ships;  but  that  each 
should  sustain  his  own  losses :  and  it  was  held  that  they  were 
liable  to  third  persons  as  partners  (^).  This  doctrine  was  con- 
firmed in  a  recent  case  (y*) ;  in  which  the  Court  siud  (g)  that  the 
principle  is,  that  where  two  houses  agree  that  each  shall  share  with 
the  other,  the  money  received  in  a  certain  part  of  the  busineasy 
they  are,  as  to  such  part,  partners  with  regard  to  those  who  deal 
with  them  therein,  though  they  may  not  be  partners  iiUer  se. 

In  Ex  parte  ChtuJcy  in  the  Matter  qfStarlceyy  &c.  (A),  where  W. 
in  Jvly^  18^0,  advanced  to  S.  and  «¥.,  then  carrying  on  business 
in  partnership,  the  sum  of  24,000/.,  and  all  three  executed  a  deed 
by  which  a  joint  stock  was  created,  but  W.  was  not  to  have  any 
definite  aliquot  proportion  of  the  profits,  but  was  to  have  an 
account  of  the  profits  as  between  themselves,  so  as  to  get  2000L  or 
S400/.  a  year,  as  the  case  might  be,  out  of  the  clear  profit ;  it  was 


(c)  Waugh  T.  Carver^  2  Hen.  Bla. 
246;  (xrace  v.  Smith,  2  Bla.  R.  1000; 
Coope  V.  El/re,  1  Hen.  Bla.  43; 
3PIver  y.  Humble,  16  East,  174; 
Cheap  V.  Cramond,  4  B.  &  Aid.  670 ; 
Fox  V.  Clifton,  6  Bing.  796,  per  Tin- 
dal,  C.  J. 

(rf)  Wighlman  v.  WaUon,  1  M.  & 
Sel  w.  4 12.  As  to  the  liability  of  the  part 
owner  of  a  ship,  Harrington  v.  Fry, 
9  Moore,  344;  2  Bing,   179,  S.  C. 


Registered  owner.  Cox  v.  Reid^  I  R, 
&  M.  199;  1  C.  &  P.  602,  S.  C. 

(e)  Waugh  v.  Carver,  2  Hen.  fiUu 
235 ;  Heiketh  v.  Blanchard,  4  East, 
146  ;  Ex  parte  Hamper,  17  Ves.  412. 

(/)  Cheap'y,  Cramond,  4  B.  &  Aid. 
663. 

(g)  Id.,  670.  See  Smith  r.Waitaih 
2  B.  &  C.  401 ;  3  D.  &  R.  751,  S.  C. 

(A)  8  Bing.  469 ;  1  M.  &  Scott,  615, 
S.C. 
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held,  that  although  W.'s  name  never  appeared  to  the  world  as  a 
pirtDery  yet  he  was  liable  as  such* 

Although  the  general  rule  clearly  is,  that  a  dormant  partner 
is  liable  w^faen  discovered ;  yet,  on  the  other  hand,  where  it  has 
nmr  been  known  that  he  was  such,  he  is  not  liable  for  goods 
Ibraished  after  he  has  actually  ceased  to  be  a  partner  (t). 

S,  Sf  Co.  carried  on  business  under  the  name  of  the  <^  Plas 
Madoc  Colliery  Company.*'  S.  withdrew  from  the  firm,  which 
tfterwards  became  indebted  to  C. ;  no  notice  having  been  given 
to  C,  or  the  public,  of  S'^  withdrawing.  It  was  held,  that  S> 
was  not  liable  for  the  debt  on  a  bill  drawn  on  the  company,  there 
hbg  no  sufficient  evidence  that  he  had  ever,  while  a  partner, 
represented  himself  as  such  to  C,  or  appeared  so  publicly  in  that 
diuracter,  that  C.  must  be  presumed  to  have  known  that  S.  had 
been  a  partner  (A:). 

In  the  case  of  a  partner  retiring  from  the  firm,  and  with- 
drawing his  name  therefrom,  the  distinction  is,  that  he  still 
lemains  liable,  if  he  agree  to  receive,  notwithstanding  his  seces-^ 
sioQ,  a  share  of  the  profits,  as  such,  indefinitely :  dliter  if  he  be 
merely  entitled  to  a  certain  annuity,  or  fixed  sum,  not  dependent 
lipon,  or  payable  according  to  the  profits,  but  payable  at  all  events ; 
and,  in  such  case,  there  is  no  objection  to  the  outgoing  partner 
rdying  upon  the  profits,  merely  as  a  fund  for  payment  of  the 
money  secured  to  him  (/). 

A  fwminal  partner  is  one  who,  without  having  an  actual  interest 
in  the  profits  of  a  concern,  or  being  in  reality  a  partner,  allows  his 
name  to  be  used,  or  agrees  that  it  shall  be  continued  therein  as  a 
jtetner ;  and  such  person  clearly  is  liable  as  a  partner,  although 
die  particular  creditor  was  ignorant  at  the  time  of  dealing  that 
the  name  was  used  (m).     This:  ule  has  no  reference  to  the  real 


(t)  Evans  v.  Dmmmond,  4  Esp.  89; 
Pmrkin  r.  Carruthers,  3  id,,  248.  See 
Lloyd  v.  Ashley,  2  C.  &  P.  138  ;  and 
a^  Addenda,  iii.  Creditors  are  not 
obU^ed  to  sue  dormant  partners;  1 
Chitty  Fl.  5th  ed.  48,  49 ;  De  Mau- 
tori  T.  Saunders,  1  B.  &  Ad.  398. 
Dormant  partner  may  sue ;  Cothay  v, 
Pennell,  10  B.  &  C.  671 ;  unless  the 
oilier  partner  represented  that  he  alone 
was  interested ;  Lucas  ?.  De  la  Cour, 
1  M.  &  Selw.249.  See  1  Chitty  PL  dth 
ed.  13. 

(A)  Carter  v.  Whalley,  I  B.  &  Ad. 


11 ;  Heath  v.  Sansom,  1  N.  &  M.  104. 

(/)  Waugh  v.  Carver,  2  Hen.  Bla. 
247 ;  Grace  v.  Smith,  2  Bla.  R.  998; 
Ex  parte  Hamper, IVWeaAOi ;  Exparte 
Rowlandson,  1  Rose,  Bk.  C.  91.  See 
Withington  v.  Herrinj,  6  Bing.  442; 
3  M.  &  P.  30,  S.  C. 

(m)  Wauyh  v.  Carver,  2  Hen.  Bla. 
246,  242;  De  Berhom  t.  Smith,  1 
Esp.  31  ;  Guidon  v.  Robson,  2  Camp. 
302;  driver  v.  Humble,  16  EasI, 
174  ;  Smith  v.  Watson,  2  B.  &  C. 
411  ;  3  D.  &  R.  751,  S.  C.  Semhle, 
not  necessary  to  sue  him ;  1  Chitty  PI. 
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at  a  meeting  of  sufbacribers  when  it  was  proposed  to  make  oertaii 
premises  for  the  purpose  of  carrying  on  the  distillery,  which  wcr 
afterwards  taken ;  and  solicited  others  to  become  shareholders,  an 
never  paid  his  subscription,  and  who  never  interfered  in  othe 
respects  than  as  above  mentioned ;  had  not  so  far  held  himad 
out  as  a  partner  as  to  be  chargeable  for  goods  sold  to  th 
company. 

There  is  no  liability,  as  a  partner,  where  there  is  neither  i 
participation  of  profits,  nor  any  use  made  of  the  party's  name  t 
obtain  credit ;  although  there  may  be  to  a  certain  extent  i 
community  of  interest.  Thus,  where  a  broker  employed  bi 
several  persons  to  purchase  some  tea,  of  which  the  employers 
with  the  broker,  were  to  have  separate  shares,  borrowed  monq 
upon  the  security  of  the  tea  warrant,  without  the  knowledge  of  bi 
employers,  it  was  held  that  they  were  not  liable  to  the  lender  (g) 
And,  upon  the  same  ground,  a  purchase  by  one  of  several  parties 
on  an  agreement  between  them  that  each  shaU  have  a  distinct 
share  of  the  whole,  without  any  communion  of  profit,  does  not 
create  a  partnership  between  them,  so  as  to  render  them  jointly 
liable  to  third  persons  (A). 

And  where  there  is  no  joint  purchase,  but  the  contract  is  made 
by  one  party  only,  a  subsequent  joint  interest  and  communion  oJ 
profits,  will  not  constitute  a  joint  liability  upon  such  contract,  Aa, 
if  several  agree  upon  an  adventure,  and  each  is  to  furnish  a  certain 
proportion  of  goods,  each  is  liable  to  the  party  supplying  his 
share,  not  the  whole  of  the  adventurers  jointly ;  and  no  partner- 
ship arises  as  to  the  goods  till  they  be  mixed  in  the  common 
adventure  on  board  the  ship  (t).  But  where  the  agreement  is  for 
a  joint  purchase  for  the  adventure,  the  joint  interest  and  partner- 
ship commences,  and  the  joint  responsibility  attaches,  immediately 
the  goods  are  bought  (At). 

If  the  proprietors  of  a  stage  coach  from  London  to  a  distant 
place,  divide  the  road  into  different  quarters;  and  the  various 
proprietors  are  severally  the  owners  of  the  horses  and  harness 
which  draw  the  coach  through  their  respective  districts ;  and 


(g)  Hoare  v.  Dawes,  Dougl.  371.  720. 

lh)Coope  V.  Eyre^'l  Hen.  Bla.  37,  (A)  G<mthwaite  v.   Duckworth^  12 

45;2u2.,234.  See  CothayY.Fennell,  East,  421;    Smith  r.  fTaUon,  2  B. 

10  B.  &  C.  671.  &  C.  401  ;  3  D.  &  R.  751,  S,  C. 

(t)  Savilie    v.  Robertton,  4  T.  R. 
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'rilly  provide  their  stabling,  food,  and  horse-keepers,  in  their  dis- 
fricts,  and  the  profits  are  divided  in  proportion  to  the  number  of 
Biiles ;  and  it  is  notorious  on  the  road  that  the  proprietors  siepar 
lately  horse  the  different  stages,  and  that  the  tradesmen  on  the 
load  give  credit  to  the  separate  proprietors  for  goods  furnished  to 
them ;  and  there  is  no  evidence  that  purchases  made  by  the  sepa- 
rate proprietors  are,  upon  the  general  adjustment  of  accounts 
between  all  the  proprietors,  computed  as  part  of  the  general  out- 
gmngs ;  and  if  goods  are  delivered  to  one  of  the  proprietors,  for 
the  use  of  his  horses,  by  a  vendor  who  is  the  owner  of  the  stable 
Irhere  such  horses  are  kept,  and  who  receives  part  of  the  price  of 
the  goods  by  a  bill  drawn  on  such  proprietor  only,  and  who 
expresses  his  fears,  upon  the  failure  of  such  proprietor,  that 
■hall  lose  the  residue ;  such  vendor  can  recover  only  from  the 
proprietor  with  whom  he  immediately  dealt  (/). 

There  are  also  various  transactions,  by  virtue  whereof  a  party 
may  receive  a  portion  of  the  profits  of  an  adventure  without  becom- 
ing liable  as  a  partner,  he  not  being  one  in  reality,  or  acting  in  that 
diameter.  As  in  the  case  of  remuneration  made  to  a  traveller,  or 
other  clerk  or  agent,  by  a  portion  of  the  sums  received  by  or  for 
his  master  or  principal,  in  lieu  of  a  fixed  salary ;  which  is  only  a 
mode  of  payment  adopted  to  increase  or  secure  exertion  (m).  So, 
in  the  case  of  a  factor  receiving  for  his  commission  a  per  centage 
on  the  amount  of  the  price  of  the  goods  sold  him,  instead  of  a 
eertain  sum  proportioned  to  the  quantity  of  goods  sold  (n) :  or  of 
a  person  receiving  from  a  trader  an  agreed  sum  in  respect  of  goods 
sold  by  his  recommendation,  as  one  shilling  per  chaldron  on  coals, 
or  the  like,  for  there  is  no  mutuality ;  and  such  a  case  resembles 
a  payment  made  to  an  agent  for  procuring  orders,  and  has  no 
distinct  reference,  in  the  terms  of  the  agreement,  to  any  particular 
coals  purchased  by  the  coal-merchant  for  re-sale,  upon  which  a 
third  person  may  become  a  creditor  of  the  coal-merchant,  and 
probably  could  not,  in  any  instance,  be  shown  to  apply  in  its 
execution  to  any  such  particular  purchase  (o).     But  an  agreement 


(i)  Barton  v.  Hanson,  2  Taunt.  49,  74  ;  Ex  parte  Hamper,  17  Ves.  404 ; 

overraling    C.    B.  McDonald's  deci-  Ckeap  v.  Cramond^  4  B.  &  Aid.  670. 

SOD,  in  S  Camp.  97,  S.  C.    See  Fro-  (n)  Dixon    v.  Cooper,  3  Wils.  40 ; 

V.  Coupland,  ante,  189.  Cheap  v.  Cramond,  4  B.  &  Aid.  670. 


(m)  Benjamin  t.  Porteus^  2  Hen.  (o)  Per  Abbott,  C.  J.,  in  Cheap  v. 

Bla.  590 ;  Meyer  v.  Sharp^  5  Taunt.      Cramond^  4  B.  &  Aid.  670. 
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between  a  merchant  and  broker^  that  the  latter  diould  purchtte 
goods  for  the  former,  and  should  receive  for  his  trouble,  in  lieu  of 
brokerage,  a  certain  proportion  of  the  profits  arising  from  the  sak^ 
and  should  bear  a  proportion  of  the  losses ;  may  render  the  broker 
liable  as  a  partner  to  persons,  who  become  creditors,  in  respect  of 
the  particular  adventure  or  transaction,  although  it  does  not  vest 
in  B.  any  share  in  the  property  so  purchased,  or  in  the  proceeds 
thereof :  the  parties  having  treated  the  broker  as  acting  merely  in 
that  character  (p) . 

If  the  proprietor  of  a  Kghter  agree  with  the  person  who  works 
it,  that,  in  consideration  of  his  labour,  he  shall  receive  half  the 
gross  earnings,  there  is  no  joint  liability  {q).  Nor  does  a  partner- 
ship arise  on  an  agreement  between  the  owner  of  cattle  and  the 
occupier  of  land,  that  the  cattle  shall  be  pastured  upon  the  land,  and 
that  the  profit,  after  they  are  fatted  above  a  certain  sum^'at  which 
the  cattle  are  estimated,  shall  be  equally  divided  between  the 
proprietor  of  the  cattle  and  the  land-owner;  such  transaction 
being  merely  a  mode  of  paying  for  the  pasture  (r.) 

&lly.   What  Contracts  hy  one  Partner ^  hind  tfie  Firm# 

The  general  rule  is,  that  the  act,  or  agreement,  of  one  partner 
with  reference  to,  and  in  the  course  of,  the  partnership  business 
and  affairs,  and  the  management  thereof,  is,  in  point  of  law,  the 
act  or  contract  of  the  whole  fini?,  and  binding  on  them,  although 
it  violate  any  private  arrangement  between  the  partners  (s).  In  the 
case  of  Fox  v.  Cliftatiif)^  TindaU  C.  J.,  observed,  "  The  questicHi, 
therefore,  must  be  considered,  whether,  upon  the  facts  of  the  case, 
the  defendants  were  partners  in  the  Imperial  Distillery  Company 
with  the  directors  and  other  shareholders,  at  the  time  this  contract 
was  made ;  for,  by  the  general  rule  of  law,  relating  to  the  part- 
nerships in  trade,  each  would  then  be  liable  to  the  debts  of  the 
whole  company  contracted  in  the  course  of  the  trade.  This  is  a 
consequence  not  confined  to  the  law  of  this  country,  but  extending 
generally  throughout  Europe ;  and  it  is  founded,  partly  on  the 


(»)  Smith  V.  Watson,  2  B.   &   C.  40 ;  Kemhle  v.  Atkim,   Holt,  434  ; 

401  ;  3  D.  <ScR.  751,  S.  C.   SeeiJefirf      v.  Layjield,   1    Salk,  292; 

V.  Hollingsheaft,  7  D.  &  R.  444  ;  4  B.  Shirreffv,  Wilks,  1  East,  48,  cited  in 

(k  C.  867,  S.  C. ;  cited  ante,  188.  Montagu  on  Partnership,  20,  ch.  2, 

(q)  Dry  v.  BosneUy  1  Camp.  329.  sec.  i. 

(r)  Id.,  331,  in  notes.  (/)  6  Bing.  795,  cited  ante,  189, 197; 

(«)  Anon,  12  Mod.  446;    11  Mod.  S.C.  after  third  trial,  9  Binpr.  115. 
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desire  to  fayour  commerce,  that  merchants  in  partnership  may 
obtain  credit  in  the  world ;  and,  more  especially,  on  the  principle 
that  the  members  of  trading  partnerships  are  constituted  agents 
the  one  for  the  other,  for  entering  into  contracts  connected  with 
the  business  and  concerns  of  the  partnership ;  so  that  by  the  con- 
tracts of  the  agent  all  his  principals  are  bound.*'' 

Although  in  a  matter  whoUy  uncotmected  with  the  partnership, 
cue  party  cannot  bind  the  others,  yet  the  act  and  assurance  of  one 
partner,  made  with  reference  to  business  transacted  by  the  firm, 
will  bind  all  the  partners.  If  two  horse-dealers,  (partners,)  should 
agree  between  themselves  never  to  warrant  any  horse ;  yet,  though 
tlus  be  their  course  of  business,  there  is  no  doubt  that  if,  upon 
the  sale  of  a  horse,  the  property  of  the  partnership,  one  of  them 
ihould  give  a  warranty,  the  other  would  be  thereby  bound  (tt). 

So  one  partner  alone  may,  in  general,  bind  his  copartners  by 
accepting,  drawing,  or  indorsing  a  bill  of  exchange,  or  making, 
or  indorsing,  a  promissory  note  in  the  name  and  on  the  behalf  of 
the  firm  {x) ;  by  selling  {y\  or  insuring  (z),  the  ))artnership  ciTects ; 
by  recei^ng  money  for  the  firm  (a) ;  by  releasing  the  debts  due  to 
it  (6)  ;  by  borrowing  money  to  defray  the  expenses  of  travelling 
on  partnership  concerns,  and  other  partnership  purposes  (c) ;  and 
by  other  acts  and  contracts  of  a  similar  nature,  necessary,  or  inci- 
dental, to  the  carrying  on  the  business  of  the  firm,  and  whereby 
the  credit  of  the  firm  is  pledged.  It  is  immaterial  in  these  cases, 
that  some  of  the  partners  were  secret  partners,  or  not  known  or 
named  at  the  time  (ci).  But  if  the  individual  dealing  with  one 
partner  is  guilty  of  any  fraud,  or  has  reason    to  suppose  the 


(«)  Per  Abbott,  C.  J.,  Sandilandt  v. 
Mmth,  2  n.  &  Aid.  078, 679. 

(x)  See  the  cases  cited,  Montagu  on 
Ptitnership,  21,  note  (a)  ;  Chitty  on 
Bills,  8Ui  ed.;  South  Carvlina  Bank 
f.Cbte,  8  B.  &  C.  427 ;  see  Greensbule 
▼. Dower ^7 h.  &  C.  638,  perBayley,  J. 
When  a  bill  is  to  be  considered  to  be 
the  acceptance  of  the  whole  firm, 
though  the  name  of  one  partner  be 
omittedf  &c. ;  Lloyd  y.  Ashhyy  2  B. 
he  Ad.  23.  One  partner  may  sign  a 
note  for  the  weekly  payment,  under 
the  Lords*  act ;  Meux  v.  Humphrey , 
6  T.  R.  25  ;  Burton  v.  ItsUi,  5  B.  & 
Aid.  267. 

(y)  Lambert's  case,  Gotlbold,  244  ; 


Fox  V.  Hanhury,  Cowp.  445 ;  

V.  Layfield,  1  Salk,  292,  note. 

!z)  Hooper  v.  Liuby,  4  Camp.  66. 
a)  8  Ann,  Kemhle  v.  Atkins,  Holt, 
434 ;  Willet  v.  Chambers,  Cowp.  814. 
But  if  two  persons,  not  partners,  pay 
money  on  their  joint  account  into  a 
bank,  a  payment  by  the  bankers  to  one 
only,  is  not  a  payment  which  binds  the 
other;  Innes  v.  Stephenson,  1  M.  Sc 
R.  145. 

(6)  2  Co.  68 ;  Bac.  tit.  Release  (D); 
Stead  ▼.  Sait,  3  Bing.  103. 

(c)  Rothweil  V.  Humphreys,  I  Esp. 
R. 406;  2  C.  &  P.  325,  333. 

(d)  Wintle  v.  Crwother,  1  C.  &  J. 
316.  : 
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latter  is  acting  on  his  own  account,  there  is  no  claim  agiiu 
firm  (e).  It  seems  that  one  partner  cannot  bind  the  fir 
drawing  or  accepting  bills,  if,  (as  in  the  case  of  a  Mining  Com] 
it  be  neither  usual  in  a  business  of  that  sort  to  use  such  i 
ments,  nor  necessary  so  to  do  to  carry  on  the  particular  ooi 
and  no  express  authority  has  been  given  {/). 

A  partnership  cannot  acquire  any  property  in  goods  ob 
by  the  fraud  of  one  of  the  partners,  to  which  the  others  a 
privy  (g). 

Where  one  of  two  partners,  with  the  intention  of  cheatii 
other,  goes  to  a  shop  and  purchases  articles,  such  as  mi{ 
used  in  the  partnership  business  (A),  which  he  instantly,  by  ] 
ing,  converts  to  his  own  use ;  if  there  were  no  ooUusioQ  be 
him  and  the  seller,  this  is  to  be  considered  a  partnership  tn 
tion,  and  the  innocent  partner  is  liable  for  the  price  of  the  ( 
without  proof  of  any  previous  dealings  between  the  parti 
And  where  bankers,  employed  to  receive  dividends  in  the*i 
had  in  their  own  books  credited  their  employers  with  the  divi 
as  received,  and  had  allowed  them  to  draw  without  bavin 
other  funds  in  their  hands ;  it  was  decided  by  Besty  C.  J.,  tli 
bankers  were  bound  by  the  entries  so  made,  though  not  oomi 
<;ated ;  and  though  they  were  fraudulently  made  by  one  c 
partners,  the  money  never  having  been  received  by  the  hous 

There  appears  to  be  some  doubt  whether  one  partner  can 
the  firm  by  signing,  in  the  names  of  the  partners,  but  wi 
their  knowledge,  a  guarantee  for  the  debt  of  a  third  person 
Ex-parte  Gardom  (I)  it  seems  to  have  been  considered  that 
power  existed,  but  the  point  did  not  undergo  much  investig. 
In  a  subsequent  case  before  Lord  EUenboraugh^  at  Nisi  Priu 
where  one  of  two  merchants,  (partners,)  signed  a  guarantee  i 
partnership  firm,  his  Lordship  held  that,  ^^  as  it  was  lud  usu4 


(e)  Baker  v.  Charlton,  Peake's  R.  (/i)  v.  La^ffiM^  1 

80,  81 ;    Sutton  ▼.  Gregory,  Peake's  392,  note. 

Addl.   Cases,  150 ;  in  this  case  the  (i)  Bond  v.  Gibson,  1  Camp, 

partners  resided  in  different  countries.  (k)  Hume  v.  Bolland,   1  R. 

And  see  South  Carolina  Bank  v. Case,  371 ;  Shaw  v.  Dartnall,  0  B.  & 

8  B.  &  C.  427 ;  post  204.  0  D.  &  R.  54,  S.  C  ;  Shaw  t. 

(/)  Dickinson  ▼.  Valpy,  10  B.  &  cock,  7  id,,  73. 

C.   128;  Greenslade  y.  Dower,  7  id.,  (I)  15  Ves.  jun.  286. 

835.  (m)  Duncan  y.  Lowndes^  3  < 

(g)  KUby  v.  WiUon,  1   R.  &  M.  478. 
178. 
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mtrchania  in  the  common  course  of  business  to  give  collateral 
mgagements  of  that  sort,  the  plaintiff  should  prove  that  the 
purtner  signing  had  the  authority  from  his  copartner  to  s^  the 
(Mitoership  firm  to  the  guarantee.''  And  his  Lordship  observed, 
that  *^  it  is  not  incidental  to  the  general  power  of  a  partner  to  bind 
Us  copartners  by  such  an  instrument.*^  But  it  would  be  sufficient 
to  prove  a  parol  acknowledgment  from  the  other  partner,  subse- 
quently to  the  guarantee,  that  it  was  properly  given  {n)  ;  or  to 
fhow  a  previous  course  of  dealing,  in  which  similar  guarantees  had 
been  given  in  the  partnership  firm,  with  the  privity  of  both  part- 
len  (o)  ;  or  that  the  guarantee  was  given  in  the  course  of,  and  as 
incidental  to,  a  transaction  falling  within  the  ordinary  course  of 
the  business  of  the  firm,  and  that  it  was  notified  to  the  other  part- 
ners, who  expressed  no  dissent  (p). 

It  has  been  recently  decided,  that  one  of  several  partners  can- 
not bind  the  others  by  a  submission  to  arbitration,  even  of  matters 
arising  out  of  the  business  of  the  firm ;  the  entering  into  such 
submission  being  no  part  of  the  ordinary  business  of  a  trading 
partnership  (9). 

The  general  rule  is,  that  one  partner  cannot  bind  the  firm,  by 
entering  into  an  instrument  under  seal,  even  though  the  partner- 
llup  articles  be  by  deed ;  unless,  by  a  power  of  attorney  under 
seal,  be  be  invested  by  his  copartners,  with  an  express  and  spe- 
cial authority  (r)«  And  if  one  partner  acknowledge  that  he  gave 
another  partner  authority  to  execute  a  deed  for  him,  the  presump- 
tion is,  that  it  was  a  legal  authority,  that  is,  under  seal ;  and  such 
authority  must  be  produced,  the  bare  acknowledgment  being  in- 
sufficient {s).  But  if  one  partner,  in  the  presence  of  the  other j 
and  with  his  express  consent,  execute  a  deed  for  both  of  them,  in 
a  transaction  in  which  both  are  interested,  it  is  a  valid  execution 
by  both ;  although  there  be  but  one  seal,  and  it  be  not  put  twice 
on  the  same  wax  (/). 

The  subsequent  approval  and  recognition  by  the  firm,  of  the 


(«)  And    see  Ex  parte  Banbanus,  (r)  Harrison  v.  Jackson^  7  T.  R. 

8  Yes.  540.  207;    Thomason  v.  Frere,  10  East, 

(o)  See  id, ;  Sandilands  v.  Marsh,  418  ;  Clinan  v.  Coohet  1  S.  &  L.  22. 

2  B.  &  Aid.  673,  678,  679.  (ir)  Steiglitz  v.  EgginUm,  Holt  N. 

(p)  Id, ;  Ex  parte  Nolte,  2  G.  &  J.  P.  R.  141. 

295.  (0  ^^^  V-  DtmstervUle,  4  T.  R. 

{q)  Stead  v.  Salt,  3  Bing.  101.  313. 
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act  or  contract  of  one  of  the  partners,  or  their  privity  and  nleno^, 
afford  powerful  evidence  that  he  was  invested  with  a  suflBdent 
prior  authority  to  bind  all  the  partners  (u).  So,  acts  subsequent 
to  the  time  of  delivering  goods  on  a  contract,  may  be  admitted 
as  evidence,  to  shew  that  the  goods  were  delivered  on  a  partner- 
ship account,  if  it  were  doubtful  at  the  time  of  the  contract ;  but 
if  it  clearly  appear,  that  no  partnership  existed  at  the  time  of  the 
contract,  no  subsequent  act  by  any  person  who  may  afterwards 
become  a  partner,  (not  even  an  acknowledgment  that  he  is  liable, 
or  his  accepting  a  bill  of  exchange  drawn  on  them,  as  partners, 
for  the  very  goods),  will  make  him  liable  in  an  action  for  goods 
sold  and  delivered ;  although  he  will  be  liable  to  an  action  on  the 
bill  of  exchange  {x). 

But  a  firm  is  not  bound,  where  the  partner  contracting  with 
one  partner  is,  at  the  time  of  the  transaction,  aware,  (or  had  reason 
to  suspect,)  that  the  latter  is  acting  collusively,  and  for  his  own 
benefit^  though  in  the  name  of  the  partnership ;  even  in  cases  in 
which,  if  no  such  notice  existed,  the  other  partner  would  be  liable 
(y).  And  where  the  transaction  is  not  bonA  JidCy  notice  to  one 
party  is  not  impliedly  notice  to  the  firm  (z). 

It  is  not  always  possible,  nor  is  it  necessary,  to  give  positive 
evidence  of  covin :  in  many  cases  it  may  be  inferred  from  the 
nature  of  the  transaction. 

In  SIdreJf  ami  others  v.  Wilks  and  others  (a),  the  plaindflTs 
drew  a  bill  of  exchange,  for  a  balance  due  from  Bishop  and  IVUks, 
for  |)orter  sold  to  them,  exclusively  of  their  third  partner,  Robson; 
and  then  they  sought  to  charge  Robsmi,  ns  well  as  BUIiop  and 


(ii)  Ex  jmrte  Bonbonus,  8  Vcs.  540 ; 
Ex  parte  BowncsSy  2  M.  &  Sel w.  484 ; 
Duncan  ▼.  Lowndes,  3  Camp.  478 ; 
Ex  parte  Nolle,  2  G.  &  J.  295.  Sec 
further  as  to  this  principle,  ante,  177. 

{x)  Sarille  v.  Jnobertson  and  ano- 
ther, 4  T.  R.  720. 

(v)  Shirreff  v.  Wilks,  1  East,  48  ; 
Arden  v.  Sharpe,  2  Esp.  K.  523; 
Swan  ¥•  Steele,  7  East,  210 ;  Ridley  v. 
Taylor,  13  East,  175  ;  Ex  parte  Bonbo- 
mis,  8  Ves.  542 ;  Snaith  v.  Burridge, 
4  Taunt.  684 ;  Vere  ▼.  Ashby,  10  B.  & 
C.  2i)8.  If  a  person  collude  with  one 
))ai-tucr  to  injure  the  othera,  the  lat- 
ter uiuy,  it  seems,  jointly  sue  the  per- 


son colludinpf,  in  case;  Longman  v. 
Pole,  M.  &  M.  223. 

(r)  Bignoid  v.  Waterhoute,  1  M.  & 
Selw.  259. 

(a)  1  East,  48;  and  see  Gretm  t. 
Deakin,  2  Stark.  347,  It  is  a  ge- 
neral rule  that  an  incoming  partner 
cannot  he  charged  by  a  creditor  for 
a  debt  due  from  the  former  part- 
ners, aUhough  the  old  partners  agreed 
with  tlie  new  member  that  he  should 
be  re<;arded  as  a  partner  from  a  period 
anterior  to  the  time  the  debt  was 
contracted;  Veres.  Ashby,  lOB.&C. 
288. 
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WUkij  by  the  acceptance  of  Bishop  in  the  partnership  firm  of 
^  G.  Bishop  and  Co/*  But  the  Court  held  that  from  the  intrinsic 
nature  of  the  transaction,  the  plaintiffs  must  have  been  conscious 
that  it  was  an  unauthorised  act  in  them  to  draw  on  the  partner- 
abip  firm,  and  funds  of  the  three^  for  the  separate  debt  of  two ; 
tod  that  Robaon  was  ignorant  that  they  had  so  done ;  and  con- 
Kquently,  that  he,  RiAson^  was  not  liable.  And  it  seems  that 
edlusiofi  between  the  two  plaintiffs  and  Wilks  and  Bishop^ 
might,  io  that  case,  be  more  fairly  inferred,  as  the  three  partners, 
who  were  the  only  persons  likely  to  know  whether  actual  fraud 
eiisced,  could  not,  from  being  parties  to  the  suit,  be  called  to 
afford  positive  evidence  of  the  fact. 

In  Exparte  Gould'mg{b\  the  bankrupt,0'JW/K,  having  contracted 
a  debt  with  the  petitioners,  entered  into  a  partnership  with  the 
other  bankrupt,  Martin,     After  the  partnership,  the  agent  of 
(FNeiU  delivered  to  the  petitioners,  in  satisfaction  of  their  debt, 
a  ImII  drawn  by  him  on  the  firm  of  NeiU  and  Martiriy  and  such 
bBl  was  afterwards  accepted  by  O'Neill,  in  the  name  of  the  firm. 
It  appeared  that  O'NeiWs  acceptance  of  this  bill  was  without  the 
authority  or  privity  of  Martin  ;  but  it  did  not  appear  that  there 
was  any  express  collusion,  or  knowledge  that  Martin  had  not 
authorised  WNeill  to  give  the  partnership  acceptance.      The 
question  was,  whether  the  petitioners,  under  the  circumstances, 
were  entitled  to  prove  the  bill  against  the  joint  estate  of  O^Ncill 
and  Martin.     The  Vice  Chancellor  said,  *'  For  the  petitioners  it 
is  argued,  that  there  being  no  fraud  on  their  part,  they  are  en- 
titled to  this  joint  proof.     Upon  an  attentive  consideration  of  the 
serend  authorities  which  have  been  referred  to,  I  am  of  opinion, 
4at  where  one  partner  gives  the  acceptance  of  the  firm,  in  pay- 
ment of  his  separate  debt,  without  authority  from  his  copartner, 
^h  acceptance  does  not  bind  the  firm,  and  that  the  petitioners 
c«nnot  prove  against  the  joint  estate."     It  seems  that  the  mere 
^tumstance  that  the  debt  which  forms  the  consideration  for  the 
JhU,  was  due  only  from  the  one  partner  who  actually  accepts  or 
"^dorses  the  biU  in  the  partnership  firm,  ought  to  induce  the  cre- 
ator receiving  the  bill,  to  inquire  from  the  other  partners  whether 
^  separate  debtor  had  their  express  authority  to  give  the  instru- 


W  8  G.  &  J.  118;  Green  v.  Dea-      terman,  3  Esp.  R.  730. 
*»i  «  Stark.  R.  347 ;  WelU  v.  Mas- 
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ment;  and  that  fraud  shall  be  presumed^  unless  the  express 
authority  of  the  one  partner,  thus  to  apply  the  partnership  pro-' 
perty  in  liquidation  of  his  separate  demand,  be  established.  This 
doctrine  appears  to  be  confirmed  by  the  recent  case  of  Heath  ▼• 
Sansmn  (c) ;  in  which  the  Court  held  that,  under  such  circum- 
stances, even  an  indorse  of  a  bill  or  note,  thus  given  in  fraud  of  < 
firm,  cannot  sue  the  firm  thereon,  without  proving  that  be  took 
the  bill  for  value,  although  no  notice  had  been  given  him  to  move 
the  consideration.  But  in  the  case  of  Ridley  and  another  V, 
Tcajhr  (d),  though  the  plainti£Ps,  the  separate  creditors  of  one 
partner,  took  the  joint  security  of  the  firm  without  consulting  all 
its  members,  the  Court  would  not  infer  fraud.  In  that  case  the 
bill  appeared,  on  the  face  of  it,  to  have  been  drawn  in  the  name 
of  the  firm,  for  a  larger  amount  than  the  particular  debt,  payable 
to  their  own  order,  eighteen  days  before  the  delivery  of  it  to  the 
separate  creditors,  and  to  have  been  accepted  and  indorsed  belbre 
such  delivery.  And,  though  the  indorsement  was  in  fact  made  by 
the  hand  of  the  debtor  partner,  yet  it  did  not  appear  that  that 
fact  was  known  to  the  separate  creditors  at  the  time ;  which  the 
Court  much  relied  upon,  as  direct  evidence  might  have  been  given 
of  the  covin,  or  want  of  authority,  if  it  existed.  Under  the  whole 
of  the  circumstances  of  that  case,  the  Court  thought  there  did  not 
appear  that  there  was  any  such  crassa  negligentia  on  the  part  of 
the  plaintiffs,  in  not  inquiring  whether  the  partner,  with  whom 
they  dealt,  was  authorised  to  dispose  of  the  security,  (which  had 
originally  been  partnership  property,)  as  his  own,  as  to  render  the 
transaction  on  that  account  fraudulent,  and  therefore  void. 

If  a  bill,  accepted  in  a  partnership  firm,  be  applied,  with  the 
knowledge  of  the  party  who  takes  the  bill,  in  part  Ofilt/^  to  the 
separate  use  of  the  partner  who  actually  accepts  it,  a  secret 
partner,  not  known  to  the  individual  who  receives  the  bill,  is 
liable  in  respect  of  so  much  of  the  amount  as  is  not,  to  the  know- 
ledge of  the  taker,  applied  to  the  separate  use  of  the  partner  who 
accepts  the  bill  (e). 

Where  A.  and  B.  agreed  to  take  a  farm,  and  pay  C,  a  former 
occupier,  for  certain  articles,  by  bills  drawn  at  three  months ;  and 
C,  afterwards,  without  the  knowledge  or  consent  of  J,,  took  from 


(c)  2  B.  &  Ad.  291.  (e)  IVintle  v.  Crowther,  1  C.  &  P. 

(d)  13  East,  175.  316. 
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B,  bills  for  the  amount,  payable  at  sir  and  twelve  months^  ac- 
ocpCed  by  himself  in  his  own  name  and  ^.^s ;  it  was  held  that  the 
latter  could  not  be  sued  on  the  bills  (f).  The  Court  considered 
tiiat  B.  bad  not^  under  such  circumstances,  sufficient  authority 
to  famd  ji. 

It  was  agreed  between  the  plaintiffs,  and  one  of  the  defendants, 
pfoprietors  of  a  stage-coach,  to  carry  certain  parcels  for  the 
plauitiff  free  of  expense,  which  were  accordingly  carried  for  two 
jours,  but  there  was  no  evidence  of  any  knowledge  of  this  agree- 
ment by  the  other  defendants ;  and  the  defendants  had  given 
Bodce  that  they  would  not  be  accountable  for  parcels  above  the 
value  of  52.,  unless  entered  and  paid  for,  &c. ;  it  was  held  that 
the  defendants  were  not  liable  for  the  loss  of  a  parcel  above  the 
ndue  of  52.,  sent  by  the  plaintiff  under  the  agreement.  No  notice 
of  the  value  of  the  parcel  had  been  given  to  the  defendants.  The 
Court  considered  the  agreement  with  one  of  the  firm  as  a  fraud 
OQ  the  other  partners,  and  made  for  the  individual  benefit  of  the 
plaintiff  (^). 

Although  no  fraud  exist,  and  the  transaction  is  purely  of  a 
partnership  nature,  the  act  or  contract  of  one  partner  does  not 
hind  the  firm,  if  the  creditor  received  a  previous  express  warning 
from  the  other  partners,  that  they  would  not  consider  themselves 
responsible  {h).  The  authority  of  one  partner  to  bind  the  firm  is 
only  implied ;  and  no  one  can  become  the  creditor  of  another 
against  his  express  and  declared  will. 

There  have  been  some  decisions  in  regard  to  the  liability  of 
partners  for  money  actually  advanced  to  one  partner,  but  applied 
to  partnership  purposes.  It  seems  that  if  a  partner  solely  borrow 
a  sum  of  money ,  and  give  his  own  security  for  it,  it  does  not 
become  a  partnership  debt,  by  being  applied  for  partnership  pur- 
poses, even  with  the  knowledge  of  the  other  partner  (i).  In 
Smith  V.  Craven  (k\  it  appeared  that  ^.,  £.,  and  C,  not  being 


(/)  Greenslade  v.  Dower,  7  B.  &  C.  A  subsequent  act  of  adoption  or  recog- 

S36.  nition  might  render  the  party  liable. 

(^)  Bignold  ?.  Waterhome,  1  M.  &  Willis  v.  Ih/saru     See  Ante,  203. 

Selw.  255.  (i)  Beavan  v.  Lewis,   I   Sim.  376 ; 

(A)  V.    Layfield,   I  Salk,  Loyd  ?.  Freshfield,  2  C  &  P.  325 ; 

292;  GaUwayy.   Matthew,  10  East,  Vere  y,  A  shby,  10  B,  Sc  C.  288, 

264  ;    Willis  v.   Dijson,   1  Stark.  R.  (A)  I  C.  &  J.  500. 
164  ;  Vice  v.  Fieming,  1  Y.  &  /.  227. 
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general  partners,  entered  into  a  joint  speculation,  and  each  was 
to  contribute  a  third ;  it  was  held,  that  A.^  who  had  paid  his 
share,  was  not  h'able  to  the  bankers  of  B,  for  monies  advanced  by 
such  bankers,  on  the  individual  credit  of  J?.,  with  the  knowledge 
of  A.,  thougli  such  monies  were  applied  in  payment  of  Inlk 
drawn  upon  B.  in  the  course  of  the  joint  speculation.  And  where 
one  of  two  partners  drew  bills  of  exchange  in  his  own  namcj  which 
he  procured  to  l>c  discounted  with  a  banker,  through  the  medium 
of  the  same  agent,  who  procured  the  discount  of  other  bills, 
drawn  in  the  partnership  firm  with  the  same  banker ;  it  was  held, 
that  the  latter  had  no  remedy  against  the  partnership^  either 
upon  the  bills  so  drawn  by  the  single  partner,  or  for  money  had 
and  received  through  the  medium  of  such  bills,  although  the 
proceeds  were  carried  to  the  partnership  account ;  the  money 
being  advanced  solely  on  the  security  of  the  parties^  whose  names 
were  on  the  bills,  by  way  of  discount^  and  not  by  way  of  loan  to 
the  partnership,  although  the  bankers  conceived  at  the  time  that 
all  the  bills  were  drawn  on  the  partnership  account  (I),  But 
where  one  of  several  partners,  with  the  privity^  and  by  the  auiko' 
Hty  of  tlie  others^  drew  bills  of  exchange,  in  his  own  name,  upon 
the  partnership  firm,  in  favour  of  persons  who  advanced  the 
amount,  which  he  applied  to  the  use  of  the  partnership ;  LcNtl 
Ellenbarouffh^  C.  J.,  held  at  Nisi  Prius,  that  although  the  part- 
ners were  not  jointly  liable  on  the  bills,  they  might  be  jointly 
sued  by  the  payees  for  money  lent,  the  transaction  being  a  loan 
rather  than  a  discount  (m). 

Although  the  firm  may  be  liable  to  the  lender  of  money, 
advanced  to  one  partner  for  the  partnership  purposes,  on  the 
credit  of  the  firm  ;  yet  if  the  loan  be  made  to  one  partner,  under 
circumstances  of  negligence,  and  out  of  the  ordinary  course  of 
business,  and  the  money  be  misapplied,  the  other  partners,  not 
being  privy  to  the  advance,  will  not  be  liable,  although  the  part^ 
ner  who  received  the  money  said  at  the  time,  that  he  borrowed  it 
for  the  firm  (w). 

In  regard  to  contracts  of  a  personal  nature  with  a  firm,  as  a 
contract  with  coachmakers  to  hire  of  them  a  carriage  for  a  certiun 


(/)  Emlfi  V.  Lye^  15  East,  7 ;  sec  in  Smith  v.  Craven ^  \  C.  &  J.  507 ; 

Ex  parte  fiolUho,  Buck.  1 1 00.  E.r  parUt  lh)Htho^  Buck,  1  liK). 

\m)  Denton  ?.  /6>6tV,  3  Camp.  4J)3  ;  (w)   Loyd  v.  Fresh  field,  2  C  fk  P. 

observed  upon  by  Mr.  Baron  Baylcy,  325. 
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temi,  it  seems  that  the  firm  cannot,  by  dissolving  the  firm  and 
receiving  a  new  partner,  and  transferring  the  carriage  and  the 
intaicst  of  one  of  the  partners  in  the  contract  to  another  person, 
Tot  in  him  a  right  of  action  on  such  contract  (p). 

8rd.    Of  the  Dissolution  of  a  Partnership^   and  of  Contracts 

subsequently  made. 
A  partnership  mayT)e  dissolved  (q) ;  1st,  by  the  act  of  the  parties, 
18  by  their  mutual  consent;  or  where  no  specific  period  is  limited 
ibr  the  continuance  of  the  partnership,  either  party  may  dissolve 
it  instantly  (r) :  Sndly,  by  the  act  of  God,  as  by  the  death  [s) 
of  one  of  the  partners :  3rdly,  by  act  of  law,  as  where  the  part- 
nership is  formed  to  effect  a  particular  object,  which  is  found  to  be 
impracticable,  and  wholly  fails  {t) ;  or  where  one  of  the  partners 
becomes  a  bankrupt  (u). 
But  in  order  to  render  the  dissolution  of  a  partnership  effectual, 
regards  the  public,  it  is  in  general  necessary  that  notice  should 
iven  thereof  in  the  Gazette  (x).  And  if  a  partner  retire,  with- 
out notice  being  given  in  the  Gazette,  and  the  name  of  the  firm  is 
still  preserved,  a  person  dealing  with  the  firm  after  the  dissolution, 
nay  still  call  upon  all  the  original  parties,  unless  he  had  notice, 
or  knew,  that  one  of  them  had  retired  (y\     And  even  where  an 
infant  held  himself  out  as  being  in  partnership  with  T,  S ,  and 


{p)  Rohtan  T.  Drummond,  2  B.  & 
^d.  303. 

(g)  See  1  Montagu  on  Partnership, 
96,  part  iii.  c.  1 ;  French  Code  Civil, 
iiook  3,  tlL  9,  c.  3. 

(r)  Master  v.  Kirton^  3  Ves.  74 ; 
TmUenall  v.  Groote,  2  B.  &  P.  131  ; 
Pmcoek  v.  Peacock^  16  Ves.  49;  Tea- 
tkgmonhaugh  \,Fenw%ck^  17  tU,  298 ; 
Cruwthay  t.  Maule,  1  Swanst.  508,  per 
Lord  Eldon,  C;  see  Littlewood  v. 
CaUweU,  11  Price,  48;  Heath  w,  San- 
Jom,  1  Ner.  &  M.  104  ;  4  B.  &  Ad.l73, 
8.C. 

{s)  Pearce  t.  Chamberlain^  2  Ves, 
33;  Crawdwy  t.  Mavle,  1  Swanst. 
508  ;  per  Eldon,  C— "  Although  a 
partnership  is  entered  into  for  a  tenn 
of  years,  it  is  previously  dtssolved  by 
the  death  of  either  of  the  partners, 
unless  there  be  an  express  stipulation 
to  the  contrary  ;"  Crawford  v.  Hamil- 
ton,  3  Madd.25 1.  As  to  the  effect  of 
SBch  stipulation,  if  nominee  of  de- 
ceased partner  wrill  not  act,  &c.,  Reg- 


show  V.  Matthews^  2  Russ.  62.  It  may 
be  doubtful  whether  even  decided  and 
settled  lunacy t  ipso  facto  dissolves  the 
partnership  ;  but  it  seems  that,  under 
circumstances,  it  would  form  a  ground 
for  a  decree  in  equity  for  a  dissolution. 
See  Saijer  v.  Burnett ^  Wats,  on  P., 
382 ;  1  Montagu  on  P.,  16  n ;  and  tho 
cases  cited  in  Uie  note  to  Crawshay  t. 
Matde,  1  Swanst.  514. 

(/)  Baring  v.  Dix,  1  Montag.  Part- 
nership, 90,  note  (A);  Nockles  r, 
Crosby,  3  B.  &  C.  814 ;  5  D.  &  R. 
751,  S.C. 

{u)Hayne  v,  Bolleston,  Burr.  2174  ; 

Fox  V.  Hanbury,  Cowp.  447;    L'jf 

parte  Ruffin,  6  Ves.    126;    Smith  v. 

Stokes,   1   East,   364;    Thomatim    v. 

Frere,  10  >(/.,  418 ;  Harvey  v.  ('rUlutUt 

5  M.  &  Selw.  336,  .340. 

(x)  Gorham  v.  ThomptoHt  Vtiu^p 

R.  42;  Godfrey  v.  TurnhiJl,  J  i'^ 

R.371. 

(y)  Parkin  v.  CarrythMtSf  ^  p44f  ff 

248.  '  ^ 
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continued  to  act  as  such  till  within  a  short  period  of  his  coming 
of  age,  but  there  was  no  proof  of  his  doing  any  act  as  a  partner 
after  that  period ;  it  was  held  that  it  was  his  duty  to  notify  his 
disaffirmance  of  the  partnership  on  arriving  at  the  age  of  twenty- 
one,  and  as  he  had  neglected  to  do  so,  that  he  was  responsible  to 
persons  who  had  trusted  T.  S.  with  goods  subsequently  to  the 
infant's  attaining  twenty-one,  on  the  credit  of  the  partnership  (i). 
A  public  notice  will,  however,  be  sufficient  to  exonerate  a  retiring 
partner  from  the  responsibility  on  contracts  entered  into  by  the 
firm  after  such  dissolution,  with  persons  who  had  not  previously 
transacted  business  with  it ;  even  though  such  persons  were  igno- 
rant of  the  dissolution,  and  the  remaining  partners  carry  on  the 
concern  under  the  style  of  the  old  firm,  without  the  consent  of 
the  former  partner  (a).  And  it  appears  that  a  partner  who  has 
never  been  known  to  be  such,  that  is,  a  dormant  partner,  need 
give  no  notice  whatever  of  his  retirement,  to  discharge  himsdf 
from  responsibility  to  persons  who,  being  ignorant  that  he  was 
once  a  partner,  subsequently  contract  with  the  firm  {b). 

It  is  however  clear,  that  an  express  and  particular  notice  of  the 

dissolution  must  be  given,  or  actual  knowledge  thereof  proved,  to 

discharge  a  retiring  partner  from  future  responsibility  to  persons 

who,    before  the    dissolution,    trusted  and  dealt  with  all  the 

partners  (c). 

A  change  of  partners  in  a  banking-house  is  generaUy  noti- 
fied by  a  circular  letter  to  the  customers ;  but  it  seems  that  a 
change  of  names  in  the  printed  cheques  of  the  house  is  sufficient 
notice  of  the  dissolution  of  the  partnership,  to  those  customers 
who  have  drawn  cheques  addressed  to  the  new  firm  (jd).  And 
where  a  person  sued,  as  a  partner,  for  the  value  of  goods  fur- 
nished for  ^^  the  owners  "  of  a  ship,  was  neither  a  partner  in  fact 
at  the  time,  (having  parted  with  his  share  some  time  before);  nor 
held  himself  out  as  such,  having  before  withdrawn  his  name 
from  the  description  of  the  firm  at  the  counting-house,  and  sent 
circular  letters  to  the  correspondents  of  the  house,  notifying  the 
change ;  it  was  decided,  that  he  should  not  be  charged,  merely 
because  having  effectually  conveyed  his  whole  share  in  the  ship 

(2)  Goode  V.  Harrison^  5  B.  &  Aid.  (c)    Graham  y.  Hope,   Peake's  R. 

147;  ante,  125.  154;  ChiUy  on  Bills,  8th  ed.  62.  See 

(a)  Newtome  v.  Coles,  2  Camp.  617.  Dolman  v.  Orchard,  2  C.  &  P.  104. 

(6)  Heath  y. Sansom,  1  N.  &  M.  (d)  Bar/ootT.  GoodaU,SCKm^.  147. 
104  ;  4  B.  &  Ad.  172,S.  C;  ante,  196. 
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befbie  that  time,  he  had  subsequently  joined  with  the  assignees 
cf  the  bankrupt  partners  in  the  ship,  in  making  a  good  title  to  it, 
to  a  purchaser  from  the  assignees  (e). 

Whenever  a  communication  has  been  made  of  the  intention  of 
parties  to  dissolve  a  partnership,  which  is  in  the  course  of  execu- 
lioii,  the  burden  is  thrown  upon  the  creditor  of  proving  that  the 
intcntioii  has  been  abandoned  (f). 

After  the  dissolution  of  a  firm,  and  due  notice  thereof  given, 
▼hen  necessary,  it  is  not  in  the  power  of  one  of  the  members  who 
composed  the  firm  to  bind  the  others,  by  putting  the  partnership 
oo  any  negociable  security,  although  the  instrument  existed 
to  the  dissolution,  or  was  made  for  the  purpose  of  liquidating 
the  partnership  debts,  and  the  party  signing  was  authorised  to  settle 
the  partnership  affairs  (g).  But  the  authority  and  power  of  the  part- 
ners continue  for  some  purposes,  in  regard  to  transactions  which 
occurred  during  the  partnership  (A).  Thus,  either  party  may, 
after  a  dissolution,  receive,  or,  it  seems,  release  a  debt  due  to  the 
old  firm ;  although  it  were  stipulated  as  one  of  the  terms  of  disso- 
lution, that  the  debt  should  be  paid  to  the  other  partner,  or  to  a 
tlurd  person  (i)  ;  and  an  admission  made  by  one  of  two  partners  {k) 
after  the  dissolution  of  the  partnership,  concerning  joint  con* 
tracts  that  took  place  during  the  partnership,  is  competent  evidence 
to  charge  the  other  partner  (/).  And  where  by  a  deed  of  dissolution 
of  partnership,  a  power  was  reserved  to  the  remaining  partners 
to  use  the  name  of  the  retiring  partner,  in  the  prosecution  of  all 
suits ;  in  an  action  in  which  judgment  had  been  obtained  by  all 
die  partners  before  the  dissolution,  it  was  held,  that  the  remaining 
partners  had  authority,  under  that  power,  to  give  to  the  defendant 
a  note  for  the  payment  of  the  sixpences,  under  the  Lords'  act,  on 
behalf  of  themselves  and  the  retiring  partner  (m). 

Where  J*,  being  a  member  of  a  partnership  consisdng  of  several 
individuals,  drew  a  bill  of  exchange  in  blank,  in  the  partnership 


(#)  driver  T.  Humble,  16  East,  169. 

(J")  Paienon  v.  Zachanah,  I  Stark. 
£.  71. 

(^)  Abel  T.  SutUm,  3  Esp.  108  ; 
RtMrn^Ucm  T.  Lewit^  1  Camp.  281  ; 
Thomuim  v.Frtre,  10  East,  418. 

ik)  Beak  t.  Beak,  3  Swanst  627. 

(t)  Porter  t.  Brittow^  6  M.  &  Selw. 
156;  Kmg  r.  Smith,  4  C.  &  P.  106. 
See  Biggs  r.Fellow9,SB.ScC,  402. 


(k)  Aliter  in  the  case  of  part  oumern 
of  a  ship,  Jaggert  v.  Binningt,  1  Stark. 
64 ;  Hooper  t.  Ltisbv,  4  Camp.  66. 

(/)  Woody. Braddick,  1  Taunt.  104. 
Retiring  partner  liahle  for  old  debt 
of  firm,  though  the  creditors  took  the 
bill  of  the  remaining  partners,  &C. 
David  Y.ElUce,  5  B.  &  C.  196 ;  7  D. 
&  R.  690.  S.  C. 

(m)  Burton  t.  /fftta,5  B.  &  Aid.  367. 
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firm,  payable  to  their  order ;  and  having  likewise  indorsed  it  in  the 
partnership  firm,  delivered  it  to  a  clerk  to  be  filled  up  for  the  use 
of  the  partnership,  as  the  exigencies  of  business  might  require, 
according  to  the  course  of  dealing  in  other  instances ;  and  after 
A.\  death,  and  the  surviving  partners  had  assumed  a  new  firm, 
the  clerk  filled  up  the  bill,  inserting  a  date  prior  to  j^.'^s  death, 
and  sent  it  into  circulation  ;  it  was  held,  that  the  surviving  part- 
ners were  liable  as  drawers  of  the  bill,  to  a  bonAJide  indorsee  for 
value^  though  no  part  of  the  value  came  to  their  hands  {n). 

Srdly.     Of  Contracts  with  the  Assignees  of  a  Bakkbuft. 

Assignees  of  a  bankrupt  cannot  be  declared  against  m  thai  cAo- 
racter  upon  contracts  entered  into  by  them  ;  but,  as  they  become 
personally  and  individually  liable  on  their  engagements,  they  must 
be  sued  accordingly  (o).  And  the  Bankrupt  Act,  6  G.  IV.  c.  16, 
sec.  Ill,  provides  that  they  shall  not  be  Uable  to  an  action  at  law 
at  the  suit  of  the  creditors,  to  recover  dividends.  The  rights  of  the 
assignees  upon  a  contract  made  by  the  bankrupt  after  his  bank- 
ruptcy, and  before  he  has  obtained  his  certificate,  with  a  third 
person ;  and  the  competency  of  the  bankrupt  to  sue  on  such  a  con- 
tract, or  upon  an  agreement  entered  into  by  him  with  his  aang- 
nees,  have  been  already  considered  (p). 

It  has  been  held  upon  error,  after  verdict,  that  assignees  may 
lend,  or  pay  for  the  use  of  another,  money,  part  of  the  bankrupt's 
estate,  and  sue  as  such,  for  the  recovery  thereof  (9).  And  a  count, 
laying  an  account  stated  with  the  bankrupt,  wherein  the  defen- 
dant was  found  in  arrear,  and  being  so  in  arrear,  ^^  promised  to 
pay  the  plaintifis,  as  assignees,'^  is  good ;  and  does  not,  it  seems^ 
require  proof  of  an  express  promise  to  pay  the  assignees  (r). 

The  assignee  of  a  bankrupt  cannot  join  a  count  on  a  cause  of 
action  accruing  to  him  in  his  own  private  right,  with  a  count  on 
his  right  as  assignee  {s). 


(n)  Usher  v.  Dauncet/,  4  Camp.  97.  (v)  AntCy  159. 

(o)  The  provisional  assignee  is  not  (q)  Richardson  t.  Griffin^  5  M.  & 

responsible  for  the  fraud  of  an  agent  Selw.  294. 

appointed  with  due  care,  Raw  v.  Cut-  (r)  Skinner  v.  Rehoto^  T.  8  Ac  9  6. 

ten,  2  M.  &  Scott,  123 ;  9  Bing.  96,  2,  B.  R.  M.  S. ;  1  Selw.  N.  P.,  UOe 

S.  C.    £veu  the  official  assignee  may  Bankrupt  (VI),  8th  ed.  235. 

be  sued  for  money  received  by  him  (s)  Richardson  v.  Griffin,  5  M.  & 

under  a  void  commission.  Monck  v.  Selw.  297. 
Clarke,  10  Bing.  102. 
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The  creditors,  and  assignees,  of  a  bankrupt  met  for  the  purpose 
cf  considering,  whether  unfinished  houses  of  the  bankrupt,  (a 
builder,)  should  he  completed  and  sold.  Some  of  the  creditorSf 
and  one  of  the  assignees,  (fi.,)  were  disinclined  to  proceed.  At 
length  one  of  the  assignees,  ^.,  agreed  to  find  funds  for  the  pur- 
pose^  until  the  bankrupt's  estate  should  produce  sufficient  money ; 
flpon  which  basis  the  creditors  and  both  the  assignees  agreed  that 
the  work  should  be  finished.  The  assignee.  A.,  who  had  agreed 
to  supply  funds,  employed  the  plaintifiT  to  do  part  of  the  work 
neoestary  for  the  completion  of  the  houses.  Lord  Kent/on  held, 
kk  an  action  gainst  J.  and  B,^  that  the  assignee  B.,  was  not 
liable  to  the  piaintiiT.  His  Liordship  observed — ^*  This  action 
goes  to  charge  the  assignees  personally,  and  if  the  plaintiff  recover 
against  them  they  must  pay  the  money,  whether  they  can  reim- 
burse themselves  from  the  estate  or  not.  Nothing  can  charge  the 
aaognee  B.  but  a  positive  and  express  agreement,  or  such  a  tacit 
acquiescence  as  plainly  indicated  his  consent.  He  is  not  bound 
by  the  promise  of  the  other  assignee  {t)  ;  and  it  is  plain  he  made 
BO  contract  himself,  for  A.  promised  to  provide  funds,  and  to  him 
only  can  the  plaintiff  look"  (u). 

By  the  Bankrupt  Act,  6  G.  4,  c.  16,  s.  75,  it  is  enacted,  that 
any  bankrupt  entitled  to  any  lease^  or  agreement  Jbr  a  lease  (x)y 
if  the  assignees  accept  the  same,  shall  not  be  liable  to  pay  any 
rent  accruing  after  the  date  of  the  commission,  or  to  be  sued  in 
respect  of  any  subsequent  non-observance,  or  non-performance  of 
the  conditions,  covenants,  or  agreements  therein  contained ;  and  if 
the  assignees  decline  the  same,  shall  not  be  liable  as  aforesaid, 
in  case  he  deliver  up  such  lease,  or  agreement  to  the  lessor  (^), 
or  such  person  agreeing  to  grant  a  lease,  within  fourteen  days 
after  he  shall  have  had  notice  that  the  assignees  shall  have 
declined  as  aforesaid;  and  if  the  assignees  shall  not  (upon  being 
thereto  required)  electa  whether  they  will  accept  or  decline  such 
lease,  or  agreement  for  a  lease,  the  lessor,  or  person  so  agreeing 
as  aforesaid,  or  any  person  entitled  under  such  lessor  or  person  so 


(t)  And  see  2  Pothier,  by  Evans,  /on,  3  Rose,  86 ;  or  to  lessee  and  as- 

66.  sig^ee,  note  to  Wilson  v.  Greenwood, 

(s)  BoihomUyY.  Ushome  ir  another,  1  Swan,  481. 

Pttkc,  Addl.  C.  99.  (v)  Surety's  liability,  TWA  v.  Fysm, 

{x)  This  does  not  extend  to  a  parol  6  Bing.  321  ;  InglU  ▼.  MacdouyaU,  I 

agreement  for  a  lease.  Ex  parte  Sut*  Moore,  196. 
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agreeing,  may  apply  by  petition  to  the  Lord  Chancellor,  who  mmj 
order  them  so  to  elect,  and  to  deliver  up  such  lease  or  agreement, 
in  case  they  shall  decline  the  same,  and  the  possession  of  the 
premises;  or  may  make  such  other  order  therdn,  as  he  shall 
think  fit. 

The  jurisdiction  of  the  Chancellor,  under  this  enactment,  is 
only  called  into  action,  where  the  assignees  will  not  come  to  ft 
decision  whether  they  will  or  will  not  accept  the  term,  &C  If  tbej 
have  already  accepted  or  declined,  there  is  no  jurisdiction  (s)* 

It  is  clear  that  a  term  of  years  or  tenancy  to  which  a  banlu 
rupt  is  entitled,  does  not  vest  in  his  assignees  absdhUehfj  by  virtue 
of  the  assignment  from  the  commissioners.  The  right  thereto 
remains  in  the  bankrupt,  until  the  asagnees  do  some  act  amountiDg 
to  an  (acceptance  thereof  (a) ;  or  the  bankrupt  has  delivered  it  op 
to  the  landlord,  under  the  provision  of  the  act  (i). 

There  have  been  several  decisions  on  the  question,  what  diftlly 
or  shall  not  be  considered  an  acceptance  by  the  assignees,  of  a  term 
which  was  vested  in  the  bankrupt  (c).  These  are  collected  and 
arranged  by  Lord  Henley  (d)  in  his  treatise  on  the  bankrupt 
law,  in  the  following  manner. 

Where  the  bankrupt  was  lessee  of  pasture  land,  and  the  aang- 
nees  suffered  his  cows  to  remain  on  the  land  for  two  days,  and 
ordered  them  to  be  milked  there,  Lord  EUenboraugh  was  of 
opinion,  that  this  was  an  adoption  of  the  lease  by  the  assignees  (r); 
and,  in  other  cases,  intermeddling  with  the  farm  of  a  bankrupt(/^ ; 
or  carrying  on  business  upon  the  premises  (g)  ;  was  dedded  to  fix 
the  assignees.  So,  where  the  assignees  took  actual  possession  of 
leasehold  premises,  in  which  were  goods  of  the  bankrupt,  but 
delivered  them  up  as  soon  as  the  goods  were  sold  (&) ;  and  in 
another  case,  where  the  bankrupt  had  a  lease  of  premises,  and 
also  a  reversionary  interest  in  them,  and  the  assignees  sold  all  his 
estate  and  reversionary  interest  in  the  premises  (i) ;  it  was  holdai>9 


(2)  Ex  parte  Clunesy  1  Madd.  R.  77. 

(a)  The  same  nile  seems  to  apply  to 
a£siffnees  under  a  general  composition 
deed  in  trust  for  creditors,  if  the  trus- 
tees were  at  the  time  ignorant  of  the 
existence  of  the  term ;  (Tarter  v,  Wame^ 
Moody  &  M.  479. 

(Jti)  Copeland  v.  Stevensy  I  B.  &  Aid. 
593;  per  Tindal,  C.  J.,  in  Tuck  v. 
/''^«oii,  6Bing.331. 


(c)  See  Woodf.  by  Hanison,  209. 

(d)  2nd  ed.  238. 

(e)  Welth  V.  MyerSj  4  Camp.  3^ ; 
Hancock  v.  Welsh,  1  Stark.  N.  P.  C.  347. 

(/)  Thomas  v.  Pemberton^  7  Taunt. 
206. 

(g)  Clarke  t.  Hume,  1  R.  &  M.  fK7. 

(A)  Hanson  v.  Stevenson,  1  B.  & 
Aid.  303. 

{%)  Page  v.  Goddcn,  2  Staric.  300. 
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that  the  assignees  must  be  considered  as  having  accepted  the  lease. 
A  mere  nominal  dissent  is  not  sufficient ;  and  therefore,  though  an 
•ngnee  by  letter  refuse  to  take  the  estate,  yet,  if  by  acts  he  take 
advantage  of  it,  he  will  still  be  bound  {k).  Where  the  assignees 
put  up  the  premises  to  sell  by  auction,  and  there  was  a  purchaser, 
and  a  deposit  paid,  but  the  contract  of  sale  went  off  without  the 
assignees  showing  why  they  did  not  enforce  the  sale ;  they  were 
oonadered  b'able  (/).  And  in  another  case,  where  they  had  placed  a 
board  up,  with  a  view  to  dispose  of  the  premises,  they  were  holden 
liable,  in  an  action  for  use  and  occupation,  for  a  year'^s  rent  (m). 

But  where  the  assignees  advertised  the  lease,  without  stating 
themselves  to  be  the  owners  or  possessors,  and  no  bidding  offering, 
they  never  took  actual  possession  of  the  premises,  the  Court  of 
King's  Bench  held,  that  the  mere  putting  them  up  to  sale  did 
not  necessarily  bind  them  ;  because  it  might  be  only  an  experi- 
ment to  ascertain  their  value  (n).  So,  where  they  allowed  the 
effects  to  remain  upon  the  premises  for  nearly  twelve  months  after 
the  bankruptcy;  and  for  the  purpose  of  preventing  a  distress  paid 
the  arrears  of  rent  due,  at  the  same  time  giving  notice  to  the  land- 
lord that  they  did  not  intend  to  take  the  lease  unless  it  could  be 
advantageously  disposed  of;  and  afterwards,  having  put  up  the 
lease  to  auction,  and  finding  no  bidders,  never  took  actual  pos- 
lesaion  of  the  premises,  though  they  kept  the  key  for  nearly  four 
months  afterwards,  the  landlord  having  never  demanded  it ;  Lord 
EUenborough  held,  that  they  had  not  made  themselves  assignees 
of  the  lease  (o).  It  has  been  also  holden,  that  a  release  by  the 
aasignees  of  an  under-tenant,  does  not  amount  to  an  acceptance  by 
them  of  the  original  lease  {p). 

4thly.  Of  Contracts  with  the  Assignees  of  an  Insolvent 

Debtor. 
The  situation  of  these  assignees,  is  in  many  respects  analogous 
to  the  position  of  the  assignees  of  a  bankrupt,  in  regard  to  the  law 
of  contracts.  They  are  not  liable  to  be  sued  at  law  by  the 
creditors,  for  dividends.  In  relation  to  contracts  made  by  the 
insolvent  after  his  petition,  and  before  his  final  discharge  (g),  they 

(k)  Clark  v.  Hume,  1  R.  &  M.  208.  Malkin,  479. 

(Q  Hastings  y.  Wilson,  I  Holt,  N.  (o)  (TAee/er  v.  SramoA,  3  Camp.  340. 

P.  C.  290.  (  p)  Hall  V.  Dolne,  8  Taunt.  325 ; 

(m)  Gibson  v.  Courthope,  1  D.  &  R.  2  Moore,  S.  C. ;  sec  Orr  v.  Morris^  6 

206.  Moore,  347. 

(»)  Turner  r.  Richardson,  7  East,  (g)  See  ante^  166. 
336;  see  Carter  v.    Wame,  iloody  & 
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appear  to  be  subject,  generally  speaking,  to  the  rules  which  apply 
to  the  instance  of  the  contracts  of  an  uncertificated  bankrupt. 
And  it  seems,  that  they  cannot  combine  in  the  same  declaration, 
causes  of  action  laid  to  accrue  to  them  as  assignees^  with  causes 
of  action  arising  to  them  in  their  individual  characters  (r). 

By  the  2drd  section  of  the  Insolvent  Act,  7  G.  4,  c.  57  (4)t 
it  is  enacted,  that  if  the  prisoner  shall  be  entitled  to  any  luue  or 
agreement  for  a  lease^  and  his  assignee  shall  not  accept  the  same, 
and  the  benefit  thereof,  as  part  of  such  prisoner's  estate  and 
effects,  the  prisoner  shall  not  be  liable  to  pay  any  subsequent  rent 
to  which  his  discharge  may  not  apply,  nor  be  in  any  manner  sued 
after  such  acceptance,  in  respect  of  any  subsequent  non-observanoe 
or  non-performance  of  the  conditions,  covenants,  or  agreements 
therein  contained ;  provided  that  in  all  such  cases,  the  lessor,  or 
person  agreeing  to  make  such  lease,  his  heirs,  executors,  adminift. 
trators,  or  assigns,  if  the  said  assignee  shall  decline,  upon  his 
being  required  so  to  do,  to  determine  whether  he  will  or  will  not 
accept  such  lease  or  agreement  for  a  lease,  may  apply  to  the 
Court,  praying  that  he  may  either  so  accept  the  same,  or  deliver 
up  such  lease  or  agreement  for  a  lease,  and  the  possession  of  the 
premises  demanded,  or  intended  to  be  demanded ;  and  the  said 
Court  shall  thereupon  make  such  order  as  in  all  the  circumstances 
of  the  case  shall  seem  meet  and  just,  and  such  order  shall  be  bind* 
ing  on  all  parties. 

There  is  reason  to  consider  that  the  decisions  before  cited  (Q,  in 
reference  to  the  acceptance  of  a  term,  &c.,  by  the  assignees  of  a 
bankrvpty  have  equal  application  to  the  instance  of  the  assignees  of 
an  insolvent  debtor,  under  similar  circumstances  (ti). 

A  person  who  has  given  in  on  oath,  a  schedule,  purporting  to 
contain  a  statement  of  all  his  debts  and  credits,  to  the  Insolvent 
Debtors'  Court,  cannot  afterwards  claim  a  debt  which  accrued 
before  the  schedule  was  made  out  and  given  in,  but  which  is  not 
noticed  therein  (x). 


(r)  Richardson  v.  Griffin,  6  M.  &  (m)  See  Lindsay  v.  Limbert^  2  C.  & 

Selw.  297.  P.  626 ;  12  Moore,  209,  S.  C.  Doe  d, 

(*)  See  the  obsenations  upon  the  Palmer  v.  Andrews,  4  Bing.  348 ;  12 

siDiilar  provision  in  tlie  banjcrupt  act,  Moore,  (^01,  S.  C. 

itnte,  213.  (x)  NicholU  r.  Doicns,  1  Moody  Si 

(t)  Ante  21  J.  Robinson,  13. 
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5thly.    Of   Contracts  with   Executoks  and   Adminis* 

TBATORS. 

It  is  hardly  necessary  to  observe  that  a  personal  representative 
is  not  liable  upon  the  contract  of  his  testator,  except  to  the  extent 
of  assets  of  the  deceased,  in  the  hands  of  the  representative, 
applicable  to  the  payment  of  the  debt  sought  to  be  recovered,  in 
reference  to  its  degree  or  quality  {y)^ 

It  is  enacted  by  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4,  that 
DO  action  shall  be  brought  whereby  to  charge  an  executor  or 
administrator,  upon  any  special  promise  to  answer  damages  otd 
of  his  own  estate;  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writings  and  signed  by  the  party  to  be  charged  therewith ;  or 
some  cYther  person  thereunto  by  him  lawfully  authorised. 

In  order  to  render  an  executor,  &c.,  personally  responsible 
far  the  demand  against  the  testator,  it  is  essential,  not  only 
that  the  promise  of  the  representative  should  be  in  writing  and 
signed,  but  that  there  should  exist  some  new  and  sufficient  con* 
sideration  for  the  engagement;  as  the  forbearance  to  proceed 
against  the  promiser,  &c.  («).  The  mere  possession  of  assets  seems 
not  to  be  a  sufficient  consideration  to  charge  the  executor  person^ 
eiOy  on  his  promise  (a).  It  is  said,  that  the  creditor's  proof  to  the 
executor  of  the  delivery  of  goods  to  the  testator,  is  a  sufficient 
consideration  for  this  purpose  (&).  And  it  seems  that  the  consider* 
ation  for  the  promise  must  appear  on  the  face  of  the  memo- 
hmdum  (c) ;  but  it  is  not  material  for  the  creditor  to  shew  that 
the  party  had  assets  (d). 

It  is  peculiarly  the  province,  and  within  the  ability  of  a  Court 
cf  Equity,  to  administer  justice  between  all  parties  concerned,  in 
the  case  of  legacies ;  and  the  distributive  sJiare  of  an  intestate's 
effects,  to  which  his  next  of  kin  may  be  entitled.  Therefore  no 
action  at  law  lies  against  an  executor,  as  such,  to  recover  a 


(y)  See,  in  general,  Williams  on 
Bxecutarty  and  Toller  on  Executors. 
As  to  the  liability  of  heirs  and  devisees^ 
fiee  2  Saund.  136, 137,  n.  4 ;  1  Chitty 
PI.  5Ui  ed.  59,  626,  627 ;  3  &  4  W. 
4  c  104« 
'  (z)  Bonn  v.  Hughes,  7  T.  R.  350, 
note;  7  Bro.  P.  C.  660,  S.  C. ;  Parish 
▼.  Wilson,  Peak  R.  73 ;  Forth  v.  Stan- 
Umy  I  Saund.  210,  n.  1  *,  Barber  v^ 
fS»,2  Saund.  136 ;  Philpol  v.  Briant, 


4  Bing.  717 ;  1  M.  &  P.  764,  S.  C. 

(a)  See  per  Grose,  J .f  DeeksY,Strutt, 

5  T.  R.  693. 

(6)  Howeland  Trevanian*s  Case,  1 
Leon.  93 ;  Lawson  v.  Crofts,  I  8id. 
67;  Loo  y.  Burdens,  id,,  369.  See 
ante,  28. 

(c)  See  post,  "  Frauds,  Statute  of," 
Index. 

(d)  Forth  V.  Stanton,  1  Saund.  210, 
n.  1 ;  William  Ban^s  Case,  I  Co.  R.  94. 
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l^acy  (e) ;  nor  against  an  administrator  in  that  charaGter^  to 
recover  such  distributive  share  (y*);  although  either  make  an 
express  promise  to  pay  the  money.  But  s,  personal  liability  may 
be  created  even  as  to  such  demands,  if  the  personal  representative 
^dmit  the  claim,  and  expressly,  and  in  writing,  promise  paymeiit» 
upon  a  fresh  consideration,  as  forbearance,  &c.  {g).  And  whoe 
A.<f  bequeathed  to  B.  1200/.,  and  appointed  C  executcnr  of  her 
will,  and  C.  had  sufficient  assets,  but  did  not  pay  the  legacy  to 
B,y  and  C.  afterwards  made  his  will,  by  which  he  bequeathed  to 
B.  an  annuity  of  700/.,  and  expressed  it  to  be  in  sadsfiEUStioQof 
the  debt  or  sum  of  1200/.  ^^  which  I  stand  indebted  to  her  for  a 
legacif^  &c.,  but  which  annuity  B.  did  not  accept  ;^  it  was  hdd 
by  DaJlaSj  C.  J.,  that  the  1200/.  was  money  had  and  received  to 
the  use  of  £.,  and  might  be  recovered  as  such  in  an  action  (A). 
And  where  the  plaintiff  and  three  others  were  residuary  legatees 
under  tlie  will  of  T.  P.,  and  the  defendants,  as  the  executors, 
accounted  with  them ;  and  having  paid  to  three  other  l^ateesthe 
respective  sums  due  to  them,  took  from  them  and  the  plaintiff  a 
release^  but  did  not  pay  the  plaintiff  his  share,  he  having  ooo- 
sented  to  allow  it  to  remain  in  their  hands  ;,  it  was  decided,  that 
as  the  money  was  not  retained  by  the  defendants  in  their  character 
of  executors,  the  plaintiff  might  recover  it  in  an  action  at  law  (i). 
In  a  late  case  (J),  the  liability  of  an  executor  upon  a  lease 
granted  to  his  testator,  for  rent  accruing  after  the  testator^s  death, 
was  much  discussed.  Denmany  C.  J.,  in  delivering  the  judgment 
of  the  Court,  said,  "  The  executor  of  a  termor  cannot  waive  a 
term,  but  must  either  renounce  or  accept  the  executorship  in  ioto^ 
and  if  he  accept  the  executorship,  and  enter  upon  the  demised 
premises,  he  is  chargeable  as  assignee  in  an  action  of  debt,  or 
covenant,  for  the  arrears  of  rent  due  after  his  entry,  de  bonis  prth 
priis.  But,  as  the  rent  may  be  of  greater  value  than  the  land,  it 
would  be  a  hardship  upon  the  executor  in  that  case  to  charge  him 
personally  in  his  own  right  with  the  full  amount  of  the  rent ;  and 


(e)  Deekt  v.  Strutt,  5  T.  R.  690 ;  (/)  Janes  v.  Tanner^  7  B.  &  C. 

J(mes  V.  Tanner,  7  B.  &  C.  644 ;  GVe-  542. 

gory  V.  Harman,   1   M.  &   P.  209.  (g)  See  the  aboye  authorities. 

Ejectment  lies  by  the  legatee  of  a  tenn  (A)  Gorton  y.  Dyton^  GowL  R.  78 ; 

of  years  in  land  to  recoyer  the  pre-  1  B.  Sc  B.  219,  S.  C.  but  not  S.  P. 

mises,  after  the  executors'  assent  to  the  (»)  Gregory  y.  Hartnan^  1  M.  &  P. 

bequest;    Doe  d.  Saye  and   Sele  r.  209. 

Guy  J  3  East,  1 20 ;  see  Webb  y.  Jiygs,  (  j)  Rubery  y.  Sterensy  1 N.  &  M.  182; 

4  ^l.  &  Selw.  113.  4  B.  &  Ad.  241,  S.  C. 
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from  the  aatborities,  it  is  clear  that  he  is  not  so  chai^geable.  But 
then  arises  the  question,  whether  he  is  personally  liable  in  that 
event  as  assig^nee  for  no  part  of  the  rent,  considering  it  as  an  entire 
Mngf  for  the  whole  of  which  he  must  be  so  liable  or  not  at  all ; 
or  whether  the  rent  can  be  apportioned,  and  he  is  liable,  in  the 
diaraeter  of  assignee,  for  so  much  of  the  rent  as  the  premises 
are  woiih.  Upon  reference  .to  the  authorities,  it  seems  that  the 
leot  is  in  this  case  to  be  apportioned,  and  that  the  executor  is 
chai^geaUe  personally  for  so  much  of  the  rent  as  the  premises  are 
worth." 

It  has  been  decided  that  the  promise  of  an  executor  to  pay  a 
debt,  *^  whenever  sufficient  effects  are  received  from  the  estate  of 
the  deceased,"  must  be  understood  to  mean  sufficient  effects  in 
Ae  Gfrdinary  course  of  administration  (k). 

If  executors  neglect  to  give  orders  for  the  funeral  of  the  tes- 
titcn*,  and  have  sufficient  assets  for  that  purpose,  they  are  liable 
IS  such,  upon  an  implied  promise,  to  the  person  who  furnishes  the 
funeral  in  a  manner  suitable  to  the  testator^s  degree  and  circum- 
stances (/).  And  if  they  indorse  a  bill  or  note,  they  are  personally 
responsible  thereon^  although  the  instrument  was  vested  in,  and 
transferred  by  them,  in  their  representative  character  (m).  And  an 
executor,  who  makes  a  promissory  note,  whereby  he  promises, 
^  as  executor,*"  to  pay  a  sum  of  money  ''with  interest,  on  demand,'* 
is  personally  liable  thereon,  without  reference  to  assets  (n).  So 
an  executor  who,  as  such,  submits  a  dispute  to  arbitration,  thereby 
admits  assets,  and  becomes  personally  liable  upon  the  award  (o). 

Whenever  money  due  on  a  contract  with  an  executor  will, 
when  recovered,  be  assets,  he  may  declare  for  it  in  his  representa- 
tive capacity  (p).  Therefore  an  executor  may  sue  and  declare,  as 
9uchy  on  a  note  indorsed  to  him  in  that  character  (9);  or  for  goods 


(A)  Bowerhank  t.  MonteirOf  4  Taunt. 
d44  ;  see  further,  Pearson  r.  Henry ^ 
5  T.R,6y  per  Duller,  J. ;  Hindtley  r. 
Rtisfc//,  J  2  East,  232. 

(/)  Tugwell  y.  Heyman^  3  Camp. 
298;  Koaert  y.  Price,  as  executor^ 
3  Y.  &  J.  28. 

(m)  King  r.  Thorn,  I  T.  R.  489. 

(n)  Chud  r.  Monins,  5  Moore  R. 
282.  The  defendant  pleaded  plene 
tidminittravitf  but  did  not  aver  tliat  he 
had  not  assets  when  the  note  was 
given.  But  semble  such  averment 
would  not  have  aided  him.  The  Ck>urt 
considered,  that  as  the  note  was  pay- 


able, with  interest,  on  demand,  there 
was  the  consideration  of  giving  time, 
which  would  render  the  defendant 
personally  liable. 

(0)  Biddell  v.  Sutton,  5  Bing.  200  ; 
2  M.  &  P.  345,  S.  C. 

(p)  1  Chitty  Fl.  5th  ed.  233.  See 
Wirral  v.  Brand,  2  Lev.  165  $  Cowell 
V.  WatUf  6  East,  405 ;  Thompson  v. 
Stent,  1  Taunt.  322 ;  Wufleu  v.  Ash- 
ton,  3  B.  &  Aid.  101 ;  Powley  v. 
Newton,  2  Marsh.  147 ;  6  Taunt  456, 
S.  C. 
'  (q)  King  v.  Thorn,  1  T.  R.  487. 
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sold  by  bim  after  the  testator^s  deatb,  and  wbicb  belonged  to  die 
testator  (r);  or  for  goods  sold  by  the  executor  in  that  character,  in 
the  course  of  carrying  on  and  continuing,  as  executor,  the  testa- 
tor's business  after  his  decease,  although  the  goods  were  acquired 
by  the  executor  after  the  death,  provided  they  formed  part  of  the 
assets  (s) ;  or  for  money  paid  by  him  as  executor  (^ ;  or  for  money 
had  and  received  to  his  use  as  such  (u) ;  or  upon  an  account 
stated  with  him,  concerning  monies  due  to  the  testator,  or  to  the 
plaintiff  as  executor  {ai) ;  and  perhaps  an  executor  may  sue  as 
such  for  money  lent  by  him,  in  his  representative  character, 
out  of  the  assets,  there  being  left  suificient  for  payment  of 
debts,  &c.  (j/). 

An  executor  may,  it  seems,  be  sued  in  that  character  for  money 
paid  (z)  for  his  use  therein;  but  not  for  money  lent  to, or  had  and 
received  by,  him,  as  such  (a).  And  a  count,  on  an  account  stated 
by  a  defendant  as  executor,  respecting  monies  due  from  the  tes- 
tator,  or  from  the  defendant  as  executor,  may  be  supported  and 
joined  with  counts  on  promises  by  the  testator  (A). 

6thly.  Of  the  Contracts  of  Corporations. 
Corporations  have,  like  individuals,  the  power  to  contract ;  but 
their  agreements  and  grants  must,  in  general^  be  under  their 
corporate  seal  (c) ;    and  such  seal  must  be  affixed  with  intent  to 


if)  Cowell  V.  Waits,  6  East,  405. 

(*)  Jtpinall  V.  Wake,   10  Bing.  67. 

(0  Ordr.Fenwick,  3  East,  104. 

(tt)  Petrie  v.  Hannay,  3  T.  R.  659 ; 
Foxwitt  V.  Tremaine,  2  Saund.  207, 
208,  117,  c. 

(x)  Henthall  v.  Roberls,  5  East, 
150;  Cowell  r.  Watts,  (i  East,  406, 
403;  Thompton  v.  Stent,  1  Taunt. 
322;  1  Chittv  PI.  5th  ed.  233.  In  an 
action  for  a  debt  due  to  the  deceased, 
there  may  be  introduced  into  the  de- 
claration, a  count,  laying  a  promise  to 
the  plaintiff'  as  executor  to  pay  a  debt 
laid  to  be  due  to  the  executor  as  such. 
If  a  plaintiff  executor  fail  in  the  ac- 
tion,  he  is,  primA  facie,  liable  to  costs, 
although  he  sues  strictly  as  executor, 
and  lays  promises  to  the  deceased  only. 
See  3  &  4  W.  4,  c.  42,  s.  31 ;  Jobson 
V.  Forster,  IB.  &  Ad.  6 ;  Slater  v. 
Lawson,  id.,  893.  It  is  necessary  to 
insert  a  count  on  a  promise  to  the 
plaintiff  as  executor,  iu  order  to  be 


entitled  to  prove  a  promise  to  him, after 
the  testator  s  deadi.    Sarrell  r.  Winet 

3  East,  409;  Ward  v.  Hunter,  6 
Taunt  210;  Pittam  r.  Forster^  1  B. 

6  C.  248  ;  2  D.  &  R.  363,S.  C.  An 
executor  defendant  has  no  privilege  as 
to  costs,  Tidd,  9th  ed.979. 

(y)  See  Webster  v.  Spencer,  3  B.  & 
Aid.  360;  Richardson  v.  Griffin^  2 
Chitty  R.  ;)25. 

(z)  Ashby  V.  Ashhy,  7  B.  &  C.  444. 

(a)  Id,\  Cory  ton  v.  Lithehyty  2 
Saund.  IJ7  d\  Jennings  v.  Newtam^ 

4  T.  R.347 ;  Rose  v.  Dowler,  1  H.  BUu 
108 ;  see  Meert  v.  Moessand,  I M.  &  P.  8. 

(h)  Powell  V.  Graham,  7Taant.  580 ; 
1  Moore,  305,  S.  C. ;  Ashhy  v.  Askhy^ 

7  B.  &  C.  444. 

(c)  Bac.  Ab.,  Corporations  (E\  3 ; 
Rex  V.  Bigg,  3  P.  Wms.  432,  434  ; 
The  King  v.  The  Inhabitants  ofCkh^ 
ping  Norton,  5  East,  239;  Yarto' 
rough  v.  The  Bank  of  England^  16 
East,  11. 
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render  the  instrument  efTectual  and  operative,  although  no  formal 
delivery  thereof  is  necessary  (d). 

For  general  purposes,  not  affecting  the  interest  or  title  of  the 
oorporation,  a  corporation  may  act  through  the  medium  of  an 
agent,  although  he  possess  no  authority  under  seal  (e). 

In  the  late  case  of  the  E(ut  London  Water  Works  Company 
y^ Bailey  {f)y  which  was  a  special  action  of  assumpsit  by  the  com- 
pany to  recover  damages  for  the  non-delivery  of  a  quantity  of 
iroQ  pipes,  pursuant  to  a  contract  not  under  sealy  the  Court  of 
CHDinon  Pleas  held,  that  the  action  was  not  sustainable,  although 
the  act  which  incorporated  the  company  empowered  the  directors 
^  to  make  contracts,  agreements,  and  bargains  with  the  workmen, 
agents,  undertakers,  and  other  persons  employed,  or  concerned  in 
making,  completing,  or  continuing  the  works  belon^ng  to  the 
undertaking/'  The  Court  considered  that  the  corporation  were 
not  liable  on  such  a  contract,  and  therefore  could  not  sue  upon  it, 
it  being  executory.  And  Best^  C.  J.,  in  pronouncing  the  judg- 
ment of  the  Court,  thus  stated  the  general  principles  upon  this 
subject,  and  the  exceptions  thereto  : — 

^  It  is  clear  as  a  general  rule,  that  a  corporation  cannot  express 
its  will,  except  by  writing  under  the  common  seal  of  the  body 
ocnrporate.  It  has  indeed  been  contended  at  the  bar,  that  this 
rule  is  confined  to  contracts  affecting  real  property :  but  the  rule 
is  by  no  means  so  confined,  although  undoubtedly  it  is  subject 
to  some  exceptions ;  these  are  to  be  found  in  Brookes^ s  Abridge 
ment  (g)  ;  and  the  present  case  does  not  fall  within  any  of  them. 

*'  The^r^^  is,  where  the  contract  is  executed;  in  that  case  the 
law  implies  a  promise,  and  a  deed  under  seal  is  not  necessary,  as 
decided  in  the  Mayor  and  Corporation  of  Stafford  v.  Till  (A), 


(i)  Derhy  Canal  Company  v.  Wit- 
wmij  9  East,  360.  As  to  the  seal  bein^ 
ai&Md  by  directors  of  au  incorpoiatea 
oompanj,  and  the  necessity  of  their 
banng  the  express  sanction  of  the  com- 
pany, &c.,  see  Clarke  t.  The  Imperial 
Goi Light  Company,  1 N.  &  M.  206,4  B. 
&Ad.3i5;  S.C.  The £iirpc/or«  (managers 
hj  statute}  of  an  incorporated  com- 
pany, when  cannot  sue  the  company  for 
lemuneration,  though  directed  to  be 
paid  by  a  resolution  of  the  company, 
not  under  &ea\f  Dunston  y.  The  Impe- 


rial Gas  Light  Company^  3  B.  &  Ad. 
125.   See  po«/,  223. 

(e)  Roe  V.  Pierctf  2  Camp.  96. 

(/)  12  Moore,  532;  4  Bing.  283, 
S.  C.  See  Dtmston  ▼.  Gas  Light  Com-' 
pany,  3  B.  &  Ad.  125. 

{g)  Title,  Corporations^  pi.  34,  et 
seq. 

(h)4  Bing.  75;  12  Moore,  260.  S.C. 
In  this  case  the  defendant  had  held 
under  the  corporation  and  paid  them 
rent  And  see  The  Southwark  Bridge 
Company  r.  Sills,  2  C.  &  P.  37 J ,  S.  P. 
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where  it  was  holden  that  a  corporation  might  maiotain  a$sumptk 
for  the  use  and  occupation  of  their  land. 

*^  The  next  exception  is,  where  the  acts  done  are  of  daily  neo»» 
sity  to  the  corporation,  or  too  insignificant  to  be  worth  the  trouble 
of  affixing  the  common  seal :  all  these  are  enumerated  in  Brtk 
Ab.  Corporation,  56 ;  and  in  Horn  v.  Ivy  (t). 

^'  Another  exception  is,  where  a  corporation  has  a  head,  aa  a 
mayor,  or  a  dean,  who  may  give  commands  which  a  party  may 
obey  without  the  sanction  of  a  common  seal;  Randely.Deane{k)f 
or  may  bind  the  corporation  by  record  (I). 

''  AJburth  exception  is,  where  the  acts  to  be  done  must  be  done 
immediately,  and  it  would  be  impossible  to  wait  for  the  formafity 
of  the  corporation  seal;  as  where  cattle  are  to  be  distrained 
damage  feasant,  which  might  escape  before  the  seal  could  be 
affixed ;  Manby  v«  Long{m).  But  it  is  only  in  cases  of  necessityt 
occasioned  by  the  hurry  of  the  proceeding,  that  such  a  courK 
can  be  pursued  ;  for,  in  Horn  v.  Ivy  (n),  it  is  laid  down,  that  the 
appointment  of  the  bailifi^,  who  is  to  make  distresses  for  the  cor- 
poration, must  be  under  seal. 

^  The  principle  of  necessity  applies  to  corporations  created  foft 
purposes  of  trade,  such  as  the  Bank  of  England  (o).  The  veiy 
object  of  that  institution  requires  that  it  should  have  the  power  of 
issuing  bills  of  exchange  and  promissory  notes.  But  this  indul- 
gence is  not  extended  beyond  cases  of  necessity  ;  for,  in  Slark  ▼• 
the  Highgate  Archway  Company  (p),  the  Court  said,  '  That 
assfimpsit  on  notes  would  not  lie  against  a  corporation,  unless  the 
act  which  authorised  the  making  of  the  promissory  notes,  eo 
NOMINE,  by  the  corporation,  ex  vi  termini^  impliedly  empowered 
the  corporation  to  make  a  promise.^    And  in  BroughUm  v.  the 


Debt  by  dean  and  cbapter  for  use  and 
occupation,  Dean^  Sfc.  of  Rochester  v. 
Fierce^  1  Camp.  466.  And  a  gas  light 
company  may,  it  bas  been  held,  main- 
tain auumpsit  for  gas  actually  sup- 
plied. The  London  Gas  Light  Com- 
pany V.  NichoUs,  2  C.  &  P.  365.  See 
Dumton  v.  Gas  Company j  3  B.  &  Ad. 
125. 

(t)  1  Ventr.  47.  As  to  a  notice  to 
quit  by  steward  of  corporation,  upon 
which  tliey  bring  ejectment^  see  Jioe 
▼.  Pierce^  2  Camp.  96 ;  Adams  Eject. 
3rded.  128,9. 

(k)  2  Lut.  1497.  See  Clarke  v.  Gas 
Co,f  ubi  stiprd. 


(I)  Vin.  Abr.,  tiU  Corporation  (K) 
7,  21.  The  mayor  and  corporation  of 
Monmouth  were  held  to  be  liaUe  in 
debt  for  weights  and  measures  ordered 
by  the  mayor,  which  were  examined 
and  approved  of  at  a  corporation 
meeting,  De  Grave  v.  The  Mayors  jre, 
4C.  &P.  111. 

(m)  3  Lev.  107;  Eoe  v.Pierof,  3 
Camp.  96. 

(n)!  Ventr.  47. 

(o)  See7G.4,  c.  46;  3&4  W.4, 
c.  98,  as  to  bills  and  notes  by  the 
Bank  and  other  banking  establiih- 
ments. 

(p)  5  Taunt.  792. 
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Manchester  Water  Works  Company  {q)^  which  I  should  not 
cite,  but  that  my  judgment  iu  the  case  has  been  confirmed  by  a 
deciaon  in  this  Court,  I  am  reported,  and  correctly,  to  have 
aid : — (  When  a  company,  like  the  Bank  of  England  or  East 
India  Company  are  incorporated  for  the  purposes  of  trade, 
it  seems  to  result,  from  the  very  object  of  their  being  so  incor- 
porated, that  they  should  have  power  to  accept  bills  or  issue 
promissory  notes.  It  would  be  impossible  for  either  of  these 
companies  to  go  on  without  accepting  bills  (r).'  This,  therefore, 
being  an  action  of  assumpsit  on  an  express  executory  contract 
where  the  party  cannot  recover  on  any  legal  implication,  but  only 
on  the  bargain  as  it  actually  exists,  is  an  action  which  does  not 
lie  against  a  corporation,  unless  authorised  by  the  act  which  con- 
stitutes the  corporation.  The  contract  not  being  binding  on  the 
corporation,  there  is  no  mutuality  between  the  parties ;  and  as  the 
corporation  cannot  be  sued,  neither  can  it  sue.^ 

It  seems  that  2l  foreign  corporation  may  sue  in  this  country  by 
their  corporate  name  (s). 

In  Tilson  v.  The  Warwick  Gas  Light  Company  {t)y  it  appeared 
that  the  act  of  parliament  which  incorporated  the  company, 
eoactedf  that  all  the  costs  of  obtaining  the  act  should  be  paid  and 
discharged  out  of  the  monies  subscribed,  in  preference  to  all  other 
payments :  it  was  held  that  the  attorney  who  obtained  the  act, 
might  maintain  an  action  of  debt  against  the  company,  founded 
upon  the  statute,  for  his  costs.  The  declaration  contained  other 
counts,  stating  that  the  defendants  were  indebted  to  the  plaintiff 
for  work,  labour,  &c.  It  was  decided  upon  general  demurrer,  that, 
admitting  a  corporation  could  not  contract  otherwise  than  by  deed, 
the  omission  to  set  out  a  deed  was  a  mere  matter  of  form,  and 
therefore  ground  of  special  demurrer  only. 


(g)  3  B.  &  Aid.  12.  It  was  there  held 
that  the  company  could  not  bind  them- 
selfes  by  a  bill.  In  Clarke  v.  The  Gat 
Company,  1  N.  &  M.  206 ;  4  B.  &  Ad. 
315y  S.(!!.,  it  was  held  that  the  company, 
thoofl;fa  incorporated  for  the  purpose  of 
sopplying  gas,  ^c.^  might  legally,  un- 
der the  common  seal,  grant  an  annuity 
as  a  pension  for  past  services,  to  a  re- 
firing  officer,  under  reasonable  restric- 
tions. 

(r)  In  Murray  v.  Eatt  India  Com- 
pany ^  5  B.  &  Aid.  204,  it  was  held 
that  the  company  might  be  sued  in 


aitumpnt  as  the  acceptors  of  bills; 
they  being  a  trading  corporation  whose 
power  to  draw  and  accept  bills  is  recog- 
nised by  statute. 

(«)  The  National  Bank  ofSu  Charles 
r.  Bemales,  1  C.  &  P.  569 ;  R.  &  M. 
190,  S.  C.  It  was  an  action  of  as- 
sumptit  by  a  commercial  corporation 
on  bills  of  exchange :  proof  was  given 
that  it  was  a  corporation  by  the  Spanish 
law. 

(0  7  D.  &  R.  376;  4  B.  &  C.  962, 
S.  C.  See  ii?i<f,22],  note  (</);  and 
post^  226. 
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Guardians  of  the  poor,  acting  under  a  statute  enabling  tlietti 
to  sue  and  be  sued  by  their  treasurer,  and  to  take  conveyances  to 
themselves,  and  their  successors^  &c.,  are  so  far  in  the  nature  of  a 
corporation,  that  they  may  be  sued  as  guardians,  in  the  name  of 
their  treasurer,  for  money  paid  for  their  use,  &c.  (m). 

7thly.  Of  Contracts  with  Government  Agents. 

The  general  rule  is,  that  an  officer  appointed  by  government, 
as  for  instance,  the  governor  of  a  colony,  a  naval  or  military  officer, 
acting  officially,  or  as  a  public  agent,  is  not  liable  personally  upon 
contracts,  made  by  him  in  that  capacity  (or) ;  unless  he  expressly 
pledge  his  personal  credit  and  responsibility  (y). 

The  captain  of  a  troop,  during  the  time  of  his  absence,  and 
while  another  officer  is  in  actual  command  of  it,  and  by  whom  the 
orders  for  subsistence  are  issued,  and  the  subsistence  money  is 
received  from  government,  is  not  liable  to  pay  for  subsistence 
furnished  to  the  men ;  although  he  continued  to  be  entitled  to  a 
profit  upon  the  sum  issued  on  that  account,  and  the  troop  still 
remained  under  his  military  orders  (z). 

It  has  been  also  decided,  that  the  captain  of  a  troop,  for  which 
forage  is  furnished  by  the  orders  of  a  clerk  appointed  by  such 
captain,  is  not  liable  in  an  action  for  money  had  and  received  for 
such  forage,  though  present  with  the  troop  at  the  time ;  it  not 
appearing  that  he  had  received  any  money  for  the  purpose  from 
the  paymaster,  to  whom  it  is  issued  by  government,  and  upon 
whom  the  captain  is  entitled  to  draw  for  a  certain  sum,  regulated 
by  the  returns  of  the  preceeding  month  (a). 

A  purser  of  one  of  his  Majesty's  ships  is  not  liable  to  the 
purser^s  steward  upon  an  implied  contract  to  pay  wages;  for 
the  steward,  although  named  by  the  purser,  cannot  be  appointed 
without  the  sanction  of  the  commander,  and  is  entitled  to  pay  frcnn 
the  crown,  and  the  purser  has  no  fund  allowed  him,  out  of  which 


(tt)  Jefferyi  v.  Gurr^  2  B.  &  Ad. 
833. 

(x)  Macbealh  v.  Ilaldimand^  1 
T.  R.  172, 674 ;  1  Chitty  PI.  5th  ed. 
42. 

(jy)  See  Appleton  v.  Binkt,  5  East, 
148 ;  BurreU  v.  Jones,  3  B.  &  Aid. 
47;  Gidley  v.  Lord  Palmertton,  3  B. 
&  B.  286 ;  Prosscr  ▼.  Alien,  Gow.  1 17. 


The  latter  was  an  action  against  the 
colonel  of  a  regiment  to  recover  the 
price  of  knapsacks  furnished  to  the 
regiment  See  Keate  v.  Temple^  1 
B.  &  P.  158 ;  an  action  by  a  slop-adler, 
against  a  lieutenant  in  the  navy,  for 
clothes  supplied  to  tlie  crew. 

{z)  Myrtle  v.  Beaver,  1  East,  135. 

(a)  Rice  V.  Chute,  I  East,  579. 
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he  can  pay  the  steward,  although  the  latter  acU  under  his  imme- 
diate authority  (6). 

An  action  does  not  lie  against  a  public  oflicer,  by  individuals, 
fiir  sums  which,  as  a  public  officer,  he  is  authorised  to  pay  them  ; 
altbou^  he  may  have  received  the  money  applicable  to  that 
purpose.  Consequently,  a  retired  clerk  of  the  War-office  cannot 
sue  the  Secretary  at  War,  for  the  allowance  provided  for  such 
derk,  although  the  defendant  has  funds  in  Imnd  applicable  to 
such  allowance  (c).  Nor  are  justices  of  the  peace  contracting  on 
behalf  of  the  public,  for  rebuilding  a  public  bridge,  under  an  act 
<if  parliament  which  provides  a  fund  for  the  payn.eit,  liable  to 
the  contractor  (r/). 

The  agent  of  a  regiment  appointed  by  the  colonel,  under  the 
usual  power  of  attorney,  is  the  agent  of  the  latter,  and  bound  to 
aoootint  to  him  *  for  money  received  from  government ;  although 
such  money  was  eventually  payable  not  only  to  the  colonel,  but 
to  other  individuals  in  the  regiment  (e), 

A  foreign  consul  resident  in  England^  and  receiving  a  salary 
ffom  his  own  government,  cannot  maintain  nn  action  for  his 
trouble  and  labour  in  transacting  business  for  merchants  here,  in 
which  he  acted  as  the  officer  of  his  own  government,  and  in  con* 
formity  to  their  express  instructions  (/'). 

Sthly.    Of    Contracts    with    Commissioners    of    Roads, 

Trustees,  &c. 

In  Horsley  v.  Bell  (^\  a  bill  having  l>een  filed  by  the  plaintiff, 
the  undertaker  of  a  navigation  at  Thirsk,  in  Yorkshire^  against 
the  commissioners  named  in  the  act  for  carrying  it  on,  who  had 
signed  the  several  orders,  it  was  contended ;  first,  that  the  defen- 
dants were  not  personally  liable,  because  they  were  exercising  a 
public  trust,  and  the  credit  was  given  to  the  undertaking  itself, 
and  not  personally  to  them,  and  the  remedy  was  therefore  in  rem : 
secondly,  that  those  who  had  been  present  at  the  meetings,  and 
had  signed  some,  but  not  all  the  orders,  were  liable  only  to  those 
which  they  had  respectively  signed.     But  Lord  Chancellor  Thur* 


(6J  Carttr  ▼.  Hall,  2  Stark.  R.  361 ,  (<?)  KtwwUs  v.  Maitland,  4  B.  &  C. 

.  Lord  Kllenboroii^b.  173. 


(e)  Gidley  v.  Lord  Paimernton^  SB.  (  f)  De  Lrma  v.  fJaldimand,    I   C. 

&  B.  276 ;  7  Moore,  91.  S.  C.  &  P.  ISi ;  it.  V-  M.  45,  S.  C. 

(d)  Allen  V.  WMf^ave,  2  Moore,  (g)  I  Brawn,  Ch.  Cnses,  101  ;  AmW. 

fi21.  770,  ^.  (\;  P:iley.25l. 
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2ow,  assisted  by  Anhursi  and  Goidd,  Justices,  held ;  first,  that  the 
commissioners  were  personally  liable;  and,  secondly,  they  were 
all  liable  in  respect  of  all  the  orders.  Lord  Thurlow  said,  '<  Who 
would  make  a  contract  on  the  credit  of  toll,  which  it  is  in  the 
power  of  the  commissioners  to  raise,  or  not,  at  their  pleasure? 
Then,  upon  whose  credit  must  the  contract  be  ?  Certainly  that  of 
the  commissioners  who  act.  It  is  their  fault  if  they  enter  into 
contracts  when  they  have  no  money  to  answer  them.  They  have 
made  themselves  liable  by  their  own  acts."  And  this  doctrine  was 
confirmed  in  the  modem  case  of  Eaton  v.  Bell  (h).  It  there 
appeared  that  an  inclosure  act  empowered  the  commissioners  to 
make  a  rate  to  defray  the  expenses  of  passing  and  executing  the 
act ;  and  enacted,  that  persons  advancing  money  sliould  be  repaid 
out  of  the  first  money  raised  by  the  commissioners.  Expenses 
were  incurred  in  the  execution  of  the  act  before  any  rate  was  made. 
To  defray  these  expenses,  the  commissioners  drew  drafts  ^apom 
their  bankers^  requiring  them  to  pay  the  sums  therein  mentioned^ 
on  account  of  the  public  drainage,  and  to  place  the  same  to  their 
account  as  commissioners.  The  bankers,  during  a  period  of  six 
years,  continued  to  advance  considerable  sums  by  paying  these 
drafts ;  and  it  was  held  that  the  commissioners  were  personally 
responsible  to  the  bankers,  for  the  drafts  so  made.  But  wh«ne^ 
by  a  private  act  of  parliament,  the  expenses  attending  its  passing 
were  directed  to  be  paid  oat  of  the  tolls  raised,  or  to  be  levied 
under  it,  and  the  attorney  who  prepafed  and  solicited  the  bill, 
sued  the  commissioners  named  in  it,  in  the  name  of  the  clerk,  for 
the  amount  of  his  bill ;  it  was  held  that  he  was  bound  to  shew 
that  there  were  sufficient  funds  in  the  hands  of  the  commissioners, 
in  respect  of  the  tolls,  to  satisfy  his  demand  (i). 

Trustees. — It  seems,  that  in  general^  the  only  remedy  by  a 
cestui  qiie  trusty  against  his  trustees,  for  any  breach  of  duty  on  their 
part,  in  that  character,  is  in  equity  {k).  The  principle  upon  which 
it  has  been  decided,  that  executors  and  administrators  are  not 
liable  to  be  sued  at  lawy  for  the  recovery  of  legacies^  and  disiri*. 
hUive  shares  of  an  intestate's  property,  under  the  Statute  of 
Distributions  (/),  equally,  if  not  more  strongly,  applies  to  actions 


(A)  6  B.  k  Aid.  34.  Chidleigh's  Case,  1  Coke  R.   12J,  *.; 

(t)  Andrews  v.  Dally,  4  Biug.  506 ;  Foorde  v.  Hoskins,  2  Bulstr.  3.36 ;  lUm 

1  M.  &  P.  490,  S.  C.    See  ante,  223.  t.  Cuiten,  2  M.  fk  Soott,  12:) ;  9  Bingf. 

(k)  See  Co.  Litl.  272,  b. ;  Allen  ▼.  90^-8.  C. ;  1  Chitty  PI.  5th  ed.  58. 
[mpett,  2    Moore,  246,  fier  Park,  J.;  (/)  Ante,2l7. 
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igunst  trustees.  But  where,  by  a  marriage  settlement,  the 
trustees  covenanted  io  permit  the  htisband  to  receive^  during  his 
life,  the  dividends  arising  from  bank  stock,  vested  in  their  names  ; 
and  on  the  husband  becoming  a  bankrupt,  the  trustees  authorised 
a  ikML  person  to  receive  the  dividends,  and  pay  them  over  to  the 
bttikrupt's  wife;  the  Court  held  that  they  were  liable  to  his 
assignee,  in  an  action  for  money  had  and  received ;  for  the  trustees 
had  no  power  to  receive  the  money  under  the  trust  deed,  and 
acted  wrongfully  in  enabling  a  person  to  receive  it,  who  had  no 
valid  claim  thereto  {m), 

9thly.  Of  the  Contracts  of  Parish  Officers. 

Parish  officers  are  bound  by  law  to  take  care  of  the  casual  poor 
in  the  parish ;  and  if  a  private  individual  pay  for  absolute  neces- 
saries for  sucli  casual  poor,  he  may  recover  the  money  on  an 
implied  assumpsit^  from  the  parish  officers  personally  (n).  Nor 
can  the  parish  officers  recover  from  the  master  of  a  pauper,  the 
amount  of  a  surgeon's  bill  for  curing  the  pauper,  although  the 
injury  arose  whilst  the  pauper  was  acting  in  his  master  s  employ ; 
the  master  not  having  expressly  rendered  himself  liable  (o).  And 
where  a  pauper  being  casually  in  the  parish  of  A.y  met  with  an 
accident  therein  which  disabled  her,  and  which  required  immediate 
nedical  assistance,  but  the  constable  of  that  parish  improperly 
removed  her  to  her  own  adjoining  parish,  and  sent  for  the 
sargecHO  of  that  parish  to  attend  her ;  the  Court  held  that  it  was  the 
duty  of  the  parish  officers  of  J,  to  have  taken  the  pauper  to  the 
Dearest  bouse  in  A.^  and  to  have  procured  medical  attendance 


(nt)  Mien  v.  Impetiy  2  Moore,  240 ; 
8  Tauot.  253.  S.  C;  overruling  1 
Hdt  R.  64U  S.  C.  Gibbs,  C.  J.,  was 
abMBt;  and  DaHaa,  J.,  wais,  it  seems  of 
A  contrary  opinion,  at  the  trial  before 
Mm.  Under  the  particular  circum- 
ftUtnces  of  this  case,  the  defendants 
uypear  to  have  lost  all  protection  from 
ueir  character  as  trustees  &nd  were 
BOt  charged  in  that  character.  Had 
they  merely  refused  to  allow  the  bank- 
ropl  to  receive  the  money,  the  only 
iraef  would,  it  seems,  have  been  in 
equity.  There  may  be  other  instances 
snalogous  to  the  case  of  executort,  in 
wbich  trustees  may  be  liable  as  for 
money  had  and  received  ;   see  anU»^ 


218.  The  trustees  of  a  savings^  bank 
cannot  be  sued  at  law ;  arbitration  is 
the  remedy  on  9  G.  4,  c.  92,  s.  45 ; 
Crisp  V,  Bunhury,  1  M.  8c  Scott,  H46;  8 
Bing.  394,  S.  C;  see  10  G.  4,  c.  66. 

(n)  Simmons  v.  Wilmot,  3  Esp.  91 ; 
Wennall  v.  Adnei/,  3  B.  ^  P.  253 ; 
Gent  v.  TomkinSf  cited  in  Tomlinson 
v.  Beniull,  5  B.  ^  C.  745,  0  note. 
De}tuty  overseer  not  liable  unless  he 
personally  retain  the  surgeon ;  Wat- 
liny  v.  Walters,  1  C.  &  P.  132;  see 
t</.,  note  (o). 

(o)  Newby  v.  Wiltshire,  4  Oougl- 
284 ;  2  Esp.  R.  739,  S,  C. ;  Wennall 
V.  Adney,  3  B.  Sc  P.  247. 
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there ;  that  they  could  not,  by  improperly  removing  her  to  another 
parish,  relieve  themselves  from  this  liability,  and  were  therefore 
bound  to  pay  the  surgeon*8  bill  (p).  But  where  a  pauper  had 
his  leg  accidently  fractured  in  one  parish,  and  was  conveyed  td 
the  nearest  and  most  convenient  house,  which  was  in  an  adjoining 
parish,  and  was  confined  there,  and  visited  by  the  overseer  of  the 
poor  of  the  latter  parish,  and  attended  by  the  surgeon  who 
attended  such  poor,  with  the  knowledge  of  the  overseer;  il 
was  held,  that  the  surgeon  might  have  assumpsit  against  tbl) 
overseer,  for  the  expenses  of  the  cure;  for  the  overseer's  know« 
ledge  that  the  parish  surgeon  attended  the  invalid,  and  his 
omission  to  repudiate  such  attendance,  were  equivalent  to  a  request 
to  the  surgeon  to  render  his  assistance  (9).  The  law  will  not 
raise  an  implied  promise  in  the  parish  where  a  pauper  is  settled^ 
to  reimburse  the  money  laid  out  by  another  parish,  in  whidi  be 
happened  to  be,  in  providing  necessary  medical  assistance  for  him 
upon  the  occasion  of  his  illness,  &c.,  in  the  latter  parish  (r). 

Two  divisions  within  a  parish,  had  separate  overseers,  and 
separate  rates^  and  managed  their  poor  separately  ;  but  at  the  end 
of  every  year,  in  making  up  their  accounts,  the  overseers  of  the 
one,  (if  they  had  money  in  hand,)  paid  the  balance  over  tc 
the  overseers  of  the  other :  it  was  decided,  that  this  was,  in  effect^ 
one  joint  parochial  account,  and  that  all  the  overseers  were  to  be 
considered  as  joint  overseers  of  the  parish  at  large.  It  was  alsc 
held,  that  where  a  payment  has  been  made  by  a  party,  at  the  scit 
request  of  one  overseer,  and  without  the  knowledge  of  the  others, 
and  no  demand  is  made  upon  them,  till  after  they  arc  out  oi 
office,  it  is  a  question  proper  for  the  jury  to  say,  whether,  undei 
special  circumstances,  the  party  ought  not  to  be  considered  a* 
having  relied  upon  the  sole  responsibility  of  the  overseer,  at  whose 
request  the  payment  was  made  (.9). 

Under  the  6  G.  2,  c.  31,  and  49  G.  3,  c.  6«  (/),  it  is  thi 
duty  of  the  parish  officers,  to  take  security  from  the  putative 
father  of  a  bastard  child,  as  therein  prescribed,  merely  to  indem^ 
nify  the  parish ;  and  therefore,  if,  on  the  arrest  of  the  father,  thej 


(;?)  Tomlinson  v.  Bentall,  8  D.  &  («)  Malkin  v.  Vickci-staff^  3  B.  & 

R.  493 ;  5  B.  &  C.  738,  8.  C.  Aid.  89.     See  Astle  v.  ThomoM^  poU 

■  (q)  Lamb  v.  Buuce,  4  M.  &  Selw.  231. 

276.  (0   See  the  54  G.  3,  c.   170,  k  8 

(r)  Alkins  v.  BanwelU  2  Cast,  20.J  ;  jx^sty  230. 
Tomlinson  v.  BeiUall^  ubi  supra. 
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take  a  promissory  note,  or  other  security,  absobUeJbr  a  sum  cer- 
lain,  it  is  void  ;  or,  at  least,  the  parish  has  no  claim  beyond  the 
amount  of  the  actual  charges  and  expenses  sustained  (u).  And 
an  action  lies  to  recover  back  money  paid  to  parish  officers,  by  a 
person  taken  up  under  a  warrant,  as  the  putative  father  of  a 
bastard  child,  by  way  of  a  bargain  with  the  parish,  to  be  released 
from  all  liability  respecting  the  child,  against  those  who  received 
the  money ;  although,  before  the  commencement  of  the  action,  they 
may  have  gone  out  of  office,  and  accounted  with  their  successors 
for  so  much  of  the  money  as  was  not  expended  on  the  child,  and 
its  mother,  during  her  lying  in.  However,  in  such  action,  the 
plaintiff  is  only  entitled  to  recover  the  surplus,  after  these  charges 
have  been  deducted  (;r).  So  where  the  mother  of  the  child  depo* 
sited  a  sum  of  money  to  meet  any  charges  which  might  be  incurred, 
and  she  had  never  been  taken  before  a  magistrate,  and  the  child 
had  never,  though  still  living,  become  a  charge  to  the  parish,  it 
was  decided  that  the  mother  might  recover  the  amount  from  the 
overseers  (y). 

But  a  bond  conditioned  for  payment  to  the  overseers  of  a 
parish,  of  a  certain  weekly  sum,  so  long  as  a  bastard  child  shall 
continue  chargeable,  is  not  illegal  (z).  And  it  appears^  that  where 
the  parish  officers  do  not  take  the  security,  adversely,  and  by 
virtue  of  the  provisions  of  the  statutes,  but  the  putative  father 
voluntarHy  comes  forward,  it  is  legal  to  receive  from  him  a  bond, 
conditioned  **  for  the  payment  of  a  sum  certain,  every  t/iree 
monthSy  until  the  child  should  be  deemed  capable  of  providing  for 
itself.*^  And  it  has  been  held,  that  the  condition  of  such  a 
bond,  notwithstanding  the  word  "  deemed,"  is  sufficiently  cer- 
tain (a).  So,  a  voluntary  bond  from  the  putative  father  to  the 
parish  officers,  conditioned  for  the  "  payment  of  &y.  6rf.  per  neek^ 
for  all  costs  and  damages  concerning  the  child  during  its  life,  and 
whilst  it  should  be  provided  for  at  the  expense  of  the  parish,''  is 
valid-:  and  it  is  not  a  good  plea,  to  an  action  on  such  bond,  that 
the  obligor  was  able  and  willing  to  maintain  the  child  without  the 


(«)   Cole  V.  Gown\  6  East,    110;  (y)  Clarke  v.  Johnson,  11  Moore, 

Wiide  V.  Griffin,  5  Esp  142;  Beele  v.  319  ;  3  Bing.  424,  S.  C. 
WinafiM,   1 1    East,  47;  The  Over-  (z)    Strangeways   v.   Robinson,    4 

of  Saint  Martin  in  the  Fields  v.  Taunt,  498  ;  Pope  v.  Sale,  post,  230. 


Warren,  I  B.  &  Aid.  491,  495.  («)  Middleham  v.  Bellcrby,  1  M.  ^ 

(x)   Toumson   v.  Wilson,   I   Camp.      Selw.  310. 
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assistance  of  the  parish,  and  that  he  requested  the  parish  uflioeiv 
to  deliver  the  diild  to  his  care,  and  that  therefore  they  were 
damnified  of  their  own  wrong(^). 

By  the  54  G.  3,  c.  170^  s.  8,  all  securities  (c)  to  indonnify  m 
parish  against  the  expenses  of  maintaining  illegitimate  children, 
are  vested  "  in  the  overseers  of  the  poor  for  the  time  being;  **  who 
may  sue  thereon  by  that  description.  This  provision  renders 
it  necessary  to  sue  upon  a  bastardy  bond,  in  the  names  of  tbe 
overseers  wlio  were  in  office  when  the  action  was  commeDced^ 
although  they  may  not  he  the  overseers  to  whom  the  bond  was 
given  ((/). 

A  security  for  the  fair  expenses  of  the  prosecution,  agreed  to 
be  given,  at  the  recommendation  of  the  Court  of  Quarter.Sessions^ 
by  a  defendant  who  stood  convicted  before  them,  of  a  misde- 
meanor, in  ill  treating  his  parish  apprentice,  for  which  the  parish 
officers  had  been  bound  over  by  recognizance  to  prosecute  him, 
under  the  statute  82  6.  3,  c.  57;  and  the  giving  of  whicb 
security  was  considered  by  the  Court,  in  abatement  of  the  period 
of  imprisonment  to  which  he  would  otherwise  have  been  sen- 
tenced ;  is  legal  (e). 

Although  neither  parish  officers  nor  parishioners  are  a  corpora* 
tion,  yet  an  agreement  by  them,  which  is  beneficial  to  the  parish^ 
may  sometimes  bind  the  parish  and  its  succeeding  officers  (y^. 
The  plaintiff's  house  being  so  near  the  church,  and  she  being 
so  indisposed,  that  the  five  o'clock  bell,  rung  in  the  morning, 
disturbed  her,  and  she  being  about  to  quit  her  house  in  conse^ 
quence,  she,  the  plaintiff,  came  to  an  agreement,  in  writing,  with 
the  churchwardens  and  inhabitants,  at  a  vestry,  that  the  plaintiff 
should  erect  a  cupola  and  clock  at  the  church ;  and  in  consideration 
thereof  that  the  five  o'clock  bell  should  not  be  rung.  It  was  held 
in  equiti/j  that  the  agreement  bound  the  succeeding  diurchwar- 
dens  and  inhabitants,  and  an  injunction  against  ringing  this  bell 
was  granted  (g).     We  have  already  seen,  that  guardians  of  the 


(b)  Pope  V.  Sale,  7  Bing.  477 ;  5 
M.  &  P.  336,  S.  C.  Qy.  Whether 
such  a  plea  vouM  be  good,  if  the 
bond  \%'erc  couditioiied  generally  to 
indemnify  the  parish ;  see  id. 

(c)  See  Pope  v.  Sale,  5  M.  &  P. 
050,  ;)f  r  Tindal,  C.J. 

(rf)  Addcy  V.  Woollcy,  8  Taunt.  «9  J ; 
3Moorc,2\y^'  C. 


(c)  Beeley  v.  Wingifield,  1 1  East,  46 ; 
Kirk  V.  SirickuKtod,  4  B.  &  Ad.  421 ; 
1  N.  &  M.  275,S.  C. 

( f)  See  Martin  v.  Nuikin,   2  P. 
Wms.  2G6;  1  Powell  on  Coat.  114; 
Coniyn  on  Cont.  3«(J ;  1  Woodd.  V. 
h.  371 ;  Lainb.  71 ;  Wood's  Inst  93. 
See  further,  post,  232,  233, 236. 

(g)  Martin  r.  Nutkin,2  P. Wios.26& 
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poor  under  a  statute  way,  in  some  instances,  be  sued  in  that 
character  (A). 

However,  a  plaintiff  cannot  recover  against  several  overseers  of 
I  parish,  for  money  lent  to  one  of  them,  in  bis  capacity  of  over- 
seer, unlees  the  rest  have  expressly  promised  repayment  (t).  An 
overseer  has  not,  by  virtue  of  his  office,  any  power  to  borrow 
OMDey  for  parochial  purposes:  if  he  borrow  money,  even  for  such 
purpoaes,  be  becomes  individually  liable  (ft). 

A  chureh warden,,  who  employs  a  person  to  make  a  plan  of  the 
ohureh,  in  order  that  the  plan  may  be  laid  before  certain  com- 
missiouers  for  building  new  churches,  is  personally  liable  to  such 
person  (/), 

Succeeding  churchwardens,  though  only  so  de  faciOi  may  sue 
their  predecessors,  though  they  be  not  the  officers  immediately 
preceding  them,  for  money  received  by  the  defendants  for  the 
me  of  the  parish  (/71).  And  where  in  the  parish  of  A.  two  church- 
wardens were  elected  for  the  township  of  £.,  and  two  others  for 
the  rest  of  the  parish,  and  separate  rates  were  made  for  these 
divisions;  it  was  held,  that  the  churchwardens  elected  for  the 
township  of  B*  might  maintain  an  action  against  their  predecessors 
for  money  remaining  in  their  hands ;  and  were  not  bound  to  make 
aH  the  present  or  late  churchwardens  of  the  parish,  plaintiffs  or 
defendants  (r).  But  a  surveyor  of  highways  cannot  maintain  an 
action  against  the  late  surveyor,  until  his  accounts  have  been 
settled  and  allowed,  or  disallowed,  in  the  manner  pointed  out 
by  the  18  G.  8,  c.  78,  s.  48  (o).  And  it  has  been  held,  that 
churchwardens  cannot  commence  a  suit  in  the  Spiritual  Court  in 
their  o?m  names,  after  their  year  is  expired ;  but  that,  if  com-» 
menced  within,  they  may  proceed  in  it  after  the  year(p). 

Churchwardens  who  expend  money  in  the  necessary  repairs 
of  the  church,  may  make  a  rate  to  reimburse  tliemselves;  but 


(A)  AnU,  224. 

(i)  Maueif  t.  Knowlet,  3  Stark.  R. 
65. 
(A)  Id. ;  Leigh  v.  Taylor y  7  B.  &  C. 

401. 

{[)  Brook  V.  Guesi,  N.  P.,  Stafford 
Sommer  AsBii&es,  dted  3  Bing.481. 

(m)  Turner  v.  Baynes^  2  H.  Bla. 
659. 

(n)  AsOe  v.  Thonm,  2  B.  &  C.  271 ; 
3  D.  &  K.  4D2,  S.  C;  1  C.  iic  P. 


103,  S.  C. 

(o)  Hendebonrcky.  Langton^  10*  B. 
&  C.  546  ;  3  C.  &  P.  beidy  S.  C. 

(jp)  Dent  V.  Prudence^  Stra.  062. 
See  F.  N.  B.  (91  K);  Attorney  v. 
Ruper,  2  P.  W.  126 ;  Anon.  Dyer,  48; 
Vin.  Ab.,  Ckurchwardent,  Tht  spi- 
ritual court  has  only  jurisdictian  to 
enforce  the  deliFery  of  the  accounts, 
not  to  decide  on  the  items,  Leman  ▼. 
Goultyy  3  T.  K.  3. 
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cannot  maintain  an  action  for  contribution  against  any  one  of  llw 
parishioners,  who  joined  at  a  vestry  in  signing  an  order  for  the 
repairs  (q).  And  it  has  been  decided  that  vestrymen,  who,  at  a 
vestry  meeting  sign  a  resolution,  ordering  the  parish  surveyor  to 
take  steps  to  defend  an  indictment  against  the  parish  for  not 
repairing  a  road,  are  not  liable  to  the  attorney  employed  by  the 
surveyor ;  because  the  conduct  of  the  business  was  more  peculiarly 
the  province  of  the  surveyor,  who  could  afterwards  have  charged 
the  parish  in  hi<s  account,  and  been  reimbursed  by  a  r^ular 
parish  rate  (r).  The  surveyor  of  a  turnpike  road,  employed  by^ 
and  acting  for,  the  commissioners,  is  not  personally  liable  to  parties 
|)erforming  work  in  repairing  the  roads ;  for  such  surveyor  is  the 
mere  servant  of  the  commissioners  {s). 

The  statute  55  G.  3,  c.  137,  s.  6,  prohibits  churchwardens, 
overseers  of  the  poor^  collectors  of  poors^  rates,  and  other  persons 
concerned  in  the  providing  for,  management,  or  direction  of  the 
poor  (^),  from  '^  providing,  furnishing,  or  supplying,  for  profit^ 
any  goods,  materials,  or  provisions  for  the  use  of  the  workhouse, 
or  otherwise  for  the  support  and  maintenance  of  the  poor  in  the 
parish,*'  while  they  hold  their  appointments ;  and  from  being, 
directly  or  indirectly, "  concerned  in  any  contract  relating  thereto,** 
under  a  penalty  of  100/.  (u) ;  unless  such  persons  shall  obtain  the 
certificate  of  two  magistrates  authorising  them  so  to  do,  &c. 

This  enactment  renders  it  illegal  for  a  farmer  to  supply  the 
produce  of  his  lands  to  the  poor  of  the  parish  of  which  he  is  church- 
warden, even  at  a  fair  market  price  (x).  But  it  does  not  prohibit 
the  supply  to  an  individual  pauper,  ujxin  a  particular  occasion ; 
it  extends  only  to  a  supply  to  the  workhouse,  and  the  poor, 
generally  (y). 

The  59  6. 3,  c.  12,  s.  17  («),  enacts  that  the  churchwardens  and 
overseers  of  a  parish  shall  take  and  hold,  in  the  nature  of  a  body 
corporate,  for  and  on  the  behalf  of  the  parish,  all  buildings,  lauds, 


(q)  Lanchester  y,Frewer,  2  Bing. 
361 ;  9  Moore,  688,  S.  C. 

(r)  SproU  V.  Poweli,  3  Bing.  478  ; 
11  Moore,  398,  S.  C. ;  Hendebourck  v. 
Langton,  3  C.  &  P.  bm\  10  B.  &  C. 
646,  S.  C. 

(«)  Pochin  V.  PowUv,  1  Bla.  R,  670. 

(0  See  Wett  v.  Andrews,  2  D.  Sc  R. 
184 ;  1  B.  &  C.  77,  S.  C. 

(u)  See  precedent  of  declaration  in 


debt  for  the  penalty,  2  Chittj  PI.  6ih 
ed.  516  c;  nest  v.  Andrews,  2  D.  & 
R.  184 ;  1  B.  &  C.  77,  S.  C. 

(x)  Pope  V.  Backhouse^  2  Moore,  1 86; 
8  Taunt,  239,  S.  C. 

(v)  Proctor  V.  Mantoaring,  3  B.  & 
Aid.  145. 

(?)  Woodcock  \.  Gibson,  A  BMC^ 
462.    Sec  further,  po«^  236. 
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ad  tenements  belonging  to  the  parish.  Where  parish  land  was 
occupied  by  A.^  and  he  paid  rent  to  the  churchwardens,  and  they 
executed  a  lease  of  the  same  land  for  a  term  of  years  to  £.,  and 
gave  A.  notice  of  the  lease;  it  was  decided,  in  an  action  for  use 
and  occupation,  by  B.  against  A,,  that  the  latter  was  not  estopped 
by  having  paid  rent  to  the  churchwardens  from  disputing  £/s 
title,  and  that  the  latter  could  derive  no  title  from  the  church- 
wardens alone  (2). 


(z)  PkUIipt  T.  Pearce,  8  D.  &  R.  43 ;  6  B.  &  C.  433.  S.  C. 
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CHAPTER  III. 

Of  the  Subject  Matter  of  Contracts  (a). 

Parties  are  allowed  the  fullest  latitude  with  regard  to  the 
subject  matter  of  their  agreements.  The  law  only  requires,  that 
no  illegal  object  be  embodied  in  the  consideration,  or  the  matter 
stipulated  to  be  performed  or  omitted.  Subject  to  this  exception, 
there  is  no  encroachment  on  the  liberty  of  contracting.  The 
agreement  may  relate  to  a  past,  a  present,  or  a  future  transac- 
tion (A) ;  it  may  have  reference  to  a  thing  itself,  or  to  the  mere 
use  or  possession  of  it.  And  it  is,  in  general,  no  legal  objection 
to  a  contract,  that  the  subject  matter  is  of  a  trifling,  unimportant, 
or  ridiculous  nature  (c). 

Section  I. 
Of  Contracts  not  dnder  Seal  respecting  Real  Property. 

1st.  Of  Agreements  for  the  Purchase  o/*Real  Property. 

1.  In  general. 

2.  How  they  are  affected  by  the  Statute  of  Frauds. 

3.  Of  an  Action  by  the  Vendor  against  the  Vendee,  on 

the  Contract  to  purchase  real  Property. 

4.  Of  an  Action  by  the  Vendee  against  the  Vendor, 

upon  such  Contract. 

Sndly.    Of  Contracts  not  under  Seat,  between  Landlord 

and  Tenant. 


(a)  See  1  Pothicr  on  Contracts,  by  Com.  Dig.,  Covenant  (A  1). 

Evans,  pt.  l,c.  I,s.  4;  French  Civil  (c)  See  post^    Index,    Wagerti    1 

Code,  l)k.  3,  tit.  3,  sec.  3.  Potbier,  81. 

{b)  F.  N.  B.  145  a;  Plowd.  308  a; 
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1 .  To  takcy  assign  J  and  surrender  Premises. 
L  When  an  Instrument  amounts  to  a  Demise j 

or  a  Contract  to  let  in  Futuro. 
9,.  When  the  Letting  must  be  in  Writing  under 
the  Statute  of  Frauds. 

5,  Of  a  Tenancy  from  Year  to  Year. 
4.  Of  the  Statute  of  Frauds  as  to  an  Assign- 
ment and  Surrender  of  a  Term. 

6.  Of  the  Tenant  being  estopped  from  disputing 
the  Landlord's  Title. 

2.  Of  the  Tenant's  liability  to  Repair. 

3.  Of  Taxes  as  between  Landlord  and  TenafU. 

4.  Of  Notices  to  quit. 

1.  When  necessary. 

2.  By  whom  to  be  given. 

3.  To  whom. 

4.  When  they  should  expire. 

5.  Form  and  fifiect  of  them  in  other  respectsi 
and  how  waived. 

5.  0{  Fixtures. 

1.  In  general. 

2.  Between  Landlord  and  Tenant. 

1.  Independently  of  Contract. 

2.  By  Contract. 

3.  Between  out-going  and  in-coming  Tenant. 

6.  Of  away^ng  Crops. 

7.  Of  the  common  Action  for  Use  and  Occupation. 

Ist.  Of  Contracts  relating  to  the  Purchase  of  Real  Property. 

1.  In  G£N£bal. 

Capacity  to  Purchase. — Sir  Edward  Sugden^  in  his  excellent 
treatise  on  the  Law  of  Vendors  and  Purchasers  of  Estates  (d)^ 
considers  that  incapacity  to  purchase  real  property  is^  by  the  rules 
of  law  and  equity,  of  three  different  kinds ;  Ist,  absolute ;  Sndly, 
to  bold,  although  not  to  purchase ;  and  Srdly,  to  purchase,  except 
sub  modo. 


((/)  6tb  cd.  cap.  14,  fttgc  593  tu6l7. 
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Under  the  Jirst  head  are  classed  parishioners  or  iuhabitants  of 
any  place,  or  churchwardens,  who  are  incapable  of  purchaang 
Jands  by  those  names;  except  in  I.jOndonj  where  it  seems  the 
parson  and  churchwardens  are  a  corporation  to  purchase  lands  (e); 
and  also  except  in  the  case  of  a  workhouse  for  the  poor,  which 
churchwardens  and  overseers  are  enabled  by  the  statute  9  6.  1^ 
c.  7,  8. 4,  to  purchase  as  trustees  (y*). 

Under  the  second  division  are  classed  aliens  {g)  ;  persons  who 
have  committed  felony  or  treason,  or  been  guilty  of  the  offence  of 
prcemunire  (//) ;  who  may  respectively  purchase,  but  not  IkJd 
against  the  crown ;  and  corporations,  sole  or  aggregate,  lay  or 
ecclesiastical,  who  cannot  hold  without  licence  from  the  crown  or 
act  of  parliament  (i). 

Under  the  third  head,  which  relates  to  persons  incapable  of 
purchasing,  except  sub  modo^  are  ranged  infants,  who  may  at  full 
age  either  confirm  or  waive  the  purchase  (k) ;  femes  c&oer%^  whose 
husbands  may  disagree,  and  bring  an  action  for  the  purchase 
money ;  although  it  seems  married  women  may  purchase  lands 
pursuant  to  an  authority  given  by  the  husband,  and  that  he  cannot 
afterwards  avoid  it(/).  Here  also  may  be  mentioned,  lunatics 
and  idiots,  who  cannot  themselves,  it  appears,  waive  the  purchaae, 
even  when  they  recover  their  senses ;  but  in  case  of  their  death 
during  their  lunacy  or  idiocy,  their  heirs  may  avoid  the  pur- 
chase (m) :  so  may  the  king  upon  ofHce  found  (/i) ;  and  also  the 
committee  after  the  lunatic  is  found  so  by  inquisition  (o). 

In  addition  to  the  legal  incapacity  which  obtains  in  these 
instances,  there  are  certain  rules  of  equity  which  restrict  persons 
holding  particular  characters  from  making  a  valid  agreement  for 
the  purchase  of  the  property  with  which  they  are,  by  reason  of  their 
sustaining  such  characters,  connected.  The  class  of  persons  thus 
affected  comprises  {p)  agents ;  arbitrators ;  attorneys,  where  they  act 


(e)  Warners  Case,  Cro.  Jac.  532 ; 
Harmrave's  n.  (4)  to  Co.  Lit.  3  a, 

if)  See  furtlier,  ante,  232;  Steer 
P  L.  89. 

\g)  Ante,  150 ;  Co.  Lit.  26 ;  The 
Xing  ^f. Holland,  All.  14 ;  Sty.  20,40, 
75,  84,  90,  94 ;  1  Rol.  Ab.  194,  pi.  8. 

(k)  Co.  Lit.  26  ;  Rex  ▼.  JnhahitanU 
of  Haddenham,  15  East,  463;  ante, 
152,  153. 

(t)  Co.  Lit.  99  fl. ;    1  Bla.  C.  475. 

h)  Ketseys  Case,  Cro.  Jac.  320 ; 
1  Rol.  Ab.  731  (R) ;  Co.  Lit.  26 ;  and 


see  Holmes  v.  Blogg,  8  Taunt  508. 

(/)  Garbrand  v.  Allen,  I  L<1.  Rajn. 
224.  See  Fronds  v.  Wigzell^  1  Madd. 
258. 

(m)  Co.  Lit.  26. 

(n)  Co.  Lit.247a.;Chit.jun.,Pi]exog« 
229. 

(o)  Clerk,  by  Committee,  v.  Clerk,  2 
Vein.  412 ;  Addison,  by  Committee, 
v.  Dawson,  id.,  676 ;  Ridler  v.  Ridler, 
I  Eci.  Ca.  Ab.  279;  sceanfe,  109. 

(//)  Sugden  V.  h  P.,  8tb  ecL  599 
to  612,  and  tbc  cases  there  cuUccicd. 


OF  CONTRACTS  FOK  THK  SAI.K  OF  REAL  PROPERTY.         237 

IS  such  on  behalf  of  their  vendors ;  assizers  of  bankrupts ; 
auctioneers ;  commissioners ;  creditors  who  have  been  consulted 
M  to  the  mode  of  sale,  or  other  persons  confidentially  consulted 
or  employed  in  the  management  of  a  bankruj.t's  affairs ;  commis- 
skmers  of  inclosure  before  the  expiration  of  five  years  from  the 
time  of  making  their  award  (q);  trustees  except  when  merely 
nominal  ;  and  mortgagees  in  trust  for  sale. 

It  appears  that  a  Court  of  Equity  will  not  refuse  to  enforce  a 
eoDtract  for  the  sale  of  an  estate,  on  the  behalf  of  the  vendor  or 
purchaser,  on  the  ground  of  mere  inadequacy  of  consideration ; 
unless  it  were  induced  by  fraud  or  gross  misrepresentation;  or  by 
an  industrious  concealment  of  a  defect  in  the  estate  (r)« 

It  is  often  provided  in  the  conditions  of  the  sale,  that  any 
trror  or  misstatement  in  the  particulars  shall  not  vitiate  the  sale ; 
but  that  an  allowance  shall  be  made  in  the  purchase  money.  In 
the  Duike  of  Noifolk  v.  Withy  («),  the  estate  sold,  was  described 
at  being  **  about  cue  mile  from  Horsham,'^  (a  borough  town). 
The  conditions  contained  a  clause  to  the  above  effect.  The  pur- 
chaser brought  an  action  to  recover  the  deposit ;  the  estate  being 
between  three  and  four  miles  from  Horsham,  Lord  Ellenborough 
nid,  that  he  conceived  the  clause  in  the  conditions  was  meant  to 
guard  against  unintentional  errors,  not  to  compel  the  purchaser 
to  complete  the  contract  if  he  had  been  designedly  misled.  His 
Lordship  left  it  entirely  to  the  jury,  whether  this  was  merely 
«n  erroneous  misstatement,  or  the  misdescription  was  tcilful/y 
introduced  to  make  the  land  appear  to  be  more  valuable.  And 
the  plaintiff*  had  a  verdict.  This  doctrine  was  recognised  in  a 
subsequent  case  (^),  by  Best,  C.  J.  The  particulars  in  that  case 
described  two  houses  as  Nos.  3  and  4,  and  stated  that  the  taxes 
of  No.  3,  were  paid  by  the  tenant.  The  houses  ought  to  have 
been  described  as  Nos.  2  and  3 ;  but  the  names  of  the  occupiers 
•were  correct ;  and  it  should  have  been  said,  that  the  taxes  of  No. 
3,  were  farmed  by  the  landlord.  The  houses  Nos.  9,  and  4,  were 
of  the  same  rate  ;  but  No.  4,  was  in  the  best  state  of  repair.  It 
was  held  that  these  misdescriptions  were  not  cured  by  the 
provision,  **  that  no  error  should  vitiate,'*  &c.  In  Sherwood 
V.  Robins  (n).   Lord  Tenterdcn  adopted  the  distinction  between 


tq)  41  G.  3,  c.  109,  s.  2.  (*)  I  Camp.  337. 

(r)  Anle^  26.     Sugd.  V.  h  P.  241,  (/)  l^vh  v.  MvlleU,  3  C.  ^  P.  1  \^. 

242,  and  the  cases  there  cite<l ;   see  (it)  Mood.  8c  M.  194 ;  3  C  ^  P. 

ulVo  Turmr  v.  JIarrey,   |j;ic.  KJI).  :Wi),  S.  C  IniliiscuFr,  thcsnle  wasofa 
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unintentional  mistake,  and  wilful  misdescription ;  but  md,  <<  that 
he  thought  even  an  unintenuonal  error  would  vitiate  the  sale, 
notwithstanding  the  clause  in  question,  where  no  calculation  can 
possibly  be  made  as  to  the  amount  of  compensation  whidi  should 
be  allowed  or  paid  to  the  purchaser." 

Where  the  agreement  was  to  sell  the  unexpired  term  of  dghi 
years'  lease,  &c.,  and  it  appeared  that  at  the  date  of  the  agree- 
ment, the  unexpired  term  was  only  seven  years  and  seven  months; 
Lord  EU^nborough  said  (^),  *'  the  parties  cannot  be  supposed  to 
have  meant  that  there  was  the  exact  term  of  eight  years  unexpired, 
neither  more  nor  less  by  a  single  day.  The  agreement  must 
therefore  receive  a  reasonable  construction ;  and  it  seems  not 
unreasonable,  that  the  period  mentioned  in  the  agreement,  should 
be  calculated  from  the  last  preceding  day  when  the  rent  was 
payable,  and  including  therefore  the  current  half  year.  Any 
fraud  or  material  misdescription,  though  unintentional,  would 
vacate  the  agreement ;  but  the  defendant  might  have  had  sub* 
stantially  what  he  agreed  to  purchase."^ 

In  cases  where  there  is  a  material  mistake,  not  aided  by  the 
conditions,  even  if  the  vendor  offer  to  make  an  allowance  pro  ianto^ 
he  has  no  claim  against  the  vendee ;  for  the  purchaser  is  not  bound 
to  take  an  estate  or  interest  which  he  did  not  agree  to  purchase  (y). 

It  seems  to  have  been  vexata  questio,  where  an  estate  was  sold 
by  auction  in  separate  lots,  and  the  same  person  became  the  pur- 
chaser of  several  lots,  whether  a  distinct  contract  arose  as  to  each, 
or  whether  there  was  but  one  contract  as  to  the  whole ;  but  the 
better  opinion  appears  to  be,  at  least  at  law^  that  a  distinct 
contract  is  created  as  to  each  lot  (r)« 

If  an  estate  be  sold  in  oiie  lot,  either  by  public  auction  or  by 


reversionary  estate,  described  "  as  ah- 
solute  on  tlie  death  of  a  person,  aged 
frixty-six."  That  person  \ia8  only 
sixty-four ;  and  the  reversion  was  not 
absolute,  as  the  property  \^ould  he 
divided  if  he  left  more  children  than 
one. 

(a?)  Beltrorth  v.  HasseU^  4  Cainp. 
140;  see  Sugd.  264,  and  MS.  cases 
there. 

(jf)  Favier  v.  NighlingcJe^  2  Esp. 
Ca.  639 ;  Thonuon  v.  Miiety  1  Esp. 
Ca.  184 ;  Ileam  v.  Tomlinj  Peake's 
Ca.   HhJ;  Hihbrrt  v.  Shoe,   1  Camp. 


Cn.  113;  Ditffrll  v,  Wii$on.  I  Camp. 
401;  Sugd.  V.  &  P.,  265,  MS. 
case. 

(z)  Emerwn  v.  Heelis^  2  Taunt  38; 
Johnson  v.  Johnson^  3  B.  &  P.  169 » 
James  and  another  v.  *Shore^  I  StarL 
430 ;  JRoots  v.  Lord  Dormer^  4  B.  6c 
Ad.  77;  Lewin  v.  GuesU  1  Rum. 
330 ;  Poole,  v.  Shergolil,  2  Bro.  C.  C. 
118;  Sugd.  V.  &P.,  268,  270:  wed 
ride  Chamh.rs  v.  Griffithsy  1  Esp. 
Ca.,  149;  Gibson  v.  Spurrier,  Peakes 
Addl.  Ca.  49 ;  Bm/er  v.  BlackweU^  3 
AnM.  «.')7. 
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private  contract,  the  vendor  cannot  enforce  the  contract  at  law, 
unless  he  has  a  title  to  the  whole  estate  (a).  Perhaps  in  equity,  if 
a  separate  value  were  put  on  different  parts,  the  contract  may  be 
considered  distinct ;  but  at  law,  on  an  entire  contract,  a  vendor 
cannot  recover  any  part  of  the  purchase  money  where  he  cannot 
make  a  title  to  the  whole  estate;  nor  is  a  purchaser  entitled  to 
retain  that  part  to  which  the  title  is  good,  and  vacate  the  contract 
as  to  the  rest  (6). 

The  private  employment  by  the  vendor,  of  puffers  at  a  sale  by 
auction,  is  a  fraud  upon  the  purchaser,  and  will  vitiate  the  sale  (c). 
And  Lord  Tenterdertj  in  the  case  of  Wheeler  v.  Collier  (d),  stated 
the  strong  inclination  of  his  opinion  to  be,  *^  that  if  only  one  per* 
son  be  employed  to  bid  with  a  view  to  save  the  auction  duty,  the 
sale  is  void,  unless  it  be  announced  that  there  is  a  person  bidding 
for  the  owner ;  that  the  act  itself  was  fraudulent :  that  the  statute 
rdative  to  the  duty  was  made  for  a  different  puipose,  with  a 
view  to  the  duty  only,  and  could  not  be  made  to  sanction  what  is  in 
itself  fraudulent.  And  the  Court  of  Common  Pleas  seem  to  have 
been  of  the  same  opinion  in  the  case  of  Crowder  v.  Austin  (e). 
And  if  the  advertisements  or  particulars  state  that  the  estate  will 
be  sold  xoUkoiU  reserve^  it  has  been  decided  that,  if  a  person  be 
employed  on  behalf  of  the  vendor  to  keep  up  the  price,  he  can 
have  no  claim  to  the  aid  of  a  court  of  equity  to  enforce  a  contract 
against  the  defendant  under  such  circumstances  {f).  It  has  been 
decided  in  a  late  case  (g)^  that  if  a  purchaser,  by  unfair  conducts 
deter  other  persons  from  bidding  at  the  sale,  and  cause  the  goods 
to  be  knocked  down  to  him,  he  does  not  acquire  any  property  in 
the  goods. 


(41^  Tinnkiwt  r.  White,  3  Smith,  435. 

f6)  Johtuitn  V.  Johnson f  3  B.  &  P. 
102;  Suffd.  V.  &  P.  270. 

(c)  Howard  v.  Castle,  6  T.  R.  644  ; 
Benuxli  y.  Christie,  Cowp.  396 ;  Blach- 
Jord  r,  Preston,  8  T.  R.  93  ;  Cnncder 
T.  Austin,  3  Ring.  368 ;  1 1  Moore,  283, 
S.  C,  and  2  Car.  &  Pay.  20H,  S  C. ; 
Fm^ler  v.  Abrahams,  6  Moore,  318; 
Bex  T.  Marsh,  3  Y.  &  J.  332. 

(^M.&Mal.  126. 

(e)  3  Ring.  368 ;  2  C.  Sc  P.  208, 
S.  C.  See  also^  per  Alexander,  C.  B., 
in  Rex  V.  3farsh,  3  Y.  &  J.  332.    Sir 


Edward  Sagden,  howerer,  appears  to 
be  of  opinion,  tbat  one  person  may* 
without  public  notice  of  the  fact,  be 
appointed  to  bid ;  and  be  quotes  fie> 
veral  cases  decided  in  the  Court  of 
Chancer}'  in  8U])port  of  bis  q>inion ; 
see  Sugd.  V.  &  P.  8th  ed.  23,  24,  2/^ 
The  siifermode  is  to  give  public  notice 
that  some  person  is  appointed  to  bid 
on  the  part  of  the  vendor. 

(/)  Meadows  f.  Tanner,  5  Madd. 
37. 

(j/)  Fuller  V.  Abrahams,  6  Moore, 
318. 
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S.  Of  the  Statute  of  Frauds  as  it  affects  Agreements 

FOR  the  Sale  of  real  Property. 

By  the  Statute  of  Frauds,  9Q  Car.  S,  c.  3,  s.  1,  it  is  enacted, 
that  "  all  leases^  estates,  interests  of  freehold^  or  terms  of  year*,  or 
any  uncertain  interest  of,  in,  to  or  out  of  any  messuages,  manors, 
lands,  or  tenements,  or  hereditaments,  made  or  created  by  livery 
and  seisin  only,  or  by  parol,  and  not  put  in  writing  and  signed  by 
the  parties  so  making  or  creating  the  same,  or  their  agents  there- 
unto lawfully  authorised  hi/  writing  {h)^  shall  have  the  force  and 
effect  of  leases  or  estates  at  will  only ;  and  shall  not,  either  in  law 
or  equity,  be  deemed  or  taken  to  have  any  other,  or  greater  force 
or  effect ;  any  considtTation  for  making  any  such  parol  leases  or 
estates,  notwithstanding.'* 

The  second  section  excepts  "  all  kmes  not  exceeding  the  term 
of  three  years  from  the  making  thereof,  whereupon  the  rent 
reser^'ed  to  the  landlord  during  such  term,  shall  amount  unto  two- 
ihird  parts  at  the  least,  of  the  full  improved  value  of  the  thing 
demised "" 

The  third  section  enacts,  ^^  that  no  leases,  estates,  or  interests 
either  of  freehold,  or  terms  of  years,  or  any  uncertain  interest,  not 
being  copyhold,  or  customary  interest,  of,  in,  to,  or  out  of  any 
messuages,  manors,  lands,  tenements,  or  hereditaments,  shall  at 
any  time  l>e  assir/ncd^  granted,  ov  surrendered ;  unless  it  be  by 
deed  or  note  in  wj'ithig^  signed  by  the  party  so  assigning,  granting, 
or  surrendering  the  same,  or  their  agents  thereunto  lawfully 
authorised  by  writings  or  by  act  or  operation  at  law.*^ 

By  the  Jburth  clause  it  is  enacted,  amongst  other  things,  that 
**  no  action  shall  be  brought  whereby  to  chaige  any  person  upon 
any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them ;  unless  the  agreement  upon  which 
such  action  or  some  memorandum  or  note  thereof  shall  be  in 
writings  and  signed  by  the  party  to  be  (tharged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorised  (i )• 


(//)    It  should   be   remarked,   that  96,  97;  fl»it<?,  171. 
under  the  Isi  nnd  2nd  sections,  wliich  (i)  See  ronimenLs  upon  tliese  sec* 

relate  to  the  actual  crnil  on  or  transfer  tions,  Sii{2fd.  69  lu  73,  6th  eti.;  and 

*t  a  title,  the  ngcnt  must  have  a  >*rit-  per  Liltlcdale,  J.,  in  Sm'^th  v.  Surmntij 

ten  authority  ;  aliter  as  to  the  4th  sec-  9  B.  &  C.  571.     It  is  ohservahle,  tbnt 

tion,  which  relates  to  a  mere  contract  under  the  4th  section,  the  a;:;ent  need 

for  an   interest;    s<»e  Su"d.   8Lh    ed.  not  have  a  writu-n  anthoritv. 
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The  efiSect  of  tbese  sections  upon  a  contract  to  demise  lands  in 
fiUuro^  and  upon  a  present  letting  thereof,  will  be  considered  in 
the  next  division  of  this  subject.  The  first  and  second  sections 
•ppear  to  relate  chiefly  to  the  actual  and  immediate  creation  of  a 
title  ;  the  third  to  the  assignment  or  surrender  of  a  title  already 
Created  ;  and  the  fourth  section  to  contracts  for  the^t^r^  creation 
of  an  interest  in,  or  title  to  realty  upon  a  sale^  &c.  thereof. 

The  statute  extends,  in  some  cases,  not  merely  to  contracts 
tdative  to  houses^  or  landsj  in  the  common  acceptation  of  those 
terms,  but  also  to  agreements,  the  subject  matter  of  which  partakes 
if  the  realty  i  and  creates  an  interest  therein. 

Thus,  an  agreement  for  prima  vestura^  or  growing  grass, 
whereby  the  exclusive  right  to  the  land  is  obtained  for  a  limited 
time,  and  for  given  purposes,  has  been  held  to  be  within  the 
iCatute  (it).  There  has  been  a  similar  decision  in  the  case  of  a  con- 
tract for  growing  hops  (/),  and  growing  turnips  (m) ;  no  time 
being  stipulated  for  the  removal,  and  the  parties  not  considering 
the  land  as  a  mere  warehouse  for  the  hops  and  turnips.  But 
where  potatoes,  in  a  matured  state  of  growth,  were  sold  by  parol^ 
and  it  was  agreed  that  ihey  should  be  immediately  taken j  the 
Court  held  that  this  was  not  a  contract  for  any  interest  in  the  land ; 
as  the  parties  contemplated  nothing  but  the  mere  sale  of  a  personal 
chattel  (n).  And  where  the  sale  was  of  potatoes  stated  to  be  then 
growing^  at  so  much  per  acre,  and  the  purchaser  was  to  take  them 
away,  but  no  time  was  appointed  for  so  doing ;  the  Court  held,  that 
the  contract  conferred  no  exclusive  right  to  the  land  for  a  time, 
and  was  not  within  the  fourth  section  (o). 

In  the  latest  cases  upon  this  subject,  the  Courts  seem  to  have 
considered  that  no  contracts  of  this  nature  are  within  the  statute  as 
contracts  relating  to  land,  where  the  parties  evidently  and  sub- 
stantially contemplated  only  a  sale  of  goods,  as  the  produce  of  the 
soiL     Thus  in  Evans  v.  Roberts  (jp),  a  parol  agreement  to  pur- 


{k)  Crothy  t.  Wadtwarth,  6  East,  (m)  Emmertan  v.  Heelts^  S  Taunt. 

609.      Sed  qu,  vide  the  subsequent  38.     It  seems  difficult  to  reconcile  tbb 

tothorities.      An  agreement  to  take  case  with  the  subsequent  decisions. 

land  for  14  jears,  and  to  pay  for  seeds  (n)  Parker  ▼.  StaniUmd,  11  East^ 

and  tillages  is  witliin  the  4th  section,  3G2. 

even  as  to  the  seeds  and  tillai]:es.  JEarl  (o)  Warwick  v.  Bruce^2  M.  ^  Selw. 

9f  Falmouth  r.  Thomas,  I  C.  &  M.  89.  205. 

(0  fVaddingion  Y.  Bristow,  2  B.  fk  (o)  5  a  &  C.  829;  2D.  &  R.6n, 

P.  46«.  S.  C. 

K 
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chase  a  crop  of  potatoes,  to  be  turned  up  by  tbe  seller^  iras  held 
not  to  be  within  the  fourth  section,  although  the  crop  was  in  a 
growing  state  at  the  time  of  the  sale.  It  was  decided,  that  a  sale 
of  the  produce  of  the  land,  whether  it  be  in  a  state  of  maturity  or 
not,  provided  it  be  in  actual  existence  at  the  time  of  the  coiw 
tract,  is  not  a  sale  of  any  interest  within  the  fourth  section.  In 
Smith  V.  Surman  (9),  the  plaintiff  being  the  owner  of  trees graW' 
ing  on  his  land,  verbally  agreed  with  the  defendant  to  sell  him  Ae 
timber  at  so  much  per  foot.  The  plaintiff  had  cut  some  of  the  trees 
when  the  bargain  was  made,  and  was  about  to  cut,  and  by  the  ooq* 
tract  became  bound  to  fell  the  remainder.  The  Court  held  that  this 
was  substantially  a  contract,  not  for  growing  trees,  but  for  timber, 
viz.  the  produce  of  the  trees  when  severed  from  tbe  freehold. 
Mr.  J.  Liiiledale  said,— ^^  If  in  this  case  the  contract  bad  been 
for  the  sale  of  the  trees,  with  a  specific  liberty  to  the  vendee  to 
enter  the  land  to  cut  them,  I  think  it  would  not  have  given  him 
an  interest  in  the  land  within  the  meaning  of  the  statute.  The 
object  of  a  party  who  sells  timber,  is  not  to  ^ve  the  vendee  any 
interest  in  his  land,  but  to  pass  to  him  an  interest  in  the  treee 
when  they  become  goods  and  chattels*  Here  the  vendor  was  to  cut 
the  trees  himself.  His  intention  was  not  to  give  the  vendee 
any  property  in  the  trees  until  they  were  cut,  and  ceased  to  be 
part  of  the  freehold."  And  Mr.  Justice  Parke  observed, — ^**  The 
defendant  could  take  no  interest  in  the  land  by  this  contracti 
because  he  could  not  acquire  any  property  in  the  trees  until 
they  were  cut.^ 

In  Watts  V.  Friend  (r),  A.  agreed  to  supply  B.  with  a^ quan- 
tity of  turnip  seed,  and  B.  agreed  to  sell  the  crop  of  seed  produced 
tiierefrom  at  Is,  per  bus/ieL  This  was  held  to  be  substantially  a 
contract  for  the  sale  of  goods  within  the  17th  section ;  and  not  a 
contract  conferring  an  interest  in  land  under  the  4th  section ;  ^<  for 
the  thing  agreed  to  be  delivered  would,  (it  was  observed  by 
Lord  Tenterdenj  C.  J.,)  at  the  time  of  delivery,  be  a  personal 
chattel." 

There  is  great  difficulty  in  reconciling  with  these  authorities, 
the  case  of  ScoreU  v.  BoxaU  {s).  This  was  an  action  of  trespass  for 
cutting  and  carrying  away  underxoood.  The  plaintiff  had  pur- 
chased it  whilst  standing,  and  was  to  cut  it  down,  but  it  did  not 


(9)  9  B.  &  C.  661,  A.  D.  1829. 
(r)  10  B.  &  C.  446,  A.  D.  1800. 


(»)  1  Y.   &  J.  396.  A.  D.  1887, 
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wppcKt  when  it  was  to  be  cut ;  or  what  state  it  was  in  as  to 
growth,  or  whether  the  price  depended  on  the  quantity  produced. 
The  plaintiff  was  lAnsuited,  on  the  ground  that  the  contract 
waa  within  the  4th  section  of  the  statute.  Mr.  Baron  HiJIock 
drew  a  distinction  between  crops  and  other  articles  which  are 
ratted  by  the  industry  of  man,  and  are  emblements ;  and  things 
vUdi  give  no  annual  profit,  and  go  to  the  heir,  as  trees  (/). 

A  mere  licence  to  use  land  has  been  held  not  to  be  within  the 
statute ;  as  a  parol  agreement  for  liberty  to  stack  coals  on  a  close 
ftr  aeven  years,  with  the  sole  use  of  that  part  of  the  close  during 
the  aeven  years  (n) ;  or  to  stack  hay  on  land  for  a  convenient 
time  until  sold  (or).  So  a  parol  licence  to  put  a  skylight  over  the 
defimdanfs  area,  ^hich  impeded  the  light  and  air  from  coming 
to  the  plaintiff^B  house  through  a  window,  is  good,  and  is  not 
within  the  Statute  of  Frauds  as  relating  to  an  interest  in  land  (y). 
In  Hewlins  v.  Shippam  {z)j  Bayley,  J.,  in  delivering  the  judg- 
ment of  the  Court,  said,  '^  We  are  of  opinion,  that  although  a 
pand  licence  might  be  an  excuse  for  a  trespass,  till  such  licence 
was  countermanded,  that  a  right  and  title  to  have  passage  for  the 
water,  for  a  freehold  interest,  required  a  deed  to  create  it,  and  that 
as  there  has  been  no  deed  in  the  case,  the  present  action,  which 
is  founded  on  a  right  and  title,  cannot  be  supported.  The  case 
of  fVinter  v.  Brockxvelly  which  was  relied  upon,  on  the  part  of  the 
phiDtiff,  appears  clearly  distinguishable  from  the  present.  All 
that  the  defendant  there  did,  he  did  upon  his  own  land.  He 
claimed  no  right  or  easement  upon  the  plaintiff*s.  The  plaintiff 
daimed  a  right  and  easement  against  him,  viz.  the  privilege  of 
light  and  air  through  a  parlour  window,  and  a  free  passage  for 
the  smells  of  an  adjoining  house  through  defendant's  area,  and 


(^  The  learned  baron  also  questioned 
die  if idiim  of  Treby,  C.  J.,  in  1  Lord 
Raymond,  182,  that  a  sale  of  timber, 
growing  upon  land,  need  not  be  in 
writing,  because  it  is  a  bare  chattel : 
to  which  Powell,  J^  is  reported  to  have 
agreed.  This  dictum  was  however  cited 
without  disapprobation  by  Holroyd,  J., 
in  MMfieid  r.  Watisley,  3  B.  <k  C.  364 ; 
5  D.  &  U.  224,  S.  C.  See  Sugd.  V. 
arP.8thed.76,76. 

(»)  Wood  (or  Ward)  v.  Lakcy  Sayer 
R.  8 ;  cited  per  Gibbs,  C.  J.,  in  Taylor 
T.  fFotav,  7  Taunt  384 ;  and  see  Ax 


V.  7%e  Inkahitantt  of  Homdon^  4  M. 
&  Selw.  662;  where  a  personal  licence 
to  enclose  a  piece  of  waste,  and  erect  a 
cottage,  was  held  not  to  confer  an  in- 
terest in  land.  Sed  vide  the  observa- 
tions in  Sugd.  V.  &  P.  8th  ed.  73, 
74,  75. 

(x)  Webb  V.  Paternoster,  Palm.  71 ; 
Poph.  151 ;  and  2  Rol.  R.  143,  152, 
S.  C. ;  cited  in  Winter  v.  BrockweU^  8 
East,  308,  per  Lord  Ellenborough,  C  J. 

(y)  Winter  v.  Brockwelt,  ubi  ewari, 
'  (z)  5  B.  &  C.  232,  233;  7  D.  & 
R.  783,  S.  C. 

R  2 
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the  only  point  decided  there  was,  that  as  the  plaintiff  had  con- 
sented to  the  obstruction  of  such  his  easement,  and  bad  allowed 
the  defendant  to  incur  expense  in  making  such  obstructioii,  I|e 
could  not  retract  that  consent  without  reimbursing  the  defendant 
that  expense.  But  that  was  not  the  case  of  the  grant  of  an 
easement  to  be  exercised  upon  the  grantor's  land,  but  a  permis- 
sion to  the  grantee  to  use  his  own  land  in  a  way  in  which,  but 
for  an  easement  of  the  plaintiff's,  such  grantee  would  have  bad 
a  clear  right  to  use  it.  H^ebb  v.  PcUemoster^  Wood  v.  Lake,  and 
Taylor  v.  WaierSy  were  not  cases  of  freehold  interest,  and  in  none 
of  them  was  the  objection  taken  that  the  right  lay  in  grant,  and 
therefore  could  not  pass  without  deed.*^ 

It  has  been  decided  that  if,  after  a  lease  has  been  granted,  the 
landlord  make  improvements  on  the  estate,  in  consideration  of  an 
agreement  to  pay  an  additional  sum  per  annumj  (viz  10  per  cent 
on  the  expense  incurred),  this  is  an  agreement  collateral  to  the 
land,  and  is  good  though  not  reduced  into  writing  (a). 

It  is  settled  that  a  sale  of  lands,  even  by  public  auction,  is 
within  the  Statute  of  Frauds  (b).  But  the  auctioneer  is  the  agent 
of  both  parties  ;  and  his  signature  to  an  entry  in  his  books,  or  to 
a  memorandum  stating  the  terms  of  the  contract  and  the  parties 
thereto,  or  which  refers  to  the  particulars  or  conditions  of  sale,  or 
is  indorsed  thereon,  will  satisfy  the  act  (c.) 

If  an  entire  agreement  be  made  for  the  sale  of  a  real  estate,  and 
of  goods  also ;  and  the  agreement  as  to  the  land  be  void  by  virtue 
of  the  statute,  it  is  also  inoperative  in  regard  to  the  personalty  (d). 
But  where  A,,  being  the  occupier  of  a  farm,  quitted  it  on  the  25th 
of  May,  1821,  and  was  succeeded  in  the  possession  by  B, ;  and 
it  appeared  that  A.  had  sown  forty  acres  with  wheat,  and  that, at 
a  meeting  between  ^.  and  B.  in  February,  18i^l,  A.  asked  BAfhe 
would  take  the  forty  acres  of  wheat  at  200Z.,  telling  him  that  if  he 


(fl)  Hohi/  V.  Roebuck^  2  Marsh.  R. 
433 ;  7  Taunt.  157,  S.  C. ;  see  Price 
T.  Leyhurn^  Gow  II.  109. 

(h)  Walker  v.  Constable^  2  Esp.  R. 
659  ;  1  B.  &  P.  306,  S.  C. ;  White  v. 
Proctor,  4  Taunt.  209  ;  3  V.  &  B.  57; 
Kentcorthy  v.  Schofieldy  2  B.  *c  C. 
947 ;  4  D.  &  R.  559.  S.  C. ;  Blagden 
V.  Bradhear^  12  Ves.  jun.  466 ;  Sugd. 
6th  ed.  101 ,  87,  98.  Sales  of  property 
in  chancery,  under  a  decree  of  the 
court,  not  within  the  statute;  ti.,  101, 


102.  And  it  seems  that  the  statute 
does  not  apply  where  the  defendant, 
in  liis  answer  in  chancery,  admits  the 
parol  contract  and  tenns  thereof ;  W., 
102. 

(c)  See  id. ;  Emmerson  v.  Heelis^  2 
Taunt.  38 ;  Sugd.  8lh  ed.  87,  88,  98. 
101. 

(d)  Cooke  V.  Tomhi,  2  AnsL  430 ; 
Sugd.  8th  «d.  78.  See  Earl  of  Fal- 
mouth ▼.  Thomait,  1  C.  &  M.  89  ;  mUt 
241,  n.  (A). 
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did  not  he  should  not  have  the  farm,  and  B.  said  that  he  would 
take  it,  and  a  person  present  then  valued  the  dead  stock,  and 
having  so  done,  asked  to  whom  he  was  to  value  it,  and  B.  said 
it  was  to  be  valued  to  him,  and  then  promised  to  pay  A,  for  the 
wheat  and  dead  stock  on  a  given  day,  and  paid  a  sum  of  money 
OQ  account,  and  took  possession  of  the  farm,  the  growing  wheat, 
and  dead  stock ;  it  was  held,  in  indebitatus  assumpsit  for  the  crops 
and  goods,  that  the  contract  for  the  dead  stock  was  distinct  from 
the  contract  as  to  the  wheat  and  the  farm,  and  therefore  that  A. 
was  entitled  to  recover  for  the  dead  stock  (e). 

And  if  a  party,  under  a  void  parol  contract,  fell  and  remove 
timber,  or  take  away  a  growing  crop,  he  becomes  liable,  on  a  new 
implied  contract  as  for  goods  sold,  although,  had  he  not  thus  car- 
tied  the  new  parol  agreement  into  execution,  he  could  not  have 
been  sued  thereon  {/).  And  if  a  party  repair  premises  under  a 
void  parol  agreement  so  to  do,  in  consideration  of  the  assignment 
of  a  lease  which  the  other  party  refuses  to  assign,  an  action  for 
work  and  materials  may  be  sustained  to  recover  the  value  of  the 
repairs  performed  (g). 

At  law,  part  performance  of  a  parol  agreement  for  the  sale  of 
an  estate,  will  not  render  it  binding ;  but  equity  will,  in  certain 
instances,  uphold  the  contract  when  partly  executed ;  as  where 
possession  has  been  delivered  and  taken  under  the  parol  agree- 
ment, &c.  (A). 

The  requisites  of  the  written  memorandum,  in  regard  to  form 
and  signature^  in  pursuance  of  the  provisions  of  the  Statute  of 
Frauds,  have  been  already  noticed  (t). 

5.  Of  an  Action  by  the  Vendor  against  the  Ven- 
dee OF  AN  Estate  for  a  Breach  of  the  Contract  of 
Sale. 

It  seems. to  be  a  general  rule,  that  the  vendor  of  an  .estate 
cannot  sue  the  vendee  on  the  contract  to  purchase,  unless  he,  the 
vendor,  has  not  only  shewn,  or  offered  to  shew,  a  good  tide,  if 
bound  so  to  do,  but  has  executed  the  conveyance,  or  offered  to 

(e)  Maftfield  v.  Wuddey,  3  B.  &  C.  (A)  Sugd.  8th  ed.  100  to  1 10.    But 

357 ;  5  D.  &  R.  224,  S.  C.  in  the  case  of  a  sale  of  goods,  (a  con- 

(/)  See  id.;  Teall  v.  Anly^  7  Muor,  tract  of  minor  importance,)  tlie  statute 

547;  Brtigy  v.  Cole^  6  tW.,  114;  Poulter  expressly  excepts  the  insunces  of  part 

?.  KiUingbecky  1  B.  &  P.  3iy7.  performance,  by  the  delivery  of  some 

(^)  Gray  y.  Hilly  I  R.  &  M.  420.  of  the  goods,  or  a  partial  payment 

See  <mU^  17.  (t)  AnU^  56  to  6a 
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execute  it,  or  tendered  it  to  the  vendee;  for  the  party  weking  to 
enforce  an  agreement  of  this  nature,  must  clearly  evince  and 
notify  a  willingness  to  complete  it  on  his  part,  before  the  other 
party  can  be  considered  in  default  (j). 

The  following  are  exceptions  to  this  Rule ; — First,  if  by  the 
express  terms  of  the  agreement,  the  vendee  is  to  prepare  the 
conveyance (Xr) ;  Secondly; — If  the  vendee  has  discharged,  or 
excused,  the  vendor  from  preparing  or  tendering  a  oonveyanoe^ 
by  signifying  that  he  would  never  execute  it ;  or  by  refusing  to 
take  or  return  the  abstract,  or,  it  seems,  by  refusing  to  approve 
of,  or  dissent  to  the  title,  shewn  on  the  face  of  the  abstrac^t,  and 
to  which  he  has  made  objections  (/). 


4.    Of  an  Acti6n  bt  the  Vendee  of  an  Estate  aoaikst 

THE   VeNDOK   foe  A  BBEACH  OF  THE  CoNTEACT  OF  SaLS. 

If  the  seller  violate  the  agreement  on  his  part,  either  by  omit- 
ting to  shew  a  good  title  in  due  time ;  or  by  refusing  to  execute 
the  conveyance;  the  vendee  may  maintain  an  action  against  the 
auctioneer  (m),  to  recover  the  deposit,  but  not  the  expenses  («i), 
or  interest  (o) ;  or  against  the  vendor^  to  recover  the  deposit  and 
interest,  with  the  expenses  incurred ;  and,  in  some  cases,  damages 
for  the  loss  of  the  bargain  (p). 


(J)  Jones  V.  Barkiei/y  Doug;l.  634  ; 
PhUips  V.  Fielding,  2  lleD.  Bla.  123; 
Hawkins  v.  Kemp,  3  East,  443 ;  Wil- 
mot  V.  Wilkinson,  6  B.  &  C.  506; 
Sugd.  8th  c(L  230,  225.  See  the  Pre- 
cedents, 2  Chitty  PI.  5th  ed.  291. 

(A)  Hawkins  v.  Kemf),  3  East,  410. 
It  seems  to  be  incumbent  on  the  ven- 
dee lo  prepare  the  conveyance,  even 
where  tlie  agreement  is  silent  on  the 
subject,  Sugd.  8th  ed.  231.  At  all 
events,  a  stipulation  that  the  convey- 
ance should  be  at  his  own  expense,  is 
equivalent  to  a  provision  that  he  should 
get  it  ready ;  Stward  v.  Willock,  5 
East,  198. 

(/)  See  supra,  note  {J).  But  if 
the  vendee  give  a  bill  for  the  pur- 
chase money,  and  has  had  posses- 
sion^ &c.,  he  is  liable  on  the  hilt  at  all 
events.  See  Moggridye  v.  Jones,  14 
East,  486;  Swan  v.  Cox,  1  Marsh. 
176 ;  Lewis  v.  Cosgrave^  2  Taunt  2 ; 
Archer  v.  Bamf'ord,  3  Stark.  K.  175 ; 
Chitty  a  7th  ed.  72,  n.j  8th  ed.  89, 
652.  S.  C,  in  K.  B. 
(m)  The  auctfooeer  is  a  stakeholder 


between  the  parties;  Bwnromgk  t. 
Shinner,  5  Burr.  2639 ;  Harin^Um  T. 
Hoggatt,  1  B.  &  Ad.  577. 

(n)  Lee  v.  Metnn^  Holt  R.  N.  P.  569. 

(o)  It  is  decided  that  be  is  nol 
liable  to  interest,  although  he  place  the 
money  in  the  funds,  and  make  inter- 
est of  it ;  HaringUm  v.  Hoggari^  n^jtnL 
In  that  case  the  vendee,  on  the  oom- 
pletion  of  the  purchase,  claimed  the 
interest  >vhich  the  auctioneer  had  made 
of  the  money,  in  consequence  of  the 
money  having  been  invested  in  govern- 
ment securities,  according  to  the  Yen* 
dor's  notice.  The  case  eqoally  provei 
that  the  vendee  is  not  endtled  to  intei^ 
est  as  against  the  auctioneer,  for  the 
principle  is,  that  he  is  not  an  agent, 
but  a  mere  stakeholder,  and  as  such, 
liable  to  be  called  upon  to  pay  the  mo- 
ney at  any  time.     See  Gaber  v.  Driver^ 

2  Y.  &  J.  549;  Curling  V.  Shuiih- 
worth,  3  M.  &  P.  368 ;  6  Bing.  121, 
S.  C. ;  Boyman  v.  Guich^  7  Bing.  379, 
390;  5  M.  &  P.  222,  S.  C.    See  the 

3  &  4  W.  4,  c.  42,  8.  28. 
KV)  Po*/,  249, 250. 
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The  purchaser  cannot  institute  proceedings  without  performing, 
or  offering  to  perform,  the  agreement  on  his  part,  unless  he  has 
been  discharged  from  so  doing  by  the  vendor  (9).  The  pro- 
duction of  a  bad  title  (r)  ;  or  a  wrongful  resale,  by  the  vendor  {s)  ; 
irill  however  render  the  preparation  and  tender  of  a  conveyance 
by  the  purchaser,  unnecessary. 

It  seems  that  any  objection  to  the  title,  which  would  in  equify 
absolve  the  vendor  from  liability  to  perform  the  agreement,  will 
iqually  discharge  him  at  law  from  responsibility,  and  entitle  him 
lo  maintain  an  action  to  recover  back  the  deposit,  &c.  (i).  But  in 
Bogfman  v.  Gutch  (u),  in  assumpsU  against  a  vendor  to  recover 
aioney  deposited  upon  a  purchase,  upon  an  allegation  in  the 
declaration,  that  the  defendant  had  not  a  good  right  or  title,  and 
had  failed  to  make  or  shew  a  proper  title ;  the  Court  of  Common 
Pleas  held,  that  they  could  not  consider  whether  the  title  was 
of  a  doubtful  description,  such  as  the  Court  of  Equity  would  not 
compel  an  unwilling  purchaser  to  take ;  but  simply  whether  the 
defendant  has  or  has  not  a  legal  title  to  convey. 

It  appears  that  if  there  be  an  agreement  to  sell  a  lease  granted 
by  a  third  person,  the  vendor  is  not  bound  ai  law  to  shew  the 
lessor's  title,  unless  there  bean  express  stipulation  to  that  effect(a?)* 


(9)  Ante^  246 ;  note  (k),  Sugd. 
8lh  ed.  231.  See  the  Precedent^  &o. 
a  Chitty  PI.  6th  ed.  287. 

(r)  Seward  ▼.  WiUock.b  East,  198. 
Suad.  8tb  ed.  233. 

Qi)  Knight  ▼.  Crockfordy  1  Esp.  R. 
169;  Duke  of  St.  Albans  v.  Shore,  1 
H.  Bla.  270. 

(/)  See  the  cases  cited,  Sugd.  8th 
ed.  227,  8 ;  and  id.,  314  ;  Curling  v, 
Skutiieworth,  6  Bing.  221 ;  3  M.  &  P. 
368^  S.  C.  In  Boyman  v.  Gutch^  5 
M.  &  P.  233 ;  7  Bing.  390,  S.  C,  Mr. 
Justice  Alderton  said,  that  the  decision 
in  Curling  y.  Shuttleworthy  had  been 
questioned  in  the  King's  Bench. 

(«)  7  Bing.  379;  6  M.  &  P.  222, 
S.C. 

(ap)  George  v.  Pritchard,  R.  &  M. 
417;  Sugd.  305,  &c.,  8th  ed.  At  all 
e? ents  the  purchase  ol'  a  lease  of  pre- 
mises, '*  as  then  held  by  the  vendor," 
with  a  stipulation  that  the  purchaser 
should  not  require  the  lessor's  title,  pre- 
cludes the  vendee  from  inquiring  into, 


and  objecting  to  the  title  of  the  lessor. 
Spratt  V.  Jeffenjj  10  B.  &  C.  249. 

It  seems  that  a  person  agreeing  to 
grant  a  lease,  is  not  impliedly  bound 
to  shew  his  title,  Gwillim  v.  Stone,  3 
Taunt.  433;  Temple  v.  Broivn,  6  id., 
60.  But  on  a  sale  of  a  lease  to  be 
granted  for  a  sum  of  money,  if  it  av- 
pear  that  the  parly  has  no  title,  the 
deposit  may  be  recovered,  if  at  the 
time  the  title  is  demanded,  it  could  not 
be  shewn,  although  tlie  time  from 
which  the  lease  was  to  be  granted,  had 
not  arrived  when  the  action  was 
brought;  Roper  v.  Coombes,  6  B.  & 
C.  534.  In  that  case,  no  time  was 
fixed  for  granting  the  lease.  In  ge- 
neral, if  property  is  to  be  conveyed  on 
a  certain  day,  it  suffices  that  the  ven- 
dor has  a  good  title  on  that  day ;  see 
Sugd.  8th  ed.  359,  &c.  But  of  course, 
if  he  has  agreed  to  deliver  an  abstract 
shewing  a  good  title,  on  a  previous 
day,  he  must  perform  that  stipula* 
tion. 
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But  a  Court  of  Equity  will  not  lend  its  aid  to  a  vendcir,  under  such 
circumstances,  by  compelling  the  vendee  to  take  the  lease,  without 
having  a  good  title  made  out  (y). 

.  When  an  abstract  is  to  be  delivered,  or  the  conveyance  to  be 
executed)  on  or  before  a  certain  specified  day,  the  time  fixed  is 
considered  to  be  of  the  essence  of  the  contract  \  and  the  vendee 
may  rescind  the  contract,  if  the  vendor  be  not  ready  before  or 
on  the  exact  day,  although  the  vendor  has  not  in  the  interim 
to  insist  on  so  strict  an  execution  of  the  contract  (;»).  There  may 
however,  even  at  law,  be  a  waiver  of  the  right  to  require  the 
performance  on  the  stipulated  day  (a).  And  it  seems  that  the 
purchaser  cannot,  ai  the  trial  of  an  action  to  recover  the  deposit, 
insist  upon  an  objection  to  the  title  which  he  did  not  raise  or 
notify  at  the  time  he  refused  to  complete  the  contract,  if  the 
objection  be  of  such  a  nature,  that  it  might,  if  then  stated^  have 
been  removed  (6). 

If  neither  party  be  ready  by  the  appointed  time,  and  bcih  are 
in  default,  the  contract  seems  to  be,  at  law,  ipso  facto  dissolved, 
and  the  deposit  is  recoverable,  unless  the  time  has  been  prolonged 
by  consent  (c).  Where  A,  sold  B.  shares  in  a  projected  joint  stock 
company,  and  the  undertaking  was  abandoned  before  any  thing 
was  done  pursuant  to  the  project ;  it  was  held,  that  B.  might 
recover  from  A,  the  money  paid  for  the  shares  upon  a  count  for 
money  had  and  received  (d). 

It  seems  that  where  no  time  is  fixed  for  completion,  it  suflSces 
that  the  vendor  who  brings  his  action,  has  a  complete  title  at  the 
time  of  the  trii^l,  although  he  acquired  it  after  action  brought ; 
provided  the  vendee  had  not,  prior  to  the  action,  applied  for  a 


{y)  WhiUi.  Foljambe,  11  Ves.  337; 
Deverell  ?.  Lord  Boltoti,  18  Ves.  505 ; 
Deneiv  v.  Deverell,  3  Camp.  451 ; 
Fildes  V.  Hooker ^  2  Mer,  424  ;  Ogilvie 
V.  Foljambe,  3  i</.,  53 ;  see,  particu- 
larly, Purvis  V.  Rayer,  9  Price,  488  ; 
SHgd.305,310,  (Sec. 

{z)  See  Sugd.  8lh  ed.  359  to  3a3, 
370,  371 ;  Cornish  v.  Rmvley,  B.  R. 
Sitt.  after  M.  T.,  40  G.  3.  MS.  1  Selw. 
N.  P.160;  Berry  v.  Young,  2  Esp.  R. 
640,  n. ;  Wilde  v.  Forte,  4  TaunL  334. 
The  sarne  rule  holds  in  equity,  where 
the  claimant  did  not  evince  a  readi- 
ness to  perform  bis  part  on  the  day : 


but  where  there  is  no  gross  negligence, 
or  the  delay  is  unavoidable  from  the 
state  of  the  title,  and  time  is  not  essen- 
tially important,  equity  will  Teliere, 
though  a  day  was  fixed  for  comple- 
tion; Sugd  364,369. 

(a)  Carpenter  v.  Blandfordj  8  B.  & 
C.  575. 

(6)  Todd  V.  Hoggart^  Moo.  &  M. 
128. 

(c)  See  Clarke  v.  King,  1  R.  &  M. 
394  ;  2  C.  &  P.  286,  S.  C. 

(d)  KemptoH  v.  Saunders,  2  C.  &  P. 
366 ;  4  Bing.  5  ;  12  Moor,  44,  S.  C. 
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title  (e) ;  or  abandoned  the  contract  on  a  valid  objection  to  the 
title  (/•). 

We  have  already  observed,  that  the  auctioneer  is  only  liable  for 
the  amount  of  the  deposit,  without  interest(^).  The  remedy  against 
him  is  an  action  of  assumpitii  or  debt  for  money  had  and  re- 
ceived. The  vendor  is,  in  general,  responsible,  not  only  for  the 
deposit^  but  for  interest  thereon ;  and,  it  seems,  for  interest  on 
monies  purposely  kept  in  hand,  and  unproductive,  for  the  pur* 
pose  of  paying  the  remainder  of  the  purchase  money ;  and  for 
the  expenses  incurred  by  the  purchaser  in  investigating  the  title(A). 
The  deposit  may  be  recovered  upon  the  common  count  for  money 
bad  and  received;  although  the  contract  for  sale  were  under 
seal  (f).  The  interest  and  expenses  are  recoverable  from  the 
vendor,  only  as  damages  upon  a  special  count,  charging  his  neg- 
lect or  refusal  to  perform  the  agreement  on  his  part  (k).  An 
action  upon  the  case  for  deceit  is  the  proper  remedy,  where  the 
contract  is  complete  or  executed,  and  the  defendant  induced  the 
plaintiff  to  enter  into  it  by  means  of  fraudulent  misrepresenta- 
tioDs  (/).  And  that  remedy  is  open  to  the  plaintiff,  although 
such  representations  were  not  introduced  or  embodied  into  the 
written  agreement  signed  by  the  parties  (m). 

It  seems  to  have  been  considered,  that  where  the  vendor  of  an 
estate  is  (without  fraud  on  his  part)  incompetent  to  make  out  a 


(e)  Thompion  v.  3fi7ff,  1  Esp.  R. 
184. 

(/)  Bartlett  v.  Tuchin,  1  Marsh. 
^% 

(^r)  AnUt  246,  and  Dote  (o). 

(h)  Sugd,  228,  224,  225.  See  p?r 
Cur.  in  Harrington  v.  Hoggarty  I  B.  & 
Ad.  588,  590.  The  purchaser  cannot 
recover  the  expense  of  preparing  the 
ecMifejance,  after  his  refusal  to  com- 
plete, on  account  of  the  non-pioduc* 
tioD  of  title  deeds,  &c.  Jarmain  v. 
Eglaione,  5  C.  Sc  P.  172. 

(t)  GreviUe  v.  De  Costa,  Peak  Add. 
C.  1 13.  But  where  there  has  heen  a 
partial  execution  of  the  contract,  and 
a  partial  benefit  derived,  the  contract 
cannot,  it  seems,  be  rescinded,  so  as  to 
enable  the  party  to  recover  upon  the 
common  court  for  money  had  and  re- 
ceived. Hunt  V.  Silk,  5  East,  449; 
Beed  r.  Bland/ordy  2  Y.  &c  J.  278. 


See  further,  as  to  this,  Index — Money 
had  and  received — Rescinding  contract, 

(k)  Camfield  v.  Gilbert,  4  Esp.  R. 
221 ;  Siigd.  8th  ed.  223,  224,  225 ;  1 
Chitty  PI.  5th.  ed.  115;  2  iW.,  207, 
and  notes.  Interest  not  recoverable  on 
count  for  money  had  and  received, 
Brudshaw  v.  Bennett,  5  C  &  P.  48. 

(/)  See  Bree  v.  Holheck^  Dougl. 
654 ;  Price  v.  Neal,  3  Burr.  1354  j 
Jones  v.  Ryde,  5  Taunt.  488,  493. 

(m)  Dohell  v.  Stevens,  3  B.  &  C. 
623  ;  5  D.  &  R.  490,  S.  C.  See  Ante, 
91.  In  case  against  the  vendor  of  a 
public  house  for  fraudulent  misrepre- 
seutations  as  to  the  extent  of  the  bu- 
siness, evidence  of  the  actual  value  of 
the  premises  is  admissible  in  reduction 
of  damafces,  but  not  as  a  bar  to  the 
action.  Pearson  y.  Wheeler ,  1  R.  &  M. 
303. 
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title,  the  purchaser  is  not  entitled  to  recover  damages  for  the  laif 
of  the  bargain,  beyond  the  monies  he  has  paid,  with  interest,  and 
expenses ;  although  it  appear  that  a  considerable  profit  might  have 
been  derived  by  him  from  the  completion  of  the  purchase  («). 
And  where  an  auctioneer,  who  had  advanced  some  money  on  an 
estate,  sold  it  by  auction  after  the  authority  from  his  principal 
had  expired ;  it  was  decided  in  a  special  action  of  assumpsit  againtt 
him  by  the  purchaser,  that  he  was  not  liable  to  damages  for  the 
loss  of  the  bargain,  although  the  estate  was  worth  nearly  double 
the  price  which  he  agreed  to  pay  (o).     But  in  a  late  case  (p\  where 
a  person  who  had  contracted  for  the  purchase  of  an  estate,  but  had 
not  obtained  a  conveyance  of  it,  sold  it  by  auction,  with  a  stipu- 
lation to   make  a  good  title  by   a  day  named,  but  which    lie 
was   unable  to  do,  as  his  vendor    refused   to  convey;  it  was 
held,  that  the  purchaser  by  auction  might,  beyond  Ids  expenses^ 
recover  damages  for  the  loss  which  he  had  sustained,  by  not  having 
the  contract  carried  into  effect     Lord  Tenterden  observed,  that 
'^  upon  the  present  occasion,  he  could  only  say,  that  if  it  is  advanced 
as  a  general  proposition,  that  where  a  vendor  cannot  make  a  good 
title,  the  purchaser  shall  recover  nothing  more  than  nominal  da* 
mages,  he  was  by  no  means  prepared  to  assent  to  it  If  it  were  ne- 
cessary to  decide  the  point,  he  should  desire  to  have  time  for  consi- 
deration.   But  the  circumstances  of  this  case  shewed  that  it  differed 
very  materially  from  Flureau  v.  Tfiomhill  {supra).     There  the 
vendor  was  the  owner  of  the  estate,  and  an  objection  having  been 
made  to  the  title,  he  offered  to  convey  the  estate,  with  such  title  as 
he  had,  or  to  return  the  purchase  money  with  interest.     Here  no 
such  offer  was  or  could  be  made.     The  defendant  had,  unfor- 
tunately, put  the  estate  up  to  auction  before  he  got  a  conveyance. 
He  should  not  have  taken  such  a  step,  without  ascertaining  that 
he  would  be  in  a  situation  to  offer  some  title ;  and  having  entered 
into  a  contract  to  sell,  without  the  power  to  confer  even  the  shadow 
of  a  title,  he  must  be  responsible  for  the  damages  sustained  by  a 
breach  of  his  contract*"     Mr.  Justice  Bayley  said,  ^^  the  case  of 
Flureau  v.  ThomhUl  is  very  different  from  this;  for  here  the 
vendor  had  nothing  but  an  equitable  title.     Now,  where  a  vendor 


(it)  Flureau  v.  Thtmhill,  2  Bla.  B.  7  and  8. 
1078 ;  Sugd.  8th  ed.  221,  222,  223.  (p)  Hopkins  v.  Graythrook,  6  B.  & 

(o)   BraU  v.  Ellis,  and  Jones   y.  C.  31  ;  9  D.  &  R.  22,  S.  C. 
Dyke,  Sugd.  222;  id.,  Appendix,  Nos. 
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holds  out  an  estate  as  his  own,  the  purchaser  may  presume  that  he 
has  bad  a  satisfactory  title ;  and  if  he  holds  out  as  his  own  that 
which  is  not  so,  he  may  very  fairly  be  compelled  to  pay  the  loss 
which  the  purchaser  sustains  by  not  having  that  for  which  he 
contracted." 

Sndly.  Of  Contracts  between  Landlord  and  Tenant. 

1.    To   TAKE,   ASSIGN,    AND    SUBRENDEB   PREMISES, 

1.  When  an  instrument  amounts  to  an  immediate  demise j  or 
only  to  an  agreement  to  let  injuturo. — In  order  to  ascertain 
whether  an  instrument  amounts  to  a  present  demise,  or  operates 
merely  as  an  agreement  for  a  future  letting  of  the  premises,  the 
intention  of  the  parties,  to  be  collected  from  the  whole  of  the 
words  used  by  them  in  such  instrument,  is  to  be  considered  (q). 
And  if  the  words  of  the  instrument  be  ambiguous,  the  acts  of  the 
parties,  as  the  taking  possession  of  the  premises,  &c.,  may  be  called 
in  aid  to  ascertain  their  intention  (r). 

It  is  clear  that  no  precise  or  technical  form,  or  language,  need  be 
observed  to  create  an  immediate  letting  or  demise.  It  may  be 
laid  down  as  a  rule  that  whatever  words  are  sufficient  to  explain 
the  intent  of  the  parties,  that  the  one  should  divest  himself  of 
the  possession,  and  the  other  assume  it  for  any  determinate 
time ;  such  words,  whether  they  run  in  the  form  of  a  licence, 
or  a  covenant,  or  agreement,  are  of  themselves  sufficient,  and  will, 
in  the  construction  of  the  law,  amount  to  a  demise  (s). 

Thus  a  licence  to  A.  to  enjoy  a  house  {t) ;  or  a  covenant, 
that  '^  he  shall  reside  therein  (u) ; "  or  other  terms  of  similar 
import,  operate  as  a  present  demise ;  there  being  nothing  in  the 
instrument  evincing  an  intention  to  the  contrary. 


(q)  See  R.  B.  Comyn's,  Bingham's, 
Chambers',  and  Woodfall's  Treatises 
on  the  law  of  Landlord  and  Tenant. 
See  Moraan  ▼.  Bitsell,  3  Taunt.  63 ; 
Doe  Y,  Aihbwmer,  5  T.  R.  163.  See 
«Ke,  62,  as  to  the  construction  of  con- 
tracts iu  general.  See  Adams  Kj.  3rd 
ed.  113;  Woodf.  by  Hanison,  145, 
176. 

(r)'  Doc  d.  Pearson  v.  Riesy  8  Biug. 
181 ;  iMoor&S.  264,  S.C. ;  per  Tindal, 
C,J.;  DoeY.Aihhumer,  dT.R.  163,»n- 
Ashunt,  J.  And  if  a  party  afterwards  dis- 


train for  rent,  he  is  estopped  from  deny* 
ing  that  a  tenancy  existed,  although  the 
instrument  amount  only  to  an  agree* 
ment  for  a  future  demise ;  Hancock  v. 
Caffyn,  8  Bing.  358,  365,  366,  368. 

(«)  See  Co.  Litt.  45  6;  Bac.  Ab.  tit. 
Leases,  {Yi)\  2  Bla.  C.  318. 

(/)  Y.  B.  5  H.  7;  Colehoum  and 
MixsUme's  Case,  I  Leon.  129 ;  15  Vin. 
Ab.  94,  pi.  2.  See  VVoodf.  by  Hairi- 
son,  76. 

(u)  Biff  hi  d.  Green  v.  Proctor^  4 
Burr.  2208. 
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An  agreement  under  seal  and  on  a  lease  stamp,  ^*  to  let  pre^ 
mises  from  Michaelmas  next,  to  A.  upon  condition  that  he  should 
punt,  repair,  &c.,"  is  an  actual  demise  (r).  So  is  an  instrument 
between  A.  and  i?.,  whereby  A,  agrees  to  pay  a  certain  sum  per 
annum,  quarterly,  for  a  house,  &c.,  for  the  term  of  seven,  fourteen, 
or  twenty- one  years,  at  his  option,  the  rent  to  commence  from  a 
named  day  (y).  The  words  "  J.  agrees  to  let,  and  B,  agrees  to 
take,"  are  of  themselves  words  of  present  demise  {z). 

There  are  some  modern  cases  which  prove  that  an  instrument 
containing  words  of  present  demise,  will  operate  as  a  lease  or 
letting,  if  such  appear  to  have  been  the  paramount  intention  of 
the  parties ;  although  it  contain  a  clause  for  a  future  formal  lease. 
Thus,  a  memorandum  expressing  that  ^^A,  thereby  agreed  to  let, 
and  B.  agreed  to  take,  land  for  sixty-one  years,  at  a  certain  rent 
for  building ;  and  the  latter  agreed  to  lay  out  4,000/.  within  four 
years  in  building;  and  when  the  buildings  were  finished,  the 
landlord  agreed  to  grant  a  lease ;  but  it  was  provided  that  **  the 
agreement  should  be  considered  binding  till  one  fully  prepared 
could  be  produced/^  amounts  to  an  immediate  demise  (a).  So  an 
instrument  by  which  A.  agreed  to  grant  a  lease  for  a  certain  term, 
upon  covenants  specified,  some  of  which  were  inconsistent  with  a 
tenancy  from  year  to  year,  and  B.  agreed  to  take  a  lease  upon 
such  terms,  '^  and  in  the  meantime,  and  until  the  lease  should  be 
made,  to  pay  the  rent,  and  hold  subject  to  the  covenants,  and  to 
repair  forthwith,  with  power  of  re-entry  before  lease  executed, 
on  breach  of  the  stipulations,'^,  constitutes  a  letting  upon  the  terms 
stated  (//).  And  where,  by  a  written  instrument,  JT.  agreed  to  let, 
and  P.  agreed  to  take,  a  house  in  its  unfinished  state,  for  the 
term  of  sixty  years,  being  the  whole  term  that  K,  had  the  same 
leased  to  him,  at  the  rent  of  B251 ,  payable  quarterly,  the  first 
payment  to  be  made  for  the  half  quarter  at  Christmas  next,  P. 
to  insure  and  to  have  the  benefit  of  an  insurance  lately  made ;  a 
lease  and  counterpart  to  be  prepared  at  PS  expense,  and  to 
contain  all  the  clauses,  covenants,  and  agreements,  K,  entered  into 
in  the  lease  granted  to  him  ;  it  was  held  that  this  was  an  actual 


(x)  Doe  d.  Colcombe  v.  Fidler^  Peak  182  ;  1  Moor  &  S.  264,  S.  C.  per 

Addl.  Cases,  3?.  Tiudal,  C.  J. 

(y)  Wright  v.  Trevezant,  3  C.  &  P.  (a)  Poole  v.  Bentlej/j  12  East,  168. 

441 ;  Moo.  ^  M.  231,  S.  C.  (6)  Pinero  v.  Judson,  3  M.  &  P. 

(z)  Doe  d.  Pcanon  v.  Ricf,  8  Bing.  497 ;  6  Bing.  206,  S.  C. 
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demise,  and  not  a  mere  agreement  for  a  lease,  particularly  as  P. 
was  put  into  immediate  possession  (r).  And  this  doctrine  holds 
good,  (that  is,  an  agreement  of  this  kind,  showing  a  paramount 
iDtention  to  grant  a  present  interest,  shall  be  construed  as  a 
demise,)  although  it  be  also  provided  that  the  future  lease  ''shall 
contain  the  usual  covenants'"  {d). 

An  agreement  by  which  A.  agrees  to  "  let  '^  premises  to  B.  "on 
lease,**'  for  a  certain  term  at  a  certain  rent,  **  subject  to  the  stipu- 
lations and  covenants  in  the  original  lease  under  which  he  holds,^^ 
and  ''  to  keep  these  stipulations  in  every  respect  until  the  lease 
«hall  be  granted,  which  lease,  when  required  by  B.,  is  to  be  pre- 
pared by  ^.''s  solicitor  at  fi/s  expense,*"  is  a  lease,  and  not  an 
ag^reement  for  one  {e). 

And  it  seems  that  such  clear  words  of  present  letting  shall  pre- 
vail, although  there  be  expressions  relative  to  a  formal  deed  or 
instrument  to  be  executed  upon  the  subject ;  provided  it  be  appa^* 
rent  that  such  future  formal  instrument  were  alluded  to,  rather 
for  the  purpose  of  affording  bl  further  or  better  assurancej  security, 
or  protection,  than  in  contemplation  of  the  demise  being  created 
thereby  (/), 

*•  If  the  most  proper  and  authentic  form  of  words,  whereby  to 
describe  and  pass  a  present  lease  for  years,  be  made  use  of,  yet 
At  upon' the  whole  deed  or  imttniment  there  appear  no  such  intent, 
but  that  they  arc  only  preparatory,  and  relative  to  a  future  lease 
to  be  made,  the  law  will  rather  do  violence  to  the  words  than 
break  through  the  intent  of  the  parties  (g). 

A.  agreed  that  ^'  /J.,  the  mills,  &c.  should  enjoy,  and  engaged 
to  give  him  a  lease  for  the  term,  &c.,  and  at  the  rent,  &c.''*  By 
another  part  of  the  agreement  '^  an  additional  piece  of  land  was 
to  be  purchased  by  ^.,  to  be  added  to  the  land  demised.*^  It  was 
held  that  this  amounted  only  to  an  agreement  for  a  lease  (/i). 
And  if  the  parties,  in  their  agreement,  make  mention  of  a 


(c)  Doe  d.  Pearson  r.  Riet^  8  Binp^.  Baxter  A.  Abrahallv.  Brouniy  2  Bla.  R. 

178 ;  1  Moore  ^  S.  264,  S.  C.  933,  and  other  coses,  cited  Woodf.  by 

(rf)  Doe  d.   Walker  v.  Groves,   15  Harrison,  146,  147. 

East,  244;  sec /K»/,  254.  (g)    Bac.    Ab.    Leases,    (K)  ;     see 

(0  WiUon  V.  Chishoim,  4  C.  &  P.  Woodf.  by  Harrison,  148. 

474.  (A)  Doe  d.  Jackson  v.  Ashhumer^ 

(/)  Harrington  v.  Wise,  Cro.   El.  6  T.  R.  563,   cited  by  Bayley,  J.,  in 

486 ;     Titdale  y.  Essex,    Hob.  34 ;  Doe  v.  Groves^  15  East,  947. 
Drake  y,  Munday,  Cro.  Car.  207 ; 
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« lease  to  be  granted,^  or  <^  or  a  clause  to  be  inserted  io  a  fiitufe 
lease,*"  such  stipulation  tends  to  show  that  the  instrument  was  not 
meant  to  operate  as  a  present  demise  {%) ;  but  it  is  not  a  conclu- 
sive circumstance,  and  has  no  such  effect  if  the  terms  be  in  other 
respects  fixed  and  stated  (k).  It  is  reported  to  have  been  decided 
that  an  agreement  by  A.  to  grantj  and  B.  to  iake^  a  lease^  for  a 
certain  term,  at  a  fixed  rent,  is  per  ae  only  a  contract  for  a  future 
demise  (/). 

If  strong  circumstances  of  inconvenience  would  arise  from  an 
instrument  being  construed  as  a  present  demise,  that  fact  may  indi- 
cate that  the  intention  of  the  parties  was  that  it  should  be  an 
agreement  only ;  such  as  a  stipulation  that,  out  of  the  rent  men- 
tioned, a  proportionate  abatement  should  be  made,  in  respect  of 
certain  excepted  premises;  and  a  stipulation  that  the  tenant  ^* should 
hold,  under  all  tatual  covenants ^  &c.,"  for  it  may  be  disputed  what 
are  usual  covenants  (tn). 

So,  where  a  landlord  and  tenant,  between  whom  there  waa  a 
subsisting  tenancy,  agreed  in  writing  for  a  letting  of  the  bim 
upon  different  terms ;  the  amount  of  the  rent  to  be  settled  by 
valuation,  and  the  tenant  to  find  sureties  for  his  paying  the  rent ; 
but  the  amount  was  not  settled  and  the  sureties  were  not  given ;  it 
was  held  that  the  instrument,  although  it  contained  words  of  pre- 
sent demise,  did  not  operate  as  a  lease,  or  alter  the  terms  of  the» 
existing  tenancy  (n). 

A.  agreed  '^  to  let  premises  to  B.  on  lease,  with  a  purchasing 
clause,  for  twenty-one  years,  at  63/.  per  year ;  "  5,  to  enter  any 
time  on  or  before  a  particular  day,  &c.  It  was  held  that  this  was 
only  an  agreement  for  a  lease;  the  Court  saying  there  were  no 
words  of  demise ;  that  the  commencement  of  the  tenancy  was  left 
uncertain ;  and  that  the  words  as  to  purchasing  showed  that  the 


(t)  GoodtUle  V.  Way,  1  T.  R.  735 ; 
Doe  d.  Biomfield  v.  Smithy  6  East, 
530 ;  2  Smith,  570,  S.  C. ;  Poole  v. 
Bentleyj  12  East,  170;  Tempest  v. 
Bawling,  13  East,  18. 

(k)  Doe  d.  Pearson  v.  Ries,  8  BiDg. 
178 ;  1  Moor  &  S.  264,  5  C. 

(/)  Phillips  V.  Hartley,  3  C.  &  P. 
121 ;  see  Clayton  y.  Burthenshaw^  5  B. 
&  C.41 ;  7  b.  &  R.  800,  S.  C. 

(m)  Morgan  d.  Dowding  v.  Bissell^ 
3  Taunt  65 ;  ColUy  v.  SStreeton^  3  D. 


&  R.  522.  It  is  observable,  that  in 
these  cases,  the  terms  of  the  future 
lease  were  Dot  ascertained  at  the  time: 
where  the  terms,  though  not  statedi 
can  be  collected  at  once  from  an  instru- 
ment referred  to  by  the  agreement,  at 
a  former  lease,  &c.,  the  above  objeo- 
tion  does  not  apply ;  see  Doe  d.  Pear^ 
son  V.  Ries,  8  Bing.  178 ;  1  Moor  & 
S.  264,  S.  C. 
(n)  John  V.  Jenkins,  1  C.  &  M.  297. 
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fetdi^  was  to  be  by  a  particular  instrument  containing  such  a 
dauae  (o). 

It  seems  that  the  owner  of  land,  contracting  to  grant  a  lease, 
does  not  impliedly  engage  that  he  will  deliver  to  the  intended 
knee,  an  abstract  showing  his  title  or  right  to  grant  such  a  lease, 
la  Temple  v.  Brown  (p),  Gibbs^,  C  J.,  was  of  opinion  that 
there  was  not  any  such  implied  contract. 

Where  there  is  a  sufficient  demise  of  premises,  the  law  implies 
A  promise  by  the  party  demising  to  give  possession  to  his  tenant ; 
and  assumpsit  lies  against  the  party  letting  for  the  breach  of  such 
promise  {q). 

2.  When  the  Demise  must  be  in  Writing  under  the  Statute  of 
JFrauds. — ^We  may  here  notice  the^r^^  and  second  sections  of  the 
Statute  of  Frauds,  29  Car.  2,  c.  3,  which  was  passed  to  prevent 
the  perjury  and  uncertainty  occasioned  by  allowing  leases  to  be 
granted  by  parol,  except  in  certain  subordinate  instances. 

The  Jirst  section  provides  that  all  leases,  estates,  interests,  of 
freehold,  or  terms  of  years,  or  any  uncertain  interest  of,  in,  to,  or 
out  ofy  any  messuages,  manors,  lands,  tenements,  or  hereditaments^ 
musde  or  created  by  livery  and  seisin  only,  or  by  parol,  and  not 
put  in  writings  and  signed  by  the  parties  so  making  or  creating 
the  same,  or  their  agents  thereunto  lawfully  authorised,  by 
WPritingf  shall  have  the  force  and  effect  of  leases  or  estates  at  will 
only :  and  shall  not  at  law  or  in  equity  have  any  greater  effect, 
notwithstanding  any  consideration  for  making  such  parol  leases, 
or  estates. 

The  second  section  excepts  all  leases,  (t.  e.  demises,)  not  exceed- 
ing the  term  of  three  years  from  the  making  thereof,  whereupon 
the  rent  reserved  to  the  landlord^  during  such  term,  shall  amount 
unto  two  third  parts,  at  the  least,  of  the  full  improved  value  of 
the  thing  demised. 

The  effect  of  these  sections  is,  that  a  tenancy,  which  is  to  endure 
beyond  three  years  from  the  agreement,  cannot  be  created  by  a 
parol  contract,  and  therefore  a  parol  lease  for  three  years,  to  com- 
mence  in  futnro^  is  inoperative  (r) :  but  a  lease,  by  parol,  for  a 


(o)  Dunk  V.  Hunter,  5  B.  &  Aid.      Comhi,  6  B.  &  C.  534.    Ante,  247, 
;     Clapton  v.  BurtheruJiawj    vbi      note. 


npra.    See  Brown  v.  Warner,  14  Yes.  {g)  Coe  v.  Clay,  3  M.  &  P.  57  ;  7 

156.  Bing.  440,  S.  C. 

(p)  See  Temple  v.  Brown,  6  Taunt.  (r)  Rawiin  v.  Turner,  2  LcL  Rajm. 

ao ;    Sugd.  8lh  ed.  305 ;   Roper  v.  736 ;  IS  Mod.  610,  S.  C. 
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year  and  a  half,  to  commence  after  the  expiration  of  a  lease  which 
wants  a  year  of  expiring,  is  good  ;  for  it  does  not  exceed  three 
years  from  the  making  («)• 

And,  although  the  statute  enacts  that  all  leases  by  parol,  for 
more  than  three  years,  shall  have  the  effect  of  estates  at  zrill 
only,  and  they  cannot  create  a  term ;  yet  such  a  lease  enures  as  a 
tenancy  from  year  to  year  {t).  So  a  parol  lease  for  seven  yean 
may  be  void  as  to  the  duration  of  the  term,  yet  the  contract 
may  regulate  the  terms  of  the  holding  from  year  to  year,  in  other 
respects ;  and  therefore,  if  the  tenant,  under  such  a  lease,  entered 
at  CafuUemas,  the  landlord  can  only  eject  him  at  that  period  of 
the  year  (w). 

Although  the  second  section  of  the  act  renders  valid  a  parol 
lease  for  less  than  three  years  from  the  making,  yet,  until  entry 
by  the  lessee,  there  is  a  mere  interesse  termini^  and  if  he  refuse 
to  take  possession,  no  action  lies  to  recover  damages  for   not 
occupying  or  becoming  tenant;  nor  can  an  action  for  use  and 
occupation  be  maintained.    For  the  fourth  section  applies  to  such 
a  parol  lease  not  rendered  effectual  by  entry :  it  providing,  that 
no  action  shall  be  brought  whereby  to  charge  the  defendant  upoD 
any  contract  or  sale  of  lands,  or  any  interest  in  or  concerning 
tfiem,  unless  the  agreement  be  in  writing  (j;).     "  It  may  be  said, 
that  the  second  section  of  the  statute  has  made  a  lease  for  less 
than  three  years  from  the  making  valid,  and  yet^  that  no  action 
shall  be  maintainable  upon  it  until  it  is  made  effectual  as  a  lease 
by  the  entry  of  the  lessee ;  but,  first,  the  legislature  might  intosd 
to  make  a  distinction  between  those   cases  in  which  the  com- 
plaining party  was  contented  to  confine  himself  to  its  operation  as 
a  lease,  and  sought  nothing  more  than  as  a  lease  it  would  give 
him,  and  those  in  which  he  went  further,  and  founded  upon  it  a 
claim  for  damages,  which  might  far  exceed  what  he  could  claim 


(*)  Bul.N.  P.  177;  Ryiet/y.  Hicks, 
1  Stra.  651  ;  oWned  upon  in  Edyey. 
Strafford,  1  C.&  J.396. 

(0  Clai/lon  v.  Blakey,  8  T.  R.  3. 
Estates  at  wiil,  though  they  may  be 
created  at  the  ])resent  day,  are  almost 
unknown  in  practice.  A  general  let- 
ting, or  holding,  is  impliedly  a  tenancy 
from  year  to  year. 

(u)  Doe  d.  Rigg  r.  Bell,  5  T.  R. 


471.  It  may  regulate  the  amount  of 
rent,  &c.  £>e  Medina  y.  PoUom^  I 
Holt  N.  P.  R.  47. 

{x)  Inman  v.  Stamp,  1  Stark.  R.  IS. 
Edge  v.  Strafford,  1  C.  &  J.  391. 
These  were  special  actions  on  jmrtd 
agreements  to  take  lodgings  for  len 
than  three  years,  with  counts  for  use 
and  occupation. 
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under  it  in  the  character  of  a  lease,  or,  secondly,  this  distinction 
might  not  have  been  contemplated,  but  may  be  the  result  of  the  true 
CDDstruction  of  the  Statute  of  Frauds.^  **  The  effect  then  of  the 
Statute  of  Frauds,  so  far  as  it  applies  to  parol  leases  not  exceeding 
three  years  from  the  making,  is  this,  that  the  leases  are  valid,  and 
that  whatever  remedy  can  be  had  upon  them,  in  their  character 
of  leases,  may  be  resorted  to ;  but  they  do  not  confer  the  right 
to  sue  the  lessee  for  damages  for  not  taking  possession  {y)^ 

8.  Of  a  Tenancy  from  Year  to  Year. — Until  the  reign  of 
Henry  the  8th,  a  general  letting  of  land,  that  is  a  demise  without 
limit  as  to  the  period  of  holding,  was  held  to  create  a  tenancy, 
strictly  at  the  will  of  the  parties,  and  determinable  at  the  pleasure 
of  either.  The  injustice  of  this  doctrine,  and  the  injury  it  was 
calculated  to  occasion  to  agriculture,  were  in  that  reign  perceived ; 
and  it  was  decided,  that  such  a  general  letting  or  occupation 
should  be  considered  a  letting  or  holding  from  year  to  year,  deter- 
minable by  either  party,  only  by  a  half  yearns  notice  to  quit.  This 
doctrine  obtains  at  the  present  day,  in  the  case  of  a  house  as  well 
as  land ;  although  it  is  still  competent  to  the  parties  to  create  by 
express  agreement  a  tenancy  strictly  at  will  (r).  But  the  rule 
that  a  general  occupation  is,  in  the  absence  of  an  express  agree- 
ment, to  be  considered  as  a  general  taking  from  year  to  year, 
appears  to  be  inapplicable  in  the  cases  of  lodgings. 

A.  let  apartments  in  his  house  to  li.,  at  a  rent  payable  half 
yearly.  B.  took  possession  at  Michaelmas^  1822,  and  at  Lady-^ 
dmfy  18S3,  paid  half  a  year's  rent.  In  June  of  that  year,  B.  left 
the  apartments  without  giving  any  notice  to  quit,  but  at  Michael- 
mas^  1 822,  he  paid  half  a  year's  rent  to  that  time.  He  refused 
to  pay  rent  bX.  Lady -day  ^  1824;  and  the  court  held,  that,  from 
th^  facts,  a  taking  from  year  to  year  could  not  be  implied  (a). 

A  demise  not  for  one  year  ordy^  but  from  year  to  year  (6) ;  or 


(y)  Per  Bayley,  J.,  in  deliveriug;  tbe 
jadgment  of  the  Court,  in  Edge  v. 
Strafford. 

(z)  13  H.  8,  15  b\  Parker  v.  Con- 
stable,  3  Wils.  25 ;  Doe  d.  Warner  v. 
Brown,  8  East,  165;  Timminsv.  Raw- 
iin$on,  3  Burr.  1603  ;  Richardson  v. 
Lsm^fidge,  4  Taunt.  128.  Rent  is 
payable  yearly,  unless  othen^ise  re- 
ferred; Com.  Dig.  i2en/(B)8.  Gray 
V.  Chamberlain,  4  C.  &  P.  260. 

(a)  Wilson  v.  Abbott,  3  B.  $c  C.  88; 


4  D.  &  R.  693,  S.  C.  See  poxt  278,  as 
to  notices  to  quit  lodgings.  It  seems, 
also,  that  if  there  be  a  general  letting 
of  land  for  the  purpose  of  crops,  as  li- 
quorice, madder,  &c.,  which  do  not 
arrive  at  maturity  until  the  end  of  two 
years,  the  demise  may  be  construed, 
or  implied,  to  be  a  demise  for  two 
years;  see  Roe  v.  Lees,  2  Bla.  R. 
1171;  Adams  £j.  3rd.  ed.  138. 

(b)Denn  d.  Jacklin  v.  CarttorightyA 
East,  31. 
8 
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*'  for  a  year,  and  q/iertcards  from  year  to  year  (c)/'  consdtiita 
a  tenancy  for  two  years  certain.  Where  there  is  a  general  letting 
^'  for  three,  six,  or  nine  years,^'  it  is  only  in  the  tenant's  option 
to  determine  the  tenancy  by  notice,  at  either  of  those  pericMb 
unless  otherwise  expressed  (d). 

A  tenancy  from  year  to  year  is  impliedly  created,  not  only  by 
an  express  general  letting  or  occupation,  but  may  tacitly  arise  in 
a  variety  of  other  instances. 

If  a  remainderman  receive  for  two  years  the  same  rent  as  was 
reserved  by  a  lease  granted  by  the  tenant  for  life,  deceased ;  and 
that  at  the  times  when  such  rent  was,  by  the  lease,  made  payable; 
the  court  will  presume  an  agreement  l)etween  the  remainder-man 
and  the  lessee,  that  the  latter  should  continue  to  hold,  as  a  yearly 
tenant,  on  the  terms  of  the  original  lease  {e).  And  where  a  rector 
permitted  a  tenant  of  the  former  incumbent  to  continue  in  the 
quiet  possession  of  the  premises  for  eight  months  after  his  insti- 
tution, it  was  decided  that  a  presumption  arose,  that*  a  new 
tenancy  had  boon  agreed  upon ;  and  that  a  notice  to  quit  was 
therefore  necessary  (jf). 

We  have  just  seen,  that  although  a  parol  contract  for  letting 
for  more  than  three  years,  be  void,  under  the  Statute  of  Frauds, 
even  if  the  tenant  enter ;  yet  such  letting  and  occupation  will 
amount  to  a  tenancy  from  year  to  year  (g). 

So  if  a  lessee  Jtolil  over  after  the  expiration  of  his  term,  and 
the  lessor  receive  rent,  or  otherwise  recognise  the  party  as  his 
tenant,  there  is  tacitly  created  a  tenancy  from  year  to  year ;  and 
in  such  case,  it  seems  that  the  tenancy  is  impliedly  upon  the  terms 
of  the  old  lease,  so  far  as  they  are  applicable  to  a  yearly  holding; 
there  beinu;  no  express  agreement  to  the  contrary  (h).  And  if  at 
the  end  of  a  lease,  containing  a  covenant  to  repair,  the  tenant 
verbally  agrees  to  remain  tenant  at  a  higher  rent,  nothing 
more  being  expressed  between  the  parties  res])ecting  the  terms 
cf  the  new  tenancy ;  he  is  presumed  to  hold  under  the  covenants 
•  of  the  former  lease,  so  far  as  they  are  aj)plical)le  to  his  new  situa- 

(c)  nirvh  V.  Wright  J  i  T.  R.  378 ;  yearly  duty  or  rt'ut  in  the  lease. 
folimton  V.  IhMlcston,  4  B.  iSc  C.  922.  ( f)  Doe  d.  CaUis  v.  SomervilU,  9D. 

See,  furlher,  post.      ,  .Sc  R.  100 ;  6  B.  &  C.  12(5,  S.  C. 

((/)   Dcnn  V.  Spurrier,  3  B.  &  P.  (</)  Ante,  256. 

IMK  (h)  Doe  d.   HoUingsicorth  v.  Sten- 

(e)  Roe  d.  Jordan  v.  Ward,  1  lien.  ^utl^  2  Esp.  R.  71(5 ;  Boragtonv.GreeHf 

Bla.  1)7;    n>e  d.  Martin  v.  WatU,  1  1(J  East,  71 ;  I)oe  d.  Rigge  v.  BeU,  6 

T.  R.  83 ;  Doe  d.   Tucker  v.  Morse,  1  T.   R.    172,  per  Kenyon,  C.  J. ;  sec 

B.  Sl  Ad.  365.     In  tlic  latter  case,  the  Jhmn  ti.  JJrune  v.  Rawlins j  10  Kosl, 

Tcmaiudcr  man  sent  fur  and  received  261 ;  J}o€  d.  FoUi/v.  Wilsouy  II  East, 

ciihn,  which  was  rcborvcd  bv  wav  o(  b\\\  IVurseN  .  Sfiavr^2  M.  A:R.  41ft. 
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tioo ;  and  is  liable  in  assumpHt  for  Dot  repairing,  if  the  premises 
be  not  rebuilt  on  their  being  destroyed  by  fire  (»).  So  where 
the  defendant  agreed  by  parol  to  rent  a  house  as  yearly  tenant 
for  the  residue  of  a  term,  which  was  three  years  and  three  quartetSy 
tod  having  held  it  for  three  years  and  one  quarter,  he  quitted ; 
it  was  determined  tjbat  the  remaining  longer  than  the  three  years 
V88  evidence  of  a  contract  to  continue  tenant  for  the  residue  of 
tiie  term  (k) 

And  it  seems  that  if  a  tenant  hold  over,  and  the  landlord  give 
him  a  notice  to  quit,  ^^  or  pay  a  specified  advanced  rent^  and  that 
his  csootinuing  to  occupy  will  be  considered  as  an  agreement  to 
pay  such  rent  ;^  and  he  continue  in  possession  after  die  expiration 
of  the  notice,  without  expressing  any  dissent ;  he  impliedly 
lieocnnes  tenant  at,  and  is  liable  to  pay,  the  advanced  rent  (/). 

If  a  party  take  and  retain  possession  under  an  agreement  ^r 

^future  lea^Cy  and   in  expectation  thereof  (m) ;  or,   under  an 

engagement  to  take  a  lease,  pr(x;ure  attornments  from  some  of  the 

tenants,  and  receive  rent  from  otliers  (n);  he  may  be  sued  for 

rent  upon  the  common  count  for  use  and  occupation,  although  he 

he  has  not  paid  rent,  or  been  in  any  manner  expressly  recognised 

as  a  tenant.     But  no  distress  can  in  general  be  supported  in  these 

cases  of  implied  tenancies,  for  the  rent  (o).      If,  however,  the 

rent  agreed  to  be  reserved  in  the  future  lease  has  been  paid,  or 

even,  it  seems,  there  has  been  a  promise  to  pay  it,  a  yearly 

tenancy,  subject  to  all  the  terms  of  the  contemplated  lease,  is 

expressly  created  (p) ;  and  then  a  distress  might  be  made  for  the 


(»)  Diuhy  V.  AtkinsoUy  4  Camp.  275. 

(A)  Sauvage  v.  Dupuisy  3  Taunt. 
410. 

(/)  RoberU  v.  Hayward,  3  C.  &  P. 
432.  The  Court  of  C.  P.  sanctioned 
the  deeinon  at  Nisi  Prius. 

(wi)  Doe  d.  Older shaw  v.  Breach,  G 
Ero.  106 ;  Doe  d.  Bloomfield  v.  Smithy 
6  East,  530 ;  Ilamerton  v.  Steady  3  B. 
&  C.  478;  5  D.  &  R.  206,  S.  C;  Cox 
V.  Bent,  2  M.  &  P.  381 ;  5  Biiig.  185, 
S.  C;  Banister  v.  Usborne,  Peake's 
Addl.  C.  76".  In  the  latter  case,  there 
was  a  covenant  to  grant  a  lease,  v^hen 
certain  buildings  were  finished.    Tlie 

Etiing  up  a  board  for  the  purpose  of 
ting  the  premises,  is  a  sulTicient  as- 
sertion of  the  right  of  possession  (o 
render  the  intended  le^^sce  liable  foi 


use  and  occupation.  See  Sullivan  v. 
Jones,  3  C.  &  P.  579. 

M  Neal  F.  Swind,  2  C  Sc  J.  377. 

(o)  Hcyan  v.  Johtisfw,  2  Taunt.  148; 
Reynart  v.  Porter,  7  Bing.  451  ;  Ha- 
merion  v.  Stead,  3  B.  h  C.  478 ;  5  D. 
h  R.  206,  S.  C.  In  order  to  support  a 
distress,  there  must  be  a  tenancy  at  a 
specific  rent.    Id,,  Dunk  ?.  Hunter, 

5  B.  .Sc  Aid.  322. 

{p)  Mann  v.  Lovejoy,  1  R.  &  M. 
355 ;  Regnart  v.  Porter,  7  Bing.  453, 
/lerTindal,  C.  J. ;  Doe  d.  Westmnrhmd 
V.  Smith,  I  M.  ^  R.  137;  Coupland 
V.  Mai/nard,  12  East,  l.'M ;  Doe  d. 
Lloyd  V.  Powell,  5  B.  &  C.  312 ;  8  D. 

6  R.  35,  S.  C. ;  Cox  v.  Bent,  2  M.  & 
P.  281  ;  5  Bing.  185,  S.  C. 


s  ^> 
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rent  (q).  And  it  seems,  that  at  the  expiration  of  the  term  con- 
tracted for,  the  tenancy  from  year  to  year,  thus  created^  ceases 
without  any  notice  to  quit  (r). 

A  new  tenancy  is  not  impliedly  created  merely  by  an  agree- 
nient,  for  an  increase  of  rent  during  a  current  holding  {s)i 

If  a  party  be  let  into  possession,  under  a  contract  for  the 
saie  of  premises,  which,  on  account  of  a  defect  in  the  title, 
is  not  completed,  the  vendor  cannot  afterwards  maintain  an 
action  for  use  and  occupation,  to  recover  rent  upon  an  implied 
contract,  for  the  period  during  which  the  purchaser  had  posses* 
sion  ;  at  least  he  cannot  if  the  purchaser  had  paid  the  purchase 
money  when  he  entered,  and  the  vendor  had  kept  it  during  the 
purchaser  s  possession  (i). 

If  there  be  a  clause  in  a  contract  for  the  assignment  or  sale  of 
a  term,  that  '^  until  re-assignment,  the  purchaser  shall  pay  at  the 
rate  of  1002,  per  annum,"  the  annual  payment  is  to  be  regarded 
as  a  reiit  (u). 

The  payment  of  rent,  as  such,  is  primd  Jade  evidence  of 
a  contract  of  renting  (or).  Where  ^.,  who  held  premises  under 
a  lease,  which  expired  at  Midsummer^  refused  to  give  up  posses- 
sion at  that  time,  and  insisted  upon  a  notice  to  quit ;  and  after- 
wards continued  in  possession  until  Chfisimas^  and  paid  rent  at 
Michaelmas  and  Christmas ;  the  court  held  that  this  was  conclu- 
sive evidence  of  a  tenancy,  and  that  the  landlord  was  entitled  to 
recover  a  quarter's  rent,  due  at  Lady-day  (y).  And  an  occupier 
of  a  house,  by  submitting  to  a  distress  for  rent,  stated  in  the 
notice  of  distress  to  be  due  from  him  to  the  party  distraining, 
tacitly  acknowledges  a  tenancy  under  such  party  («). 

But  the  payment  of  rent  is  not,  per  se^  evidence  of  any  j^or- 
tiadar  holding,  for  or  from  any  particular  period.  Thus,  where 
in  trespass  the  issue  was  whether  the  plaintiff  was  tenant  of  the 
defendant,  under  a  demise  *'  for  one  year,  from  the  23rd  Aprils 
18J21,  and  thence  afterwards  from  year  to  year;"  it   was  held 


(7)  Doe  V.  Straftnn,  3  C.  -Sc  P.  164, 
S.  C,  in  1  M.  ^c  P.  183,  and  4  Biug. 

(/•)  Doe  (1.  Ikdford  v.  Kendrich^ 
WarvkiokSuinnier  Assizes,  1810,  Adams 
I  J.  3r(l  ed.  144.  Sec  ante,  258,259. 

(a)  Kirlland  v.  Pounsitl^  2  Taunt. 
145,  see  j}er  Liltledale,  J.  HamerUm 
V.  Suad,  3  B.  &  C.  483 ;  Sugd.  V.  & 
P.  8tli  cd. 

f/)  Saunders  v.  Mustjrave,  6  B.  'Sc 
(\  524, 


(m)  Riijhi  V.  Durhij,  1  T.  R.  161 ; 
Kiijhi  V.  hau'dtn,  3  East,  260 ;  Denn 
V.  'Rairlinsy  10  id.,  261. 

(x)  Wood  V.  Taic,  2  New.  It.  247; 
Doe  d.  Jackson  v.  liamsbtttham^  3  M. 
Si  Selw.  516;  Doed.JacksonwWUkin- 
son,  3  B.  h  C.  413;  5  D.  &  U.  273, 
S.  C. ;  Doe  d  Bailiff  and  linriftstes  of 
Clun  V.  Clarke,  Peake's  Addl.  C.  230. 

(//)  Bishop  V.  Howard^  2  B.  &  C. 
100;  3D.  *sc  R.  293,  S.  C. 

(?)  Panton  v.  Jones,  3  Camp.  .'*72. 
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that  evidence  that  the  plaintiff  had  paid  rent  to  the  defendant 
was  not  sufficient  proof  of  such  demise  (a).     The  payment  of 
Tenl,  even  qua  rent,  is  open  to  explanation,  and  is  not  concinstvc 
proof  of  a  tenancy.     Thus,  where  T.,  holding  pictures  of  F^s,,,  as 
a  surety  for  an  alleged  debt,  hired  rooms  of  the  plaintiff,  in  which 
to  deposit  them ;  and  P.  having  died,  the  defendants,  his  adminis- 
trators, contested  T.''s  claim  by  a  suit  in  Chancery ;  and  pending 
the  suit,   in  order  to  prevent  the  pictures  from  being  distrained, 
they  petiticmed  the  court  to  satisfy  the  plaintiff ^s  rent  out  of 
certain  funds  paid  into  court  in  the  course  of  the  cause ;  upon 
T^h  claim  having  been  disallowed  by  the  court,  and  the  pictures 
oidered  to  be  delivered  to  the  defendants,  who,  in  order  to  obtain 
them,  paid  rent  to  the  time  of  delivery ;  it  was  held,  that  these 
circumstances  did  not  constitute  the  defendants,  tenants  to  the 
plaintiff  (b).     The  payment  of  an  unvaried  rent  to  the  lord  of 
a  manor,  for  land  in  the  manor,  is  presumed  to  be  a  payment  for 
quit  rent,  and  is  evidence  of  title  to  the  rent  only,  not  the  land  (c)« 
A  mortgagee  is  of  course  bound  by  existing  tenancies,  created 
befbre  the  mortgage.    In  regard  to  iexidjicie^  subseque^itly  created, 
by  agreement  between  the  mortgagor  and  third  persons,  the  mort- 
gagee is  not  bound,  unless  he  recognise  such  tenancies  by  receiving 
rent,  or  by  other  acts  decisively  shewing  his  adoption  of  them  ( d). 

The  mere  demand  of  rent  and  threat  of  a  distress,  would  not^ 
it  seems,  evidence  a  tenancy  under  the  mortgagee ;  but  they  would 
amount  to  an  admission  that  the  tenant^s  possession  was  at  that 
time  lawful^  so  that  an  ejectment  could  not  be  brought  on  a 
demise,  laid  in  the  declaration  to  have  been  previously  made ; 
and  it  seems  that  proof  of  a  demand  of  possession,  or  a  disclaimer 
by  the  tenant  of  the  mortgagee's  title,  would  also  be  neces- 
Hury  (e).  But  the  mere  receipt  of  interest  up  to  a  given  day, 
does  not  amount  to  a  recognition  by  the  mortgagee,  that  the 
mortgagor  or  his  tenant  was  lawfully  in  possession,  until  the  time 
when  such  interest  was  paid  (f). 


(a)  Phillips  y.Moseh,  1 C.  &  P.  262. 

(6)  Strahan  v.  Smith,  12  Moor, 
289;  4  Bifig.  9l,S.  C. 

(c)  Doe  d.  tVhittick  v.  Johnson, 
Gow.  173. 

{tf)  Doe  d.  Fisher  v.  Giles,  5  Binj!;. 
421 ;  2  M.  &  P.  749,  S.  C. ;  Warne  d. 
Keech  V.  Hatl,  Dougl.  21 ;  Thunder 
V.  Belchery  3  East,  449 ;  Doe  d.  Shev- 
pmrd  Y.  Allen,  3  Taunt.  78.  As  to  tne 
mortgagee's  right  to  rents  due  from 
the  mortgagor's  tenant.^;  Pttjtev,  Biggs, 


9  B.  (Sc  C.  245. 

(0  Doe  d.  Whitaker  v.  Hales^  7 
Bing.  322 ;  5  M.  &  P.  132,  S.  C.  As 
to  disclaimer,  sec  Doc  d.  Calrert  v. 
Frowd,4hiug;.  557;  1  M.  .Sc  P.  480, 
S.  C.  And  a  notice  by  A.  to  quit  at  a 
future  time,  land  **  which  you  now 
hold  or  rent  under  me,**  prima  facie, 
admits  a  tenancy;  Barton  v.  Corby, 
M*Clel.  &  Y.  278. 

C/")  Doe  T.  Cadwallader,  2  B.  &  Ad. 
473. 


262 


LANDLOUD  AMD   TENANT. 


If  the  tenant  take  possession  and  occupy,  under  a  writtoi 
memorandum  for  a  present  demise,  which  he  never  signed,  it 
seems  that  he  shall  be  presumed  to  hold  upon  the  terms  sp^ 
cified  in  such  agreement.  But  if  the  landlord,  in  such  case,  fidl 
to  fulfil  his  part  of  the  agreement  in  a  material  point,  the  jufy^ 
in  an  action  for  use  and  occupation,  may  ascertain  the  value  of 
the  premises,  without  regarding  the  amount  of  rent  reserved  faj 
the  written  contract  (g). 

If  the  tenant  be  evicted  (A)  by  the  landlord  from  the  whole  or 
part  of  the  premises,  he  may  treat  the  tenancy  as,  ipsofado^ 
wholly  void  and  determined.  But  if  he  retain  possession  of  the 
remainder  of  the  premises,  in  the  event  of  a  partial  eviction,  be 
shall  be  liable;  not  upon  the  agreement,  but  upon  the  quantum 
meruit^  for  a  fair  value  of  that  portion  of  the  tenement  which  he 
retains  (i). 

4.  Of  the  Statute  of  Frauds  relative  to  the  assignmeai  and 
surrender  of  termsj  &c. — The  third  section  of  the  Statute  of 
Frauds,  09  Car.  2,  c.  3,  enacts,  that  no  leases,  estates,  or  interests, 
either  of  freehold  or  terms  of  years,  or  any  uncertain  interest, 
not  being  copyhold  or  customary  interest,  of,  in,  to,  or  out  o^ 
any  messuages,  manors,  lands,  tenements,  or  hereditaments,  shall 
be  assigned,  granted^  or  s^irrendcred,  unless  it  be  by  deed,  or 
note  in  writing  (A*),  signed  by  the  party  so  assigning,  granting, 
or  surrendering  the  same,  or  their  agents  thereunto  lawfully 
authorised  by  writing ;  or  by  act  and  operation  of  i-aw. 

By  virtue  of  this  clause,  a  parol  assignment  of  a  lease  from 
year  to  year  is  void  (l).  It  has  also  been  determined  upon  this 
section,  that  a  tenancy  from  year  to  year,  created  by  parol,  is  not 
determined  by  a  parol  licence  from  the  landlord  to  quit  in  the 
middle  of  a  quarter,  and  the  tenant  quitting  the  premises  accord- 
ingly (w).  But  if,  in  such  case,  both  parties  act  ujxjn  such  parol 
notice  or  licence  to  quit,  that  is,  the  landlord  himself  take 


{g)  Tomlinson  v.  Day,  2  B.  &  H. 
1)80 ;  5  Moore,  558,  S.  C. 

{h)  When  a  claim  to  rent  by  a  party 
having  the  superior  title,  and  payment 
to  him,  amount  to  eviction ;  Sapsford 
V.  Fletcher,  4  T.  R.  511  ;  Tai/U  v. 
Zamira,  6  Taunt.  527;  Pope  \,Diifg$, 
9  B.  (Sc  C.  250,  per  Parke,  J . 

(t)  Smith  y.  Raleigh,  3  Camp.  513 ; 
Bum  V.  Phelpt,  1  Stark.  R.  94 ;  Tirni- 


linson  v.  Dai/,  2  B.  (Sc  B.  081 ;  5  Moore, 
.'>i^8,  S.  C.  \' Griffith  v.  J  lodges,  1  C.& 
P.  419  ;  Pope  v.  Biggs,  9  B.  &  C.  «52. 

(h)  It  will  be  observed  that  a  written 
memorandum,  without  a  deed,  is  suffi- 
cient. 

(I)  Bolting  v.  Martin,  1  Camp.  318, 
and  2  ISf  oore  R.  270,  S.  C.  cited. 

{m)  Mollett  V.  Brayne,  2  Camp.  103 ; 
Thompson  v.  WiUony  2  Stark  R.  379. 
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aon,  80  as  to  render  it  impossible  for  the  tenant  to  use  or  occupy 
the  premises,  the  tenancy  is  thereby  legally  determined  (w).  And 
it  seenis  that  the  tenant's  removal  of  his  goods  with  the  landlord*^ 
usent,  and  the  delivery  of  the    key  to  the  landlord,  and  his 
anepCauoe  tliereof,  amount  to  a  surrender  in  law  (o).     And  if, 
daring  a  letting  from  year  to  year,  the  landlord,  with  the  assent 
of  his  tenant,  who  quits  the  premises,  accept  and  treat  a  third 
person  as  his,  the  landlord^  tenant,  this  amounts  to   a  valid 
ttrrender  of  the  original  tenant^s  interest  by  act  and  operation 
cf  law.     But  in  such  case,  the  express  consent  of  all  parties  to 
the  change  of  tenancy  seems  necessary  (/;).     And  unless  there  be 
a  written  demise  to  the  new  tenant,  (the  third  person),  or  he  take 
possession,  it  appears  that  no  surrender  of  the  prior  tenancy  is 
effected  by  legal  operation  (^ ).     Where  a  tenancy  is  thus  deter- 
nuned  in  the  middle  of  a  quarter,  whilst  the  rent  is  current, 
the  tenant,  (without  express  agreement,)  is  not  liable  for  a  propor- 
tion of  the  current  quarterns  rent  from  the  preceding  quarter  day, 
to  the  day  of  quitting  (r).     And  where  a  tenant  from  year  to  year, 
by   a    Lady-day  holding,  agreed  by  parol  with  his  landlord's 
i^gent,  to  quit  at  the  ensuing  Lady-day^  which  was  within  half  a 
year;  and  the  premises  were   re-let   by  auction,   at  which   the 
tenant  attended  and   bid ;  but  the  new  tenant  was  not  let  into 
possession,  as  the  old  tenant  refused  to  quit ;  it  was  held  tliat  this 
did  not  amount  to  a  surrender  by  operation  of  law  (.9).  And  where 
a  defective  parol  notice  to  quit  was  given,  and  the  landlord  verbally 
assented  to  it,  yet  the  notice  was  holden  inoperative ;  it  not  being 
in  writing,  and  there  not  being  any  sufficient  surrender  by  opera- 
tion of  Iaw(/). 
The  mere  cancellation  of  a  lease,  without  a  written  surrender, 


(«)   Whiteheads.  C/ifford, iyTuxinU 

&18 ;  Grimman  v.  Letfijf,   8  B.  Sc  C. 

dS4  ;   2  M.  5c  R.  438,  S.  C. ;    Uroum 

V.  Burthenshaw,  7  I).  6c  U.  «03. 

(o)  Grimman  v.  Li'fftfe,  uhi  supra 

Ip)  Thomas  v.  Cooh,  2  IJ.  ^Sc  Aid. 

119;   PhippsY.  Sculthorpe,  \id.,f>0; 

Mathcics  V.  SetrcU,  2  Muorc,  •2(J2, 27u ; 

8  Taunt.  270,  S.  (.'. ;  Stonv  v.U7ti7i«//, 

5  Stark  R.  235  ;  Ifawerlim  v.  Sload^ 

3  B.  V  C.  178 ;  5  T>.  V  I(.  2;HJ,  S.  ('. ; 

Walls  V.  Achoon,  1 1  M<x>re,  370 ;  3 

Binjf.  40'2,  S.  C.     'I  lion*  must  be  a 

clear  c'lso  of  substilution  and  acccpt- 

nnce  of  the  new  tenant,  and  merger  ol 


the  ohl  tenants  iiuerobl;  and  it  seems 
that  the  nu'iely  t<ikiug  rent  from  the 
new  occupiiT,  will  not  sulTice ;  Graham 
V.  Whichch,  1  C.  >«  M.  188. 

(7)  Tat/lor  V.  Chapmftfiy  Peake*s 
Addl.  C'aios,  19. 

(r)  riuil  r.  Burgess,  5  B.  &  C.  332; 
Grimman  \ .  Lvfjfje,  uOi  supra  ;  Walls 
V.  Ati'/i^'^on,  2  C.  \  P.  2(58,  S.  C,  in 
3  Binjr.  IC'2,  and  1 1  Moore,  37f). 

(s)  f)ne  d.  liuddleUmic  \ .  Johnston, 
I  SMIoI.  N:  V.  in. 

(/)  Johnston  V.  lluddlestotCy  I  \\.  St 
CMV22;  7  I).  Si  R.lll.S  C. 
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does  not  amount  to  a  surrender  by  operation  of  law  (fi) :  and  where 
a  lease  appeared  to  have  the  names  of  the  parties  torn  olF,  it  was 
decided  that  this  was  neither  a  surrender  by  construction  of  law,  nor 
prima  Jacie  evidence  of  a  written  surrender  (x).  The  acceptance 
of  a  new  lease  for  a  term,  to  commence  during  the  existence  of  a 
former  demise,  is  a  surrender  of  the  first  term  (y). 

5.  ()f  the  tenant  being  estopped  from  dispttting  his  land* 
iord*s  title, — The  general  rule  is,  that  a  tenant  is  estopped  from 
disputing  his  landlord's  title  (z).  Therefore,  the  tenant  of  glebe 
land  is  not  allowed,  in  an  action  for  use  and  occupation,  to  shew 
a  simoniacal  presentation  of  tlic  plaintiff,  his  landlord  (a).  And 
where  the  defendant  came  in  under  the  plaintiff,  he  cannot  set  up 
as  a  defence,  that  the  plaintiffs  title  has  expired;  unless  he 
solemnly  renounced  such  title  at  the  time,  and  attorned  to  the 
party  having  the  title  (&).  And  if  the  lessee  be  estopped,  so  is 
his  assignee  (c).  And  a  tenant  cannot,  in  an  action  for  use  and 
occupation,  dispute  the  title  of  his  landlord's  assignee :  if  a  due 
conveyance  from  the  landlord,  and  notice  thereof  to  the  tenant, 
be  proved,  and  he  remain  in  possession,  the  estoppel  holds  in 
favour  of  the  assignee,  if  it  would  obtain  in  favour  of  the  land- 
lord (cZ).  And  it  holds  in  favour  of  a  reversioner  whose  interest 
was  the  same  as  that  of  a  tenant  for  life,  deceased,  to  whom  the 
defendant  was  tenant  {e).  Hut  where  the  plaintiff  is  not  the 
person  who  originally  let  the  premises  to  the  defendant,  the 
plaintiff  can  only  recover  rent  from  the  time  he  had  the  legal  title 
in  him,  although  he  may  have  had  the  equitable  estate  long 
before  (/).  A  tenancy  shall  not  be  implied  under  a  party  who 
has  not  the  legal  estate  (g) 


(u)  Roe  d.  Berkeley  v,  York ,6  East, 
8G;  2  Smith,  IOC,  S.  C;  WwHley  v. 
Gregory,  2  Y.  h  J.  530. 

{x)  Doe  d.  Courtail  v.  TTioinaSj  9 
B.  Sc  C.  288. 

(y)  See  Woodf.  by  Harrison,  242 
to  245 ;  Hanierton  v.  Stead,  3  B.  &  C. 
478;  5  D.  &  R.  206,  S.  C. 

(z)  See,  in  general,  Alchorn  t. 
Gomme,  2  Bing.  R.  64 ;  Gravenor  v. 
Woodhouse,  7  Moore,  298 ;  Parry  v. 
House,  Holt  N.  P.  R.  492,  n.;  Woodf. 
by  Harrison,  169,  171.  In  case  of 
ciiurch wardens,  ante,  232,233. 

(a)  Cooke  V.  Loxlcf/,  5  T.  R.  5 ; 
Leuu  V.  Willis,  1  Wils.  314  ;  Bui.  N. 
P.  139. 

(h)  Balls  V.  Westwood,  2  Camp.  1 1 ; 


see  Bume  v.  Richardson,  4  Taunt. 
720 ;  post  266,  note  (q) ;  Rogtrt  ▼. 
Pitcher,  6  Taunt.  202;  1  Maisb.  541, 
S.  C;  Gravenor  v.  Woodhouse,  1  Bing. 
38 ;  see  Hopcraft  ?.  Keys,  infra, 

(c)  Taylor  v.  Needham,  2  Taunt 
278 ;  see  Doe  d.  Williams  v.  Morrit^ 
6  B.  &  C.  41 ;  9  D.  &  R.  30,  S.  C. 

(d)  Rennie  ?.  Robinsony  1  Bing. 
147;  7  Moore,  539,  S.  C. 

(e)  Doe  V.  Whitroe,  ID.  &  R.  N. 
P.  R.  1. 

(/)  Cobb  V.  Carpenter,  2  Camp.  13, 
n. ;  and  cases,  supra,  note  (6). 

(g)  Morgell  v.  Paui,  2  M.  &  R. 
303 ;  Cornish  v.  Scareil,  8  B.  &  C. 
471,475. 
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Id  genera],  the  payment  of  rent,  though  it  impliedly  admits  a 
tenancy,  and  consequently  a  title  to  demise,  is  not  conclusive,  but 
only  strong  primd  fade  evidence  against  the  tenant,  of  the  land- 
lord's title  (A).  If  the  rent  has  been  paid  under  a  misrepresent- 
ation or  mistake,  the  tenant  is  not  estopped  from  resisting  further 
payment,  after  discovering  such  misrepresentation  (i).  And  the 
payment  of  rent  by  a  lessee  to  a  lessor,  after  the  title  of  the  latter 
has  expired,  and  after  the  lessee  had  notice  of  an  adverse  claim, 
does  not  amount  to  an  acknowledgement  of  title  in  the  lessor,  or 
to  a  virtual  attornment ;  unless,  at  the  time  of  payment,  the  lessee 
knew  the  precise  nature  of  the  adverse  claim,  or  the  manner  in 
which  the  lessor^s  title  has  expired  (/r).  So,  the  effect  of  an 
Mommeni  may  be  destroyed  by  the  non-claim  of  rent  for  several 
years,  and  by  shewing  a  strong  ground  to  suspect  the  title  of  the 
party  to  whom  the  attornment  was  made ;  particularly  if  it  was 
not  given  voluntarily,   but   to  prevent  the  continuance  of  an 

ejectment  (0* 

In  Cornish  v.  SeareU(m)i  it  appeared,  that  ^.,  being  tenant  of 
premises,  under  a  lease  from  B  ,  a  sequestration  issued  against  the 
latter  oiit  of  Chancery.     A.  then  signed  the  following  instrument ; 
— **  I  hereby  attorn,  and  become  tenant  to  C  and  £).,  two  of  the 
sequestrators  named  in  the  writ  of  sequestration,  issued  in  the 
8ud  suit  in  Chancery,  and  to  hold  the  same  for  such  time,  and  on 
luch  conditions,  as  may  be  subsequently  agreed  upon.""     It  was 
held,  that  this  was  an  agreement  to  become  tenant ;  and  that  the 
defendant  not  having  received  possession  of  the  premises  from  C. 
and  D.,  might  dispute  their  title;  and  that  the  lease  not  being 
proved  to  have  been  surrendered,  was  an  answer  to  the  action. 
Mr-  Justice  Bayley  observed,  "  It  has  been  said,  that  the  defend- 
ant  having   agreed  to  become   tenant  to  the  plaintiffs,   cannot 
dispute  their  title.    If  the  defendant  had  received  possession  from 
ihem,  he  could  not  have  disputed   their   title.     In  Rogers  v. 
JPiicher  («),  and  Gravener  v.   Woodhouse  (o),  the  distinction  is 
pointed  out  between  the  case  where  a  person  has  actually  received 


(A)  Fenner  T.  Duplocky  2  Bing.  R.  9  Moore,  38,  S.  C. 

10 ;  9  Moor,  38,  S.  C.  (/)  Graveiwr  v.  Woodhouse,  7  Moor, 

(i)  Rogers  v.  Pitcher,  I  Marsh.  541 ;  289. 

6  Taunt   202,   S.  C;     Gregor7j  v.  (m)  8  B.  &  C.  471. 

Doidgey  3  Bing.  474  ;  11  Moore,  394,  (n)  6  Taunt,  202. 

S.  C.  (o)  1  Bing.  38. 

(A)  Fenner  ?.  Duplocky  2  Bing.  10; 
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possession  from  one  who  has  no  title,  and  the  case  where  he  has 
merely  attorned,  by  mistake,  to  one  who  has  no  title.  In  the 
former  case  the  tenant  cannot,  (except  under  very  spedal  circum- 
stances,) dispute  the  title ;  in  the  latter  he  may  .^'  But  if  a  party 
take  a  lease  from  a  receiver,  appointed  by  Chancery,  by  which 
rent  is  reserved  to  such  receiver^  or  any  future  receiver,  he  cannot 
successfully  plead  non  tenuity  in  replevin  (p). 

Although  a  tenant  cannot  in  general  object  that  his  landlord 
never  had  any  title,  yet  he  may  in  some  cases  shew,  in  ejectment, 
&c.,  that  it  has  expired  (q).  And  where  the  defendant,  having 
only  a  defeasible  title,  demised  to  the  plaintiff  for  years,  and  before 
the  first  quarter's  rent  was  due,  the  plaintiff  was  evicted  by  a 
title  paramount  to  the  defendant's,  and  remained  out  of  possesskm 
for  some  weeks,  and  then  entered  under  a  new  demise  from  the 
owner  of  the  premises;  it  was  held,  that  the  defendant  could  not 
legally  distrain,  and  that  the  eviction  might  be  shewn  on  yioii 
tenuit  (7).  It  is  a  good  plea  to  an  action  by  a  landlord  for  rent, 
that  the  ground  landlord  («);  or  the  grantee  of  an  annuity  (<);  w 
a  mortgagee  {u) ;  of  the  landlord,  claimed  the  arrears ;  and  that  the 
tenant  paid  them  to  such  party,  under  a  threat  of  distress  or 
eviction. 


2ndly.  Of  the  Tenants  Liability  to  repair. 

In  the  absence  of  an  express  agreement  so  to  do,  a  tenant  from 
year  to  year  is  not  hound  to  make  substantial  and  lasting,  or 
general,  repairs ;  such  as  putting  a  new  roof  on  an  old  worn-out 
house.  He  is  only  impliedly  liable  to  make  fair  and  tenantalie 
repairs:  such  as  putting  in  windows  or  dix)rs  that  have  been 
broken  by  him,  so  as  to  prevent  obvious  waste  and  decay  of  the 


(/>)  Dancer  v.  Hustings^ 4  Biug.  8 ; 
12  Moor,  34,  S.  C. 

(y)  England  d.  Si/burn  v.  Slide,  3 
T.  It.  (Jj>2 ;  Doc  d.  Jackson  v.  RamS" 
botharn,^^  M.  'Sc  Sehv.  ol(» ;  Alchorne  v. 
Gotnnw,  2  IHupr.  U.  r)4,  CA  ;  Ilopcraft 
V.  Kei/s,  2  M.  \;  Scolt,  700;  })  Hin^^ 
013,  S.  C ;  Fcnmr  v.  Dtiid>ck^  vbi 
supra ;  Cirartfunrx.  \VoodhomVj7  Moore, 
281).  M:iy  shew  in  covenant  on  a 
lease  by  husband  and  wile,  reserving 
rent  to  her  lieirs,  that  the  estate  wjus 
the  wife's,  and  that  she  dio<l,  and  her 
heirs  claimed  the  rent,  and  threatened 


to  evict,  tS:c.  Hill  v.  Saunders^  7  D. 
\-  It.  17;  4  «.  >sc  C.  529,  S.  C. 

(/•)  llopcrafi  V.  Keysy  2  M.  &  Scott, 
7G0;  i)lJing.*(n3,  S.C. 

is)  Siipsford  V.  Fletcher,  4  T.  R. 
511.  As  to  the  landlord's  implied 
promise  of  indenniity  against  the  su- 
jicrior,  or  ground  rent,  sec  Schlencker 
V.  MoTsi/,  3  n.  -S:  (.?.  7S9;  5  D.  &  R. 
717,  8.  (:. ;  (\irUr  v.  Curler,  6  Bing. 
400;  2  M.  vSt  P.  732,  S.  C;  Evams 
V.  Curtis,  2  C.  N:  P.  290. 

(/)  Taijlor  V.  Zcmira,  0  Taunt.  527. 

(m)  Hope  V.  liiqqi,  9  1).  St  C  245. 
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premises  (or).   In  a  recent  edition  of  WoodfalTs  Law  of  Landlord 
Old  Tcmant  {y\  it  is  Imd  down,  that  such  a  tenant  ^^  is  only  liable 
where  an  injury  happens  to  the  premises  through  votuntart/  neg- 
hd  ;  and  not  for  injuries  arising  from  accidental  fire,  wear  and 
tear  of  time,  or  the  like/^    This  appears  to  be  the  true  principle. 
A  tenant  from  year  to  year  is  liable,  if  he  omit  to  adopt  reasonable 
mad  usual  precautions  to  obviate,  at  a  slight  expense,  the  occur- 
rence of  great  and  manifest  injury  to  the  premises.     If  a  window 
or  tile  were  even  accidentally  broken,  it  seems  that  he  would  be 
Sd»le  if  be  did  not  repair  it,  if  the  plain  consequence  (^  his  neg- 
would  be  a  serious  damage  to  the  house  from  wet,  &c.  («). 
A  declaration  that,  ^^  in  consideration  that  the  defendant  had 
and  was  tenant  to  the  plaintiff,  of  a  certain  messuage,  8cc., 
he-  undertook  to  keep  the  place  in  good  tenantable  repcur,  to 
ufhM  and  support,  and  to  Ua've  tfie  premises  in  the  state  lie 
^/bund  t/iemy*''  is  bad  ;  such  an  undertaking  not  resulting  from  the 
relation  of  landlord  and  yearly  tenant  (a).     Where  there  is  an 


(x)  Co.  Litt  o7  a;  2  Saiind.  352, 

note  (7)  ;  Farqnunon  v. ,  2 

Esp.  K-  589 ;  Gilton  v.  WelUy  1  New 
R.  291 ;  Hone/all  v.  Mathew,  Holt, 
Rep.  N.  P.  7,  8;  Winn  v.  White,  2 
Bla.  K.  840;  Colley  v.  Streeton,  2  B. 
k  C.  278. 

(y)  By  Harrison,  433,  cited  Salop 
T.  Cromptorty  Cro.  El.  777, 784. 

{jt)  It  would  seem,  from  the  obscr- 
v;ations  of  Bayley,  J.,  in  delivering  the 
judgment  of  the  Court  in  Wise  v.Met- 
9mife,  10  B.  &  C.  312,  that  an  out- 
going tenant,  not  obliged  by  covenant 
to  do  any  repairs,  is  only  bound  to 
leave  the  premises  wind  and  water 
Uffht :  and  that  painting,  white-wush- 
ingy  and  papering  are  matters  of  oma- 
nient  only,  (unless  necessary  to  pre- 
serre  exposed  timber    from    decay,) 
iivhich  a  tenant  is  not  bound  to  do, 
though  he  be  under  covenant  to  leave 
|ireinises*^in  good  and  sufficient  repair, 
order,  and  condition."     The  French 
law  is  to  the  following  effect :  Civil 
Code,  book  3,  tit.  8,  arts.  1719,  1720, 
1764*1755,  175G. 

*•  The  lessor  is  bound  by  the  nature 
of  the  contract,  and  without  the  neces- 
sity of  any  particular  stipulation,  to 
snaintain  the  thing  hired  in  a  state  to 
be  employed  for  the  use  for  which  it 
IS  hired." 
*'  The  lecsor  is  bound  to  delirer  tlie 


thing  in  a  good  state  of  complete  re* 
pair." 

**  He  must  make  in  it,  during  the 
continuance  of  the  lease,  all  the  repa- 
rations which  may  become  necessary 
other  than  tenants'  repairs.'* 

"  Tenants' repairs,  or  ordinary  repa- 
rations in  which  the  lessee  is  bound,  if 
there  be  no  article  to  the  contrary,  are 
those  marked  out  as  such  by  the  usage 
of  places ;  and  among  others,  the  re- 
parations to  be  made,  are, — to  hearths, 
chimney-backs,  jambs,  and  chimney 
pieces;  to  the  plastering  of  the  bottom 
of  the  walls  of  apartments,  and  other 
places  of  habitation^  to  the  height  of  a 
metre  ;  to  the  pavement  and  windows 
of  chambers,  when  some  of  them  only 
are  broken;  to  glass,  unless  it  be 
broken  by  hail,  or  other  extraordinary 
accidents,  or  arising  from  superior 
iurce,  for  which  the  tenant  shall  not 
be  bound;  to  doors,  casements,  bars 
or  shutters  of  shops^  hinges,  window 
bolts,  and  locks." 

**  None  of  the  reparations  deemed 
to  belong  to  tenants  are  char|:eablc  on 
lessees,  when  they  are  only  occasioned 
by  antiquity  or  sui>erior  force." 

"  The  cleansing  of  wells  and  houses 
of  office  are  charges  of  the  lessor,  if 
there  be  no  clause  to  the  contrary ." 

(a)  Id.,  Brown  ?.  Crump,  1  Marsh. 
567 ;  6  Taunt.  300,  S.C.  Ante,  54 j  5. 
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express  and  unconditional  agreement  to  repair  and  keep  in  repttr, 
the  tenant  is  bound  so  to  do,  though  the  premises  be  destroyed 
by  fire,  or  other  accident  (6). 

The  law  implies  a  promise  on  the  part  of  a  yearly  tenant  of  a 
farm,  that  he  will  use  the  farm  in  a  husbandlike. manner;  and 
cultivate  the  lands  according  to  the  custom  of  the  country  where 
they  are  situate  {c).  And  in  an  action  against  a  tenant  upon 
promises  that  he  would  occupy  the  farm  *^  in  a  good  and  husband- 
like  manner,  according  to  the  custom  of  the  country ^"^  an  all^atkn 
that  he  had  treated  the  estate  ^^  contrary  to  good  husbandry,  and 
the  custom  of  the  country,"  is  proved  by  showing  that  he  had 
treated  it  contrary  to  the  prevalent  course  of  husbandry  in  that 
^  neighbourhood ;  ^'  as  by  tilling  half  his  farm  at  once,  when  no 
other  farmer  there  tilled  more  than  a  third,  though  many  tilled 
only  a  fourth  :  and  it  is  unnecessary  to  show  any  precise  definite 
custom  or  usage  in  respect  of  the  quantity  tilled  (d). 

The  custom  of  the  country  cannot  be  considered  where  the 
parties  have  entered  into  ejrpress  stipulations  in  regard  to  the 
mode  of  cultivation ;  but  the  existence  of  a  written  demise,  or 
a  lease  under  seal,  will  not  exclude  the  operation  of  the  custom,  if 
the  instrument  contain  no  provisions  having  relevance  to  the 
subject  (e). 

If  the  tenant  refuse  to  repair,  according  to  agreement,  and  his 
landlord,  (the  plaintiff,)  who  is  himself  a  lessee,  and  bound  under 
pain  of  forfeiture  to  keep  the  premises  in  repair,  enter  and  repair 
them  without  the  defendant's  assent,  the  measure  of  damages  in 
assumpsit  for  not  repairing,  shall  be  the  sum  necessarily  ex- 
pended (f).  And  if  the  landlord,  (the  plaintiff,)  do  not  enter 
and  repair,  and  be  sued  by  his  lessor,  and  the  tenant  refuse  to 
repair,  or  defend  the  action,  the  damages  and  costs  recovered  by 
the  ground  landlord,  against  the  plaintiff,  may  form  the  measure 
of  damages  against  the  tenant  (g). 


(b)  Paridine  ?.  Jane^  Aleyii,  27 ; 
Bullock  V.  Dnmmety  6  T.  R.  650; 
Brecknock  Company  v.  Pritckard,  id.y 
750  ;  Chesterfield  v.  Bolton^  Corny n 
R.  267 ;  jyiyhy  v.  Atkimon^  4  Camp. 
275. 

(c)  Powleif  V.  Walker,  5  T.  R.  373; 
Horsefall  v,  ]\Iatheu\  and  Broum  v. 
Crump,  uhi  suprd.  But  there  is  no 
implied  liability  to  pursue  any  parti- 
cular course,  not  customarily  adopted, 
id.    What  considered  not  a  breach  of 


good  husbandry,  as  to  remoying  straw, 
<Scc. ;  Gough  ?.  Howard,  Peak  Addl. 
C.  197;  Woodf.  by  Harrison,  447, 
526. 

(rf)  Legh  V.  He^vett,  4  East,  R.  IM; 
Dalhyy,  liimt,  3  Moore,  636 ;  1  B.  & 
B.  224,  S.  C. 

(e)  Seean/^,  83. 

(/)  Colley  V.  Slreeton,  2  B.  &  C. 
273  ;  3  D.  ^c  R.  522,  S.  C. 

(.7)  Nenlc  V.  Wgllie,  3  B.  &  C.  533 ; 
5  D.  Sc  R  442,  S.  C. 
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A  landlord  is  not  liable  to  an  action  for  not  repairing,  if  he  has 
loC  expressly  agreed  to  repair  {h).  But  the  tenant  will,  in  some 
cues,  be  at  liberty  to  quit  nrithout  notice,  and  will  be  exempt 
from  future  rent,  if  the  premises  become  uninhabitable,  or  there 
be  DO  beneficial  occupation,  in  consequence  of  the  landlord*s  default 
in  repairing.  And  even  where  a  tenant  holds  a  house  for  a  term 
certain,  (as  three  years,)  under  a  written  agreement  by  which  he 
eontracted  to  keep  the  premises  in  tenantable  repair^  yet  he  may 
qmt  without  notice,  and  by  so  doing  free  himself  from  future 
responsibility  for  rent,  if  the  premises  become  unwholesome  for 
'want  of  sufficient  drainage,  and  cannot  be  kept  dry  without  extra- 
Tagant  and  unreasonable  labour  and  expense  on  his  part  (t). 

The  lessee  of  a  house  underlet  it  at  Lady-day  to  A.^  as  tenant 
fiom  year  to  year,  and  before  the  end  of  the  half  year^  put  work- 
men into  the  house,  with  A,\  consent,  for  the  purpose  of  repairing 
a  party  wall ;  but  the  danger  and  inconvenience  occasioned  thereby 
were  so  great,  that  ASs  lodgers  quitted  the  house,  and  he  was 
obliged  to  take  lodgings  for  his  own  family  elsewhere,  and  after 
paying  the  rent  up  to  Midsummer-day^  he  remained  in  possession, 
carrying  on  his  trade,  till  the  fifth  of  July^  and  then  quitted,  (the 
repairs  being  nearly  completed,)  without  notice  to  his  landlord: 
it  was   held   that   the  latter  could  not  maintain   an  action  to 
recover  the  rent  for  the  second  half  year  which  bad  thus  com- 
menced;  the  jury  finding   that  there  had   been   no  beneficial 
occupation  (Ar). 

So,  where  the  defendant  had  agreed,  in  writing,  ^^  to  become 
tenant  by  occupying^  a  house,  it  was  held  that  he  was  not  liable 
to  an  action  for  use  and  occupation,  on  his  proving  that  the  house 
Was  not  in  such  a  reasonable  and  decent  state  of  repair  as  to  be 
fit  for  convenient  and  comfortable  occupation  (/). 

Srdly.  Of  Taxes^  as  between  Landlord  and  Tenant 

There  are  certain  taxes  and  rates,  such  as  land  tax  and  sewers' 
rates,  which  are  eventually  charges  upon  the  landlord ;  though 


{h)  Pindar  v.  Ainsley,  cited  1 T.  R.  (/)  Salishiry  v.  Marshall,  4  C.  & 

312;  Leed*  v.  Cheetham,  1  Sim.  151 ;  P.   65.    There   was  a  parol  under- 

Drown  v.  Quilter^  Ainbler,  61P«  standiug  between  the  parties  tbat  the 

(i)  CoUinty,  Barrow,  1  M.  &  Rob.  premises  should  be  put  in  proper  re- 

112.  pair;  but  he  had  done  only  some 

(k)  Edwards  v.  Hetlierinfjton,  R.  &  slight  colourable  repairs. 
M.268;  7D.  &R.  117,  S.C. 
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primarily  chargeable  upon  the  tenant,  as  regards  the  public.  If 
the  demise  contain  no  provision  to  the  contrary,  upon  the  subject 
of  these  charges,  the  landlord  has  to  bear  them.  There  are  other 
taxes  and  assessments  which  the  tenant,  even  as  between  himadf 
and  his  landlord,  is  impliedly  bound  to  sustain;  such  as  tbe 
assessed  taxes,  or  house  and  window  duties,  and  parochial 
rates  (fit). 

The  tenant  may  become  liable  to  bear  the  burthen  of  tajLea 
which  would  otherwise  be  payable  by  the  landlord,  and  might  be 
deducted  from  the  rent  (n),  by  entering  into  a  contract  to  pay 
them.  This  contract  need  not  be  in  express  terms :  any  words 
showing  clearly  that  the  landlord  was  to  have  the  full  rent 
reserved,  without  any  deduction  in  respect  of  any  charges  upon 
the  premises,  are  sufficient  to  fix  the  tenant.  As  if  he  agree  to 
pay  **  all  taxes  (o)  ;'*  or  agree  to  pay  rent  "  free  from  all  manner 
of  taxes,  charges,  and  impositions  whatsoever'^  (p);  or  agree  to  pay 
a  "net  rent''  (q), 

4th  ly.  Of  Notices  to  quit 

1.  When  necessary. — In  the  case  of  a  tenancy  from  year  to 
year  (r),  of  a  house  or  land,  the  law  requires,  in  order  to  deter- 
mine such  tenancy,  (in  the  absence  of  any  express  .agreement,  or 
immemorial  custom  or  usage  in  any  particular  place,  to  the  con- 
trary,) that  one  party  should  give  to  the  other  half  a  ycar''s  {s) 
notice  to  quit ;  expiring  at  that  period  of  the  year  when  the  tenancy 


(m)  See  Woodf.  l)y  IJarrisDii,  S87, 
38H,  421.  As  to  lilt'  rcdeiiiplioii  of 
land  tax  by  liuidUml,  Han/  v.  Cnnxt, 
10  R  Sc  C.  (>;ir>. 

(w)  The  •ceiiornl  rule  is,  that  if  a 
statute  direct  a  tenant  to  pay  a  U\\  in 
the  first  instance,  and  then  deduct  it 
from  his  rent,  he  must  deduct  it  from 
the  next  j^ayment  he  makes  for  rent. 
tndrtnv  v.  Ilancock^  1  B.  «!^  B.  37; 
Spraijtj  V.  JIummond,  2  tV/.,  5J); 
Stu  hbs  V.  Parsons y  3  B.  Sc  Aid.  5 1  (5  ; 
Saunderson  v.  Honmn,  3  C.  &  P.  314. 
K fleet  of  a  landlord's  allowing  deduc- 
tions, (which  he  was  not  l)ound  to 
permit) ;  in  regard  to  a  future  distress 
on  a  new  tenant ;  Ihavuton  v.  liohins, 
4  Bing.  11  ;  12  Moore,  r)8,S.C. 

(o)  Ani field  Y.  Whitr,   1   K.  Sc  M. 


24().  This  meiins  taxes  tlien  in  force. 
Dawnant  v.  Salisbury,  Vent.  223.  Sec 
furlhcr,  and  when  otherwise,  Watson 
V.  Alkins,  3  B  h  Aid.  l>47;  Gmktm 
V.  IfVif/r,  1()  Hast,  2J). 

(p)  Bradburif  v.  Wright ,  Dougl. 
(J24-,  Cranston  v.  Clarkt\  Sayerll.  78; 
Woodf.  by  Harrison,  31)2. 

(7)  Bennett  v.  Womack^  7  6.  &  C 
1527,  S.  C,  in  I  M.  &  R,  644,  and  3 
C.  .^  P.  l>(>. 

(r)  Wliat  creates  this  tenancy  im- 
pliedly, <S:c.,  see  ante,  257. 

(«)  Not  six  months*  notice;  we 
Adams  Kj.  3rd  ed.,  i;':8  ;  Johnstone  v. 
Unddhstone.-kW.  Sc  (;.J)32.  Nuticeon 
28th  Sept.  to  quit  2r>lh  March,  good; 
RiH'  V .  Doe,  «  Bing.  674 ;  I  M.  s^:  P. 
:<J)1,  S.  ('. 
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oommenoed  (f ).      The  death  of  either  party  does  not  operate  as  a 
determifiation  of  the  tenancy;    and  the  personal  representative 
must  give,  and  is  entitled  to  receive,  a  notice  to  quit  {u).     And 
e?eii  an  infant,  who  becomes  entitled  to  a  reversion,  cannot  evict 
the  teniant  without  a  regular  notice  to  quit  (or).    A  mortgagee 
must  give  a  notice  to  quit  to  a  party  who  became  tenant  befiire 
the  execution  of  the  mortgage  deed  (y).    And  if  a  remaindei^man 
affirm  a  letting,  which  he  might  have  avoided,  he  cannot  after- 
wards determine  the  tenancy,  without  giving  a  notice  to  quit, 
expiring  at  the  period  of  the  year  the  tenant  entered  («).     And  a 
*nodoe  to  quit  is  primd  facie  necessary  in  all  those  instances  in 
which  a  tenancy  from  year  to  year  is  impliedly  created  by  receive 
"ing  rent,  or  other  acts  recognising  the  existence  of  the  relation 
%etween  landlord  and  tenant  (a).  But  there  is  this  exception,  that 
if  a  party  tacitly  become  tenant  from  year  to  year  upon  the  terms 
of  an  agreement  for  a  lease,  the  tenancy  expires  at  the  expiration 
of  the  term  agreed  to  be  granted,  witliout  any  notice  to  quit  (&)•. 
A  notice  to  quit  is  not  necessary,  where  the  relation  of  land- 
lord and  tenant  does  not  subsist,  although  a  compensation  for  the 
enjoyment  of  the  premises  has  been  received  (r) ;  or  where  a  man 
gets  into  the  possession  of  a  house  to  be  let,  without  the  privity 
of  the  landlord,  and  they  afterwards  enter  into  a  negociation  for 
a  lease,  but  differ  as  to  the  terms  (d).     So  where  one  member 
of  a  firm  is  to  occupy  a  house  of  his  co-partners,  during  the  con- 
tinuance of  the  partnership ;  and  the   partnership  is  dissolved ; 
ejectment  lies  against  the  partner  occupying,  without  a  notice  to 
quit  {e).     And  a  vendee  in  possession,  not  recognised  as  a  tenant, 
and   who  is  in  default  as   purchaser,  may  be  evicted   without 
formal  notice  (y).  Nor  need  a  fresh  notice  to  quit  be  given  by  a 


(i)  Year  B.  13  H.  8,  15  h.  JlUjht 
V.  Darhtj.  1  T.  R.  1H3;  Doe  v.  Brmvne^ 
H  Kast^  1(55;  Richardson  v.  Lamj- 
ridge^  4  Taunt.  1*28  ;  see  Doc  v.  John- 
»ton,  I  M'Clel.  &  Y.  14 1 . 

(ii)  Df)e  d.  Shore  v.  Porter,  3  T.  R. 
IG;  Rex  V.  Inhabitants  of  Stone j  OT. 
R.  295 ;  Parkt-r  v.  Constalde,  3  Wils. 
24  ;  see,  however,  Doe  v.  Rradbun/,  2 
I).  &  R.  706 ;  Rees  v.  Pcrrott,  4  0.  ^^ 
P.  230. 

far)  Doe  v.  Smith,  2  T.  R.  43(5. 

(f/)  Ani€j26l. 

(z)  Doe  V.  WatU,  7  T.   R.  83,  85, 


478;  2  Esp.  R.  502,  S.  C;  Roe  v. 
Ward,  1  H.  Bla.  97;  Dennv.  Raw- 
iins,  10  East,  2()1. 

(a)  Ante,  257  to  260. 

(b)  Doe  d.  Tilt  v.  Stratton,  4  Bingf. 
446 ;  1  M.  .V  P.  183  ;  3  C.  &  P.  164. 

(c)  Right  V.  Bawden,  3  East,  260  ; 
Roe  V.  Prideaux,  10  id.,  165. 

(d)  Doe  V.  Quii/iet/,   2  Camp.  505. 
(<')  Doe  d.  Waithman  v.  Miles,   1 

Stark.  R.  181. 

(/)  Doe  d.  Moore  v.  Lauder,  1 
Stark.  R.  308;  Doe  d.  Leetanv,Sat/tr, 
3  Camp.  8. 
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tenant  who  adversely  holds  over  for  a  year,  after  be  has  given 
notice  to  quit,  and  who  pays  double  rent  under  the  statute  (^. 
And  it  seems  to  be  a  general  rule,  that  a  reasonable  demand  of  pos* 
session  is  sufficient  where  a  party  is  let  into  possession  under  an 
agreement  for  a  lease  (A) ;  or  to  expel  the  minister  of  a  dissenting 
congregation,  who  had  possession  simply  in  that  character,  for  the 
purposes  of  worship  only  (i ). 

Where  a  tenant  sets  his  landlord  at  defiance,  and  disclaims  bh 
title,  and  denies  that  he  holds  of  him,  or  attorns  to  some  other 
person,  no  notice  to  quit  need  be  given  {k).  But  the  refusal  to 
pay  rent  to  a  devisee,  uuder  a  contested  will,  accompanied  with 
a  declaration,  that  the  tenant  was  ready  to  pay  the  party  entitled, 
is  not,  of  itself,  a  sufficient  disclaimer  for  this  purpose  (/)•  And 
it  seems  that  the  mere  payment  of  rent  to  a  third  person,  instead 
of  the  lessor,  is  not  a  suflScient  disclaimer  to  render  a  notice  to 
quit  unnecessary  (m).  But  where  the  defendant  held  premiaes 
under  a  tenant  for  life,  on  whose  death  possession  was  claimed, 
and  rent  demanded  by  the  heir-at-law  of  the  devisor ;  whereupon 
the  defendant  wrote  to  the  attorney  of  the  heir-at-law,  stating 
that  he  held  as  tenant  to  J.  a9.,  (the  husband  of  the  tenant  for 
life),  in  right  of  his  wife;  that  he  had  never  conadered  the 
claimant  as  the  landlord  of  the  house ;  that  he  should  be  ready 
to  pay  the  arrears  to  any  person  who  should  be  proved  to  be  heir* 
at-law ;  but  that  he  must  decline  taking  upon  himself  to  decide 
upon  the  claim  made  on  him,  without  more  satisfactory  proof  in 
a  legal  manner ;  it  was  held  that  this  letter  amounted  to  a  dis- 
claimer of  the  title  of  the  heir-at-law,  and  that  he  was  not  bound 
to  give  a  notice  to  quit  (w). 

It  is  obvious,  that  a  notice  to  quit  is  unnecessary,  where  the 
tenant  holds  for  a  fixed  and  limited  period,  or  until  a  certain  event 
occurs  (o). 


(g)  Booth  V.  Macfar.laney  1  B.  & 
Ad.  iH>^l. 

(A)  Right  V.  Beard,  13  East,  210; 
Ilegan  v.  Johnson,  2  Taunt.  148 ;  Doe 
V.  Boultony  6  M.  (Sc  Selw.  148.  Other 
instances,  Adams Ej.3r(l  ed.  121;  ante, 

261. 

(t)  Doe  d.  Jones  v.  Jones.  As  to  ex- 
pellint^  a  pauper'from  a  parish  liouse ; 
Wildbor  V.  Rainsfitrth,  8  B.  &  C.  4. 

Ik)  Bui.  N.  P.  96;  Doe ti.WiUiams 
V.  Pasqualif  Peake's  R.  197 ;  Bower 
V.  Major,  1  B.  Sc  B.  4. 


(/)  WilUamsv.  Pasqwdi,  Peak,  R.  197. 

(m)  Id.    Doe  d.  Dillon  v.  PmHcer. 
Gow.  R.  180. 

(h)  Doe  d.  Calvert  v.  Frowdj  1  M. 
&  P.  480 ;  4  Bing.  657,  S.  C. ;  Doe 
d.  Cheese  v.  Creed,  2  M.  &  P.  648:  5 
Bing.  327,  S.  C;  Doe  d.  CUm  r. 
Clwke,  Peake's  Addl.  C.  239;  see 
Doe  d.  Gruhh  v.  Gruhh,  10  B.  &  C. 
816. 

(o)  CohhY.  Stokes,  8   East,  3M; 
Me^enger  v.  Armstrong,  1  T.  R.  54. 
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8.  By  whom  given.''^^*  The  notice,  to  be  good,  ought  to  be 
binding  on  all  the  parties  concerned,  at  the  time  it  was  given,  and 
not  to  depend  for  its  validity  in  part,  upon  any  subsequent  recog* 
Dition  of  one  of  them ;  because  the  tenant  is  to  act  upon  the 
notice  at  the  time,  and  therefore  it  should  be  such  as  he  mav  act 
upon  with  security  '^  (p).  Therefore,  where  a  notice  to  quit  is 
given  by  the  agent  of  a  landlord,  it  seems  that  the  agent  ought  to 
have  authority  to  give  it,  at  the  time  U  begins  to  operate ;  and 
that  a  subsequent  recognition  of  the  authority  of  the  agent  will 
not  render  the  notice  valid.  But,  assuming  that  a  subsequent 
recognition  of  the  authority  of  the  agent  can  be  sufficient  for 
this  purpose  (9),  the  bringing  an  ejectment  is  not  a  suffident 
recognition ;  because  the  recognition  should  at  all  events  take 
place  before  the  day  of  demise  laid  in  the  declaration  (r). 

In  Doe  d.  Aslin  v.  Summersett  (s),  it  was  decided  that  a  notice 

to  quit,  signed  by  one  of  several  join^  tenants ,  on  behalf  of  himself 

and  others,  will  determine  a  tenancy  from  year  to  year,  as  to  all. 

Lord  Tenferden^  in  delivering  the  judgment  of  the  Court,  observed, 

**Two  grounds  were  insisted  upon  by  the  lessors  of  the  plaintiff: 

cue,  that  the  adoption  of  this  notice  by  the  other  lessor  of  the 

plaintiff,  made  it  of  the  same  validity  as  if  it  had  been  signed  by 

both  of  them ;  the  other,  that,  without  any  such  adoption,  a  notice 

to  quit  by  one  of  the  joint  tenants,  puts  an  end  to  the  tenancy  as 

to  both  ;   and  we  are  of  opinion  that  the  latter  ground  is  right. 

When  joint  tenants  join  in  a  lease,  each  demises  his  own  share  {t) ; 

tod  each  may  put  an  end  to  that  demise  as  far  as  it  operates  upon 

Ma  own  share,  whether  his  companions  will  join  with  him  in 

patting  an  end  to  the  whole  lease  or  not ;  Doe^  Lessee  of  Whayman^ 

t.  Chaplin  (u) :  so  that  upon  the  notice  to  quit  in  this  case,  no 

doubt  a  third  might  have  been  recovered,  had  there  been  a  separate 

demise.     But,  though  upon  a  joint  lease,  by  joint  tenants,  each 

demises  his  own  share,  this  is  not  the  only  operation  of  such  a 

a  lease.     Joint  tenants  are  seised,  not  only  of  their  respective 


(p)    Per  Lawrence,  J.,   Right  d.  correct ;  bat  the  reasons  for  it,  as  ex- 

t^Uker  ▼.  Cuthell,  5  East,  499 ;  Adams  pressed  in  the   report,  appear  to  be 

£|.  3rd  ed.  126.  unfounded.    See  Doe  v.  Summersett ; 

(a)  See,  in  general,  ante,  177.  and  per  Parke,  J.,  in  Dye  v.  Warllersy 

(r)  Doe  d.  Mann  v.  Warlters,  10  B.  10  B.  &  C.  634  ;  Adams  Ej.  3rd  ed. 

&  C.  626.  126,  note  {b). 

(0  1  B.  &  Ad.  135.     See  Goodtitle  (t)  Co.  Lit  180  a. 

Y.  Woodward,  3  B.  &  Aid.  689.    The  («)  3  Taunt.  120. 
decision  in  the  laitier  case  seems  to  be 
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shares,  per  my,  but  also  of  the  entirety,  per  tofit  (x).     The  rent 

reserved  will  enure  jointly  to  all  the  lessors  (y) ;  and  if  any  of 

them  die,  the  lessee  shall  hold  the  whole  as  tenant  to  the  survivors. 

Upon  a  joint  demise,  by  joint  tenants,  upon  a  tenancy  from  year 

to  year,  the  true  character  of  the  tenancy  is  this;  not  that  the 

tenant  holds  of  each  the  share  of  each,  so  long  as  he  and  each 

shall  please,  but  that  he  holds  the  whole  of  all,  so  long  as  he  and 

all  shall  please ;  and  as  soon  as  any  one  of  the  joint  tenants  gives 

a  notice  to  quit,  he  effectually  puts  an  end  to  that  tenancy ;  the 

tenant  has  a  right  upon  such  a  notice  to  give  up  the  whole ;  and 

unless  he  comes  to  a  new  arrangement  with  the  other  joint  tenants, 

as  to  their  shares,  he  is  compellable  so  to  do.    The  hardship  upoD 

the  tenant,  if  he  were  not  entitled  to  treat  a  notice  from  one,  as 

putting  an  end  to  the  tenancy  as  to  the  whole,  is  obvious ;  for 

however  willing  a  man  might  be,  to  be  sole  tenant  of  an  estate,  it 

is  not  very  likely  he  should  be  willing  to  hold  undivided  shares 

of  it ;  and  if,  upon  such  a  notice,  the  tenant  is  entitled  to  treat  it 

as  putting  an  end  to  the  tenancy  as  to  the  whole,  the  other  joint 

tenant  must  have  the  same  right.     It  cannot  be  optional  on  one 

side,  and  on  one  side  only.     It  is  certainly  true,  that,  in  Doe  v. 

Chaplin  {z)j  upon    a  notice  to  quit,  from  three  joint    tenants 

out  of  four,  wha'e  there  were  separate  demises  from  each  joint 

tenant,  the  Court  gave  it  as  their  opinion,  that  the  lessors  of  the 

plaintiff  had  a  right  to  recover  three  fourths;  but  it  was  not 

necessary  for  the  Court  to  decide  there  as  to  the  remaining  fourth, 

for  the  plaintiff  had  recovered  nothing,  the  jury  had  found  for 

the  defendant,  and  the  Court  was  only  granting  a  new  trial." 

It  appears,  therefore,  that  if  landlords  be  joint  tenants,  a  notice 
to  quit  from  one  of  them  only,  even  though  he  do  not  profess  to 
give  the  notice  for  the  others,  will  determine  the  tenancy  as  to 
the  whole  of  the  premises.  At  all  events,  where  the  landlords  are 
partners  in  trade,  a  notice  in  the  names  of  all,  signed  by  one,  is 
sufficient.  In  such  case  an  authority  from  the  other  partners  to 
give  the  notice,  may  be,  (if  necessary,)  presumed;  and  the  tenant 
has  a  notice  which  he  can  safely  act  upon  (a). 

Where  a  lease  contained  a  proviso,  that  in  case  either  the  land* 
lord  or  tenant,  or  their  respective  heirs  and  executors,  wished  ttp 


(x)  Tiit.  sec.  28a 

iy)  Co.  Lit  47  a,  192  a,  214  a. 

(z)  3  Taunt  120. 


(a)  Doe  d.  Elliot  t.  Hulme,  2  M. 
&  R.  433. 
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detemdne  it  at  the  end  of  the  first  fourteen  years,  and  should  give 
six  months'  notice  in  writing,  **  under  his  or  their  respective  hands," 
the  term  should  cease ;  it  was  held,  that  a  notice  to  quit,  signed 
by  two  only  of  three  executors  of  the  original  lessor,  to  whom  he 
had  bequeathed  the  freehold  as  joint  tenants,  expressing  the  notice 
to  be  given  on  behalf  of  themselves  and  the  third  executor,  was 
not  a  suiBcient  compliance  with  the  terms  of  the  proviso,  and 
WM  therefore  inoperative,  although  the  latter  subsequently  recog- 
lUKd  such  notice  (6).  And  a  notice  to  quit,  given  to  a  tenant  of 
Indt,  originally  devised  to  the  rector  and  churchwardens  of  a 
pnjah,  and  their  successors,  in  trust,  signed  by  the  rector  and 
charchwardens,  requiring  him  to  deliver  up  the  premises  '<to 
the  rector  and  churchwardens  /^r  the  time  being^  is  ill  (c). 

If  18  scarcely  necessary  to  observe,  that  the  notice  to  quit  must 
be  given  by  the  person  who  is  at  the  time,  in  legal  contemplation, 
the  landlord  of  the  tenant  in  possession  (d). 

If  the  tenant  took  the  premises  from  ^.,  a  notice  from  the  latter 
ody  is  sufficient,  although  A.  subsequently  entered  into  partner- 
Aip  with  J3.,  and  the  receipts  for  rent  were  given  in  their  joint 
lunea ;  provided  there  be  no  evidence  of  B.  having  acquired  any 
legal  interest  by  a  transfer  from  A.  (e).  The  steward  of  a  cor- 
poration is  a  sufficient  agent  to  give  a  notice  to  quit  corporate 
knds,  although  he  have  no  power  to  that  effect  under  the  corpo- 
nte  seal  (/).  And  a  receiver  appointed  by  the  Court  of  Chancery 
with  power  to  let  lands,  may  also  give  notice  to  quit  them  (g). 
But  a  mere  receiver  of  rents  appears  not  to  have  a  sufficient  autho- 
rity to  give  a  notice  to  quit  (h). 

SL  To  whom  given. — The  notice  to  quit  should  be  served  by 
the  landlord  upon  the  party  who  is  tenant,  either  personally,  upon 
or  off  the  premises;  or  by  leaving  it  with  the  tenant's  wife  or  ser- 
vant at  the  usual  place  of  abode  of  such  tenant  (t).  And  it  seems 
that  where  the  wife  or  servant  of  the  tenant  is  served  upon  the 


{h)  Righl  d.  Fisher  t.  CuthelU  5 
East,  491;  2  Smith,  83  ;  and  5  Esp. 
149,  S.  C.  Observed  upon  by  Lord 
TeoCerden,  C.  J.,  in  Doe  v.  Summer- 
«f/,l  B.  &Ad.  141. 

(c)  Doe  d.  Brooks  v.  Fairclough^  6 
M.  &  Sel.  40. 

(lO  BrawUtf  t.  Wade,  M*Cle1.  634. 

(e)  Doe  V.  Bakety  8  Taunt.  241. 

(/)  Roe  d.  Dean  of  Rochester  ?. 


Piercey  2  Camp.  06;  Doe  v.  Fillis,  2 
Chit.  R.  170;  antey  122,  and  note  (1). 

ig)  Wilkinson  v.  Cuiteg,  Burr.  26JM ; 
Doe  d.  Marsack  v.  Head,  12  East,  57, 
61. 

(/*)  Sec  per  Parke,  J.,  Dte  d.  Mann 
V.  \VarlUrs,  10  B.  &  C.  693. 

(i)  Jones  d.  Griffiths  v.  Marshy  4  T. 
R.  464 ;  Dot  v.  Lutas^  5  Esp.  R.  153; 
Ad.  Ej.  3rd  ed.  1;K),  131,  132. 
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premises,  the  notice  is  absolutely  sufficient ;  although  it  beprored 
that  in  fact  the  notice  did  not  reach  the  tenant  (Jtr).  Notice  to  the 
widow  of  the  late  tenant  is  prima  facie  sufficient,  if  she  continue 
the  occupation,  and  it  be  not  proved  that  another  person  is  legsJlj 
the  personal  representative  (/).  And  where  A.  had  been  tenant 
of  the  premises,  and,  upon  his  leaving  them,  JB.  took  possesrion, 
it  was  held  that,  in  the  absence  of  any  evidence  to  the  contrary,  it 
might  l)e  presumed  that  he  came  in  as  assignee  of  ^.,  although 
he  never  paid  rent ;  and  that  a  notice  to  quit,  given  to  B.,  was 
sufficient  (m).  If  there  be  several  tenants,  the  notice  should  be 
addressed  to  all,  but  may  be  served  upon  one  of  them  (»).  How- 
ever, the  landlord  need  not,  in  giving  notice,  regard  any  under- 
tenants of  the  party  to  whom  he  let  the  premises  (o). 

4.  Wfun  the  notice  should  expire. — The  general  rule  is,  that 
the  notice  should  be  given  half  a  year  (p)  before  the  expiration 
of  the  current  year  of  the  tenancy ;  and  should  expire  with  such 
current  year,  that  is,  at  a  period  of  the  year  corresponding  with 
that  at  which  the  tenancy  commenced. 

The  presumption  of  law  is,  that  the  tenancy  commenced  when 
the  tenant  entered  on  the  premises,  although  he  took  possession  in 
the  middle  of  the  usual  quarter  days  (q).  But  if  a  tenant  enter  in 
the  middle  of  a  quarter,  and  afterwards  pay  a  proportion  of  the 
rent  to  the  beginning  of  the  succeeding  regular  quarter-day^ 
(Christmas) J  from  which  time  he  pays  half  yearly,  it  shall  be 
presumed  that  his  tenancy  began  from  Christmas-day  (r).  But 
where  the  tenant  entered  in  the  middle  of  a  quarter,  upon  an 
agreement  "to  pay  rent  quarterly  and  for  the  half  quarter,'^  it  was 
left  to  the  jury  whether  the  party  was  tenant  from  the  quarter- 
day  previous  to  the  time  of  entry,  or  from  the  succeeding  quarter^ 
day ;  and  under  the  direction  of  Lord  El/enboroughy  C.  J.,  the 
jury  found  that  the  tenancy  commenced  with  the  preceding 
quarter-day  (5). 


{k)  Doe  d.  Neville  v.  Dunbar ,  M.  Sc 
Mul.  10. 

(/)  Rees  d.  Meats  v.  Perrot,  4  C.  & 
P.  230. 

(m)  Doe  d.  Morris  v.  WiUiams,  9 
D.&R.  30;  6B.  &C.41,  S.  C. 

in)  Doe  d.  Lord  Bradford  v.  Wat- 
kins,  7  East,  651 ;  Doe  d.  Lord  Ma- 
cartney V. ,  5  Esp.  196, 

(0)  Roe  V.  Wiffgs,  2  New  R.  330 ; 


Pleasant  v.  Watkins,  14  East,  234. 

'/?)  Ante,  270,  and  note  («). 

\q)  Kemp  v.  Derrett,  3  Camp.  510. 

V)  Doe  d.  Holcomb  v.  Johnt4m^  6 
Esp.  R.  10;  Ihev.  Stapleton,  3  C.& 
P.  275. 

(<)  Doe  d.  Wadmere  v.  Gelwyn^  H. 
T.  47  G.  3,  MS.  Adams  £j.  3rd  ed. 
145. 
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Where  the  premises  are  taken  under  an  agreement,  by  which 
^  the  tenant  is  always  subject  to  quit  at  three  months'  notice,** 
this  constitutes  a  quarterly  tenancy,  which  may  be  determined  by 
a  three  months*  notice  to  quit,  expiring  at  the  end  of  any  quarter 
from  the  time  of  his  entry  (/).  And  if  premises  be  taken  *'  by 
the  month,"  a  month*s  notice  to  quit  is  sufficient  (u).  So,  if 
there  be  a  demise  **  Jbr  one  yeavy  and  then  to  continue  tenant 
afterwards,  and  quit  at  a  quarter's  notice,**  a  quarter's  notice, 
ending  at  any  quarter  after  the  first  year,  would  suffice  (jr).  But 
OD  the  letting  of  a  house  ^^  from  year  to  year,  to  quit  at  a  quar- 
ters notice,^  such  notice  must  expire  at  the  period  of  the  year  at 
idiich  the  tenancy  commenced  (^). 

If  a  house  be  taken  ^^  at  twelve  months  c^rr/ain,  and  six  months* 
nodce  to  quit  afterwards,"*  the  tenancy  may  be  determined  by  six 
months*  notice  to  quit,  expiring  at  the  end  of  the  first  year  (z). 

The  mere  circumstance  of  rent  being  reserved  quarterly,  does 
not,  in  the  case  of  a  house  or  land,  evidence  an  agreement  that  a 
quarterns  notice  should  be  sufficient  (a). 

Where  a  farm  and  lands  are  demised  together,  but  the  tenant 
ii  to  enter  upon  one  part  of  the  premises  at  one  period,  and  upon 
the  remainder  at  another  time,  the  notice  to  quit  must  expire  in 
reference  to  the  time  of  entry  on  the  more  substantial  or  material 
put  of  the  premises;  regard  being  had  to  the  custom  of  the 
oountry,  or  the  relative  value  and  importance  of  the  different  parts 
of  the  premises  (i). 

We  have  before  observed,  that  if  an  implied  tenancy  be  created 
by  occupation,  &c.,  under  an  agreement  for  a  lease,  the  tenancy 
absolutely  ends  when  the  term  would  have  expired  had  the 
lease  been  granted  (c).  It  seems  that,  if  a  tenant  hold  over  after 
the  expiration  of  a  lease,  and  a  yearly  tenancy  be  impliedly  agreed 
upon,  such  tenancy  is  determinable  by  notice  ending  at  the  period 
of  the  year  when  the  lease  expired,  not  the  time  of  entry  by  virtue 


(l)  Kemp  y,  Derrelty  3  Camp.  510, 
511. 

(u\  Doe  V.  Hazett,  I  Esp.  R.  94. 

(x)  Per  Chambre,  J.,  in  Doe  v. 
Donovan,  1  Taunt.  557,  558. 

Of}  Doe  V.  Danovaut  2  Camp.  78 ; 
1  Taunt  555,  S.  C. 

(z)  Thompson  v.  Maherly^  2  Camp. 
573.  See  mUon  v.  AbboU,  3  B.  ^ 
C.  00, />er  Abbott,  C.J. 


(a)  Shirley  v.  Newman,  1  Esp.  R. 
266. 

(b)  Doe  d.  Strickland  v.  Spence,  6 
East,  120;  Doe  d.  Dagget  v.  Snowden^ 
2  Bla.  R.  1224 ;  Doe  d.  Bratl/ord  t. 
Watkins,  7  East,  551 ;  Doe  d.  Ileapi^ 
V.  Hoicordy  1 1  East,  498;  Adams  Kg. 
drd  ed.  116. 

(r )  Ante,  259,  260. 
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thereof  (d).  And  though  a  parol  lease  be  void  by  the  Statute  of 
Frauds,  as  to  its  duration,  yet  its  terms  may  regulate  a  notice  to 
quit  the  premises,  in  regard  to  the  expiration  of  such  notice  (e). 

The  notice  need  not  name  the  day  the  tenant  is  to  quit ;  but  if 
a  day  be  mentioned,  the  exact  day  the  tenancy  originally  com^ 
mencedy  not  the  day  of  its  conclusion,  should  be  stated  (/)• 

Where  the  tenant  entered  on  or  before  Old  Michaelmas^  ihe 
notice  to  quit  should  expire  at  Old  Micfiadmas  ;  but  in  such  case 
a  general  notice  to  quit  ^<  at  Michadmas*^  will  suffice  and  may  be 
explained  {g). 

If  a  tenant  inform  his  landlord  that  tlie  tenancy  began  at  a 
particular  time,  and  the  landlord  act  on  such  information  (A) ;  or 
if  the  tenant  be  personally  served  with  a  notice  to  quit,  and  do 
not,  after  reading  it,  object  to  the  time  he  is  thereby  required  to 
resign  possession,  it  will  be  presumed  against  him  that  the  nodoe 
is  correct  in  that  respect  (t).  And  if  a  landlord  do  not  dissent  to 
a  notice,  and  receive  rent  to  the  time  the  tenant  quitted,  aooordiog 
to  its  terms  (Xr),  it  shall  be  assumed  that  such  notice  is  regular. 
But  we  have  seen  that  if  a  notice  to  quit  be  verbally  given,  and  be 
irregular  in  regard  to  its  expiration,  a  verbal  assent  to  it  will  be 
insufficient  to  render  it  valid ;  and  the  tenancy  will  still,  in  law, 
continue,  unless  there  be  a  surrender  by  operation  of  law,  by  the 
tenant  quitting,  and  the  landlord  receiving,  possession,  or  re- 
letting, &c  (/). 

In  the  case  of  lodgings^  there  is  no  necessity  to  give  half  a 
year's  notice  to  quit,  expiring  with  the  current  year  of  the  tenancy, 
unless  there  be  an  agreement  to  that  effect.  It  appears  that  the 
custom  of  the  place  will  in  general  regulate  the  period  for  which 


(<2)  See  Adams  £j.  3rded.  142,143, 
144. 

(e)  Id. ;  Dne  d.  Rigffe  t.  Bell,  5 
T.  R.  471 ;  Doe  d.  Peacock  v.  Raffm^ 
6  Esp.  R.  4. 

(/)  Doe  d.  Sficer  v.  Lea,\l  East, 
312.  As,  if  the  tenancy  began  on 
Lady-day,  the  notice  should  be  to  quit 
(m  that  daijy  not  on  the  24tli  or  26th 
March,  ^c.  A  jj^cneral  notice  to  quit 
"  at  the  end  of  the  current  year  of  the 
tenancy ,'\&c.,  suffices.  Doe  A,  Phillips 
V.  Butler,  2  Esp.  IL  689;  Doe  d. 
Campbell  v.  Scott,  6  Biug.  362 ;  4  M. 
&  P.  20-,  Adams  Ej.  3rd  cd.  148; 


id..  Appendix,  Nos.  1, 2, 3. 

(g)  Fvrley  v.  Wood,  1  Esp.  R.  196; 
Doe  d.  Hinde  v.  Vince,  2  Camp.  256; 
Doed,Hall  v.  Beruon,  4  B.  &  Al. 589; 
Denn  v.  Walker,  Peake's  Addl.  C.  194; 
As  to  parol  evidence,  &c.,  on  this  sub- 
ject, ante,  84. 

(A)  Doe  d.  Eyre  t.  Lambly^  2  Esp. 
R.  635. 

(t)  Thomas  v.  Tliomas,  2  Camp. 
647;  Doev,  Forster,  13  East,  405, 
407 ;  Doe  v.  Biggs,  2  Taunt.  109. 

{k)  Shirley  v.  Newman^  1  Esp.  R. 
266. 

(0  Ante,  262, 263. 
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Dodce  abould  be  givm.  Where  lodgings  are  taken  by  the  week^ 
noptb,  or  quarter,  it  is  usually  understood  that  a  current  week's, 
flMbthX  or  quarter''s  notice  will  suffice  (m). 

The  evidence  in  support  of  the  validity  of  the  notice  in  respect 
of  its  termination  must  be  distinct,  and  fix  the  exact  day  of  entry : 
the  statement  of  the  witness,  **  that  he  guessed  the  tenant  entered 
■bout  a  Tuesday  or  Wednesday,  but  did  not  recollect  which,"  is 
iDMiffident  (n). 

5.  Farm  and  effect  of  notice  in  other  respects^  and  how  waived. 
— The  notice  may  be  verbal  or  in  writing  (o);  unless  a  written 
notioe  be  required  by  the  forms  of  the  demise  (p). 

There  must  be  a  reasonable  degree  of  certainty  in  regard  to 
the  description  of  the  premises ;  the  time  of  quitting,  &c.  (9); 
without  giving  the  tenant  an  optional  power  to  quit  or  continue 
tenant  (r). 

The  general  rule  is,  that  a  notice  to  quit  part  only  of  premises 
kt  together,  is  bad  (5).  Where  a  house,  lands,  and  tithes,  were 
bdd  under  a  parol  demise,  at  a  joint  rent,  it  was  held  that  a 
oodce  to  quit  ^^  the  house,  lands,  and  premises,  with  the  appur- 
tenances," included  the  tithes,  and  was  sufficient  if). 

The  effect  of  the  notice  to  quit,  when  valid,  is  to  destroy 
the  tenanCs,  and  his  undertenant's^  legal  right  of  possession,  and 
to  vest  it  in  the  landlord.  The  landlord  will  not  subject  himself 
to  an  action  of  trespass  at  the  suit  of  the  tenant,  (although  he 
may  be  liable  to  an  indictment,)  if  he  forcibly  i-etake  possession, 
«t  the  end  of  the  tenancy  (ti). 


(«)  See  Doe  d.  Parry  v.  Hazelly  1 
Eip.  R.  M  ;  Doe  d.  Campbell  v.  Scott, 

4  If .  &  P.  20;  6  Bing.  362;  Wilson 
▼.  Abbottj  3  B.  &  C.  89  ;  ante,  257 ; 
Adams  Ej.  3rd  ed.  140;  Woodf.  by 

ilarrisoD,  182. 

(»)  Doe  y.  Bayley,  5  C.  &  P.  67. 
(o)  Doe  d.  Lord  Macartney  v.  Crick, 

5  £n>.  R.  196 ;  Doe  v.  Johnston,  1 
M'Cfel.  &  Y.  143,  147;  Doed,  Dean 
of  Rochester  v.  Pierce,  2  Camp.  96. 

(p)  Legg  d.  Seott  v.  Benson,  Willes 
R.  47.  And  a  written  demand  is  ne- 
cessary under  4  O.  2,  c.  22.  s.  1,  in 
Older  to  recover  double  value,  if  the 
lenant  hold  over  after  the  landlord's 
notice:  aliter  to  recover  double  rent 
on  1 1  6. 2,  c.  19,  s.  18.  See  Timmins 
t,  Rawlimon,  3  Burr.  1607 ;  JohauUm 
T.  Unddkiton,  4  B.  V  C.  922 ;  7  D.  Ac 


R.  411,  S.C. 

(q)  Adams  Ej.  3rd  ed.  133,  134, 
135;  Woodf.  by  Harrison,  272. 

(r)  Doe  d.  Mathews  v.  Jackson, 
Dougl.  175.  But  a  threat  **  to  take 
immediate  measures  to  recover  posses- 
sion, if  you  do  not  pay  what  you  owe 
me,"  seems  to  be  a  good  notice  to  de- 
termine a  tenancy  at  will,  if  the  terms 
he  not  accepted.  See  Doe  d.  Price  v. 
Price,  9  Bing.  356 ;  2  M.  &  Sc.  464, 
S.  C. 

(«)  Doe  d.  Rodd  v.  Archer,  14  East, 
245. 

(0  Doe  d.  Morgan  v.  Church,  3 
Camp.  71. 

(tt)  Turnery,  Meymoti,  7  Moor,  574  ; 
1  Bing.  158,  S.  C. ;  Taunion  y.  Cottar, 
7  T.  R.  471  ;  Lacey  v.  Lear,  Peake's 
Addl.  C.  210. 
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The  effect  of  the  notice  may  be  destroyed  by  acts  of  the  land- 
lord, inoonsistent  with  the  notion  that  the  relation  of  landlord  and 
tenant  was  decided  by  the  notice,  and  which  amount  to  a  waiwer 
of  it.  As,  if  a  landlord  receive  rent,  qui  rent,  which  accrued  due 
after  the  expiration  of  the  notice,  such  receipt,  in  the  absence  of 
circumstances  disproving  an  intention  to  abandon  the  notice,  will 
operate  as  an  admission  that  the  tenancy  continues  {x).  A  seoond 
notice  to  quit  will,  in  general,  be  construed  as  a  mere  demand  of 
possession,  and  not  as  a  waiver  of  the  former  notice;  especially 
where  an  ejectment  is  simultaneously  brought  (j/) ;  or  the  notice 
requires  the  party  **  to  quit  the  premises  you  now  hold  of  me 
within  fourteen  days,  or  I  will  insist  upon  double  value  («) ;  or, 
<<  to  quit  the  premises  you  now  hold  under  me,  your  term  therein 
having  long  since  expired  (a)." 

5.  Of  Fixtures. 

The  law  of  fixtures,  which  are  a  peculiar  species  of  property,  has 
not  any  immediate  or  necessary  connexion  with  the  law  of  contracts; 
But  fixtures  very  frequently  become  the  subject  of  express  agree- 
ment, especially  between  landlord  and  tenant ;  and  the  constant 
occurrence  of  questions  respecting  them  vdll  form  a  sufficient 
excuse  for  a  brief  notice  of  the  subject,  in  the  following  order  :— 

1.  Of  Fixtures  in  general. 

2.  As  between  Landlord  and  Tenant. 

1.  Independently  of  Contract. 

2.  By  Contract. 

3.  As  between  out-going  and  in-coming  Tenants. 

1  IngeneraL — The  term  "  fixtures,^'  is  often  used  indiscri- 
minately, and  perhaps  incorrectly,  in  allusion,  as  well  to  tluise 
articles  which  are  not  by  law  removable  when  once  attached  to 
the  freehold,  as  to  those  goods  which  are  severable  therefrom. 


(x)  Doe  d.  Cherry  v.  Batten^  Cowp.  tenancy.     Barton  v.  Corley^  M*C]cI. 

243 ;  Doe  d.  Ash  v.  Calixrt,  2  Camp.  fk  Y.  278 ;  Doe  v.  Miller,  2  C.  &  P. 

387;  Goodrighld.  Charter v.Cordwentj  348;  Doe  d.  Brierley  v.  Pabner^   16 

«  T.  U.  2 1 9.  East,  53.     Ante,  26 1 . 

(y)  Doe  d.  Williams  v.  Humphreys,  (s)  Doe  d.  Diyby  v.  Steel,  3  Camp. 

2  l^ast,  236.    But  a  notice  to  quit,  at  1 15,  117  ;  8.  C,  Adams  Ej.  3rd  ed. 

a  future  time,  land  "  you  now  rent  or  151. 

hold,  &c.,  under  me,"  <S:c.,  Is  in  gene-  (a)  Doe  d.  Godsell  v,  Jnylitj  3Tauut 

rd\,ptr  se,  an  acknov\lcdgUicnt  of  a  54. 
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In  its  correct  sense,  the  word  fixtures  signifies  such  things  of  a 
personal  nature  as  have  been  annexed  to  the  realty,  and  which 
may  be  afterwards  severed  or  removed  by  the  party  who  united 
than,  or  his  personal  representatives,  against  the  will  of  the  owner 
of  the  freehold  (6).  When  the  article  annexed  to  the  land  is 
immovable^  it  is  viewed,  in  law,  as  part  of  the  freehold,  and  is 
nbject  to  all  the  rules  and  incidents  of  real  property  (c). 

In  any  event  the  term  fixtures  naturally  leads  to  an  inquiry, 
Furst,  What  kind  of  annexauon  confers  upon  goods  the  character 
of  fixtures ;  and.  Secondly,  What  particular  rules  or  exceptions 
ngulate  the  right  of  removal  between  persons  standing  in  different 
idative  situations  towards  each  other,  in  respect  to  the  premises 
to  which  the  goods  have  been  united. 

Goods,  or  even  buildings  of  the  most  ponderous  description, 
amnot  fall  within  the  operation  of  the  law  of  fixtures,  if  they  are 
merely  laid  and  rest  upon  the  earth,  without  being  let  into  it. 
The  article  must  be  fixed  in  or  to  the  ground,  or  to  some  sub- 
itiDce  previously  rendered  a  portion  of  the  freehold ;  or  it  does 
not  lose  its  personal  nature  (d).  And  it  seems  that  if  goods  or 
baildings  are  merely  placed  and  rest  wpon^  without  being  let  into, 
a  brick  or  other  foundation,  and  can  be  taken  from  such  founda- 
tion without  injuring  it,  they  may  be  legally  removed ;  although 
the  /bundation  itself  be  in  a  solid  manner  rendered  part  of  the 
freehold,  and  cannot  be  severed  therefrom,  and  were  constructed 
finr  the  express  purpose  of  supporting  the  superincumbent 
weight  {e). 

It  must  not  be  supposed  that  the  mode  of  annexation  is  the 
aole  criterion  of  the  power  of  severance ;  it  is  merely  meant  to 
point  out  by  the  preceding  remarks  that,  unless  the  annexation  be 
of  the  nature  alluded  to,  no  question  can  arise.  The  test  as  to 
the  right  of  removal,  when  the  annexation  is  more  complete,  rests 
on  a  variety  of  distinct  principles. 


(6)  See  the  excellent  Treatise  on 
Fiztaies,  by  Messrs.  Amos  and  Ferurd. 

(e)  See  Amos,  9,  10. 

(</)  See  the  case  of  Dutch  Bams 
resting  on  pattens,  Bull  N.  P.  34,  cited 
in  Elwes  v.  Maw,  3  East,  65 ;  Vats, 
&c,  Horn  v.  Baker,  9  East,  *215; 
Jibs,  Sec,  Davis  y.  Jones,  2  B.  &  Al. 
165 ;  Stable  and  Windmill  on  Rollers, 
and  other  instances,  Amos.  3, 4, 5,  and 


note  (a).  A  wooden  windmill  placed 
upon,  but  not  let  into,  a  brick  founda- 
tion removable  by  tenant.  The  King 
y,  the  Inhabitants  of  Otlej/,  1  B.  &  Ad. 
Ibl.  A  ]pump,  Grt/mes  v.  Boweren,  6 
Bing.  437. 

(e)  See  id. ;  and  especially  the  case 
of  The  King  v.  ihe  Inhaintanti  of 
Otley. 
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The  general  rule,  as  laid  down  in  the  dd  books,  is,  that  if  the 
present  owner,  or  the  tenant,  or  occupier  of  land,  annex  any  thing 
to  the  freehold,  neither  he  nor  his  representatives  can  afterwards 
take  it  away  (/).  The  strictness  of  this  rule,  has  from  time  to  time 
been  considerably  relaxed ;  either  in  r^ard  to  the  object  of  the 
annexation ;  or  according  to  the  situation  of  the  parties  between 
whom  questions  on  the  subject  have  arisen ;  or  in  reference  to  the 
nature  of  the  article,  and  other  con^derations.  But  all  these 
relaxations  are  considered  exceptions  to  the  ancient  principles. 
Questions  as  to  the  right  of  fixtures,  principally  arise  between 
persons  of  three  classes.  1st.  Between  the  Aetr,  and  the  emcutor^ 
of  the  party  who  put  up  or  attached  the  article  to  the  premises; 
2dnly,  between  the  executors  of  tenant  for  life,  or  in  tail,  and 
the  remmnder-man,  or  reversioner ;  and,  Srdly,  between  landlord 
and  tenant.  In  the  first  class  the  rule  against  severance  is  usually 
construed  more  strongly  against  the  executor  than  the  h^r ;  in 
the  2nd,  more  strongly  against  the  remainderman  than  the 
executor ;  and  in  the  Srd,  more  strongly  against  the  landlord  than 
the  tenant  (g).  It  would  be  irrelevant  here  to  examine  minutely 
the  distinctions  between  the  respective  rights  of  each  of  these 
classes  of  persons  (h) :  it  is  sufficient  to  state,  that  the  leading 
principle  which  has  governed  all  the  cases  establishing  diese 
rights,  is  the  purpose  and  object  for  which  the  article  has  been 
annexed  to  the  land ;  viz.  whether  for  trade,  for  agriculture,  for 
ornament,  or  for  the  general  improvement  of  the  estate.  As 
the  relaxation  of  the  rule  is  always  greater  in  favour  of  an 
ordinary  tenant  against  his  landlord  than  in  other  cases,  the 
decisions  by  which  the  privilege  of  taking  away  fixtures  is  allowed 
to  other  parties  may,  ijbrtiori^  be  applied  to  cases  between  land- 
lord and  tenant. 

Transfer  of  fixtures. — With  respect  to  the  transfer  of  fixtures, 
it  appears  to  be  a  rule,  that,  upon  the  conveyance  of  lands  and 
houses,  purchased  in  general  terms,  personal  chattels  attached 
thereto  are  impliedly  included,  although  such  chattels  might  other- 
wise be  taken  away  under  the  law  of  fixtures  (/) :  and  the  grantee 


(/)  SeeAmos,9;jp<TLord  EUenbo-  (A)  ITie  reader  is  referred  to  the 

rough,  C.  J.>  Elwes  v.  Maw^  3  East,  Treatise  of  Messrs.  Amos  and  Ferard. 

38.  (t)  See  Amos,  180,  184,  and  the 

{g)  See  id, ;  and  per  Cur,  in  Grymes  cases  there  cited. 
V.  BowertHf  6  Biug.  437. 
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omnot,  after  iucli  general  conveyance  of  the  tenements,  insist  on 
a  valuation  of  the  fixtures  {k).  Where  a  lease  is  renewed,  con- 
taining, in  the  description  of  the  premises,  &c.,  the  general  terms, 
kmd,  buildings^  ereetionij  &c.,  fixtures  are  considered  to  be  in- 
duded  as  part  of  the  demise,  and  the  tenant  cannot  afterwards 
ranove  them,  whatever  may  have  been  his  right  before  the  new 
kaae  was  granted  (/).  Where  the  conveyance  is  not  general,  but 
ooDtains  a  stipulation  that  the  fixtures  *^  are  to  be  taken  at  a 
valuation,^  the  question  as  to  what  fixtures  shall  be  valued,  (in 
the  absence  of  a  schedule,  or  other  specification,)  should  be  deters 
mined  with  reference  to  the  relative  situation  in  which  the  parties 
placed  by  the  conveyance.  If  an  absolute  sale  of  the  pre- 
take  place,  those  things  only  should  be  valued  which  would 
be  deemed  personal  assets,  as  between  the  heir  and  the  executor, 
and  would  not  pass  with  the  inheritance;  if  there  be  a  demise 
only,  or  an  assignment  of  a  leiMc^  the  valuation  might  extend  to 
all  that  would  be  considered  tenant^s  fixtures,  as  between  landlord 
and  tenant,  and  which  the  latter  would  be  allowed  to  remove,  if 
he  had  put  them  up  himself  during  his  term. 

Statute  of  Frauds. — ^As  to  the  operation  of  the  Statute  of 
Fraudsy  29  Car.  2,  c.  3,  upon  contracts  exclusively  for  the  sale  of 
fixtures^  it  is  not  clearly  settled  whether  such  contracts  are  valid, 
without  the  formalities  prescribed  by  that  statute.  If  any,  the 
di^test,  interest  in  the  realty  be  intended  to  pass  by  the  agree- 
ment, the  statute  would  certainly  take  eflect.  Where  the  transfer 
of  the  bare  chattel,  and  an  immediate  severance  from  the  realty, 
are  alone  contemplated  by  the  parties,  the  case  would  seem  not  to 
fill  within  the  operation  of  the  4th  section  of  the  act ;  however  it 
might  be  afiectedby  the  17th  section,  as  a  contract  for  the  sale 
of  goods  and  chattels  (m). 

The  price  or  value  of  fixtures  cannot  be  recovered  under  a 
count  for  ** goods ^  sold  and  delivered;  the  count  should  be 
for  the  price  ind  value  of  ^*  fixtures,  chattels,  and  effects,'^  bar- 
gained and  sold,  &c  (n).  If  the  fixtures  be  appraised  by  agree- 
ment of  the  parties,  such  appraisement  will  be  considered  as  an 

(k)  CoUgrave  v.  Dia$  Santos,  2  B.  105, 106;  Amos,  203. 

&C.  76;  3  D.  &  R.  355,  S.  C.  (»)  Nutt  v.  Butler,    5  Esp.  176; 

(Q  Thretlier  v.  East  London  Water  Lee  v.  Risdon,  7  Taunt.  188;  and  see 

Works  Company,  2  B.  &   C.  609;  Salmon  t.   Watson,   4   Moore,   73; 

4  D.  &  R.  62,  S.  C.  Knowles  t.  Michel,  13   East,  248 ; 

(m)  See  thecasesas  to  growing  crops,  PUt  v.  Shew,  4  R  &  Al.  206 ;  Attorney 

he,  anU,  241  to  243;  and  see  asUe,  General  y.  Gibhs^  3  Y.  &  J.  333. 
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ascertainment  of  the  price,  by  the  parties  themselvefl ;  and  the 
value  may  be  recovered  under  the  count  on  an  account  stated,  if 
the  defendant  has  adopted  the  valuation  (o). 

2ndly.  As  between  Landlord  and  Tenant — ^The  daim  to  fix- 
tures may  of  course  be  varied  by  virtue  of  the  terms  of  a  contract 
between  the  parties.  It  is  therefore  proposed,  for  the  sake  of 
perspicuity, to  examine  the  rights  of  these  parties;  1st,  indepenr 
dently  of  aiiy  contract ;  and  Sndly,  where  a  contract  exists. 

1st.  Independently  of  Contract. — It  has  already  been  observed, 
that  the  ancient  rule,  that  whatever  the  tenant  has  annexed  to 
the  freehold  during  the  term,  cannot  be  afterwards  removed  by 
him  or  his  representatives,  or  assigns,  is  always  less  rigorously 
construed  in  favour  of  the  tenant,  in  cases  between  him  and  his 
landlord,  than  in  other  instances ;  and  that  the  general  principle 
upon  which  the  rule  has  suffered  any  relaxation  has  reference 
chiefly  to  the  purpose  for  which  the  annexation  is  made  (p). 

The  earliest  innovation  on  the  old  rule  was  in  favour  of  articles 
erected  by  a  tenant,  solely  for  the  purposes  of  trade  or  manu- 
facture (q) :  and  many  fixtures  slightly  put  up  merely  for  the  orna- 
ment of  a  house,  or  domestic  use  (r),  have  also  been  allowed  to 
be  removed  by  the  tenant ;  but  the  courts  have  hitherto  refused  to 
extend  the  exception  to  things  annexed  to  the  realty  solely  Jbr 
agricultural  purposes  {s).  There  are  also  instances  in  which 
fixtures  set  up  in  relation  to  trade  in  part,  and  in  some  measure 
for  purposes  unconnected  with  trade,  have  been  held  removable  {t). 
It  is  foreign  to  the  purposes  of  this  treatise  to  enter  into  a  detail 
of  the  various  decisions  which  have  been  pronounced  upon 
this  subject.     It  may,  however,  be  of  some  utility  to  present 


(o)  Salmon  v,  Watson^  4  Moore,  73  ; 
see  Nealv,  Viney^  1  Camp.  471 ;  Leeds 
V.  Burrows,  12  East,  1. 

(p)  Ante,  282. 

(q)  The  followiug  rule  may,  per- 
haps, be  found  most  consistent  with 
the  adjudged  casf^s :— that  things  which 
a  tenant  has  fixed  to  the  freehold  for 
the  purposes  of  trade  or  manufacture, 
may  be  taken  away  by  him  wherever 
the  removal  is  not  contrary  to  any  pre- 
vailing practice;  where  the  articles 
can  be  removed  without  causing  ma- 
terial injury  to  the  estate ;  and  where, 
in  themselves,  they  were  of  a  perfect 
chattel  nature  before  they  were  put  up, 
at  least  have  in  substance  that  cha- 


racter, independently  of  their  union 
with  the  soil ;  or,  in  other  words,  where 
they  may  be  removed  without  being 
entirely  demolished^  or  losing  their  es- 
sential character  or  value.  ^  It  is 
not,  however,  meant  to  be  inferred, 
that  because,  in  any  particular  instance, 
these  circumstances  do  not  all  concur, 
that  therefore  an  article  cannot  be  re- 
moved by  the  tenant*'   A  mos,  43,  44. 

(r)  See  Grymes  v.  Boweren,  6  Bing. 
437. 

(t)  See  Elwes  v.  Maw,  3  £a$t,  38, 
ana  Lord  Ellenborough's  judgment 
therein ;  and  see  Amos,  (S5,  as  to  the 
rights  of  nurserymen  and  gardeners. 

(0  Id.y  61 . 
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alphabetical  lista  of  those  fixtures,  which  have  been  decided  to  be 
removable,  or  not.  The  first  list  comprises  things  not  removable 
by  the  tenant ;  the  second,  things  removable,  but  not  being  mere 
trade  Jixiures ;  and  the  third  comprehends  mere  trade  fixtures 
held  to  be  removable. 

It  will,  however,  be  proper  to  remark,  that  the  reader  must 
not  assume  that  in  no  instances  can  the  enumerated  articles  be 
excepted  from  the  influence  of  the  particular  decisions  respecting 
tbem.  The  courts  have  so  frequently  laid  a  stress  upon  the 
particular  circumstances  of  the  case  before  them,  or  the  peculiar 
state  or  position  of  the  fixture  in  question,  that  few  decisions  can 
be  alisolute  authorities  in  other  instances,  even  of  fixtures  of  a 
amilar  denomination. ' 

1st.  List  of  Things  held  not  to  be  removable. 


K  ^cultural  erections  (a). 

Alehonse  bar  (6). 

Bams  fixed  in  the  ground  (r). 

Beast-house  (<f). 

Benches  (e). 

Carpenter's  shop(/). 

Cart-house  (^). 

Chimney  pieces  (in  general)  (A). 

Conservatories  (i). 

Doors  (Jk). 

Dressers  (/). 

Foldyard  walls  (m). 


Fruit  trees  (n). 

Fuel  house  (o). 

Glass  windows  (p). 

Hearth  (9). 

Improvements,  permanent  (r). 

Jibs  («). 

Keys  (0. 

Locks  (ti). 

Millstones  (or). 

Partitions  (y). 

Pig:eon-house  (2). 

Pineries  substantially  afiixcd(a). 


[01  Eliresy.  Maw,  3  East,  38. 

1!)  2Bla.  R.  1111. 

fe)  Eiwes  v.  Maw,  mpra, 

[ej  Am.  ^  F.  on  Fixtures,  68, 151, 

ise. 

(/)  Elwet  T.  Maw,  suprd» 

(5)  Id. 

?J)  Poole's  Case,  1  Salt,  368,  Am. 
&  F.  on  Fixtures,  81  (a). 

(t)  Buekland  v.  Butterfield.  2  Bred. 
k  Bing.  54 ;  4  Moor,  440,  S.  C. 

(k)  2  Bla.  R.  1111 ;  Am.  Sc  F.  on 
Fixtures,  5,  n.  183. 

[Olh. 

[m)  Elwet  T.  Maw,  tupri. 


t 


n)  Windham  v.  iray,4  Taunt316. 
6)  Elires  v.  Maw,  tuprd, 
p)  4  Co.  64. 

'g)  Poofi^s  Case,  1  Salk,  368. 

(r)  Buekland  v.  Butterfield,  2  B.  & 
B.  54. 

(s)  Davis  V.  Joties,  2  B.  ^  Aid.  165. 

(/)  Lady  St.  John  y.  Pigot,  2  Bulstr. 
103;  Liford's  Case,  11  Co.  50;  Amos, 
183,  184. 

(ii)  Id. 

(x)  Am.  &  F.  on  Fixtures,  6,  n. 

(y)  2Bla.  R.  1111. 

(z)  Elwes  y.  Maw,  3  East,  38. 

(a)  Buekland  v.  Butterfield^  2  B.  & 
B.  54  ;  4  Moor,  440,  S.  C. 
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Pump-house  (&)• 
Racks  in  stables  (c). 
Strawberry  beds  {d). 
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Waggon  house  (e)« 
Windows  (/). 


2nd.  List  of  Things  hrlo  to  be  rxmotable,  (not  being  TRAt>E 

Fixtures). 


Arras  hangings  (g). 

Bam  on  blocks  (A). 

Beds  fastened  to  cieling  (i ). 

Bells  (ik). 

Bins  (/). 

Blinds  (m). 

Book  cases  (n). 

Buildings  on  blocks,  rollers, 

pillars,  &c.  (o). 
Cabinets  (;i). 
Chimney  backs  (9). 


Cooling  coppers  {z). 

Coppers  (a). 

Cupboards  (6). 

Dutch  Bams  (e). 

Furnaces  (d). 

Furniture,  fixtures,  put  upa8(e). 

Granary  on  pillars  (/). 

Grates  (g). 

Hangings  (A). 

Iron  backs  to  chimneys  (t)- 

Iron  chests  (A). 

Iron  malt-mills  (/). 


Chimney  glasses  (r), 

Chimney-pioces  (ornamental)  («).  Iron  ovens  (m). 

Cider  mills  (0*  Jacks  (n). 

Cisterns  (ti).  Lamps  (0). 

Clock  cases  («).  Looking-glasses  (/i). 

Coffee  mills  (y). 


(b)  FJii-es  V.  Matv^  3  East,  38. 

(c)  2Ventr.  214. 

(d)  Wctherell  v.  Ilmcelis,  1  Camp. 
227. 

{e)  Elwes  v.  Maw^  tuprd. 

If)  Co.  Lit  53  a  ;  4  Co.  64. 

(g)  Roll.  R.2I«. 

(A)  Cnllins  v.  TaffneU,  Bui.  N.  P. 
34  ;  Elwes  v.  3/fltf%  suprd. 

(t)  i-^'o?  paWe  Quincet/,  I  Atk.  477. 

(A)  See  Am.  &  F.  on  Fixtures, 
278,  n. 

(/)  lb. 

(jn)  Colegrave  v.  Dias  Santos^  1  B. 
&C.  77. 

(n)  Am.  ^  F.  on  Fixtu^ps,  278,  n. 

(0)  E lives  w  Maw ^ supra.  Ante,2S\, 

(p)  Am.  S:  F.  oil  Fixtures,  278,  n. 

{q)  Hartey  v.  Harveif^  Stra.  1141. 

(r)  /?«rA  V.  /2f 6011?,  I  P.  Wms.  »4. 

(<)  Elwes  V.  Maw,  supra ;  see  Am. 
^  F.  on  Fixtures,  81  (a) ;  6  Bing.439, 
;>er  Tindal,  C.  .1. 

{t)  Lawlon  v.  Lawtnn^  3  Atk.  12. 

(tt)  Am.  lSc  F.  on  Fixtures,  278  n. 

(x)  4  Burn*s  Eccl.  Law,  301, 
7th  ed. 


(y)  Rex,  ▼.  f A«  InhabiUaUi  cf  Lorn- 
don  Thitrpe,  6  T.  11. 379. 

(r)  Colegrave  v.  I>ia«  &into«,  1  B.  & 
C.  77. 

(a)  Per  Tindal,  C.  J.,  6  Bing.  439. 

(6)  Rex  v.  the  InhahiUmU  of  Smmi 
Dunstan,  4  B.  &  C.  686. 

(c)  i>ean  V.  Allalley,  3  Esp.  R.  11 ; 
Elwes  V.  3iair,  3  East,  47, 55 ;  Amos, 
32. 

(d)  Year-book,  8  H.  7, 12,  20;  ib., 
13  ;  Am.  (Sc  F.  on  Fixtures,  69. 

(e)  Am.  St  F.  on  Fixtures,  67. 
(/)  76.,  146  n. 

Ig)  Rex  V.  iKe  Inhabitanti  of  SL 
Danst(m,4  B.  &  C.  686;  6  Bing.  439, 
^cr  Tindal,  C.  J. 

(A)  Harvey  v.  Harvey y  Stra.  1141. 

(0  i*. 

(A)  Am.  &  F.  on  Fixtures,  278,  n. 

if)  Rex  V.  the  Inhabitants  of  Ln^ 
don  Tlwrne,  6  T.  R.  379. 

{m)  4  Burn's  Eccl.  Law,  301 ,  7th  ed. 

'n^  lb. 

\o)  Am.  &  F.  on  Fixtures,  278,  n. 
p)  Beck  V.  Rehow,  1  P.  Wms.  94 ; 
Elwes  V.  ilfoir,  tuprd. 
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Malt-milk  (9). 

Marble  chimney  pieces  (r). 

Marble  slabs  («). 

Mash  tubs  {t). 

Mills  on  posts  (u). 

Mills  Utidon  brick  fouudatioii(«). 

Ornamental  fixtures  (jf). 

Ovens  (7). 

Pattens,  erections  on  (a). 

Pier  glasses  (6). 

Posts  (c). 

Presses  (<0- 

Pumps  slightly  attached  (e). 

Rails  (/). 


Ranges  (^). 

Sheds  (A). 

Shelves  (t). 

Sinks  (A). 

Slabs  of  marble  (/). 

Stable  on  rollers  (m) 

Stoves  (n). 

Tapestry  (o). 

Tubs(p). 

Turret  clocks  (q). 

Vessels,  &c.  on  brickwork  (r). 

Wainscot  fixed  by  screws  (t). 

Water  tubs  (0. 

Windmill  on  posts  (u). 


Srd.  List  of  TRADE  Fixtures  decided  or  said  to  be  Removable. 

Accessary  buildings;  that  is  ac-  Cisterns  (a). 

cessary  to  a  removable  utensi1(a;).  Closets  {b). 

Brewing  vessels  and  pipes  (y).  Colliery  machines  (c). 

Cider  mills  (z).  Coppers  (d). 


(q)Rex  V.  the  InhahitanU  of  Lon- 
dam  Thorpe,  6  T.  R.  379. 

(r)  Lawtany,  Salmon,  I H.  Bla.259. 

{s)  Am.  Sc  F.  on  Fixtures,  277. 

(I)  Coltgrave  v.  Diat  Santos,  wprh, 

(a)  Ward's  Case,  4  Leon.  24 1 . 

(x)  Rex  V.  the  Inhabitants  of  Otley, 
t  B.  &  Aid.  161. 

(y)  Am.  &  F.  on  Fixtures,  67. 

(r)  4  Bum's  Eccl.  Law,  301,  7th 
^d.;  see  Winn  v.  Inyilby^  5  B.  & 
^Id.  625. 

(«)  Nay  lor  v.  CoUinge,  1  Taunt.  19. 

(A)  BecA  V.  Re6oM^,  1  F.  Wros.  $H. 

(c;  Fitzherbert  v.  .S'Afltc,  1  H.  Bla. 
^58 ;  but  see  E lives  v.  3/aii;,  3  East,  3a 

(d)  Am.  &  F.  on  Fixtures,  278,  n. 

(e)  Grymesv,  fiou^ervn,  6  Biug.  437. 
In  this  case,  the  pump  was  attached 
to  a  stout  perpendicular  plank,  which 
rested  on  the  ground  at  one  end,  and  at 
the  other  was  fastened  by  an  iron  bolt  or 
pin  to  a  wall ; — the  pin  passed  through 
the  wall;— Uie  pump  tube  passed 
through  a  brick  flooring; — some  bricks 
were  displaced  to  remove  the  tube ;~ 
the  pin  was  left  in  the  waU. 

(/)  Piuherbert  v.  Shaw,  1  H.  Bla. 
256 ;  but  see  Elites  v.  Maw,  3  East,55. 

(tf)  Am.  &  F.  Qn  Fixtures,  278 ; 
lee  mmi  v.  Ingilby^  5  R  &  Akl.  625. 

(A)  FUzherbert  v.  Skaw^  st^ ;  but 


see  Elites  v.  Mair,  3  East,  55. 

(i)  Am.  8c  F.  on  Fixtures,  278,  n. 

(A)  lb. 

(0  Jbn  277. 

(m)  Fitzherbert  v.  Shaw,  svpreL 

(n)  Rex  V.  the  Itihabitants  of  Saint 
Dunstan,  4  B.  ^  C.  686 ;  6  Bing.  439, 
jier  Tindal,  C.  J. 

(o)  Harvey  v.  Harvey,  Stra.  1141. 

(p)  CoUgrave  v.  Dias  Santos,  1  B. 
&  C.77. 

(q)  Am.  &  F.  on  Fixtures,  278,  note. 

(r)  Horn  v.  Baker,  9  East,  215. 

(s)  Laufton  v.  Lawton,  3  Atk.  12; 
Elvres  v.  Maw,  3  East,  38 ;  Roll.  R. 
216;  see  Am.  8c  F.  on  Fixtures,  79, 
n.;  6  Bing.  439,  per  Tindal,  C.  J. 

(0  Cougrave  v.  Dias  Santos^  syprd. 

(a)  Rex  v.the  Inhabitants  of  London 
Thorpe,  6  T.  R.  379. 

{x)Elwes  V.  Man?,  3  East,  38;  3  Y. 
&  J.  333  ;  Amos,  37,42,  114. 

(y)  Lawton  v.  Lawton,  3  Atk.  13. 

(a)  Am.  &  F.  on  Fixtures,  276  «. 

(6)  /6. 

(c)  Latoton  v.  Lawton;  Elwes  v. 
Jlfoio,  nipra. 

(<0  Poole's  Case,  1  Sa]k»366;  Z«io- 
<on  V.  iMwton,  suprd  ;  Amos,  276  a ; 
6  Bing.  439,  per  Tinda]»  C.  J. 
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Counters  (e). 

Cranes  (/). 

Desks  (g). 

Drawers  (A). 

Dutch  Barns  (t). 

Engines  (A). 

Fire  engines  (/). 

Furnaces  (m). 

Gas  pipes  {n). 

Glass  fronts  (o). 

Iron  safes (p). 

Machinery  let  into  caps  or  steps 

of  timber  (9). 
Partitions  (r). 


Plants  and  pipes  of  brewen^  di»- 

tillersj  &c.  (f). 
Presses  (t). 
Pumps  (u) 
Reservoirs  (x). 
Saltpans  (y). 
Shelves  (1). 

Shrubs  planted  for  sale  («). 
Soap  works,  fixtures  in  (6). 
Steam  engines  (c). 
Stills  (d). 

Trees  planted  for  sale  («)• 
Varnish  house  (/). 
Vats  ig). 


Tliere  are  also  certain  fixtures,  as  to  which  the  right  of  removal 
is  unsettled,  but  has  been  the  subject  of  discussion  in  determining 
some  of  the  cases  already  referred  to ;  of  these  doubtful  artides, 
the  subjoined  is  a  list : — 


Brick-kilns  (A). 

Frames  in  nursery  grounds  (t). 

Furnaces  in  smelting-houses, 

and  glass-liouses  (k). 
Glasses  in  nursery  grounds  (/)• 
Green -houses  (m). 
Hot-houses  (ra). 
Lime-kilns  (o). 


Malting  floors,  stoves,  &c.  {p). 

Pavements  (q). 

Sheds  (r). 

Store-houses  (*). 

Tables  fixed  or  dormant  (f). 

Veran;!as  (11). 

Wind  or  Water  Mills  (x). 

Workshops  (y). 


(c)  Am,  &  F.  on  Fixtures,  276  a. 

(9)  lb. 

(A)  lb. 

(f)  Dean  v.  Allalley,  3  Esp.  11; 
but  see  EIhh:s  v.  Matp,  3  East,  47, 55  ; 
Amos^  32. 

(*)  Dudley  V.  Warde,  Amb.  113; 
Lawton  V.  Lawton,  3  Atk.  12 ;  Amos, 
276,  n.  (a). 

(/)J6. 

(m)  Year-book,  20  H.  vii.  13;  Am.  8c 
F.  on  Fixtures,  69 ;  but  see  trf.,  276. 

(n)  Am.  &  F.  on  Fixtures,  276  a. 

(0)  lb, 

{p)Ib. 

(q)  Davis  v.  Jones^  2  B.  &  Aid.  165. 

(r)  Amos,  276  a, 

(«)  Lawton  v.  Lawton^  suprd. 

(t)  Am.  &  F.  on  Fixtures,  276  a. 

(tt)  Amos,  276,  n.  (a)  ;  6  Bing.  437; 
3  Y.&  J.  333,334. 

(x)Ib. 

(y)  Lawt&n  v.  Salman,  1  H.  Bla. 
259  tn  noHs. 

(2r)  Am.  Sc  F.  on  Fixtures,  276  o. 


{a)  Panton  v.  Robarts,  2  East,  90  ; 
Lee  V.  Ritden,  7  Taunt.  191. 

(b)  Piwle^s  Caste,  I  Snlk.  368. 

(c)  Lawton  v.  Lawton*  suprd, 
(f/)  Horn  V.  Baker,  9  East,  215. 
(e)  Suprdj  note  (a). 

If)  PanUm  v.  RobarU,  2  East,  88. 

(J7)  Poole's  Case,  suprA;  Dam*  v. 
/onex,  2  B.  Sr  Aid.  165. 

r/i)  See  Amos,  276. 

(0  lb.,  66. 

(k  lb.,  276. 

(/)  lb  ,  6a 

(wi)  76. 

(n)  /6. 

(o)  76.,  276;  Thresher  v.  East  Lon- 
don Wateni'orks  Company,  2  B.  5c  C 
608 ;  4  D.  &  R.  62,  S.  C. 

(p)  Amos,  276. 

(9)  lb.,  35. 

(r)  76.,  33,  37. 

(s)  lb.,  276. 

(0  7*.,  67,  68, 156. 

rt<  Pmy  V.  Brown,  2$tark.  403. 

(«)  Amosy  276. 
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-  It  is  ncyt  material  in  regard  to  the  right  of  removal  by  a  tenant, 
whether  he  held  for  life,  or  merely  from  year  to  year,  &c. ;  and 
there  is  no  distinction  whether  the  tenancy  is  created  by  deed  or 
parol  agreement.  Those  fixtures  that  are  removable,  must,  gene- 
rally speaking,  be  removed  before  the  expiration  of  the  tenancy  (a) ; 
although,  it  seems,  if  the  tenant  held  over,  (even  wrongfully,)  after 
his  tenancy  has  expired  he  may  sever  and  remove  them,  whilst  he 
continues  in  possession  (b). 

2.  By  CorUract. — Where,  upon  the  creation  of  a  tenancy,  there 
has  been  any  contract  respecting  the  fixtures,  the  general  rules 
already  mentioned  will  of  course  be  subject  to  the  terms  of  such 
contract ;  for  it  is  a  general  principle  that  parties  may,  by  entering 
into  a  contract,  vary  the  strict  portion  in  which  they  would 
otherwise  stand  towards  each  other. 

A  tenant,  under  a  covenant  to  keep  in  repair  all  erections  built 
and  '^  thereafter  to  be  erected  and  built,^*  and  to  surrender  them 
h  such  repair  at  the  end  of  the  term,  cannot  remove  fixtures, 
although,  had  it  not  been  for  the  covenant,  they  would  have  been 
l^ally  removable  as  trade  fixtures  (c). 

The  same  rule  was  adopted  with  respect  to  a  veranda  where 
fhiNe  existed  a  similar  covenant  (d).  And,  in  a  recent  case  (^),  it 
was  held  that  a  covenant  to  leave  at  the  end  of  a  term  a  water- 
null,  '^  with  all  fixtures,  fastenings,  and  improvements  set  up, 
&C.,  during  the  term,  in  good  condition,  reasonable  use  and  wear 
excepted,*^  included  a  pair  of  new  millstones,  although  the  custom 
of  the  country  justified  their  removal. 

A  tenant  may  also,  by  the  terms  of  his  contract  or  demise, 
extend  the  time  for  removing  fixtures,  or  otherwise  vary  his 
restrictions  or  privileges  upon  the  subject  (/).  Therefore  before 
a  tenant  removes  fixtures  he  should  examine  his  right  to  do  so, 
Dot  only  with  reference  to  the  general  law  of  fixtures,  but  also  as 
it  may  be  affected  by  the  terms  of  his  tenancy. 


.  (a)  See  Poole's  Case,  1  Salk,  368 ; 
1  Alk.  477;  Ami).  113;  Lee  v.  Ris- 
dom  7  Taunt.  191 ;  Amos,  87  to  95 ; 

3  East,  60 ;  1  B.  &  C.  79. 

(5)  Penton  v.  Robart,  2  East,  88  ; 

4  Esp.  R.  33,  S.  C.  See  observations 
on  this  decision,  Amos,  88. 

(e)  Natflor  v.  CoUinge,  I  T^unl.  19. 

(<0  Penry  t.  Brown,  2  Stark.  N.  P. 

C.  403.    See  also  Thresher  v.  East 


London  Waterworks  Company <^  2  B.  lSc 
C.  608 ;  Fitzherhert  v.  &haw^  1  Hen. 
Bla.  258. 

(e)  Martyr  v.  Bradley,  2  Moore  & 
S.  25;  9  Bing.  24,  S.  C. 

(/)  See  Bum  v.  MiUer,  4  Taunt 
745.  See,  also,  Rex  v.  Toftpiny, 
M'Clel.  &c  Y.  544,  as  to  the  effect  of 
forfeiture  upon  covenants  in  a  lease 
as  to  repairing,  removing  fixtures,  &c. 
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It  may  be  observed,  that  it  is  important  to  make  the  question 
of  fixtures  a  matter  of  agreement ;  for  Uiey  are  con»dered  ao  much 
an  integral  part  of  the  house,  that,  upon  an  agreement  for  a  lease, 
&c.,  if  no  mention  is  made  of  the  fixtures  in  the  house,  it  seems  they 
would  be  considered  as  thrown  into  the  bargain,  and  a  compensa- 
tion for  their  use  included  in  the  rent  of  the  premises  (gf).  And 
if  a  tenant,  at  the  close  of  his  term,  renew  his  lease,  and  acquire  a 
fresh  interest  in  the  same  premises,  he  should  take  care  to  reserve 
his  right  to  remove  those  fixtures  which  he  had,  under  the  old 
tenancy,  a  right  to  sever.  For,  by  entering  into  such  new  engage^ 
ments  without  express  reservation  of  the  right  of  removing  hb 
fixtures,  and  without  detaching  them  from  the  premises  during  the 
first  tenancy,  the  tenant  may  sometimes  lose  his  property  in  them 
altogether  (A). 

Where  there  is  an  express  demise  of  the  fixtures  as  part  of  the 
land,  or  where  they  are  tacitly  let  therewith,  there  is  conferred 
on  the  tenant  the  mere  right  to  use  the  articles  as  fixtures  ;  he 
cannot  disunite  them  from  the  premises,  and  if  he  do  so  thej 
become  mere  goods,  and  the  absolute  property  of  the  landlotd; 
and  the  right  of  user  would  at  once  cease  (t^. 

3.  Js  between  out-going  and  in^coming  Tenants. — The  right 
to  remove  fixtures,  as  between  these  parties,  is  in  general  governed 
by  the  principles  which  regulate  questions  respecting  them  between 
landlord  and  tenant ;  the  greater  part,  therefore,  of  the  foregoing 
observations  will  apply  to  the  relation  of  out-going  and  in-coming 
tenants. 

There  is  usually  an  agreement  between  these  parties,  that  the 
fixtures  shall  be  taken  at  a  valuation.  Where  this  is  the  case,  all 
those  articles  should  be  valued  to  the  in-coming  tenant,  which, 
under  the  general  law  of  fixtures,  arc  removable  between  a  land- 
lord and  his  tenant ;  including  those  which  had  been  originally 
purchased  of  the  landlord  by  the  out-going  tenant.  But  those 
articles  which,  as  against  the  landlord,  the  out-going  tenant  cannot 
legally  take  away,  cannot  be  claimed  by  the  latter  to  be  inserted 
in  the  appraisement :  nor  is  he  entitled  to  an  allowance  for  them 


{(/)  Coletfravc  v.  Bias  Santosy  2  B.  &  them  during  the  tenii ;  Amos,  189. 
C.  7G;  3  I),  &  R.  255,  S.  C;  Thresher  (h)  hL     Fitzherbert   t.    5A«r,  1 

V.  East  London  Wateruwks  Company,  Ileii.  Bla.  258. 
2  B.  &  C.  (i08;  4  D.  ^  II.  62,  S.  C.  (i)   Farrant  v.  nompsom^  6  B.  & 

That  is,  in  such  case,  the  tenant  would  Aid.  826. 
impliedly  be  entitled  to  the  use  of 


LANDLORD  AND  TENANT^  S91 

merely  because  he  may  have  put  them  up  at  his  own  expense. 
And  with  respect  to  things  which  are  generally  removable  by 
tenants,  if  any  of  these  were  affixed  to  the  premises  prior  to  the 
denuse  to  the  out-going  tenant,  and  were  not  purchased  by  him 
of  the  landlord  ;  or  if  the  removal  of  them  would  contravene  any 
proviso  or  agreement  in  the  contract  of  demise ;  they  should  not 
be  valued  to  the  in-coming  tenant. 

Where  an  agreement  respecting  fixtures  is  about  to  take  place 
between  an  out-going  and  an  incoming  tenant,  it  is  advisable  that 
the  landlord  should  be  made  a  party  to  the  transaction.  For 
otherwise  the  latter  may  perhaps  afterwards  insist  that,  as  the 
fixtures  were  not  removed  during  the  out-going  tenant^s  term  (Xr), 
they  fell  in  with  the  lease;  and  that  the  in-comer  took  them  only 
as  part  of  the  demised  premises,  and  consequently  is  not  entitled 
to  remove  them.  If  there  be  no  immediately  in-coming  tenant 
at  the  end  of  a  term,  and  the  out-goer  wishes  to  leave  his  fixtures 
to  be  valued  to  the  next  tenant,  it  is  necessary  that  he  should 
obtain  the  consent  of  his  landlord  to  allow  them  to  remain  on  the 
pemises.  For  if  the  fixtures  remain  on  the  premises  after  the 
expiration  of  the  term  without  such  consent,  the  tenant  loses  his 
property  in  them. 

The  valuation  or  appraisement  of  fixtures  requires  a  stamp 
before  it  can  be  received  in  evidence  (/). 

6thly.  Of  away-going  Crops,  Tillages,  &c. 

It  appears  to  be  a  general  rule  that  a  tenant  from  year  to  year. 
II  impliedly  entitled  to  emblements^  that  is,  crops  of  com  sown,; 
and  the  produce  of  annual  artificial  roots,  &c.,  where  his  interest, 
ii  determined  by  the  happening  of  an  uncertain  event,  over  which 
he  has  no  control,  after  the  crops,  &c.,  have  been  sown,  &c.,  and 
before  they  arrive  at  maturity ;  as  where  the  tenancy  is  determined 
by  a  notice  to  quit  from  the  landlord  (m). 

But  the  right  to  away-going  crops^  that  is,  the  produce  of  crops 
town  during  the  last  year  of  the  tenancy,  but  which  have  not 
arrived  at  maturity  at  the  expiration  of  the  tenancy,  and  which 


{k)  See  ante,  289,  283.  C.   133,  404 ;    Shep.    Touch,    244 ; 

(/)  Stamp  Act,  55  G.  3,  c.  184,  Woodf.  by  Harrison,  521.    A  tenant, 

Sched.  pt.  1,  tit.  Appraisement.  for  a  term  of  years  certain,  is  not  en- 

(»)  Kinsbwry  v.  Collinsy  12  Moor,  titled  to  emblements.    Id.    Co.  Lit. 

424  :  4  BiDg.  202,  S.  C. ;  see  2  fila.  55,  6. 

tJ  2 
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right  we  are  about  to  consider,  depends  upon  principles  diflferanl 
from  those  which  govern  the  law  of  emblements.  The  right  to 
emblements,  strictly  so  called,  obtains  only  in  the  case  of  tenants 
and  persons  who  have  an  uncertain  estate  and  interest  in  land, 
and  which  is  put  an  end  to  suddenly,  by  death  or  the  act  of  law,, 
between  the  sowing  and  severance  of  the  crops.  The  claim  to 
away-going  crops,  now  under  consideration,  may  apply  as  well  to 
persons  who  have  certain,  as  to  those  who  have  contingent,  interests 
in  the  land ;  it  may  hold  in  the  case  of  tenancies  for  a  term  of 
years,  or  in  the  instance  of  a  yearly  tenancy,  whether  it  be  deter- 
mined by  the  landlord  or  the  tenant  (n).  This  right  is  created, 
either  by  the  custom  or  usage  of  the  country  or  neighbourhood, 
or  by  virtue  of  express  contract  between  the  parties.  It  is,  how- 
ever, observable^  that  where  the  law  of  emblements  does  not  apply; 
and  there  is  neither  any  prevalent  custom  or  usage,  or  any  coiw 
tract,  to  confer  the  right  to  crops  unsevered  at  the  expiration  or 
determination  of  a  tenancy  ;  the  law  vests  them  in  the  landlord  as 
part  of  the  land  (o).  It  is  rarely  that  the  tenant  is  not  assisted 
either  by  custom  or  express  agreement. 

Wigglcsworth  v.  Dallison  (p)  is  one  of  the  leading  cases  in. 
regard  to  a  custom  of  this  kind.  It  was  trespass  against  a  late 
tenant  for  cutting  com,  aiid  the  defendant  justified  under  a 
custom  in  the  parish,  ^'  that  every  tenant  and  farmer  of  any  lands 
within  the  same  parish,  for  any  term  of  years  which  hath  expired 
on  the  first  day  of  Maj/,  in  any  year,  hath  been  used  and  accus- 
tomed, and  of  right  ought  to  have,  take,  and  enjoy,  to  his  own  use, 
and  to  reap,  cut,  and  carry  away,  when  ripe  and  fit  to  be  reaped 
and  taken  away,  his  away-going  crops ;  that  is  to  say,  all  the  com 
growing  upon  the  said  lands  which  hath,  before  the  expiration  of 
such  terra,  been  sown  by  such  tenants,  upon  any  part  of  such 
lands,  not  exceeding  a  reasonable  quantity  thereof,  in  propcntioo 
to  the  residue  of  such  lands,  according  to  the  course  and  usage  of 
husbandry  in  the  same  parish,  and  which  hath  been  left  standing 
and  growing  upon  such  lands  at  the  expiration  of  such  term  of 
years."   The  Court  decided  that  the  custom  was  good,  and  oon- 


(n)  (Jmlow  V. ,  16  Ves.  173.  for  the  value  of  the  away-going  crops 

(o)  As  to  fixtures,  an/e,  283,  289.  Boraston  v.  GreeHy  16  East,  71.    Tro- 

(p)  1  Dougl.  K.  201 ;  affirmed  in  ver  apiinst  out-going  tenant  for  im- 

error,  id.,  207,  note  8.     When  the  in-  properly  cutting  and  remoring  cropi, 

coming  tenant  cannot  maintain  trover  Daviet  v.  Cannop,  1  l^cc,  d3. 
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itituted  a  defence.  Lord  Mansfield  observed,  ^'  it  is  jast,  for  he 
who- sows  ought  to  reap ;  and  it  is  for  the  benefit  and  enoourage- 
meot  of  agriculture.  It  is,  indeed,  against  the  general  law  oon- 
oerning  emblements,  which  are  not  allowed  to  tenants  who  know 
when  their  term  is,  to  cease ;  because  it  is  held  to  be  their  fault  or 
fidly  to  have  sown  when  they  knew  their  interest  would  expire 
before  they  could  reap.  But  the  custom  of  a  particular  place  may 
rectify  what  otherwise  would  be  imprudence  or  folly.  The  lease 
being  by  deed  does  not  vary  the  case.  The  custom  does  not  alter 
or  oootradict  the  agreement  in  the  lease ;  it  only  superadds  a  right 
vbkdi  is. consequential  to  the  taking,  as  a  heriot  may  be  due  by 
custom,  although  not  mentioned  in  the  grant  or  lease.'' 

And  upon  the  same  principle  it  has  been  held,  that  a  custom 
tbat  a  tenant  may  leave  his  away-going  crops  in  the  barns,  &c.  of 
tbe  farm  for  a  certain  reasonable  time  after  the  expiration  of  his 
teroD  and  after  he  has  quitted,  for  the  purpose  of  threshing,  &c, 
if  good  in  law ;  and  that  the  terms  of  the  tenancy,  as  to  such  occu- 
pation of  the  bams,  so  far  continue,  that  the  landlord  may  dis- 
tnin  the  com  so  left,  for  rent,  even  after  six  months  from  the  end 
of  the  term  (9). 

The  clum  to  a  remuneration  for  tillage  or  cultivation  of  arable 
hod,  the  benefit  of  which  cannot  have  been  derived  by  the  out- 
going tenant,  and  which  will  be  received  by  his  successor,  may 
also  be  supported  by  custom  as  well  as  agreement ;  and  has 
leoaved  the  favourable  notice  of  the  Courts.  Thus,  in  DaJby  v, 
BirH  (r),  it  was  decided  that  an  usage  for  the  ofF-going  tenant  of 
t  farm  in  a  particular  district  to  bestow  his  work,  labour,  and 
expense  in  manuring,  tilling,  fallowing,  and  sowing  his  lands 
iooofding  to  the  course  of  husbandry,  and  for  the  landlord  to  pay 
Mm  a  reasonable  compensation  in  lieu  thereof,  is  a  valid  and 
reasonable  usage;  and  it  is  not  material  that  the  tenant  holds 
upon  a  written  contract,  provided  it  docs  not  exclude  the. 
custom  (5). 

The  right  to  carry  away,  or  be  paid  for,  straw  and  hay^ 
the  produce  of  the  land,  and  which  is  thereon  in  the  usual 
course  of  husbandry,  at  the  expiration  of  the  tenancy,  is  also 


(9)  Beamnv,Delahay,  1  Hen.Bla.  (r)  3  Moor,  536;  I  B.  &  B.  224, 

5.     See  2  Bac.  Ab.  234,  tit.  Customs^  S.  C. 

iP.)\  Knight  v.  Bennett,  11  Moor,  227;  («)  Senior  v.  Armytotfe^  1  Holt,  N. 

3  Bing.  364,  S.  C. ;  Nattal  v.  Slaun-  P.  R.  ll>7. 


^tfM,  4  B.&  C.  51. 
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usually  governed  by  the  cnstom  or  usage  of  the  surroimdiiig 
country.  If  no  such  usage  be  proved,  and  no  agreement  upon 
the  subject  exists,  the  tenant  would,  it  seems,  have  the  power  of 
removal  (t). 

In  regard  to  manure  and  dung^  the  produce  of  the  land,  the 
removal  seems  to  be  so  decided  a  breach  of  the  rules  of  good  hus- 
bandry, which  a  tenant  is  impliedly  bound  to  observe,  that,  except 
by  express  contract,  the  tenant  never  has  the  right  of  removal, 
and  is  not  often  entitled  by  custom  to  a  compensation  for  them  («)• 
Where,  by  agreement,  the  tenant  is  to  be  paid  for  manure,  ftcc, 
at  a  valuation,  the  property  in  it  remains  in  him  until  the 
valuation,  &c.  (x). 

All  these  customs  may  prevail,  whether  the  tenancy  were 
created  by  parol,  or  by  writing,  or  specialty.  But  they  cannol, 
as  we  have  already  remarked,  have  any  application  to  instanoes 
in  which  the  express  terms  of  the  tenancy  are  inconsistent  with 
such  customs ;  or  the  parties  have  prescribed  rules,  (having  rele- 
vance to  the  subject  to  which  those  usages  apply,)  of  such  a  nature 
that  the  parties  must  be  taken  to  have  contemplated  that  the 
usages  of  the  country  would  not  control  or  regulate  the  holdnig, 
or  the  rights  of  either  party  at  the  end  of  the  tenancy  (y).  But 
if  a  lease  contain  no  stipulations  as  to  the  mode  of  quitHfiffj  the 
off-going  tenant  is  entitled  to  his  away-going  crops  according  to 
the  custom  of  the  country,  even  though  the  terms  of  JuMinff  be 
inconsistent  with  such  custom.  Thus,  where  a  tenant  held  on 
the  terms  that  the  wheat  land  should  be  summer  fallowed  and 
well  manured  for  the  crops  ;  and  by  the  custom  a  tenant  who  bad 
sown  his  land  with  wheat,  after  a  crop  of  turnips,  at  the  wheit 
seedness  next  before  the  expiration  of  his  tenancy,  was  entitled  to 
one  half  of  the  wheat  so  sown  ;  it  was  held  that  the  custom  should 
prevail,  and  that  it  gave  the  tenant  a  right  to  a  moiety  of  the 
crop  (z). 


(t)  Woodf.  by  Harrison,  526,  447 ; 
Furore  v.  Andrewx,  Winchester  Sum- 
mer Assizes,  1788,  id. ;  Gough  v. 
Howard  J  Peake's  Addl.  Cases,  197. 
When  the  in-coming  tenant  may  de- 
tain the  hay  until  manure  be  brought 
on  according  to  terms  of  letting.  Smith 
V.  Chance,  2  B.  &  Aid.  7bli.  Inde- 
bilaitu  a$mmp$it  for  value  of  hay, 
&c.,  on  valuation,  &c.,  Leedt  ▼.  Bur^ 


rows,  12  East,  1 ;  P<nUter  ▼.  JKUlku- 
beck,  I  B.  &  P.  397. 

(i»)  Woodf.  by  Harrison,  447,  dSB; 
Gongh  T.  Howard,  Peake's  Addl. 
Cases,  197. 

(x)  Hvaity  T.  Gibbon,  16  East,  116. 

(y^  Ante,  21,  and  89. 

(r)  Holding  v.  Pigott,  5  M.  &  P. 
427;  7  Bing.  465,  S.  C. 
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Where  a  farm  was  taken  for  fourteen  years,  and  the  tenant  was 
to  pay  a  given  sum  for  tillages  and  improvements  done  before  he 
entered,  and  to  receive  the  value  of  the  tillages,  &c.  which  be  should 
leave  on  the  farm,  according  to  a  valuation  to  be  made  at  his  quit- 
ting; and  the  tenant  in  the  first  year  said  he  would  leave,  and 
the  landlord  said  he  might ;  but  no  new  bargain  was  made  as  to 
Us  tillages  and  improvements;  it  was  held,  that  he  was  not  en- 
titled to  the  value  of  the  tillages,  &c.,  he  left  on  so  quitting  (a). 

7thly.   Of  the  Common  Count  for  Use  and  Occupation  (&), 

This  count  is  founded  on  the  statute  11  G.  2.,  c.  19,  sec.  14, 
by  which  it  was  enacted,  that,  **  it  shall  be  lawful  for  a  landlord^ 
where  the  agreement  is  not  by  deed,  to  recover  a  reasonable  satis- 
Action  for  the  lands,  tenements,  or  hereditaments,  held  or  occu- 
pied by  the  defendant,  in  an  action  on  the  case,  for  the  use  and 
4)ocupation  of  what  was  so  held  or  enjoyed ;  and  if  in  evidence  on 
Ibe  trial  of  such  action,  any  parol  demise,  or  any  agreement,  (not 
being  by  deed,)  whereon  a  certmn  rent  is  reserved,  shall  appear, 
the  plainuff  in  such  action  shall  not  therefore  be  nonsuited,  but 
Biay  make  use  thereof  as  an  evidence  of  the  quantum  of  the 
damages  to  be  recovered.'' 

Before  Uiis  statute  the  landlord'^s  remedy  by  action  for  his  rent 
must  have  been  upon  the  demise,  and  he  could  only  recover 
•ocxirding  to  it.  The  statute  gave  to  landlords  the  action  for  use 
and  occupation  in  order  to  avoid  the  difficulties  of  suing  upon  a 
demise ;  but  it  never  was  intended  that  the  new  action  should  be 
m«ntainable  where  the  latter  was  not  (c).  If  therefore  there  be 
an  eviction  or  a  surrender  by  operation  of  law  of  a  tenancy,  whilst 
a  quarterns  rent  is  current,  an  action  for  use  and  occupation  cannot 
be  maintained  to  recover  a  proportion  of  the  rent  from  the  pre- 
ceding quarter-day  to  the  time  of  eviction  or  surrender,  &c.  (d)» 
And  we  have  already  seen  that  if  there  be  a  parol  demise,  not 
perfected  by  the  entry  of  the  party  taking  the  premises,  an  action 
Ibr  use  and  occupation  cannot  be  sustained  (e). 

Still,  however,  where  there  is  a  written  agreement  for  the 
tenancy,  it  must,  generally  speaking,  be  produced,  and  also  proved 


(a)  Whitlaker  v.  Barker,  1  C.  &  M.  (c )  Hall  v.  Burgess,  6  B.  &  C.  333, 
113.  per  Holroyd,  J. ;  8  D.  &  R.  67,  S.  C. 

(b)  See  1  Chitty  PI,  5th  ed.  377,  (rf)  Id,    Ante,262,263. 
120, 124.  (e)  AnU,  256. 
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by  tlie  plaintift*  at  the  trial,  duly  stamped  as  a  demise.     This 
subject  has  been  already  considered  (y*). 

The  common  count  for  use  and  occupation  is  maintainable, 
although  the  defendant,  to'whom  the  premises  were  let,  did  not 
himself  occupy  them,  but  let  them  to  another  person  (9) ;  or  th^ 
were  occupied  only  by  the  servants  of  the  defendant  (&). 

Where  the  tenant  is  bound  to  pay  the  rent,  notwithstanding 
the  destruction  of  the  premises  by  fire,  &c.,  it  is  recoverable^  even 
before  the  premises  are  rebuilt,  by  this  general  form  of  action  (t). 
Actual  occupation  is  not  necessary ;  a  legal  or  constructive  pos: 
session  suffices  (k). 

This  action  may  also  be  maintained,  without  attornment  or 
acknowledgment  of  title,  upon  the  statute  4th  &  5th  Anne,  c. 
16,  s.  9,  10,  by  the  trustees  of  one  whose  title  the  tenant  (the 
defendant)  had  notice  of,  before  he  paid  over  his  rent  to  his 
original  landlord ;  although  the  tenant  hod  no  notice  of  the  l^;al 
estate  being  in  the  plaintiff  on  the  record  (2).  And  the  grantee 
of  an  annuity  charged  on  the  land  ;  or  a  mortgagee ;  af^  notice 
to  the  tenant  (m),  may  also  recover  rent  from  die  latter,  in  aii 
action  for  use  and  occupation  (n). 

This  action  is  founded  upon  a  contract :  and  unless  there  be  a 
contract,  express  or  implied,  between  the  parties,  the  action  cannoC 
be  maintained  (0).  Nor  is  this  a  proper  form  of  action  for  the 
discussion  of  a  doubtful  title  (//). 

The  declaration  may  be  in  assumpsit,  or  debt.  In  each  the 
venue  is  transitory,  and  it  is  unnecessary  to  state  where  the 
premises  lie  (q). 


(/)  Ante,  ICO. 

( a)  BuU  V.  Sihhs,  8  T.  R.  327. 
(A)  Bertie  v.  lieaum'mtj  W  East, 33. 
(*)  Baker  v.  Hoitpzaffell,  4  Taunt. 

(k)  Pinero  v.  Judwn,  6  Biiig.  206. 

(I)  Lumley  v.  Hmhjto^u  16  East,i>l); 
Rennie\.  ihtbinstm,  I  Bing.  147;  7 
Moore,  539,  S.  C. 

(m)  Sec  ante f  261. 

(n)  Birch  v.  Wright,  I  T.  R.  378; 
Mim  V.  Gallimorey  Dougl.  279. 


(o)  Birch  V.  Wright,  1  T.  R.  378^ 
3S7 ;  per  Bayley,  J.,  Hall  v.  Burgat, 
5  B.  <Sc  C.  333.  See  Soulsby  r. 
Nevimj,  9  East,  310. 

(/O'Woodf.  by  HarrisoD,660,  did 
MS.  Hil.  Term,  37  G.  3. 

{q)  King  v.  Prater ,  6  East,  348.  As 
to  a  Tuistukc  in  this  res^iecty  Kirkkmi 
V.  Pounsettj  I  Taunt.  570;  Doe  r, 
Salter,  13  East,  9;  1  Chitty  H.  dth 
ed.  308,  309^  310. 
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Section  II. 

Respecting  Personal  Property. 
1.  Of  Contracts  for  the  Sale  and  Exchange  of  Goods. 

1.  In  general. — Of  the  nature  of  the  Contract;  and 
when  the  Property  in  the  Gkxxls  is  thereby  altered : 
— Of  a  Sale  hy  a  wrongful  Possessor. 

3.  Of  the  Statute  of  Frauds  as  it  affects  an  agreement 
for  the  Sale  of  Groods. 

1.  In  generaL 

2.  Of  a  part  Delivery  and  Acceptance. 

3.  Of  Earnest  or  part  Payment. 

4.  Of  the  Contents    and    Signature  of   the 

Memorandum. 

3.  Oi  fraudulent  Sales. 

4.  Of  iUegal  Sales. 

5.  Of  the  Rights  of  the  Vendor. 
5.  Of  \}[ieRights  of  the  Vendee. 

Z.Ofa  Warranty  upon  the  Sale  of  Goods. 

3.  Of  Contracts  for  Work  and  Materials.     {See  posty  4^A 
Section). 

i.Ofa  Contract  for  a  Composition  in  lieu  of  Tithes. 

5.  Q^Bailments:  and  herein  of  Carriers. 

6.  Of  Wagers. 

7.  Of  Guarantees  and  Indemnities. 

1.  Of  Contracts  Jbr  the  Sale  and  Exchange  of  Goods  (r). 

1.  Ix  General,  &c. 

A  Sale  or  Exchange,  is  a  transmutation  of  property  from 
!ODe  man  to  another,  in  consideration  of  some  price  or  recom- 
pense in  value  {$).  The  difference  between  a  scde  and  exchange 
is  this:  the  former  is  a  transferring  of  goods  for  money ;  the 
latter  for  goods,  by  way  of  barter.  In  either  case  the  same  rules 
of  law  are  prescribed  for  regulating  the  transaction  {t). 


(r)  See  lloss  on  Vendors  and  Pur-  224 ;  Denn  v.  Diamond^  4  B.  &  C. 

chasers;  Long  ou  Personal  Property;  246;  G  D.  lSc  H.  331,  S.  C. 

3  Chilly  Commercial  Law,  272.  (l)  See  2  Bla.  C.  446,  447 ;  Anon. 

(%)  No)  *s  Max.  c.  42  ;  bhcp.  Touch.  3  Salk.  157.    In  geucntl,  a  conlrael  of 


898  SALE  OF   GOODS. 

To  constitute  a  valid  contract  for  the  sale  of  goods,  it  must,  in 
general,  be  mutually  binding  when  entered  into.  This  rule,  and 
its  exceptions,  have  been  already  fully  considered  (u). 

When  the  Property  in  Goods  is  altered  by  the  Sale. — It  is  cer- 
tain that,  merely  by  the  bargain^  the  property  in  the  goods  may 
be  altered. 

^<  If  one  sell  me  his  horse,  or  any  other  thing,  for  money,  or 
other  valuable  consideration ;  and  (first)  the  same  thing  is  to  be 
delivered  to  me  at  a  day  certain,  and  by  our  agreement,  a  day  is 
set  for  the  payment  of  the  money ;  or  {secondly)  all  or  {thirdly) 
part  of  the  money  is  paid  in  hand,  or  {fourthly)  I  give  earnest 
money  (x),  (albeit  it  be  but  a  penny),  to  the  seller;  or  QasAy) 
I  take  the  thing  bought  by  agreement  into  my  possession,  where 
no  money  is  paid,  earnest  given,  or  day  set  for  the  payment ;  in 
all  these  cases  there  is  a  good  bargain  and  sale  of  tlie  thing  to 
alter  the  property  thereof.  In  the  first  case,  I  may  have  an 
action  for  the  thing,  and  the  seller  for  his  money :  in  the  second 
case,  I  may  sue  for  and  recover  the  thing  bought :  in  the  thirds 
I  may  sue  for  the  thing  bought,  and  the  seller  for  the  residue  of 
the  money :  in  the  fourth  case,  where  earnest  is  given,  we  may 
have  reciprocal  remedies  one  against  another :  and,  in  the  last 
case,  the  seller  may  sue  for  his  money  {y).'^ 

So,  in  Noy'*s  Maxims  (z),  it  is  said,  "  If  I  sell  my  horse  for 
money,  I  may  keep  him  until  I  am  paid ;  but  I  cannot  have  an 
action  of  debt  until  he  is  delivered ;  yet  the  property  of  the 
horse  is,  by  the  bargainy  in  the  bargainor  or  buyer.  But  if  he 
do  presently  tender  me  my  money,  and  I  do  refuse  it,  he  may 
take  the  horse,  or  have  an  action  of  detainment.  And  if  the  horse 
die  in  my  stable  between  the  bargain  and  the  delivery,  I  may  have 
an  action  of  debt  for  my  money,  because,  bi/  Hie  bc^gain^  the 
property  was  in  the  buyer." 

There  is,  however,  this  diversity  when  the  day  of  payment  is 


exchange  should  he  declared  upon 
specially  where  the  action  is  to  reco- 
ver damages  for  not  delivering,  he. : 
hut  where  A.  agreed  to  give  a  horse, 
warranted  sound,  in  exchange  for  a 
horse  of  J?.,  and  also  a  sum  of  money ; 
and  the  horses  were  exchanged,  hut 
B.  refused  to  pay  the  money ;  it  was 
held  that  the  money  might  be  reco- 
vered upon  the  common  count,  for 
Lorses  sold  and  delivered ;  Sheldon  v. 


Caj?,3  B.  & C.  420 ;  5  D.  &  R.  277,8.  C. 

(tf)  See  ante^  1 1  to  IX 

(x)  As  to  earnest  in  general,  see 
post, 

(y)  Shep.  Touch.  224 ;  Hmde  r. 
WhiUhouie,  7  East,  558,  571,  per 
Lord  EUenborough ;  Tarling  v.  Bax' 
Ur,  6  B.  &  C.  360 ;  Com.  Dig.  Biem^ 
(D)3. 

(z)  Page  88;  see  also  Hinie  v. 
WkiUhouie,  7  East  R.  571. 
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limited,  and  when  not:  in  the  first  case,  the  contract  is  good 
immediately,  and  an  action  lies  upon  it  without  payment ;  but  in 
the  other,  not  so :  as,  if  a  man  buy  of  a  draper  twenty  yards 
of  doth,  the  bargain  is  void  if  he  do  not  pay  the  money,  at  the 
price  agreed  upon,  immediately ;  but  if  the  day  of  payment  be 
appmnted  by  agreement  of  the  parties,  in  that  case  one  shall  have 
his  action  for  the  money,  and  the  other  for  not  delivering  the 
cloth  {ay 

If  a  party  undertake  to  repair  a  carriage  for  his  creditor,  upon 
the  terms  that  he  should  be  paid  reaebf  money  for  the  repairs ;  the 
dditor  has  a  lien  on  the  carriage  for  the  price  of  the  repairs,  for 
the  creditor  cannot  effectually  claim  the  carriage  on  a  mere  offer 
to  set  off  his  debt  against  the  price  (6). 

The  right  of  "property  (and  risk)  may  thus  be  in  the  vendee;  the 
right  otpoMession  in  the  vendor.  In  Tarling  v.  Baxter  (c),  ^•, 
OQ  the  4th  of  January,  agreed  to  sell  to  B.  a  stack  of  hay,  for 
1452.,  payable  the  4th  of  February ;  the  same  to  be  allowed  to 
itand  on  A.'^s  premises,  until  the  Ist  of  May.  B.  stipulated  that 
the  hay  should  not  be  cut  until  paid  for.  It  was  held,  that  this 
was  a  contract  for  an  immediate,  not  a  future  sale,  and  that  the 
property  in  the  hay  passed  by  it  immediately  to  the  vendee;  and 
that  the  same  having  been  subsequently  destroyed  by  fire,  the 
loss  fell  upon  him. 

If  two  are  agreed  upon  the  price,  and  the  buyer  departs 
without  tendering  the  money,  and  comes  the  next  day  and  tenders 
it,  the  other  may  refuse ;  for  he  is  not  bound  to  wait,  unless  a 
day  of  payment  was  agreed  between  them  (cQ. 

We  must,  however,  advert  in  these  cases  to  the  Statute  of 
Frauds.  If  the  bargain  be  not  conformable  with  its  enactments, 
it  is  void,  and  no  property  passes. 

Js  to  the  Sale  of  Goodg,  part  of  a  larger  bulk : — Although  a 
contract  for  the  sale  of  goods,  be  complete  and  binding  in  other 
respects,  the  property  in  them  remains  in  the  vendor^  and  they 
are  at  his  risk,  if  any  material  acts  remain  to  be  done,  before  the 
delivery,  to  distinguish  or  ascertain  the  price  thereof.     In  other 


(a)  Per  Curiam,  Dyer,  30  a.  the  latter  vests;  Clayton  ▼.  Burthen- 

{b)  Clarke  v.  Fell,  I  N.  &  M.  244.  shaw,  5  B.  &  C.  41,  46. 

(c)  6  B.  &  C.  360.     Agreement  to  {d)  Bro.  Ab.  Contract,  pi.  26 ;  6 

take  premises,  and  buy  fixtures,  &c.,  Vin.  Ab.  015. 

at  a  Taluatioo,  where  the  properly  in 


soo 
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words,  where  a  portion  of  an  entire  bulk  of  goods  is  sold,  tbc 
contract  is  incomplete,  and  no  property  in  any  one  particular  por- 
tion passes,  if  such  part  be  not  in  its  nature  distinguishable  or 
ascertainable,  without  weighing,  &c. ;  and  it  has  not  been  distin* 
guishcd  and  separated  from  the  entire  quantity  (e). 

Therefore,  where  several  bales  of  skins,  (stated  in  the  contract 
to  contain  five  dozen  in  each  bale),  were  sold  at  a  certain  sum  per 
dozen ;  and  it  was  the  duty  of  the  seller  to  count  over  the  skina^ 
to  see  how  many  each  bale  actually  contained,  but  before  any 
enumeration  took  place,  the  whole  were  consumed  by  fire ;  Lord 
EUenboroughy  and  Sir  James  Mansfield^  held  that  an  action  could 
not  be  maintained  against  the  purchaser,  for  the  value  of  the 
skins,  and  that  the  loss  fell  entirely  upon  the  seller  (y  )• 

So  where  it  appeared,  that  on  the  sale  of  oil,  it  is  the  custom^ 
before  the  delivery,  for  the  casks  to  be  searched  by  the  seller's 
cooper ;  and  for  a  broker,  on  behalf  of  both  parties,  to  asoertain 
the  foot  dirt  and  water  in  each,  (for  which  allowance  was  to  be- 
made),  and  then  the  casks  were  to  be  filled  up  by  the  seller^* 
cooper  at  their  expense ;  it  was  held,  that  till  such  acts  were  done^ 
and  such  delivery  was  made,  the  contract  was  not  complete  t» 
pass  the  property,  and  the  vendor  might,  on  the  insolvency  and. 
subsequent  bankruptcy  of  the  buyer,  countermand  the  sale  (g). 
The  same  rule  holds  in  the  case  of  a  sale  of  ten  out  of  twenty  tons 
of  flax,  the  same  being  in  mats  of  an  unequal  size  and  quantity  (A) « 
or  of  so  many  tons  of  a  larger  quantity  of  oil  (t).     And  although 
the  subject  matter  of  the  sale  be  clearly  ascertained,  yet  if  the 
price  cannot  be  calculated  until  both  parties  have  weighed  the 


(c)  By  the  French  law,  Code  Civil, 
Iiv.3,  tit.  6,  c.  1,  art.  158,5, 1586,  1587. 
"  Lorsqne  des  marchandises  ne  tout 
JHU  vendues  en  hlocj  muis  au  puidsj  an 
compte,  ou  d  la  nicsure,  le  rente  n\'st 
jxnnl  parfaitCt  en  ce  sens  que  let  choses 
vendues  sont  aux  risques  du  vendeur 
jusqu  a  ce  qu^clles  soient  peseesy  comp' 
teeSf  ou  mesuries;  mats  Cacheteur  pent 
en  deinander  ou  la  dilivrance  ou  des 
{iommages'intcrets,  sUl  y  a  lieu,  en  ctut 
d'inextcution  de  Vengu(jement.  Si,  au 
contrairey  les  marchandises  ont  ete  ren- 
dues  en  bloc,  la  rente  est  jmrfaite, 
quoiquc  les  marchandises  n^aitnt  jms 
encore  6tv  pesees,  comptecs,  ou  mesurces. 


A  regard  du  vin,  de  thuile^  et  des  auttet 
choses  que  I'on  est  dans  Cusage  de  goA- 
ter  avant  d*cn  /aire  Vachat  U  n  y  sl 
point  de  rente  tant  que  Pacheleur  ne  ks 
a  pas  gou  lees  et  agrHs^^ 

(/)  Zagury  t.  Purnelly  2  Camp. 
240,  242,  u.  And  see  Hanson  t. 
Meyer,  6  £ast,  614  ;  Rugg  v.  MineU^ 
11  Ea«t,2l0. 

(g)  Wallace  v.  Breeds,  13  East,  522. 

(A)  Busk  V.  Davis,  2  M.  &  Sel.  397; 
Shepley  v.  Darts,  5  Taunt.  617;  see 
Austen  v.  Craven,  4  Taunt.  644. 

(t)  White  y.  Wilh,  5  Taunt  176; 
1  Marsh.  11. 258,  S.  C. 
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goods,  no  property  therein  passes  to  tlie  vendee,  till  such  act  be 
done;  as  in  the  case  of  the  sale  oi a  stack  qfbark^  at  a  certain 
price  per  ton  (i). 

In  these  cases  no  property  passes;  and  an  action  cannot  be 
maintained  on  the  count  for  goods  bargmned  and  sold,  until  there 
has  been  a  selection  and  appropriation  of  the  part  of  the  htrger 
parcel  of  goods.     But  when  the  vendor  has  appropriated  part  of 
the  quantity  sold,  for  the  benefit  of  the  vendee,  the  property  in  the 
article  sold  passes  to  the  vendee ;  although  the  vendor  is  not  bound 
to  part  with  the  possession  until  he  is  paid  the  price.     A.  having 
iohis  warehouse  a  quantity  of  sugar,  in  bulk,  more  than  sufficient 
to  fill  twenty  hogsheads,  agreed  to  sell  twenty  hogsheads  to  B. 
but  there  was  no  note  in  writing  of  the  contract  sufficient  to  satisfy 
the  Statute  of  Frauds.     Four  hogsheads  were  delivered  to,  and 
accepted  by  jB.;  A.  filled  up  and  appropriated  to  B,  sixteen  other 
liogsheads,  and  informed  him  that  they  were  ready,  and  desired 
him  to  take  them  away.     B.  said  he  would  take  them  as  soon  as 
he  could.     It  was  held  that  the  appropriation  having  been  made 
by  A.<f  and  assented  to  by  jS.,  the  property  in  the  sixteen  hogs- 
heads thereby  passed  to  the  latter ;  and  that  their  value  might  be 
X'eoovered  by  A.y  under  a  count  for  goods  bargained  and  sold  (/). 
And  in  the  case  of  a  contract  to  mantifacture  goods,  and  then 
sell  them,  it  is  a  general  rule  that  no  property  in  the  materials, 
«yr  the  article,  passes  to  the  vendee,  until  the  article  has  been 
'finished  and  delivered,  or  appropriated  to  the  benefit  of,  or  set 
apart  for,  the  vendee,  with  his  consent. 

In  Mucklow  V.  Mangles  (m),  which  was  an  action  of  trover  for 
a  barge,  it  was  held  that  although  the  party  who  ordered  it  to 
be  built  had  paid  money  on  account  equal  to  the  price,  and  his 
name  had  been  painted  thereon  by  the  builder,  the  vendee 
acquired  no  property  in  the  barge,  it  not  having  been  delivered  to 
the  vendee.  The  bargain  in  that  case  does  not  seem  to  have' 
provided  for  the  advances  which  were  made ;  and  the  advances  do 
not  appear  to  have  been  regulated  by  the  progress  of  the  work. 
In  a  subsequent  case  (n)  where  by  the  contract  for  building  a  ship^ 


(k)  Simmons  v.  Swift^  5  B.  &  C.  942.  See  observations  thereon,  ^ /Am- 

857 ;  8  D.  &  R.  693,  S.  C.  «m  v.  Bell,  8  B.  &  C.  282,  per  Bayley, 

(/)  Rohde  V.  ThwaUes,   6  B.  &  C.  J.;  Carrut/iers  v.  Payne, 5 Bing. 277 ; 

388.  2  M.  Ac  P.  429,  S.  C,  per  Best,  C.  J., 

(m)  1  Taunt  318.  and  Parke,  J. ;  see  Oldfield  v.  Lowe^ 

(n)  Wood%  ?.  Rtmell,  5  B.  &  Aid-  9  B.  &  C.  73, 78. 
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given  portions  of  the  price  were  to  be  paid  according  io  Ae 
progress  of  the  worJc^  it  was  oonndered  that  by  the  payment  of 
those  portions  of  the  price,  the  ship  was  irrevocably  appropriated 
to  the  person  paying  the  money.  It  was  a  case  in  effect  of  a 
purchase  of  the  specific  articles  of  which  the  ship  was  made.  Thu 
fact ;  and  the  circumstance  that  the  ship-builder  had  signed  the 
certificate  to  enable  the  purchaser  to  have  the  ship  r^^stered  in 
his  name ;  induced  the  Court  to  hold  that  the  general  property  in 
the  ship  had  passed  to  the  purchaser,  although  not  quite  finiahedy 
and  delivered  according  to  the  contract. 

In  AOdnsan  v.  BeU  (o)  it  appeared,  that  A  ,  having  a  patent 
for  certain  spinning  machinery,  received  an  order  from  B.  to  bsvc 
some  spinning  frames  made  for  him.  A*  employed  C.  to  make 
the  machines  for  £.,  and  informed  the  latter  he  had  so  done 
After  the  machines  had  been  completed,  A.  ordered  them  to  be. 
altered.  They  were  afterwards  completed  according  to  this  new 
order,  and  packed  up  in  boxes  for  B. ;  and  C.  informed  B.  that 
they  were  ready,  but  he  refused  to  accept  them.  It  was  held  that 
C.  could  not  recover  the  price  from  JB.  in  an  action  for  goods 
bargained  and  sold ;  or  for  work  and  labour,  and  materials. 
Bayle^j  J.,  observed,  ^*as  to  the  counts  for  work  and  labour,  if 
you  employ  a  man  to  build  a  house  on  your  land,  or  to  make  a 
chattel  with  your  materials,  the  party  who  does  the  work  has  no 
power  to  appropriate  the  produce  of  his  labour,  and  your  materials 
to  any  other  person.  Having  bestowed  his  labour  at  your  request 
on  your  materials,  he  may  maintain  an  action  against  you  far. 
work  and  labour.  But  if  you  employ  another  to  work  up  his 
own  materials  in  making  a  chattel,  then  he  may  appropriate  tlie 
produce  of  that  labour  and  materials  to  any  other  person.  No 
right  to  maintain  any  action  vests  in  him  during  the  progress  of 
the  work;  but  when  the  chattel  has  assumed  the  character 
bargained  for,  and  the  employer  accepted  it,  the  party  employed 
may  maintain  an  action  for  goods  sold  and  delivered,  or,  if  the 
employer  refuse  to  accept,  a  special  action  on  the  case  for  such 
refusal.  But  he  cannot  maintain  an  action  for  work  and  labour ; 
because  his  labour  was  bestowed  on  his  own  materials,  and  for 
himself,  and  not  for  the  person  who  employed  him.*^ 

If,  however,  both  the  bidder  and  purchaser  treat  the  article. 


(o)  8  B.  &  C.  277. 
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wim  made^  as  finisbcdi  and  consider  it  as  constructively  delivered, 
the  property  therein  vests  in  the  purchaser.  A  chariot  was  made 
ID  the  plaintiff  ^s  order,  and  paid  for  by  him.  When  JinWied  in 
other  respects,  the  plaintiff  ordered  a yVon^  secU  to  be  added; 
but  the  builder  being  slow  in  making  the  addition,  the  plaintiff 
KDt  for  the  chariot  repeatedly,  and  the  builder  promised  to  deliver 
it  The  plaintiff  being  afterwards  dissatisfied  ordered  the  chariot 
to  be  sold  ;  and,  according  to  the  custom  of  the  trade,  it  stood  in 
the  builder's  warehouse  for  the  purpose,  the  front  seat  not  having 
beoi  added,  until  the  builder  became  a  bankrupt.  It  was  held, 
that  the  plaintiff  had  become  the  owner  of  the  chariot,  and  might 
maintain  trover  against  the  builder^s  assignee,  (p). 

The  plaintiff  verbally  contracted  to  build  a  waggon  for  the 
defendant.  Whilst  it  was  being  made  upon  the  plaintiff ''s  pre- 
ndtes,  the  defendant  procured  a  third  person  to  perform  part  of 
the  work,  and  paid  him  for  his  time.  It  was  afterwards  finished, 
but  defendant  would  not  receive  it.  In  an  action  for  the  price,  it 
was  held  that  the  property  in  the  waggon  had  not  vested  absolutely 
in  the  defendant ;  and  that  there  was  not  a  sufBcienI  acceptance 
mider  the  Statute  of  Frauds  (9). 

In  the  case  of  a  sale  of  goods  by  auctiofiy  if  several  lots,  put  up 

Kparately,  be  separately  knocked  down  to  the  same  person,  and  on 

Ctth  occafflon  the  auctioneer  write  down  the  vendee's  name,  there 

ii»  in  point  of  law,  a  distinct  and  independent  contract  as  to  each 

lot;  although  the  purchaser  afterwards  sign  one  memorandum, 

that  he  has  bought  the  several  lots(r).     But  in  the  case  of  a 

party,  upon  one  and  the  same  occasion,  and  at  the  same  time, 

Verbally  ordering  various  articles  of  a  tradesman,  there  is  not 

llecessarily  a  distinct  contract  as   to  each  article,  although  a 

Separate  price  for  each  was  fixed ;  and  it  seems  to  be  a  question, 

Whether,  under  all  the  circumstances,  it  was  intended  to  be  an 

^niire  contract.     In  Baldey  v.  Parker  (s),  it  appeared  that  J, 

Vent  to  the  shop  of  B.  and  Co.  linendrapers,  and  contracted  for 

^he  purchase  of  various  articles ;  a  separate  price  for  each  Ixiiuin: 

agreed  upon.     A.  then  assisted  in  cutting  some  of  the  goudh,  uiu\ 


(p)  Carruthert  v.  Payne,  2  M.  &  P.  Ad.  77.     See  Emmtrtou  v.  /A^v    y 

429 ;  5  Bing.  270,  S.  C.  Taunt  38  ;  ante,  U'-i^. 

(q)  Maberley  t.  Sheppard,  10  Bing.  {s)  3  D.  &c  R,  UrZU ,  W  hy /,  r    ^, 

Inf.  o.  V/. 

(r)  Eooti  T.  Lord  Dormer^  4  B.  & 


S04 


SALE   OF  GOODS. 


marked  otHers ;  and  he  desired  that  an  account  of  the  whole 
might  be  sent  to  him.  A  bill  of  parcels  was  accordingly  sent 
with  the  goods ;  and  A.  on  that  occasion  required  a  discount  on 
the  whole  to  be  allowed  him  for  ready  money,  which  was  declined ; 
and  A.  then  refused  to  take  any  of  the  goods.  It  was  decided 
that  looking  to  the  whole  transaction,  there  was  an  entire  contract; 
and  not  a  distinct  or  separate  sale  of  each  article.  But  where 
there  was  an  absolute  order  of^  and  bargain  for,  one  article ;  and 
at  the  same  time  an  incomplete  order,  (reserving  an  option  of  sale,) 
as  to  another  article,  it  was  decided  that  the  orders  were  distinct, 
not  joint  {t). 

Sale  by  a  xorongful  Possessor  (u): — The  general  rule  of  the  law 
of  England  is,  that  a  man  who  has  no  authority  to  sell,  cannot, 
by  making  a  sale,  transfer  the  property  to  another.  If  the  real 
owner  of  goods  suffer  another  to  have  possession  of  his  property, 
and  of  those  documents,  which  are  the  indicid  of  property,  then, 
perhaps,  a  sale  by  such  a  person  would  bind  the  true  owner  («)• 

The  late  important  statute  of  6  6.  4,  c.  94,  relative  to  the 
sale  of  goods  by  ajactor  or  agents  has  been'already  noticed. 

There  is  an  exception  to  the  principle  that  the  sale  of  goods 
by  a  tortious  holder  of  them  shall  not  transfer  any  legal  title 
thereto,  in  the  case  of  a  sale  in  market  overt*  This  is  an  exception 
originating  in  the  manifest  injustice  and  impolicy  of  permitting 
sales  of  a  public  description  to  be  impeached  by  a  party  who 
could  not,  by  due  diligence,  be  discovered. 

Market  overt^  or  open  market,  is  a  fair  or  market  held  at  stated 
intervals,  in  particular  places,  by  virtue  of  a  charter  or  prescrip- 
tion. In  the  city  of  London  (^),  every  shop,  (but  not  a  wharf,) 
is,  (on  every  day  except  Sunday,)  market  overt,  in  regard  to  the 
goods  usually  and  publicly  sold  therein.  But,  in  all  these  cases, 
the  sale  must  be  in  the  usual  and  public  or  exposed  part  of  the 
premises  where  the  goods  are  placed  for  sale,  not  in  a  back  room; 


(£)  Price  V.  Lea,  I  B.  &  C.  156. 

(tt)  We  have  already  fully  consi- 
dered the  capacity  of  parties  to  con- 
tract, and  the  law  of  contracts  as  it 
regards  particular  parties.  1 1  only  re- 
mains to  treat  here  of  sales  hv  parties 
ifvho  have  no  title  to  the  goods.  The 
general  law,  as  to  capacity  to  contract, 
applies  as  well  to  sales  as  to  other 
bai]gain!;. 


(a?)  Dyer  v.  Pearson,  3  B.  &  C.  42 ; 
per  Abbott,  C.  J.;  4  D.  &  R.  662,  S. 
C. ;  Boi/son  v.  Coles,  6  M.  &  Selw.  23, 
24,perBayley,  J. ;  WiUiatru  v.  Batitm^ 
3  Bing.  145,  per  Best,  C.  J.  When 
an  authority  to  sell  shall  be  presamed 
against  the  owner,  see  anUj  172. 

(v)  Semble  not  the  Strand ;  Amm. 
12  Mod.  R.  521. 
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ttid  DO  place  is  for  this  purpose  a  market  oroert^  except  as  to  goods 
usuallj  sold  therein,  and  appropriate  to  the  trade  of  the  occupier. 
And  the  exception  applies  only  to  bond  fide  sales  commenced  and 
perfected  in  the  market  overtj  not  to  gifts  or  pawns  therein  (;?). 

By  the  7  &  8  G.  4,  c.  29,  s.  57  (a),  the  owner  of  any  chattel, 

fcc,  or  other  property,  stolen^  is  entitled  to  restitution,  (although 

die  chattel  may  have  been  bond  fide  sold  in  the  interim,)  provided 

the  owner,  or  his  executor,  shall  prosecute  the  thief  or  receiver  to 

conyiction,  and  the  Court  shall  award  restitution.     There  is  an 

exception,  if  it  appear  before  the  award  of  restitution,  that  any 

valuable  security  shall  have  been  bonA  fide  paid  or  discharged  by 

the  party  liable ;  and  in  the  case  of  a  negociable  instrument  bond 

JUe  taken  by  transfer,  or  delivery,  by  any  person  for  a  valuable 

oonsideration,  without  any  notice,  or  without  any  reasonable  cause 

to  suspect,  that  the  same  had  been  stolen. 

The  right  to  follow  goods  sold,  &c.,  by  a  person  who  obtained 
them  by  frauds  will  be  considered  hereafter. 

Sndly.   Of  the   Statute  of   Frauds,   as  it  affects  Con- 
tracts FOR  the  Sale  of  Goous. 

By  the  common  law,  a  parol  contract  for  the  sale  of  goods  is 
Talid.  But,  by  the  17th  section  of  the  Statute  of  Frauds,  29 
Car.  S,  c.  3,  it  is  enacted,  that  no  contract  for  the  sale  of  any 
£OodSj  wares,  and  merchandizes  (i),  Jor  the  price  of  10/.  sterling, 


(ar)  2  Inst.  713.  Case  of  Market 
Owrt,  5  Co.  R.  836 ;  2  Roll.  Ab.  tit. 
Market  Overt, ;  Bac.  Ab.  Fairs,  (E) ; 
2  Bla.  C.  449 ;  Wilkinson  v.  Kmgy  2 
Camp.  335  ;  see  ante,  304,  note  (x), 

(c)  As  to  the  sale  of  stolen  horses, 
see  2  and  3  P.  &  M.  c.  7;  31  Eliz.  c. 
12;  2  Bla.  C.  450;  Gibbs's  Case, 
Owen,  27;  1  Leon.  158. 

(b)  The  statute  has  not  the  word 
dUUteU.  Clearly,  however,  it  extends 
to  contracts  for  the  sale  of  horses,  and 
other  live  animals ;  see  post  309.  The 
word  goods  is  evidently  used  in  con- 
tradistinction to  reallj/.  But  it  would 
seem  that  this  section  of  the  statute 
can  relate  only  to  such  chattels  or  per- 
sonalty, as  are  capable  of  delivery. 
Query  whether  it  extends  to  a  contract 
to  sell  or  transfer  shares  or  stock  in  a 


company.  In  Pickering  v.  Apviebi/j 
1  Comyn  R.  354;  2  Eq.  Cas.  Ab.  50, 
pi.  27,  8.  C,  the  question  was  before 
all  the  judges  of  England,  who  were 
equally  divided  upon  it,  six  against 
six ;  see  per  Lord  Chancellor,  Colt  v. 
Netervillcj  2  P.  Wms.  308 ;  CruU  v. 
Dodson,  Select  Cases  in  Chan.  41 ;  Vin. 
Ab.  Contracts,  (H)  pi.  46.  In  Leigh 
r.  Banner,  1  Esp.  K.  403,  an  agree- 
ment between  merchants  that  one  shall 
take  a  share  in  the  outfit  of  a  ship 
and  the  adventure,  was  held  by  liOrd 
Kenyon  not  to  be  an  agreement  "  for 
the  sale  of  goods,"  within  the  proviso 
in  the  stamp  act.  Semble  that  an 
agreement  for  a  partnership  need  not 
be  in  writing.  As  tu  contracts  for 
fixtures,  ante,  283  ;  Wick  v.  Hodgson, 
12  Moor,  213. 
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or  upwards,  shall  be  allowed  to  be  good ;  except  the  buyer  shall 
(1st)  accept  part  of  the  goods  so  sold,  and  actually  rec^ve  the 
same ;  or  (2ndly)  shall  give  something  in  eameH  to  bind  the  bar- 
gain, or  in  part  of  payment ;  or  (cirdly)  unless  some  pnemorandum 
or  note  in  wiitinffy  of  the  same  bargain,  be  made,  and  signed  by 
the  parties  to  be  charged  with  such  contract,  or  their  agents  there- 
unto lawfully  authorised  (c). 

It  will  be  observed,  that  the  above  enactment  is  confined  to  a 
contract  for  the  sale  of  goods.     A  distinction  was  once  made 
between  an  exectUorjj  and  an  executed  agreement  for  the  sale  oT 
goods ;  it  being  considered,  that  the  former  only  was  within  the 
statute.     That  distinction  was,  however,  over-ruled  (d).     It  won 
also  held,  that  if  the  thing  bought  was,  at  the  time,  in  esse^ 
though  in  an  imperfect  and  unfit  state,  and  the  parties  evidently 
contemplated,  in  substance,  a  sale  of  goods,  the  statute  applied ; 
as  a  contract  for  flour,  though  not  then  prepared,  and    then 
unground  (e).  But  the  statute  was  held  not  to  apply  to  contracts 
strictly  for  work^  and  labour,  and  materials ;  that  is,  a  contract 
to  make  or  complete  and  deliver,  injuturoj  goods  not  in  existence, 
and  consequently  not  capable  of  delivery,  or  part  acceptance,  at 
the  time  of  the  bargain ;  as  a  contract  to  make  or  build  a  ship, 
chariot,  &c.  (/). 

By  the  statute  9  6.  4,  c.  14,  s.  7,  after  reciting  that  it  hsft 
been  held,  that  the  English  and  Irish  (g)  Statutes  of  Frauds,  as 
to  the  sale  of  gooils,  do  not  extend  to  certain  executory  contracts 
for  the  sale  of  g(x)ds,  which,  nevertheless,  are  within  the  mischief 
thereby  intended  to  be  remedied;  and  that  it  is  expedient  to 
extend  the  said  enactments  to  such  executory  contracts,  it  is  pro- 
vided, *^  That  the  said  enactments  shall  extend  to  all  contracts  for 


(c)  It  is  worthy  of  observation,  tliat 
ill  regard  to  ot/i^  contracts  uitliiu  this 
important  statute,  it  provides  no  other 
medium  of  proof,  and  affords  and  re- 
quires no  other  ceremony, tlian  writing; 
but  as  to  the  sale  of  goods,  one  of  the 
most  ordinary  transactions,  it  wisely 
permits  the  validity  of  the  bargain  ^> 
be  established  by  other  tokens  and 
evidences. 

(rf)  Rondeau  v.  Wi/utl,  2  Hen.  Bla. 
03  ;  Coitper  v.  EUtoii,  7  T.  K.  11. 

(p)  Garbuti  V.  WaUton,  5  B.  (Sc  Aid. 
613;  1  D.  &  R.  219,  S.  C.  A  con- 
tract to  sell  oil  not  then  expressed  from 


seed  in  tlie  vendor's  possession,  WWtM 
V.  Atkimtmj  6  Taunt  11 ;  or  to  supply 
a  house  witli  pipes  to  be  laid  in  a  spe- 
cified manner,  nest  MiddleMexWater- 
works  Company  v.  Suwerkropp^  Moo. 
&  M.  408 ;  is  a  contract  for  the  sale 
of  goods. 

(/*}  Totvers  V.  Osborne,  1  Stra.506; 
Cooper  v.  Eision,  7  T.  R.  17 ;  Bmx- 
ton  V.  Bedally  3  East,  305 ;  Mueklow 
V.  Mangles,  1  Taunt.  318,  320  ;  Ewt- 
merson  v.  Ileelis,  2  Taunt.  42  ;  Grotei 
V.  /^t*c*,3  M.  &  Selw.  178. 

(v)  The  statute,  iMf .  4,  does  uot  ex- 
tend to  Scotland,     A/.,  sec.  9. 
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the  sale  of  goods^  of  the  value  of  ten  pounds  sterling  and  upwards, 
notwithstanding  the  goods  may  be  intended  to  be  delivered  at  some 
future  time^  or  may  not^  at  the  time  of  such  contract,  be  actually 
made^  procured^  or  provided^  or  Jit  or  ready  for  delivery^  or  some 
ad  may  be  requisite  for  the  making  or  completing  thereof,  or 
rendering  the  ^me  Jit  Jbr  delivery.'' 

In  Cobbcid  v.  Curton  (7i),  it  was  decided  that  an  agreement 
by  the  master  of  a  ship,  to  convey  com,  within  a  given  time,  from 
/.  to  iil,  and,  having  delivered  it  at  H.j  to  fetch  from  B.  and 
deliver  to  the  plaintiff  at  /.  a  cargo  of  coals,  at  ^^.  per  chaldron, 
to  be  paid  for  on  delivery,  is  not  within  the  Statute  of  Frauds; 
and  need  not,  therefore,  be  in  writing.  The  Court  thought  there 
was  no  contract  by  the  master  of  the  ship  to  seU  coals,  but  to  pro- 
cure and  provide  them  for  the  plaintiff,  at  J?.,  and  afterwards 
bring  them  to  /. ;  and  that,  if  the  defendant  had  found  it  impo»- 
aible  to  procure  coals  at  J?.,  no  action  would  have  lain  against 
liim  for  breach  of  contract  to  deliver  coals. 

It  seems  that  if  the  price  amount  to  10/.,  the  contract  is  within 
the  statute,  although  at  the  time  of  the  bargain  it  was  uncertain 
whether  the  price  would  amount  to  that  sum  (i).  Nor  is  it  mate- 
rial that  the  price  agreed  upon  was  enhanced  by  the  fact,  that  the 
vendor  had  to  incur  an  expense  in  causing  the  goods  to  be  con- 
veyed to  the  purchaser  (k). 

It  is  now  settled  that  the  sale  of  goods,  (as  well  as  lands,)  by 
public  auction,  is  within  the  Statute  of  Frauds  (Z).  If  several 
lots  be  knocked  down  to  the  same  person,  there  is,  in  law,  a  sepa- 
rate contract  as  to  each  lot,  although  but  one  memorandum  be 
afterwards  signed  relative  to  the  several  lots  (m).  Doubtless,  the 
statute  applies  to  a  contract  for  a  sale  made  in  market  overt  (n). 

Contracts  for  the  sale  of  trees  and  growing  crops,  as  they  are 
affected  by  the  Statute  of  Frauds,  have  been  already  considered  (o). 
A  parol  contract  for  letting  land,  for  fourteen  years;  the  tenant  to 
take  crops,  and  pay  for  labour,  seeds,  &c.,  is  an  entire  contract,  and 
void  in  toto  (/?). 


(h)  1  C.  &  P.  51 ;    8  Moor,  466 ;  C.  945  ;  4  D.  &  R.  556,  S.  C. 

aud  1  BiDg.  399,  S.  C.     Sed  qu.  (m)  Roots  v.  Lord  Dormer,  4  B.  & 

(i)  Waits  V.  Friend,  10  B.  &  C.  448,  Ad.  77 ;  see  ante,  238. 

449,  note.  (n)  See  per  Lord  Ellenborougb,  in 

(ft)  AfuieijY.  Emery,  4  M.  &.  Sel.  Ilinde  v.  Whitehouse,  7  East,  568. 

262.  (o)  Ante,  241. 

(0  Hinde  ▼.  Whitehouse,  7  East,  (»)   Earl  Falmouth  v.  Thomat,  1 

568;  Kenworthy  ▼.  Schofield,  9  B.  &  C.  k  M.  89. 
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ist.  A9  to  the  delivery  and  acceptance  of  part  of  the  goods. 

*^  In  order  to  satisfy  the  statute,  there  must  be  a  delivery  of 
goods  by  the  vendor,  with  an  intention  of  vesting  the  right  of 
possession  in  the  vendee;  and  there  must  be  an  actual  acceptance 
by  the  latter,  with  an  intention  of  taking  to  the  possession  as 
owner  (5)."    The  acceptance  must  be  unequivocal  (r). 

It  has  been  holdcn,  that  a  written  order,  given  by  the  seller  of 
goods  to  the  buyer,  directing  the  dock  company,  or  person  in 
whose  care  the  goods  are,  to  deliver  them  to  the  vendee,  is  a  suffi- 
cient delivery  within  the  statute  (a).  But  it  seems  to  be  necessary 
in  such  case^  not  only  that  the  purchaser  should  accept  the  delivery 
order,  but  that  the  party  holding  the  goods,  and  who  is  agent  of 
the  vendor,  should  recognise  the  order,  and  assent  to  retain  the 
goods  for  the  vendee  (t).  So,  a  transfer  of  wine,  sold  by  parol, 
in  the  books  of  the  London  Dock  Company^  would,  if  made  by 
the  vendee's  assent,  amount  to  a  symbolical  delivery  (u).  And 
after  a  bargain  and  sale  of  ponderous  goods,  as  a  stack  of  hay, 
between  the  parties,  on  the  spot,  evidence  that  the  vendee  actually 
sold  part  of  it  to  another  person,  (by  whom,  though  against  the 
the  vendee^s  approbation,  it  was  taken  away,)  has  been  considered 
sufficient  to  warrant  the  jury  (x),  in  finding  a  delivery  to,  and 
acceptance  by,  the  vendee  to  satisfy  the  statute  [y).  Lord  Kenyan 
observed,  ^^  where  goods  are  ponderous  and  incapable  of  being 
handed  over  from  one  to  anotlier  there  need  not  be  an  actual 
delivery  ;  but  it  may  be  done  by  that  which  is  tantamount,  such 
as  the  delivery  of  the  key  of  a  warehouse  in  which  the  goods  are 
lodged,  or  by  delivery  of  other  indicia  of  property."  We  have 
before  {z)  noticed  some  cases  in  which  the  Court  have  considered 
that  there  was  a  sufficient  selection,  and  appropriation  or  separa- 
tion of  goods,  part  of  a  larger  bulk,  to  vest  the  property  in  the 
particular  part  in  the  vendee ;  but  in  these  instances,  it  must 


(g)  Per  Cur.  Phillips  v.  BUtoUi,  2 
B.  &  C,  513;  3  D.  &  R.  827,  S.  C. 

(r)  Per  Best,  C.  J.,  Nicholle  v. 
Plumcy  I  C.  &  P.  273 ;  Hanson  v. 
Armitagc,  1  D.  &  R.  128,  5  B.  & 
Aid.  557,S.C.  Thcp^iu^must  clearly 
prove  that  the  statute  has  been  satis- 
fied; Maberlci/  v.  Sheppard^  10  Bing. 
102,perTindul,  C.J. 

(f)  Searle  v.  KcevcSf  2  Ef*p.  R,  598, 
/w  K>re,  C.  J. 


(t)  Sec  Lucas  v.  Dorrien^  7  Taunt. 
278 ;  Bentall  r.  Buruy  3  B.  &  C.  42^; 
5  I).  &  R.  284,  S.  C. 

(m)  Ptr  Best,  C.J.,  Proctor  v.  Janesy 
2  C.  &  P.  535. 

( J)  See  Phillips  v.  Bistolli,  2  B.  & 
C.  511;  3  D.  &R.  822,  S.C. 

(^)  Chaplin  v.  liogers,  1  East,  192 ; 
observed  upon  iu  Maberley  y.  Shep' 
jmrd,  10  Bing.  99. 

(z)  Ante,  302. 
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appear  that  the  provisions  of  the  Statute  of  Frauds  have  been 
complied  with. 

In  Elmore  v.  Stone  {a\  it  appeared  that  the  plaintiff,  who 
kept  a  livery  stable,  and  was  a  horse-dealer,  having  demanded  a 
certain  sum  as  the  price  of  the  horses  in  question,  the  defendant, 
after  offering  a  less  price,  which  was  rejected,  at  length  sent  word 
that  "  the  horses  were  his,  but  that,  as  he  had  neither  servant  nor 
stable,  the  plaintiff  must  keep  them  at  livery  for  himJ'  The 
plaintiff  upon  this  removed  them  out  of  his  sale  stable,  into 
another  stable.  And  the  Court  decided,  that  this  amounted  to  a 
delivery,  within  the  Statute  of  Frauds; — that  there  was  a  change 
of  possession ; — that  the  plaintiff  gave  up  his  lienjbr  the  price; 
and  T^eld  the  horses^  not  as  owner,  but  as  any  other  livery-stable 
keeper  might  have  done.  In  the  subsequent  case  of  Carter  v. 
Touissant  {b),  the  circumstances  were,  that  a  horse  was  sold  by 
verbal  contract,  but  no  time  was  fixed  for  the  payment  of  the 
price.  The  horse  was  to  remain  with  the  vendor  for  twenty  days, 
without  any  charge  to  the  vendee.  At  the  expiration  of  that 
time,  the  horse  having  been  previously  fired,  with  the  defendant's 
approbation,  was,  by  his  direction,  sent  to  grass,  and  entered  as 
one  of  the  vendor's  horses.  The  Court  held  that  there  was  no 
acceptance  of  the  horse  by  the  vendee,  within  the  statute.  They 
distinguished  the  case  from  that  of  Elmore  v.  Stone^  and  con- 
sidered that  the  plaintiff  ^s  character  as  owner  remained  unclianged 
from  first  to  last ;  and  that  he  could  not  have  been  compelled  to 
deliver  the  horse,  without  the  payment  of  the  money ;  but  that 
the  case  might  have  been  different,  had  the  horse  been  sent  to 
pasture,  and  entered  in  the  defendant'^s  name  by  his  direction. 
The  right  of  the  vendor  to  retain  possession,  as  a  lien  for  the  price, 
and  the  absence  of  any  fact  showing  the  abandonment  of  such 
lien,  will,  in  general,  lead  to  the  conclusion  that  there  has  been 
no  sufficient  acceptance  to  satisfy  the  act  (c). 

A,  agreed  to  purchase  a  horse  from  J?.,  for  ready  money j  and 


(a)  1  Taunt  458.    This  has  been  (6)  5  B.  &  Aid.  855. 

doubted,  and  is  open  to  much  argu-  (c)  See  Phillips  v.  BiiioUi^  2  B.  & 

mcnt;  we  per  Bayley,  J.,  Howe  v.  C.  511,  514 ;  3  D.  &  R.  822,  S.  C; 

Pdmery  3  B.  &  Aid.  324  ;  and  Best,  Hatces  v.  Watson,  2  B.  &  C.  540;  4  D. 

C.  J.,  Proctor  y.  Jones,  2  C.  ^  P.  534.  $l  R.  22,  S.  C. ;  Baldey  v.  Parker,  2 

But  it  seems  not  to  have  been  ear-  B.  h  C.  44 ;  Maberley  v.  Sheppard^ 

prtMsly  o?erruled ;  sec  Smith  v.  Sur-  10  Bing.  101,  102.  perTinM^  u.  J. 
t,  9  B.  &  C.  570,  per  Bayley,  J. 
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to  take  him  within  a  time  agreed  upon.  About  the  expiratioo  of 
that  time,  J.  rode  the  fiorse^  and  gave  directions  as  to  its  treat- 
ment, &c ,  but  requested  that  it  might  remain  in  B.*s  possession 
for  a  further  time,  at  the  expiration  of  which  he  promised  to  fetch 
it  away  and  pay  the  price ;  to  which  B.  assented.  The  horse  died 
before  A.  paid  the  price,  or  took  it  away.  The  Court  held,  that 
there  was  no  sufficient  acceptance  o{  the  horse  to  render  the  vendee 
liable  for  the  price  ;  on  the  ground  that  the  payment  of  ike  price 
roas  to  be  an  act  concurrent  with  the  delivery  of  the  horse ;  that 
the  defendant  had  no  property  in  the  horse  till  the  price  was  paid, 
and,  till  then,  could  not  exercise  any  act  of  ownership,  so  as 
to  change  the  property,  which  consequently  remained  in  the 
vendor  (d). 

The  statute  requires  that  the  purchaser  shall  "  actually  re- 
ceive" the  goods  ;  and  although  goods  are  forwarded  to  him,  by 
a  carrier,  &c.  (c\  by  his  dir^ction,  still  there  is  no  actual  accept- 
ance to  satisfy  the  act,  so  long  as  the  buyer  continues  to  have  a 
right  to  object,  either  to  the  quantum  or  quality  of  the  goods. 

Thus,  in  Kent  v.  Huskinson  (y),  where  A.  having  sent  to  B. 
a  bale  of  sponge,  under  a  verbal  order  from  the  latter,  and  B* 
returned  the  goods,  and  at  the  same  time  wrote  a  letter  to  A,f 
stating  that  he  disapproved  thereof;  the  Court  held,  that  B, 
had  not  accepted  the  goods. 

In  the  case  of  a  contract  for  the  maiiujacture  of  an  article  (as 
building  a  waggon),  the  defendant's  employing  and  paying  a 
third  person  to  assist  the  plaintiff  in  the  work  whilst  on  the  plaii^ 
tiff^s  premises,  do  not  amount  to  an  acceptance  of  the  article,  it 
being  afterwards  completed  by  the  plaintiff,  but  not  received  by 
the  defendant  {g). 

The  same  principle  was  acted  upon  in  the  following  cases : — 

A  vendee  verbally  agreed,  at  a  public  market,  with  the  agent 
of  the  vendor,  to  purchase  twelve  bushels  of  tares,  (then  in  the 
vendor'*8  possession,  constituting  part  of  a  larger  quantity  in  bulk,) 
to  remain  in  the  vendor^s  possession  till  called  for.  The  agent,  on 
his  return  home,  measured  and  set  apart  the  twelve  bushels.     It 


(d)  Tempest  v.  Fitzgerald,  3  B.  &  jH)st  347. 

Aid.  fitsO.  (/)  3  B.  &  P.  233. 

(e)  In  fjewral  tlie  deliver)'  to  a  car-  (//)  Mahcrley  ?.  Sfuppardy  lOBiug. 
rier,  is  a  delivery  to  the  consignee,  see  90  \  antty  303. 


,^a,  that  this  cua  --^-;^ttute  ,^^:        ^,  o:  ^'  - 

Tu>  -^e  the  ---^„,  had  be.n  ^  -  ^^^  ,„«    . 
Jlto  B.  resident  »n  v  f^r^arded  -  ^     _^  ,„     . 

ordered,  were  s«a  ^y         ,,,em  to  ^^-^^^  ^.  ....  i-« 
^*  ^•^tl  but  not  belonging  to  tarn    ^^^.  ._^    ..^. 

returned,  hot  -^         ^^    q.  J*  ^"'"^ 

^  acceptance  to  say  .^  selecung  »"-        ^..,^,,  ^.. 
TUe  defendant  s  ac     ^^^^^^  ^^^nu^  ^  ^. .  ^., 

A«.«eTv\  from  a  large  ^^  ^^i  tu.  , 

drapery ),  ^      ^e\»  to    ^^^,^   ■ 

orfenngabm    ^  daccj^  ^.    ^^,.,^ 

and  \>»ng  *^  7^„a  in  Ws  pre«*«^-  "^      ,    ^ 
at  bis  request  and  ^^^^  ^^,„^.  »   .-^^ 

^,  acceptance  -*      ^,,  ,^  .,  «^.-.    ^ 
.  uaa  not,  w"^"     .    „Vie  «'       **• 


\ 


^  his  request  aod^  ^^^^  ^^,„^:  .^ -^ 
^,  acceptance  -*      ^,,  ,^  .,  «^.-. 

^t  had  not,  wben  ^^^^^^  ^^ 

tbeconiract  v,as^  «  ^^  „,  tu.  .-«-- 

marking  1?^^;  JUe  within  tu^.  ^^^ 
constitute  an  acupt  ^^^^.  , .  ,.«^.  ^ 

the  name  was  aftx«^         ^^^^  ^^^„„«^   - 
purchase.!  the  article. 

ia*e"»"''^,  p. .27-2.     „„  v'    r 
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Groods  of  the  value  of  144/.  were  made  to  order,  and  remained 
in  the  possession  of  the  vendor,  at  the  request  of  the  vender  with 
the  exception  of  a  small  part,  which  the  latter  took  away.  It 
was  held,  that  there  was  no  acceptance  of  the  residue  within 
the  statute  (o). 

Nor  will  the  removal  of  goods,  in  the  vendor^s  own  boat,  to 
another  warehouse  of  his  own  or  his  agent^  on  a  stage  towards 
the  defendant'^s  residence,  by  the  direction  of  the  latter,  amount 
to  a  sufficient  delivery  (p). 

And  where  goods  were  knocked  down  to  a  bidder  at  an  auction, 
and  were  handed  to  him,  and  remained  in  his  possession  for  some 
minutes,  and  until  he  refused  to  take  them,  it  was  held  to  be  a 
question  for  the  jury,  whether  there  had  been  a  complete  deliveiy 
and  acceptance  between  the  parties;  it  appearing  that,  by  the  con- 
ditions of  sale^  the  vendee  was  to  pay  a  deposit,  and  the  residue  of 
the  price,  before  the  goods  were  removable  by  him  (;)• 

The  case  of  Smith  v.  Surman  (r)  deserves  attention.  A,  being 
the  owner  of  trees  growing  on  his  land,  verbally  agreed  with  B^ 
while  they  were  standing,  to  sell  him  the  timber  at  so  much  per 
foot ;  B.  afterwards  offered  to  sell  the  butts  of  the  trees  to  a 
third  person,  and  said  he  would  convert  the  tops  into  building 
stuff.  A.  afterwards,  by  letter,  required  B.  to  pay  for  the 
timber,  which  he  B.  had  bought  of  him.  B.  wrote  a  letter,  in 
answer,  stating,  that  he  had  bought  the  timber,  but  that  he  had 
bought  it  to  be  sound  and  good,  and  that  it  was  not  so.  It  was 
held,  that  there  had  been  no  part  acceptance  or  actual  receipt  of 
the  goods,  to  satisfy  the  statute ;  inasmuch  as  there  was  nothing 
to  shew  that  the  purchaser  had  divested  himself  of  his  right  to 
object  to  the  quality  of  the  goods,  or  that  the  seller  had  lost  his 
lien  for  the  price. 

So  in  Bcndter  v.  Amott  (*),  it  was  held  that  if  goods  are  sold 
upon  the  terms  that  they  shall  be  paid  for  on  delivery,  the  vendor 
cannot  sue  the  vendee  as  for  goods  sold  and  delivered^  although 
they  were  packed  in  the  vendee's  boxes,  by  his  consent ;  they 
remaining  throughout  the  transaction  in  the  vendor's  possesion. 
The  Court  seem  to  have  considered  that,  assuming  there  was  a 


(o)   Thompson  v.  Macermii^  3  B.  k,  (q)  Phillips  v.  Jiistolli,  2  B.  &  C. 

Cr.  1 ;  4  D.  ^c  R.  (UU,  S.  C.  511;  3  D.  .•^  R,  892,  S.  C. 

ip)  Anstey  v.  Emery,  4  M.  h  Sclw.  (r)  9  B.  vSc  C'.  TiOl  ;  ^mt  310. 

2<)2.  (s)  1  C.  Sc  M.  333. 
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Miffident  acceptance  by  the  vendee,  there  was  not  a  suiRcient 
ddvery  by  the  vendor  to  support  the  common  count  for  goods 
sold  and  delivered. 

The  delivery  of  a  sample,  which  is  not  part  of  the  thing  sold, 
viU  not  take  the  case  out  of  the  statute ;  but  if  the  sample  be 
ddivered,  and  received,  as  part  of  the  bulk,  it  then  binds  the 
contract  {t).  If  several  lots  be  separately  knocked  down  to  a 
purchaser,  the  acceptance  of  one  lot  would  not  constitute  an 
acceptance  of  the  others,  because  in  law  there  is  a  distinct  contract 
18  to  each  lot  (n). 

Where  the  contract  is  to  deliver  goods,  or  to  supply  a  publica- 
tioD  in  parts  or  parcels  at  different  intervals,  at  a  certain  price  for 
eich  part,  although  the  contract  may  be  void  for  want  of  writing 
18  regards  the  executory  part  of  it,  yet  the  prices  of  the  parts 
actually  received,  are  recoverable  under  a  count  for  goods 
lold  (x). 

It  seems,  that  a  parol  contract  for  the  sale  of  goods  to  be 
delivered,  and  which  are  accordingly  delivered,  within  a  year 
fiom  the  making  of  the  bargain,  but  which  by  the  terms  of  the 
contract,  are  not  to  be  paid  for  until  the  expiration  of  that  period, 
11  not  within  the  Jburth  section  of  the  Statute  of  Frauds;  which 
lequires  that  an  agreement  which  is  not  to  be  performed  within  a 
year  from  the  making  thereof,  shall  be  in  writing ;  because,  in 
such  case,  all  tliat  is  to  be  performed  on  one  side,  namely,  the 
ddivery  of  the  goods,  is  done  within  a  year  {y), 

^ndly.  Of  gtviiig  soinething  in  earfiest,  or  in  part  of  payment. 

After  earnest  given  upon  the  sale  of  goods,  the  vendor  can- 
^Jot  sell  them  to  another,  without  a  default  in  the  vendee ;  and 
therefore  if  the  vendee  do  not  come  and  pay  for,  and  take  away 
the  goods,  the  vendor  ought  to  go  and  request  him ;  and  if  he 
then  do  not  come  and  pay  for,  and  take  away  the  goods  in  a  con- 
venient time,  the  agreement  is  dissolved,  and  the  vendor  is  at 


(0  Ilinde  v.  Whilehouse,  7  East,  &  C.  386.    In  these  cases,  the  claim  is 

558;  Talverv.  Wat,  Holt,  N.  P.  R.  }x^Qa,quantummeruiUoTvalebant,tmd 

1 78.  not  upon  the  void  parol  contract ;  Earl 

(ii)  Ante^  307.  of  Falmouth  v.  Thomas,  I  C.  &  M.  89. 

(x)  Mawtr  v.  Pai/ne,  3  Ring.  285  ;  (y)   See  Bnydell  v.  Drutnmond,  1 1 

1 1  Moore,  2.  S.  C.     When  part  may  East,  152,  per  Ixwd  Ellenhoroufi^h ; 

be  recof cred  under  a  hindiup:  entire  Bracegirdle  v.  Ileald,  1  B.  &  Aid.  727, 

contract,  Oxendale  v.  Wetherell,  9  B.  per  Abbott,  J. ;  anU^  58. 
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lil)crty  to  sell  them  to  any  other  person  (at).  It  seems,  therefcnv, 
that  earnest  given  upon  a  sale  of  goods,  does  not  absolutely  alter, 
or  bind,  tlie  property  of  the  goods  contracted  for,  but  only  binds 
the  bargain  (a) ;  and  entitles  the  vendee  to  the  goods,  if  not 
guilty  of  an  express  default,  in  subsequently  refusing  to  pay  for 

them. 

To  constitute  a  payment  as  earnest,  or  a  part  payment,  within 
the  statute,  there  must  be  an  actual  transfer  or  delivery  of  the 
thing,  or  money,  agreed  to  be  given  as  earnest,  or  part  payment 
Therefore,  if  the  purchaser  of  goods  draw  the  edge  of  a  shilling 
over  the  hand  of  the  vendor,  and  return  the  money  into  his  own 
pocket,  which  in  the  north  of  Eiigland  is  called  the  striking  off  a 
bargain,  the  act  is  not  satisfied  {b). 

The  delivery  of  a  bill  of  exchange,  or  promissory  note,  oo 
account,  or  in  payment,  of  the  price  of  goods  sold  under  a  parol 
contract,  would  take  a  case  out  of  the  statute ;  such  instrument 
amounting  to  payment,  till  dishonoured  (r). 

3rdly.    Of  the  Contents  and  Signature  of  a  Contract 
IN  Writing  for  the  Sale  of  Goods. 

The  object  of  the  Statute  of  Frauds  was,  that  the  note  in  writing 
should  exckide  all  doubt  as  to  the  terms  of  the  contract  (d).  A 
memorandum  would  be  insufficient  which  did  not  mention  the 
names  of  both  the  contracting  parties,  or  their  agents  (e)\  and  the 
price  agreed  to  be  given  {y).  A  mere  fffer  or  proposal  in  writing 
would  not  be  sufficient,  unless  it  were  accepted  in  writing  (ff). 

But  it  is  not  necessary  that  the  whole  of  the  terms  of  the  con- 
tract for  the  sole  of  goods  should  be  comprised  in  one  written 


{:)  Per  Holt,  C.  J.,  Laniard  ?. 
Administratrix  of  Tilery  I  Salk,  113 ; 
Bui.  N.  P.  50 ;  Longford  v.  Adminis- 
tratrix of  Tiler,  6  Mod.  102;  Knight 
V.  Hopucr,  Skin.  647;  per  Lord  Ellen- 
boruugii,  Ilinde  v.  Whitehouse,  7  East, 
571 ;  ante,  29^,  299. 

(a)  /(/.,  Bui.  N.  i\  50 ;  ted  vide  Back 
V.  Owen,  5  T.  K.  409;  Com.  Dig. 
niens,{l))S',  2  Bla.  C.  448. 

{b)  Blenkintop  v.  Clayton,  7  Taunt. 
597.  llie  body  ^f  the  report  states 
tliat  tlic  seller  ])roduced  tlie  shilling, 
and  returned  it  into  his  pocket,  but 
this  would  seem  to  he  a  mistake. 

(r)   Chilty  B.  7th  ed.  97;  8th  ed. 


80,  note  b,  84. 

{d)  See  Sai/tcood  ?.  Meale^  Vne. 
Ch.  5(50;  CM  v.  Wriffht,  I  Atk.  12; 
Aylijfv,  Tracy,  2  P.  VV.  64  ;  perDmj' 
ley,  J.,  Scott  V.  Surman,  9  B.  &  C. 
569,  570.  See  in  general,  antef  59 
to  62. 

(e)  Champion  v.  Plummer^  I  New 
R.  272.  Tiie  sale  note  in  this  case 
did  not  mention  the  Tendee*s  name; 
Bateman  v.  Phillips,  15  East,  272 ; 
ante,  86,  87. 

(/)  Elmore  v.  Kingscote,  5  B.  &  C. 
^^\',  8  1).  iVR.  ;J43.S.C. 

(v)  AnU\  10,59  ;  Brant  v.  Brown,^ 
B.  *^  ('.  668;  5  D.  ^  Pt.  582,  S.  C 
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memoranduin  ;  it  is  sufBcient  if  they  can  be  collected  from  several 
distinct  writings,  having  reference  to  the  same  agreement;  or  from 
subsequent  letters,  having  reference  to  each  other ;  wheroby  the 
tnuisaction  is  admitted. 

Thus  in  Saunderjton  v.  Jcuikson  (h\  it  was  decided,  that 
irfiether  or  not,  a  bill  of  parcels,  in  which  the  vendor's  name  is 
printed,  delivered  to  the  vendee  at  the  time  of  an  order  given  for 
the  future  delivery  of  goods,  lie  a  sufficient  memorandum  within 
the  statute ;  at  all  events,  a  subsequent  letter,  written  and  signed 
by  the  vendor,  referring  to  the  order,  may  be  connected  with  the 
lill  of  parcels,  so  as  to  take  the  case  out  of  the  statute. 

So  in  Alien  v.  Bennet  (i),  it  was  held,  that  an  order  for  goods, 
written  and  signed  by  the  seller,  in  a  book  of  the  buyer,  may  be 
connected  with  a  letter  of  the  seller  to  his  agent,  mentioning  the 
name  of  the  buyer,  and  with  a  letter  of  the  buyer  to  the  seller, 
claiming  the  performance  of  the  order,  to  constitute  a  complete 
contract. 

The  purchasers  of  flour,  wrote  to  the  vendors,  complaining  of 
the  quality  of  part  which  had  been  delivered  ;  and  in  such  letter 
Miated  ihefiiU  terms  of  the  contract.  The  vendors  answered,  in 
'writing,  by  their  attorney,  that  they  considered  that  they  had 
performed  their  contract,  as  far  as  it  had  gone,  and  were  ready 
to  complete  the  remainder ;  and  unless  the  flour  was  paid  for  at 
the  expiration  of  one  month,  proceedings  would  be  taken.  It  was 
held,  that  a  jury  was  warranted  in  concluding,  that  the  contract 
mentioned  in  the  vendors  letter,  was  the  same  as  that  particu- 
larised in  the  purchaser's  letter ;  and  that  therefore  the  two  writ- 
ings constituted  a  sufficient  memorandum  of  the  contract  under 
the  statute  (Xr). 

The  defendant  having  purchased  the  lease  of  a  house  at  a 
public  auction,  he  afterwards  wrote  to  the  auctioneer,  requesting 
him  to  send  the  key,  and  stating,  that  his  auctioneer  was  desirous 
of  taking  an  inventory  of  the  fixtures.  The  auctioneers  accord- 
ingly met,  and  disagreed  as  to  the  valuation,  appointed  an  umpire, 
to  whom  they  inclosed  an  inventory,  stating  the  fixtures  to  be  the 
property  of  the  plaintiffs,  and  valued  to  the  defendant.     The 


(h)  2  B.  &  P.  238,  cited  in  Ken-  (k)  Jackson  v.  Lowe,  1  Bing.  9 ;  7 

U4»rthi^  V.  Schijieldj  2  B.  ^^  C.  947;  Moore,  219,  S.  C.    See  furtlier,  auto, 

4  D.  &  R.  656,  S.  C.  69. 

(i)  3  Taunt.  169. 
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umpire  made  a  valuation,  and  appraised  the  fixtures  at  a  certain 
sum,  and  returned  the  inventory,  with  an  appraisement,  duly 
stamped.  The  defendant,  by  letter,  afterwards  requested  the 
plaintiff  ^s  auctioneer  to  remove  the  fixtures,  which  was  done;  and 
the  following  day  the  defendant  wrote  to  the  plaintiffs,  that  he 
would  attend  at  the  house,  and  pay  them  the  amount  of  the  fix- 
tures, as  settled  by  the  appraisers.  The  first  and  last  letters  were 
signed  by  the  defendant,  but  the  first  only  was  stamped.  It  was 
held,  that  taking  the  inventory,  appraisement,  and  correspoDdenoe 
together,  they  established  a  sufiicient  memorandum  of  the  con- 
tract to  satisfy  the  terms  of  the  Statute  of  Frauds  (/)• 

But  where  there  is  a  prior  insufiicient,  or  unsigned,  written  con- 
tract, the  plaintiff  cannot  avail  himself  of  a  subsequent  letter 
from  the  defendant,  in  which,  though  the  order  for  goods  be 
recognised,  the  temns  of  the  contract  are  falsified,  or  renounced 
and  disafiirmed. 

In  Cooper  v.  Smith  (m),  there  was  a  defective  memorandum  of 
the  bargain  for  the  sale  of  goods ;  but  the  defendant  ¥nx>te  a  letter, 
in  which,  though  he  admitted  the  order,  he  insisted  that  the  goods 
had  not  been  delivered  in  time,  and  therefore  he  was  not  bound 
to  take  them.  It  was  held,  that  the  letter  did  not  supply  the 
defects  of  the  memorandum,  and  that  it  was  not  competent  for  the 
plaintiff  to  prove,  bv  parol  testimony,  that  it  was  not  stipulated 
that  the  goods  should  be  delivered  within  a  given  time.  This  case 
was  recognised  in  Ric/ujrds  v.  Porter  (/i);  where  the  defendant 
admitted  the  receipt  of  an  invoice  of  the  goods,  but  complained 
that  the  goods  were  not  sent  in  time.  And  in  Scoit  v.  Sumum^ 
which  has  been  already  cited  (o),  where  the  purchaser's  letter  did 
not  recognise  the  absolute  contract  described  in  the  vendor's  letter, 
but  stated  one  conditional  as  to  quality  s  it  was  held,  that  on 
account  of  the  discrepancy,  there  was  no  sufiicient  note  or  memo- 
randum within  the  statute. 

A  written  contract,  whereby  the  defendant  agreed  to  buy  cer- 
tain goods,  at  a  specific  price,  is  good,  though  it  does  not  express 
any  consideration  for  this  promise,  otherwise  than  by  inference 
from  his  own  obligation  (/?). 


(0  Hemming  v.  Perrt/,  2  M.  &  P.  (o)nR,ScC. 561, ante, 312,  314; and 

375.  see  RoutUdge  v.  Grants  ante^  11,  12. 

(m)  15  East,  103.  (;/)  Egerlon  v.  Matthews,  6  £asC, 

{n)  6  B.  &  C.  437.  306;  see  ante,  28. 
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A  bill  of  parcels,  in  which  the  name  of  the  vendor  is  printed^ 
and  that  of  the  vendee  is  written  by  the  vendor,  is  a  sufficient 
memorandnm  of  the  contract,  within  the  statute,  to  charge  the 
vendor  (j).  AuA  it  seems,  that  if  a  man  draw  up  an  agreement, 
ill  hU  own  hand  writings  beginning,  *^  I,  A.  J?.,  agree,  Scc.,*^  or, 
**  A.  JB.,  agrees,  &c.,^  but  never  sign  it,  it  may  be  considered  as 
a  sufficient  note,  or  memorandum,  in  writing  (r).  And  it  seems, 
that  a  signature  by  a  person  mentioned  in  the  memorandum  to  be 
t  contracting  party,  is  sufficient,  although  he  profess  to  sign  as  a 
witness  {s).  And  a  signature  by  a  mark,  the  party  being  unable 
to  write,  may  suffice  {t\  if  sufficiently  identified.  But  an  un- 
ngned  contract  is  invalid,  though  it  were  read  over  to  the  party^ 
by  his  desire,  at  the  time  it  was  written  {ti).  And  a  letter  with- 
out a  signature  of  the  name  in  some  way,  will  not  satisfy  the  act. 
Therefore,  a  letter  by  a  mother  to  her  son,  beginning,  ^^  My  dear 
Robert,"  and  ending,  ^^  your  affectionate  mother,^  with  a  full 
direction  containing  the  son^s  name  and  place  of  abode,  is  not 
sufficient,  without  an  actual  signature  by  the  mother  {x). 

Much  of  the  commercial  business  of  this  country  is  carried  on 
through  the  medium  of  persons  who  buy  and  sell  goods  for  others 
«ID  coramission,  and  are  called  brokers.  A  broker,  though  employed 
originally  by  one  party  only,  becomes  the  agent  of  the  other  party 
«bo,  when  he  treats  with  him.  The  practice  of  brokers  is  to 
keep  books,  in  which  they  enter  the  terms  of  any  contract  they 
effiMit,  and  the  names  of  the  parties.  The  broker's  signature  to 
this  entry  will  satisfy  the  Statute  of  Frauds,  it  being  in  law  the 
signature  of  the  parties  by  their  agent  (y).  And  such  signature 
is  sufficient  to  create  a  binding  contract,  although  the  broker  do 
not,  (as  is  usual),  deliver  to  the  respective  parties  the  bouffht  and 
sale  notes  of  the  bargain,  transcribed  from  the  books,  and  signed 
by  him.  The  entry  in  the  broker's  book  is,  properly  speaking, 
the  original,  and  ought  to  be  signed  by  him.     The  bought  and 


(q)  Schneider  v.  Norrisy  2  M.  & 
Sdw.  286. 

(r)  Knight  v.  Crockford,  1  Esp.  R. 
190;  ;7er  Eldon,  C.  J.,  Saunderson  v. 
Jackson,  2  B.  &  P.  239 ;  3  Esp.  R. 
182,  S.  C. ;  Coles  v.  Trecothickf  1 
Smith,  233 ;  9  Ves.  248,  S.  C. ;  Sugd. 
V.  &  P.  8th  ed.  93, 94. 

(f )  Id.    Melford  v.  BeazeUy,  3  Atk. 


503;  Coles  y.  Trecothick.  As  to  the 
signature  of  initials  only  to  a  memo- 
randum afterwards  recognised ;  Phil- 
limorev,  Barry,  I  Camp.  513. 

(0  See  Selby  y.  Selby,  3  Mer.  2,  6. 

(ti)  Cooper  v.  Smith,  15  East,  103. 

(x)  Selby  v.  Selhy,  3  Mer.  2. 
J^y)  Hinde  v.   WhiUhouse,  7  East, 
558 ;  Heyman  v.  Neale,  2  Camp.  337, 
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sold  notes  delivered  to  the  parties  ought  to  be  copies  of  it  (x). 
But  a  valid  contract  may  be  made  by  perfect  notes  signed  by  the 
broker,  and  delivered  to  the  respective  parties;  although  the 
broker^s  book  contain  no  entry,  or  contain  an  entry  which  is  not 
signed  (a). 

But  if  the  broker  who  negociates  the  sale  between  the  parties, 
by  mistake  deliver  to  the  several  parties,  sale  notes,  differentlji 
describing  the  goods  or  the  terms  of  the  bargain  (ft),  no  contract 
arises.  A  broker,  employed  by  the  plaintiff  to  sell  Petersburg 
clean  hemp,  and  by  the  defendant  to  buy  hemp,  sold  to  the  defen- 
dant, and  gave  him,  by  mistake,  a  sale  note  of,  Riga Rhineheaxp^ 
a  description  of  hemp  of  a  different  quality  from  the  Petersburgh; 
and  gave  the  plaintiff  a  note  of  the  sale  of  Petersburgh  dean 
hemp.  And  the  court  held,  that  no  contract  for  the  sale  of  the 
hemp  in  question  subsisted  between  the  parties  (c).  And  it  aeemsi 
that  a  material  variation  between  the  bought  and  sold  notes  as 
delivered  to  the  respective  parties,  cannot  be  corrected  or  aided 
by  the  entry  in  the  broker's  book  (d). 

Where  the  bought  and  sold  note  given  to  the  pluntiff  varied 
from  that  made  out  for  the  defendant,  the  latter  specifying  the 
1st  Jttly^  as  the  day  for  cash,  with  discount,  at  the  end  of  the 
sold  as  well  as  of  the  bought  note ;  the  former  specifying  that  day 
only  at  the  end  of  the  bought  note ;  the  Court  held,  that  as  the 
plaintiff's  bought  and  sold  note  was  all  written  on  the  same  sheet 
of  paper ^  tfie  \st  Jtily^  specified  at  the  end  of  the  bought  note, 
must  be  taken  to  apply  equally  to  the  contract  in  the  sold  note; 
and  that,  therefore,  the  instrument  corresponded  sufficiently  with 
the  bought  and  sold  note  made  out  for  the  defendant  (e). 

The  sale  of  goods,  as  well  as  lands  (j^,  by  public  auction,  is 
certainly  within  the  Statute  of  Frauds  {g).     But  the  auctioneer 


(r)  Per  Abbott,  C  J.,  Grant  v. 
Fletcher,  6  B.  ^  C.  437. 

(/<)  Groom  v.  Afialo,  6  B.  &  C.  1 17;  9 
D.  fk  R.  148,  S.  C.  Semhle  that  tbe  non- 
delivery of  one  of  the  notes  to  tlie  party 
entitled  to  receive  it,  so  tliat  he  was 
ignorant  of  the  contract,  might  destroy 
the  contract,  on  the  ground  of  want  of 
mutuality  of  obligation.  See  per  Best, 
C.  J.,  Smith  V.  Sparrow,  2  C.  &  P. 
544 ;  4Bing.  85.  and  12  Moore,  266, 
S.  C. ;  per  Hullock,  B.,  Henderson  v. 
Bamewell,  1  Y.  &  J.  395. 

(b)  Grant  v.  Fletcher,   5  B.  ^  C. 


4.36 ;  8  D.  &  R.  59,  S.  C. 

(c)  Thornton  v.  h'cmpstcr,  5  Taunt 
786;  see  Roe  v,  Osborne,  1  SUrk.  140; 
Cumming  v.  Roebuck,  Holt  N.  P.  R 
J  72. 

{(l)  Thornton  v.  Menx,  Moo.  &  M. 
43;  1  C.  &P.388,  S  C. 

(?)  Maclean  v.  Dunn,  4  Bing.  724, 
725  ;  I  M.  k  P.  671,  779,  S.  C 

(/)  Ante,  244. 

ig)  See  Hinde\,  Whitehtm$e^7 EmA^ 
568;  HiggintQn  ▼.  Clowes,  15  Ves. 
521 ;  Kenworthy  ?.  SchofiMy  2  B.  & 
C.  945 ;  4  D.  ^  R.  556,  S.  C. 
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is  fla  far  the  agent»  as  well  of  the  vendor  as  of  the  highest  bidder 
or  purchaser,  though  the  latter  be  himself  only  an  agent,  that  his, 
the  auctioneer's,   signature  of  the  name  of  the  vendee,  or  his 
agent  (A),  will  constitute  a  binding  contract  (t) ;  unless  the  autho- 
rity of  the  auctioneer  be  revoked  by  a  retraction,  (within  his 
heBring  (Ar)),  before  the  hammer  be  knocked  down,  or  the  signa- 
ture be  made  by  him  (/).     But  to  bind  the  highest  bidder,  it  is 
of  oourse  necessary,  not  only  that  the  goixls  be  knocked  down  to 
lum,  but  also  that  the  auctioneer  write  down  his  name  as   the 
purchaser  (m). 

It  is  not  necessary  that  the  auctioneer,  or  other  agent  selling 
goods  for  his  principal,  should  obtain  his  authority  by  a  written 
iDitrument  (n).  But  the  auctioneer's  signature  of  the  vendee^s 
Qtme  in  the  catalogue  is  not  sufficient ;  if  the  conditions  of  sale  be 
not  annexed  to  the  catalogue,  or  referred  to  thereby  {o). 

The  agent  contemplated  by  the  statute,  who  is  to  bind  a  defen- 
dant by  his  signature,  must  be  a  third  personj  and  not  the  other 
oootracting  party :  and  therefore,  where  an  auctioneer  himself 
wrote  down  the  defendant's  name,  by  his  authority,  opposite  to 
the  lot  purchased,  it  was  decided,  in  an  action  brought  in  the 
name  of  the  auctioneer,  that  the  entry  in  such  book  was  not 
sufficient  to  take  the  case  out  of  the  statute  (p).  But  the  auc- 
tioneer'^s  clerk  is  a  third  person,  sufficiently  authorised  to  sign  for 
the  highest  bidder,  if  the  signature  be  in  the  presence  of  the 
ktter,  without  objection ;  and  in  such  case  the  auctioneer  may 
sue  in  his  own  name  (q). 

In  general,  an  auctioneer  or  agent  who  sells  for  commission, 
may  sue  on  the  contract  (r). 


(*)  Kenworthy  ▼.  Schofield,  2  B.  & 
a  946  ;  4  D.  &  R.  556,  S.  C. 

(f)  Simon  v.  Metivier,  I  Bla.  R. 
599 ;  Uinde  v.  ^'hitehausey  7  East, 
558;  Emmersofi  v.  HeelU,  2  Taunt. 
38;  WhiU  v.  Proctor,  4  W.,  259; 
Fmrehrother  v.  Simmons,  5  B.  &  Al. 
336. 

(k)  Janet  v.  ^anney,  1  M*Clel.  R.  25. 

(/)  Heyman  v.  Neale,  2  Camp.  339, 
note;  Warwick  v.  Slade,^  Camp.  127. 

(m)  Jones  v.  Nanney,  1  M'Cfel.  25. 

(n)  Rucker  v.  Cammei/er,  1  Esp. 
106 ;  Ctinan  v.  Cooke,  1  Sch.  &  L.  22 ; 
Harrison  v.  Jackson,  7  T.  R.  207. 
A  liter  under  the  first  and  third  sec- 


tions of  the  act ;  see  ante,  240. 

(o)  Kenworthif  f.  Schofield,  2  B.  & 
C.  945 ;  4  D.  '&  R.  556,  S.  C.  See 
Phillips  y,  Bistolli,  2  B.  &  C.  511, 
and  ante,  310, 312,  what  not  a  sufficient 
delivery  of  goods  hought  at  an  auction. 

(n)  Farebrother  ?.  Simmoiu,  5  B. 
&  Aid.  333  ;  and  see  Rayner  v.  Z,tn- 
thome,  R.  &  M.  325 ;  2  C.  &  P.  124, 
8.  C. ;  Wright  t.  Dannah,  2  Camp. 
203 :  sed  qu.,  and  see  ohserrations  of  the 
Court  in  Bird  r.  Boulter,  1  N.  &  M. 
313;  and  decisions  in  America,  cited 
t<f.,316,  note. 

{q)  Bird  V.  Boulter,  1  N.  &  M.3I3. 

(r)  1  Chitty  PI.  5lh  ed.  7. 
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If  at  a  sale  by  auction  several  lots  be  separately  knocked  down 
to  a  purchaser,  there  is  in  law  a  distinct  contract  as  to  each  lot ; 
although  but  one  memorandum  relating  to  all,  be  signed  («)• 

The  contract  must,  under  the  17th  (t)  section  of  the  act,  be 
signed  by  the  parties,  '^  to  be  charged  therewith.*^  It  is  sufficient 
that  the  defendant,  whether  he  be  the  vendor  or  the  voidee^  has 
signed  the  contract ;  and  it  is  no  objection  that  he  has  no  remedy 
thereon  against  the  plaintiff,  inasmuch  as  the  latter  has  nojt  signed 
it  (u).  '^  Contracts  might  subsist  which,  by  reason  of  the  Statute 
of  Frauds,  could  be  enforced  by  one  party,  although  they  couU 
not  be  enforced  by  the  other  party :  the  Statute  of  Frauds,  b 
that  respect,  throws  a  difficulty  in  the  way  of  the  evidence ;  the 
objection  does  not  interfere  with  the  substance  of  the  contract : 
and  it  is  the  negligence  of  the  other  party,  that  he  did  not  take 
care  to  obtain  and  preserve  admissible  evidence  to  enable  himself 
also  to  enforce  it  (j:).^' 

Even  in  coses  within  the  statute  it  is  not  essential,  that  the 
agent  affecting  to  sign  for  his  principal,  should  have  been  invested 
with  authority  cU  the  time  of  signature ;  it  is  enough,  if  the  party 
contracting  subsequently  recognise  the  agent's  act,  and  confirm 
or  adopt  the  contract  (y). 

The  broker^s  authority  cannot  be  effectually  delegated  by  him, 
and  exercised  by  another  person,  without  the  assent  of  the  prin- 
cipal. A,f  having  goods  to  sell,  employed  a  broker  to  dispose 
of  them:  and  B.  being  desirous  of  purchasing  them,  autho- 
rised the  broker's  salesman  to  offer  a  certain  price.  The  salesman 
brought  the  parties  together;  and  they  having  concluded  the 
contract  in  the  absence  of  the  salesman,  dictated  to  him  the 
terms  of  it.  The  salesman  made  an  entry  in  his  master's  book, 
but  did  not  sign  it;  and  afterwards  communicated  the  circum- 


(«)  Roots  V.  Lord  Dormer,  4  B.  & 
Ad.  77. 

(t)  Also  the  4th,  relating:  to  interests 
in  land.  And  temble  it  suflices  in  such 
case  also,  that  the  defendant  has 
si{j|:ned ;  Seton  v.  Sladc^  7  Ves.  275. 

(u)  EyerUm  v.  Matthews^  6  East, 
306  ;  2  Smith,  389  ;  Allen  v.  henntt, 
3  Taunt.  169;  and  see  1  Bug.  Ab.  tit. 
AgreemeiiU  (C)  118,  ed.  1798.  In 
Hemming  v.  Perry,  2  M.  &  P.  383, 
Mr.  Justice  Gaselce  is  reported  to  have 


cited  Champion  v.  Plumwer,  1  New 
R.  252,  as  an  authority  that  a  me- 
morandum for  the  sale  of  pfuods,  signed. 
hy  the  seller  only,  is  not  sufficient. 
But  in  Champion  v.  Plummet,  the 
memorandum  was  held  insufficient, on. 
another  pn^un(1,viz.,thatitdidnotmen' 
tion  who  was  the  buyer;  see  ante,  314. 

(x)  Per  Cur.  Thornltm  v.  Kemptierp 
5  Taunt.  788;  see  ante,  15. 

(y)  Maclean  v.  Dunn,  1   M.  &  P. 
671;  4  Bing.  722,  S.  C;  ante,  177. 
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to  the  broker,  who  directed  a  clerk  to  enter  and  sign  the 
ecmtract  in  his  book,  and  sent  a  sale  note,  signed  by  himself,  to 
A» ;  but  no  bought  note  was  sent  to  B.  It  was  held,  that  there 
was  no  note  or  memorandum  in  writing  signed  by  an  agent  duly 
authorised,  to  satisfy  the  statute  (xr). 

3rdly.  Of  Fraudulent  Sales. 
We  shall  hereafter  have  occasion  to  consider  the  general  effect 
^  fraud  upon  contracts,  as  well  where  both  parties  contemplate  a 
-deceit  upon  a  third  person,  through  the  medium  of  the  agreement, 
as  in  instances  in  which  one  party  to  the  contract  induces  the 
other  to  enter  into  it  through  the  influence  of  fraudulent  misre- 
presentations or  concealment. 

There  can  be  no  doubt  of  the  soundness  of  the  principle,  that 

the  vendee  himself  acquires  no  property  in,  or  title  to,  the  goods, 

and  cannot  retain  them  against  the  vendor,  if  he  (the  vendee) 

obtained  them  by  a  gross  fraud  practised  on  the  vendor,  under 

cxJour  of  a  purchase,  whether  on  credit  or  otherwise. 

No  property,  it  seems,  passes  to  the  vendee,  if  he  purchased  the 

fgMA%  with  the  preconceived  deshgn  of  ivot  'paying  for  them  ;  and 

the   re-sale  of  the  goods  by  the  vendee,  immediately  after  he 

xeceived  them,  at  reduced  prices,  will  afford  evidence  of  the  prior 

fraudulent  intention  ;  and  in  such  case  trover  lies  by  the  vendor (6). 

He  may  also  treat  the  sale  as  a  nullity,  if  the  vendee,  instead  of 

paying  ready  money  according  to  the  terms  of  the  contract, 

deliver  to  him  a  check  on  a  banker,  which  is  dishonoured,  and  at 

the  time  the  vendee  had  no  reasonable  ground  to  suppose  it  would 

oe  honoured  (c). 

The  case  of  Noble  v.  Adams  (d)  isdeserving  of  attention,  in  regard 


(z)  Hendenon  v,  Bametvell,  1  Y.  & 

''^  387;  see  ante,  319. 

(a)  Atum.G  Mod.  114. 

(h)  Earl  of  Bristol  v.  WiUmore,  2 

O.  &  R.  755 ;  I  B.  &  C.  514,  S.  C. ; 

Stevenson  v.  Hart,  4  Bing.  476 ;  Fer- 

9UMnn  T.  Carrington^  9  B.  &  C.  59;  3 

C  &  p.  457,  S.  C.     According  to  the 

^poTt  of  Irving  t.  Motley^  in  7  Bing. 

(S51,  Tindal,  C.  J.,   seems   to  have 

been  of  opinion,  that  the  vendee's 

consciousness  at  the  time  of  sale  of 

liis  inability  to  pay  for  the  goods,  is 

not  such  a  fraud  as  will  vacate  the 

oontract.    But  this  dictum  is  not  men- 


tioned in  the  report  in  5  M.  &  P.  393. 
See  post,  322,  323,  329. 

(r)  Hawse  v.  CrowCj  R.  (&  M.  414  ; 
cor,  Ahhott,  C.  J. 

(d)  7  Taunt.  59 ;  2  Mnrsh.  R.  36(>, 
§.  C.  In  Irving  v.  Motley ^  7  Bing. 
552,  5  M.  &  P.  380,  S.  C,  infra, 
Parke,  J.,  said  that  in  Noble  v.  Adams, 
it  was  not  meant  to  he  laid  down  hy 
Gihbs,  C.  J.,  that  no  other  species  of 
fraud  than  the  obtaining  goods  hy 
false  pretences  would  vacate  the  bar- 
gain, and  enable  the  vendor  to  main- 
tain trover. 
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to  the  degree  and  nature  of  the  fraud  which  enables  the  vendor 
to  treat  the  sale  as  wholly  void.  ^.,  of  Londony  being  in  danger 
of  insolvency,  goes  to  Glasgow^  and  obtains  goods  from  JS.,  tar 
which  he  pays  by  a  bill  on  a  house  in  London  (O.  ^  Co.),  whidi 
be  knows  to  be  insolvent.  The  goods  are  shipped  at  LeUhj  (the 
invoice  and  receipt  from  the  ship-owners  being  made  out  to  A.^) 
and  are  delivered  to  C,  a  wharfinger  in  London^  who  afterwarda 
receives  notice  to  hold  them  for  B.  A.  becomes  bankrupt.  In  an 
action  of  trover,  hyA.  against  C,  for  the  benefit  of  the  assigneei^ 
it  was  held,  that  there  was  not  such  conclusive  evidence  of 
fraud  on  the  part  of  jj.  as  to  avoid  the  contract.  Gibbs,  C.  J., 
delivered  the  opinion  of  the  Court  as  follows : — '*  The  Court  is  of 
opinion  that  there  ought  to  be  a  new  trial  in  this  case ;  because^ 
without  defining  exactly  what  may  or  may  not  amount  to  such  a 
fraud  as  would  render  the  sale  in  question  absolutely  void,  we  are 
of  opinion  that  the  evidence,  as  it  stands,  does  not  diow  any  can- 
duct  on  the  part  of  the  plaintiff  sufiicient  to  convince  us  that  the 
transaction  was  void.  It  was  proved  that  he  knew  that  Ouihwaiifs 
bill  was  worth  nothing,  and  that  he  considered  his  own  credit  in 
England  as  nearly  gone ;  that  he  went  to  Glasgow,  intending  to 
purchase  goods  there  from  persons  unacquainted  with  his  crecfit, 
or  with  the  character  of  the  bills :  but  by  what  means  he  pre- 
vailed on  Cross  and  Co.  to  sell  him  the  goods  is  not  in  proof,  and 
unless  his  representations  amounted  to  the  offence  of  obtaining- 
goods  under  false  pretences,  we  cannot  take  upon  ourselves  to  say 
that  the  contract  was  altogether  void.  Without,  therefore,  saying- 
what  proof  the  case  may  be  capable  of, — seeing  that  there  is  m 
strong  presumption  of  fraud, — we  grant  the  new  trial  only  on 
ground  that  the  proof,  as  it  stands,  is  not  sufficient  to  fix  fraud 
that  extent  on  the  plaintiff.'' 

In  Irving  v.  Motley  {e),  which  was  trover  for  wool,  which  the 
plaintiffs  alleged  the  defendants  had  obtained  by  fraud,  it  8J>* 
pearcd  that  it  had  been  purchased  of  the  plaintiffs  by  one  D.,  as 
agent  for  Messrs.  W.  8(  Co.,  and  that  they  pledged  it  two  days 
afterwards  to  the  defendants  for  an  advance  made  by  them  to 
W.  8f  Co.,  through  the  intervention  of  2>.,  who  acted  as  the  ageot 
of  the  defendants  as  well  as  W,  <Sf  Co.    The  plaintiffs,  in  order  to 
show  that  IV.  4*  Co.  had  obtained  the  wool  without  intending  to 
pay  for  it, — they  being  insolvent  at  the  time  of  the  purchase,  and 

'^  (e)  7  Bing.  543-,  6  M.  &  P.  380,  S.  C. 
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which  D»  was  aware  of,  offered  certain  contracts  in  evidence 
i^ned  by  D. ;  and  his  hand-writing  to  them  having  been  proved, 
it  was  held,  that  such  contracts  were  admissible  without  calling 
D.  as  a  witness.  And  the  jury  having  found  that  the  transactioii 
between  D.  and  W.  cjr  Co.  was  fraudulent,  but  that  the  defendants 
were  not  cognisant  of  the  fraud,  and  that  2>.  was  their  agent  as 
well  as  the  agent  of  IF.  ^  Co. ;  whereupon  the  plaintiffs  obtained  a 
vondict,  the  Court  refused  to  grant  a  new  trial,  as  the  defendants 
were  liable  for  the  fraudulent  acts  and  misconduct  of  their  own 
agent. 

luddnUUus  assumpsit  lies  to  recover  the  price  and  value  of 
goods,  which  the  defendant,  hfjratid,  procured  the  plaintiff  to 
•dl  to  an  insolvent,  and  then  got  into  his  own  possession  /  for  he 
eould  not  set  up  the  sale,  because  his  own  fraud  had  procured  it ; 
•nd  the  mere  possession  of  the  plaintiff's  goods,  unaccounted  for, 
nises  an  assumpsit  to  pay  (f).   .And  where  goods  were  supplied 
to  a  minor,  upon  a  fraudulent  representation  by  his  father,  that 
be  was  about  to  relinquish  his  business  in  favour  of  the  son  ; 
although  the  credit  was  given  to  the  son,  the  father  dealing  with 
the  proceeds  was  held  to  be  responsible  in  assumpsit  for  goods 
mid  and  delivered  (g).     It  appears  also,  that,  where  the  sale  is 
Crmudulently  procured  by  the  vendee,  he  may  be  sued  by  the 
weodor  for  the  value  of  the  goods,  even  before  the  expiration  of 
C]f  the  credit  agreed  to  be  given  (A).   But  in  such  case,  the  action 
must  not  be  in  assumpsit  for  the  price,  but  in  trover  for  the  value 
«f  the  goods ;  for  by  declaring  in  assumpsit  the  vendor  a£Srms 
the  contract  (t).     Where  A.  agreed  to  underlet  his  house  to  J?., 
the  latter  paying  for  the  furniture  at  an  appraisement;  it  was 
decided,  that  B.  was  excused  from  the  performance  of  the  agree- 
ment, because  A.^  at  the  time  he  quitted  the  house,  was  in  arrear 
for  rent  to  his  landlord  (ft). 


(/)  Hill  T.  PerroU,  3  Taunt  274  ; 
Smedley  y.Gooden,  3  M.  &  Selw.  191 ; 
Bmnei  v.  Francis^  4  Esp.  28.  See 
l^ttm  v.  Pewtreuj  4  Burr.  2477; 
the  case  of  a  scheme  between  a  bank- 
rapt  and  a  relation  to  keep  up  the 
iMiiknipt's  credit,  in  order  that  he 
ad^t  DUY  goods,  to  be  employed  in 
paying  a  debt  due  to  the  defendant 

O)  BMU  v.  Levy,  1  Stark.  2a 
Bat  in  some  instances,  the  proper  re- 


medy is  by  a  cross  action  for  the  de- 
ceit See  Thompson  v.  Bond,  1  Camp. 
4,  and  Read  ▼.  Hutchinton,  3  id.,  252. 
Sed  qu.  as  to  the  latter  case ;  and  see 
PopUy  V.  Ashley,  6  Mod.  147. 

(h)  De  Symons  t.  MinchwieM,  1 
Esp.  430;  Arden  ▼.  ShtLrpe^  2  id,,  523, 
524. 

(f)  Ferguson  ▼.  Carrington,  9  B.  & 

C.59. 
(Ji)  Partridge  v.Sowerhy,  3  B.&  P.  172 


--  a 
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The  law  respecting  fraudulent  zcarraniies  as  to  goods;  and 
fraud  on  the  sale  of  goods  bought,  ^'  with  all  faults ;"  will  be 
noticed  hereafter. 

fVhat  Saks  are  fraud^dent  as  regards  third  Persons, — It  is 
enacted,  by  the  statute  13  Eliz.,  c.  5,  which  appears  to  be  declara- 
tory of  the  common  law  (/),  that  every  gift,  grant,  bargain,  and 
conveyance  of  goods,  Sic,  or  any  profit  thereof  by  writing  or 
otherwise,  with  intent  to  delay,  hinder,  or  defraud  creditors,  and 
others,  of  their  lawful  actions,  debts,  damages,  &c.,  shall  be 
utterly  void  against  the  creditor  or  person  having  the  right  to 
such  actions,  debts,  &c. ;  with  a  proviso  or  exception  in  favour  of 
estates  or  interests  in  goods,  &c.,  created  or  vested  upon  good 
consideration,  and  bond  Jide^  in  any  person  not  having  at  the  time 
notice  of  the  fraud. 

Twyne's  case  (m)  is  a  leading  authority,  and  contains  some 
valuable  principles,  upon  this  subject.  Pierce  was  indebted  to 
Twyne  in  400/.,  and  to  C.  in  S^OOZ.  Pending  an  action  by  C.  to 
recover  his  demand.  Pierce  being  possessed  of  goods  of  the  value 
of  300/.,  secretly  by  deed  conveyed  all  his  goods  whatsoever  to 
Twyne  in  satisfaction  of  his  deed.  Pierce^  however,  continued  im 
possession,  and  sold  some  of  the  goods,  notwithstanding  the  deed* 
He  sheared  some  of  the  sheep,  (part  of  the  effects)  and  marked, 
them  with  his  own  mark.  C,  having  obtained  judgment,  took, 
the  remaining  goods  in  Pierce's  possession,  in  execution. 
Court  held,  that  he  was  justified  in  so  doing,  because  the  aliena- 
tion to  Twyne^  though  by  deed,  and  for  a  valuable  consideration  ^^ 
was  fraudulent  and  void  against  Piercers  judgment  and  executioi^_ 
The  reasons  for  the  decision  are  stated  to  have  been,  1st,  That  tb  ^c 
gift  had  the  signs  and  marks  of  fraud,  because  the  gift  is  generaB., 
without  exception  of  his  apparel,  or  any  thing  of  necessity;  for  ^t 


(I)  See  per  Lord  Mansfield,  C.  J., 
Cadogan  v.  Kennett^  Cowp.  434.  A 
bill  of  sale  of  a  ship  may  be  valid, 
thoup;h  the  coDsidcration  be  not  truly 
stated ;  Rohinson  v.  Macdonnelly  5  M. 
&  Selw.  228. 

(wi)  Star.  Ch.  44  Eliz.  3  Co.  80 ; 
Moore,  638,  S.  C. ;  Shep.  Toucli.  6(i. 
Twyne' s  case  has  Iccn  recognised  in 
all  the  subsequent  cases  as  good  law. 
When  a.jierijaciasj  delivered  for  the 
evident  purpose  of  protecting  the  goods 
against  other  executions,  ai^d  t\oI  exe- 


cuted with  due  diligence,  &c.  shall  be 
deeuied  fraudulent  and  void;  secTidJi 
9th  ed.  1005 ;  Lovick  v.  Crowder,SB. 
&  C.  132  ;  Crou^cr  v.  Long,  id.,  598. 
A  marriage  settlement  of  cows,  and 
their  produce,  on  a  woman,  is  good 
against  creditors  of  the  husband,  even 
as  to  the  produce  ;  the  husband  core- 
nanting  to  allow  her  to  carry  on  busi- 
ness, and  not  interfering,  &c.;  Hit' 
lington  v.  Gill,  3  Dougl.  415 ;  3  T.  R. 
620,  note  a;  Jarman  v.  WolUUm,^ 
T.R.618. 
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is  commonly  said,  quod  dolosus  versatur  in  generalibus: — Sndly. 
The  donor  continued  in  possession  and  used  them  as  his  own, 
and  by  reason  thereof  lie  traded  and  trafficked  with  others,  and 
defrauded  and  deceived  them  («) : — Srdly.  It  was  made  in  secret, 
H  dona  dandestina  sunt  semper  suspiciosa : — 4thly.  It  was  made 
pending  the  writ  (o) : — 5thly.  Here  was  a  trust  between  the  parties, 
{at  the  donor  possessed  all,  and  used  them  as  his  proper  goods, 
and  fraud  is  always  apparelled  and  clad  with  a  trust,  and  a  trust 
i«  the  cover  of  fraud :— 6thly.  The  deed  contains  that  the  gift  was 
made  honestly,  truly,  and  bond  fide;  et  clausulce  inconsuetie 
temper  inducunt  suspicionevi.'* 

It  will  be  remarked,  that  the  Court  considered  that  the  aliena- 
tioQ  to  Twyne  was  not  within  the  proviso,  or  exception,  in  the 
itatute ;  for  though  it  was  upon  a  good  consideration,  it  was  not 
bondfide.     There  may,  therefore,  be  fraud  in  transferring  goods 
ereo  to  a  creditor.    The  fraud  consists  in  the  collusive  attempt  to 
delay  or  defeat  a  creditor ;  in  other  words,  to  favour  the  debtor  at 
the  expense  and  to  the  prejudice  of  the  creditor.     The  chief  evi- 
dence of  this  generally  is  the  vendor's  remaining  in  possession  after 
die  assignment.      This  tends  to  show  a  collusion  between  the 
parties  to  protect  the  goods  from  the  creditors  of  the  assignor,  and 
to  defeat  such  creditors. 

Edwards  v.  Uarhen  (p)  is  also  a  prominent  authority  upon  this 
subject.  In  that  case,  Mercer,  (the  debtor),  executed  to  the  de- 
fendant, as  a  security  for  his  debt,  on  the  27th  of  March^  1786, 
«  hill  of  sale  of  his,  Mercer" s  goods,  (specifying  them,)  and  all  his 
other  goods.  The  bill  of  sale  was  absolute  in  its  terms.  Only 
nominal  possession  was  taken  at  the  time,  viz.  by  Mercer  deliver- 
ing a  corkscrew  to  the  defendant  in  the  name  of  the  whole  of  the 
goods.     At  the  time  of  the  assignment  the  defendant  stipulated 


(fi)  See  Wortley  y,  Demattos,  1  Burr. 
482;  per  Mansfield,  C.  J. 

(o)  See  Holbird  v.  Anderson^  5T.  11. 
235^  pott  328,  which  shews  that  a  bill 
of  sals  will  not  be  deemed  fraudulent, 
mtrtltf  because  it  was  executed  pend- 
ing an  action  against  the  vendor ;  and 
fice  Martindale  v.  Booth,  3  B.  &  Ad. 
406. 

(p)  2  T.  U.  587.  This  case  ha.s 
been  acted  upon  in  sul)sequent  cases, 
and  was  approved  of  by  Mr.  Justice 


Lawrence,  in  Steel  v.  Brown,  I  Taunt. 
382.  Bui  in  Steward  v.  Lomhe,  I  B. 
^  B.  511,  512;  4  Moore,  281,  S.  C, 
Dallas,  C.  J.,  stated  that  it  had  often 
been  dissented  from ;  and  Parke, 
J.,  said  that  doubts  had  ari.sen  with 
respect  to  the  extent  of  tlic  doctrine 
there  laid  down  ;  see  the  cases,  *ce., 
Tidd,9th ed.  1004.  The faclsof  thecase 
of  EduHirds  v.  Harben,  certainly  seem 
to  negative  any  actual  intention  to  de- 
fraud or  delay  creditors.  Sec  pott,  326 
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verhaUy  that  he  should  be  allowed,  at  the  end  of  fourteen  days 
from  the  execution  of  the  bill  of  sale,  to  take  possesaon  and  sell 
the  goods,  if  the  debt  remained  unpaid.  Mercer  died  on  the  7th 
of  Aprils  1786,  and  defendant  took  possession  on  the  following 
day,  being  within  tlie  fourteen  days.  The  plaintiff,  one  of  the 
credUtors  of  Mercer ^  sued  the  defendant  for  a  debt  due  from 
Mercer;  treating  the  defendant  as  executor  deeon  tori,  in  having 
taken  possession  of,  and  sold,  the  goods.  And  the  Court  hdd, 
that  the  bill  of  sale  was  void,  because  it  was  not  acoompenied 
with  possession  at  the  time  of  its  execution,  and  consequently  that 
the  action  was  maintainable. 

But  the  assignor's  or  vendor's  continuance  in  possesaon,  with- 
out regard  to  the  transfer,  and  with  the  assent  of  the  bargainee;,  is 
not  conclusive  evidence  of  fraud.  It  merely  affords  a  preeump^ 
tion  of  fraud  upon  creditors,  which  may  be  rebutted  or  explained 
by  the  particular  circumstances.  If,  therefore,  the  omisskn  to 
deliver  possession  to  the  assignee  of  the  goods,  be  in  consequence 
of,  and  consistent  with,  the  terms  of  the  bill  of  sale,  by  which  the 
assignee  was  not  to  be  entitled  to  take  possession,  unless  defSmlt 
were  made  by  the  assignee  in  the  performance  of  a  specified  con- 
ditianj  the  presumption  of  fraud  does  not  arise  (q). 

And  where  the  transfer  is  founded  on  a  good  consideration, 
(either  a  previous  debt,  or  a  price  to  be  paid,)  and  there  is  no 
intention  infact  to  defraud  creditors,  the  legal  presumption  of 
fraud  created  by  the  non-delivery  of  possession  does  not  arise,  if 
the  transaction  or  transfer  were  a  matter  of  publicity  ovnatarietjf. 
And  it  seems  that,  in  these  cases,  the  notoriety  of  the  transfer  is 
the  question  on  which  the  validity  or  invalidity  of  the  assignment 
depends.  If  the  assignment  be  notorious,  fraud  cannot  be  inferred 
from  the  omission  to  take  possession  (r).  And  it  appears,  that  the 
want  of  a  change  of  possession  shall  not  be  deemed  fraudulent 
where  an  intent  to  defraud  is  negatived  by  the  facts  (s). 

This  doctrine  of  presumed  fraud  does  not  apply  where  the 


(9)  See  per  Buller,  J.,  Edwards  v. 
Ilarbetij  2  T.  R.  595,  596;  Robertson 
Statute  of  Frauds,  558 ;  HauUnton 
V.  Gill,  3  T.  R.  620,  note ;  Armstrong 
V.  Baldock^  Gow.  R.  35,  ver  Dallas, 
C.  J. ;  and  particularly  Martindale  v. 
Boothj  3  B.  &  Ad.  498. 

(r)  Amutrong  ▼.  Baldock,  Gow.  R. 


33;  Woodham  v.  Baldoeky  id.,  35,  note; 
3  Moor,  11,  S.  C. ;  Hoffman  v.  PiU^ 

5  Esp.  R.  25;    Reed  v.  Blades.  5 
Taunt  212 ;  Latimer  v.  Batsan^  4  B. 

6  C.  652;  7  D.  &  R.  106,  S.  C. 

(f)  Eastwood  ▼.  Browti^  1  R.  &  M. 
312;  and  Moftmdak  v.  Boolk^  «^i 
guprtL 
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was  moi  Ae  original  <mmer  of  die  goods,  and, 
aoqinied  any  proper^  therein,  and  had  nolhing 
mb  imiiio  than  the  mere  occupation  of  the  goods  by  the  oon- 
of  the  true  owner.  It  is  only  under  the  bankrupt  law  and 
(I),  that  the  real  proprietor  of  goods  who  suffers  the 
knknqit  to  haTe  the  apparent  ownership,  forfeits  his  right  for 
Ike  benefit  of  the  creditors  of  the  party  who  was  in  possession,  and 
laa  dioa  eoaUed  to  obtain  a  credit  to  which  he  was  not  entitled. 
It  A,  lend  B.  money  to  purchase  goods,  and  at  the  same  time  A. 
lAe  m  bill  of  nle  of  the  goods,  though  B.  have  the  possession^  the 
m  of  sale  will  not,  on  that  account,  be  fraudulent,  but  the  trans- 
wiU  be  a  valid  transaction  (m).  And  it  seems,  that  if  J> 
himself  to  buy  goods,  and  lend  them  to  B.,  the  want  of  pos- 
in  A.  would  not  be  fraudulent,  for  it  has  never  been 
that  a  man  may  not  give  the  possession  of  his  goods  to 
(«)•  And  where  the  plaintiff,  having  purchased  a  public 
tar  which  he  could  not  get  a  license,  because  he  readed  in 
tavern,  put  B.,  an  insolvent  person,  into  the  house  as  his 
It,  and  supplied  him  with  money  to  pay  for  the  license,  which 
granted  to  H.,  it  was  held,  by  the  majority  of  the  Judges  of 
tile  Common  Pleas,  that  the  slieriff  was  not  authorised  to  take  the 
^Dods  in  the  house,  under  an  execution  against  B.  (x). 

We  must  also  remember  that,  by  the  express  words  of  the 
alatiite,  the  transfer,  however  fraudulent  against  creditors,  is  ope- 
lative  between  the  partiee  themselves^  and  their  representatives 
after  their  deaths.  Even  if  there  were  no  consideration,  but  the 
tiansfer  were  by  deed,  it  would  be  binding  between  them  as  a  gift 
by  deed,  although  no  possession  were  given.  If  the  transfer  were 
without  consideration,  and  possession  were  delivered,  then  the 
assignment,  though  not  by  deed,  would  be  good  as  an  executed 
gift.  In  any  event,  the  intention  to  defraud  creditors,  could  only 
be  objected  by  the  creditors  themselves  (y). 


(I)  Bull.  NL  Pri.  258.  MeggoU  v, 
MiUs^  1  Lord  Raym.  286 ;  Kidd  v. 
RmwUmoih  2  B.  &  P.  60. 

(«)  Dawion  v.  Wood,  3  Taunt  260, 
per  Cur,  see  Leonard  ▼.  Baker,  1  M. 
&  Selw.  251. 

(«)  Dawam  ▼.  Wood,  3  Taunt.  256. 

(y)  Steel  v.  Brown^  1  Taunt.  381 ; 
Baker  v.  Llovd,  Bui.  N.  P.  258; 
Hmwee  r.  Leader^  Cio.  Jac  270 ;  Yelv. 


196,  S.  C.  Robinson  v,  Macdimnell, 
2  B.  &  Aid.  134  ;  2>otf  ▼.  RoherU,  id., 
367;  Deady  ▼.  Harrison,  1  Stark.  R. 
60.  That  a  gratuitous  gift  of  g<x)ds  is 
not  binding  on  Uie  parties,  unless  it 
be  by  deed,  or  unless  possession  be 
delivered.  See  Irons  ▼.  Smailmece, 
2  B.  &  Aid.  551 ;  see  Hewhns  v. 
^S^Atf^Nifii,  5  B.  &  C.  228 ;  7D.&K. 
783,  S.  C. 
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But  where  there  is  a  good  consideration  for  the  bill  of  sale  to  a 
particular  creditor,  and  possession  is  given  before  an  adverse  cre- 
ditor can  obtain  execution,  the  transfer  is  not  invalidated  merely 
by  the  preference  shown  to  the  assignee  of  the  goods  (2).  Thus, 
where  A.^  being  indebted  to  B,  and  C,  after  being  sued  to 
execution  by  A,  went  to  C  and  voluntarily  gave  him  a 
warrant  of  attorney  to  confess  a  judgment,  on  which  judgment 
was  immediately  entered,  and  execution  levied  on  the  same  day 
on  which  B.  would  have  been  entitled  to  execution,  and  oo 
which  day  B.  had  threatened  to  sue  it  out ;  the  preference  so  given 
by  A.  to  C,  was  held  by  the  Court  not  to  be  unlawful,  or  fraudu- 
lent,  within  the  statute  of  Elizabeth  (a).  And  where  a  debtor, 
being  in  insolvent  circumstances,  and  having  been  sued  by  a  cre- 
ditor pending  the  suit,  and  before  execution,  executed  an  assign- 
ment of  all  his  effects  to  trustees  for  the  benefit  of  all  his 
creditors,  under  which  assignment  possession  was  immediatdy 
taken ;  it  was  held,  that  the  assignment  was  not  fraudulent, 
though  made  with  intent  to  delay  the  creditor  suing  of  his  execu- 
tion. The  Court  considered  it  so  far  from  being  fraudulent,  that  it 
was  the  most  honest  act  the  party  could  do,  arising  out  of  a  dis- 
charge of  the  moral  duties  attached  to  his  character  of  debtor,  to 
make  the  fund  available  for  the  whole  body  of  the  creditors  (6).  So, 
if  a  person,  having  several  creditors,  convey  by  deed  the  legal  estate 
in  part  of  his  real  and  personal  property,  to  a  trustee  in  trust, 
(after  deducting  the  expenses  respecting  the  trust),  out  of  the  rents 
and  profits  to  pay  half  the  surplus  to  the  grantor  for  his  own  use, 
and  the  residue  among  certain  creditors  named  in  the  schedule, 
without  any  intention  of  fraudulently  delaying  the  creditors  not 
named  in  the  schedule  in  obtaining  their  demands,  the  deed  is 
good  in  law  (c). 

It  seems  that  the  change  of  possession  necessary  to  rebut  the 
inference  of  an  intention  to  defraud  creditors,  must  be  substantial^ 
boTidJule,  and  exclusive  ;  and  consequently  that  the  sale  or  assign- 
ment will  be  considered  fraudulent  and  void,  and  the  assignor's 
possession  colourable,  if  the  goods  be  left  upon  the  premises  of 


{z)  'J'he  Bankrupt  Act,  6  G.  1,  c.  10,  2X). 

s.  82,  and  the  Insolvent  Debtor's  Act,  (b)   Pickstock  v.   LysUr,   3  M.  & 

7  G.  4,  c.  67,  s.  48;  invalidate  prefer-  Selw.  371 ;  Tfie  Kiwf  v.   WaUon^  3 

ences  in  contemplation  ol  bankruptcy  Price,  H,  accord :   sec  alw)   Meux  v. 

or  discharge  as  an  insolvent.  Ilowell,  4  ImIsI,  1. 

(a)  Ilolhird  V.  Andennvi,  5  T.  U.  (c)  ^5<MntA  v.  Cai//ai«/,  6  T.  U.  420. 
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khe  assignor,  and  in  his  apparent  disposal  and  order ;  although  the 
vendee  or  his  servant  enter  upon  the  premises,  and  be  also  in 
possession  of  the  goods  (</)• 

By  the  statute  7  &  8  G.  4,  c.  9Q,  s.  57,  the  owner  of  goods, 
obtained  from  him  by  false  and  fraudulent  pretences,  with  intent 
to  defraud  him,  is  entitled  to  restitution,  notwithstanding  any  inter^ 
mediate  bon&Jide  sale,  provided  such  owner  prosecute  the  offender 
to  conviction ;  and  a  writ  of  restitution  shall  be  awarded.  There 
•re  exceptions  in  the  case  of  a  valuable  security,  if  it  appear  before 
the  order  for  restitution  is  made,  that  it  was  bondJLde  paid  by  the 
psrty  liable  thereon ;  and  of  negociable  instruments,  bond  fide 
and  without  notice  or  suspicion,  taken  or  received  by  transfer  or 
delivery  for  a  valuable  consideration  (e). 

In  Irving  v.  Motley  (/),  Tindal^  C.  J.,  said,  "  It  is  put  very 
forcibly,  that  it  would  be  very  dangerous  to  lay  down  the  rule, 
where  a  person  purchases  commodities,  which  at  the  time  he  is 
conscious  he  shall  be  unable  to  payjbr^  that,  though  those  goods 
may  have  afterwards  passed  through  other  hands  in  the  fair  way  of 
parcbase,  the  original  seller  shall  have  a  right  to  recover  them, 
whosoever  hands  they  may  be  in.  I  agree  to  the  truth  of  that 
proposition.^' 

If  a  defendant  sell  his  goods  bondfide^  and  for  a  valuable  con- 
sideration, before  the  delivery  of  the  writ  to  the  sheriff,  they 
cannot  be  taken  in  execution ;  and  though  he  sell  them  fraudu- 
lently, yet,  if  they  be  afterwards  sold  to  another  bondfide,  they 
are  not  liable  to  be  taken  in  the  hands  of  the  second  vendee  (^). 

Action  Jbr  Deceit — Although  a  vendor  is  at  liberty  to  vacate 
a  contract  for  the  sale  of  goods,  in  cases  of  fraud,  and  may 
bring  trover,  he  is  not  bound  to  adopt  that  remedy.  He  may 
affirm  the  contract  and  maintain  an  action  on  the  case  (A),  to  re- 
cover damages  for  the  fraud  or  deceit.  This  action  is  m^ntain- 
able  by  the  vendee ;  although  it  was  agreed,  that  if  he  disliked 


id)  Paget  v.  Perchard,  1  Esp.  R. 
205 ;  Wordall  v.  Smith ,  1  Camp.  333 ; 
Benton  v.  Thomhilly  1  Taunt.  149. 

(e)  See  Parker  v.  Palricky  5  T.  R. 
175 ;  Ferguton  v.  Carringlon,  '3  C.  ^ 
P.  458,  and  note ;  Gladslmie  v.  Had- 
tcwn,  1  M.  h  Selw.  517;  Taylor  v. 
Pinmer,  3  M.  ^  Selw.  562. 
(/)  7Bing.  551  ;5  M.  &P.393,S.C. 


See  ante,  304,  321,  and  u/.,  note  (b). 

(g)  Wilson  and  VVormaTt  Case, 
Godbolt  R.  161 ;  Tidd,  9tb  ed.  1006. 

(A)  See  2  Chitty  PI.  5ih  ed.  679, 
685  ;  3  Chitty  Com.  L.  306 ;  Mile*  v. 
Dell,  3  Stark.  R.  23.  IndicUnent  for 
conspiracy  to  sell  an  unsound  horse ; 
Rex  V.  Pegwelly  1  Staik.  R.  402 ;  sec 
Rex  V.  Gill,  2B,6c  Aid.  204. 
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the  goods,  the  seller  should  exchange  them  for  others  of  equal 
value  (f ) ;  and  although  there  was  a  written  agreement,  and  the 
fraudulent  representation  had  reference  to  collateral  matters  not 
expressly  noticed  therein  (k). 

In  Vernon  v.  Keys  ({),  which  was  an  action  on  the  case  for 
deceitful  representations,  whereby  the  plainuff  was  induced  to  sell 
his  interest  in  certain  buildings,  trade,  and  stock,  at  a  less  priee 
than  he  otherwise    would    have  taken.  Lord  EUenborougk^  in 
delivering  the  judgment  of  the  Court,  said,  *'  To  support  the 
action,  there  must  be  a  fraud  clearly  alleged  to  have  been  ooni- 
mitted  by  the  defendant,  and   a   damage  resulting  from  such 
fraud  to  the  plaintiff.    The  fraud  must  consist  in  depriving  the 
plaintiff,  by   deceitful  means,  of  some  benefit  which  the  law 
entitled  him  to  demand  or  expect.*^    <^  A  seller  is  unquestionably 
liable  to  an  action  of  deceit,  if  he  fraudulently  misrepresent  the 
quality  of  the  thing  sold  to  be  other  than  it  is  in  some  particu- 
lars, which  the  buyer  has  not  equal  means  with  himself  of  know- 
ing ;  or  if  he  do  so  in  such  a  manner  as  to  induce  the  buyer  to 
forbear  making  the  inquiries,  which  for  his  own  security  and 
advantage  he  would  otherwise  have  made.     But  is  a  buyer  liaUe 
to  an  action  of  deceit  for  misrepresenting  the  seller^s  chance  of 
sale,  or  the  probability  of  his  getting  a  better  price  for  his  com- 
modity, than  the  price  which  such  proposed  buyer  offers  ?     I  am 
not  aware  of  any  case,  or  recognised  principle  of  law,  upon  which 
such  a  duty  can  be  considered  as  incumbent  upon  a  party  bai^ 
gaining  for  a  purchase.     It  appears  to  be  a  false  representation 
in  a  matter  merely  gratis  dictum  by  the  bidder,  in  respect  to 
which  the  bidder  was  under  no  legal  pledge  or  obligation  to  the 
seller  for  the  precise  accuracy  and  correctness  of  his  statement, 
and  upon  which,  therefore,  it  was  the  sellers  own  indiscretion  to 
rely,  and  for  the  consequences  of  such  reliance,   therefore,  he 
can  maintain  no  action.**' 

A  representation  as  to  the  character,  credit,  or  responsibility  of 
a  third  person,  in  order  to  induce  the  owner  of  goods  to  sell  them 
to  the  latter  on  credit,  will  not  furnish  a  cause  of  action,  however 
false  and  fraudulent  the  representation  may  be,   unless  it  be 
reduced  into  writing,  and  signed  by  the  party  making  it  (m). 


I 


(0  WaUace  v.  Jarman^  2  Stark.  R.  C.  J. ;  see  ante,  iH),  91. 

162.  (/)  12  East,  632.    Affinnedia  error, 

{k)  Dobell  r.  Steveru,  3  B.  &  C.  623 ;  4  TaunL  488. 

3D.&  li.  490,  S.  C. ;  Meyers.  Everih,  (m)  9  6.  4,  c.  14,  s.  6. 
4  Camp.  23,  per  Lord  EUcnborougYi, 
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4thly.  Of  Illegal  Sales  of  Goods. 

We  shall  in  a  subsequent  part  of  this  work  fully  consider  the 
▼aiious  instances  in  which  contracts  are  void,  in  regard  to  the 
iUegality  of  their  objects,  or  consideration.  We  will  now  point 
out  some  of  the  instances  in  which  contracts  for  the  sale  of  goods 
GtfiDOt  be  ^iforcedy  by  reason  of  their  illegality ;  1st,  at  common 
low,  Sndly,  by  staitUe. 

Ist.  Contracts  of  sale  having  an  immoral  object  in  view,  are 
void  in  law. — Thus  a  printseller  cannot  recover  the  price  of  caricar- 
tures  of  an  immoral,  obscene,  or  libellous  tendency,  which  he  sent 
to  a  customer  who  had  given  a  general  order  for  all  the  caricature 
piints  that  had  ever  been  published  (n).  And  if  a  tradesman  sell 
clothes  to  a  prostitute,  for  the  purpose  of  enabling  her  to  carry  on 
her  prostitution,  and  expect  to  be  paid  from  the  profits  of  it,  such 
a  contract  is  illegal,  and  cannot  be  enforced  in  a  court  of  justice ; 
bat  a  mere  knowledge  of  her  way  of  life  will  not  prevent  the 
tradesman  from  recovering  (o). 

Forestalling  is  the  buying,  or  contracting  for,  any  merchandise 
or  victual  coming  in  the  way  to  market ;  or  dissuading  persons 
fiom  bringing  their  goods  or  provisions  there ;  or  persuading  them 
to  enhance  the  price  there.  Regraiing  is  the  buying  of  corn,  or 
other  dead  victual,  in  any  market,  and  selling  it  again  in  the  same 
market,  or  within  four  miles  of  the  place.  Engrossing  is  the 
getting  into  one's  possession,  or  buying  up  large  quantities  of  com 
or  other  dead  victuals,  with  intent  to  sell  them  again  (p).  These 
are  offences  at  common  law  (j). 

It  is  reported  to  have  been  decided,  at  Nisi  Prius,  by  the  late 
Chief  Justice  of  the  K.  B.,  that  if  two  persons  enter  into  a 
oontract  under  the  semblance  of  a  sale  of  goods,  not  intending 
really  to  buy  or  sell  the  commodity,  but  merely  as  a  gambling 
speculation,  and  to  pay  the  difference  of  the  market  price,  on  a 
particular  day,  like  a  time  bargain  in  the  stocks,  such  a  contract 
is  ill^al  and  void  at  common  law;  and  no  action  will  lie  to  enforce 


(n)  Fore$  ▼.  Johnes^  4  Esp.  97.  (p)  4  Bla.  Com.  148 ;  5  &  6  E.  6, 

(o)  Bowry  y.  Bennet,  1  Camp.  348;  c.  14,  repealed  by  12  6.  3,  c.  71 ;  3 

Lhyd  r.  foh/uon,   1   B.  &  P.  340;  Inst.  195;  1   Hawk  P.  C.  ch.  80; 

Jemungt  t.  Tkrogmorton,  R.  &  M.  Rote  ▼.  Mapnard^  Cio.  Car.  231. 


251 ;  AppUkmw.CampbeU,%C.^P.         (q)  Rex  Y.WtMiagUmy  I  Easi,  142, 
347.  Ifl7. 
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it  (r) ;  also  that  if  a  man  sell  goods,  to  be  delivered  on  a  future  day, 
and  neither  has  the  goods  at  the  time  of  sale,  nor  has  entered  into 
any  prior  contract  to  buy  them,  nor  has  any  reasonable  expecta- 
tion of  receiving  them  by  consignment,  but  means  to  go  into  the 
market  and  buy  the  goods  which  he  has  contracted  to  deliver, 
he  cannot  maintain  an  action  for  damages  for  non-performance  of 
the  contract ;  it  being,  on  his  part,  a  wager  on  the  price  of  the 
article  (s). 

It  is  a  general  rule  that  a  present  grant  or  assignment  of 
goods  not  in  existence  at  the  time,  is  without  operation.  Id 
Robinson  v.  Macdonnell  (^),  there  was  an  assignment  by  deed  of 
the  freight,  earnings,  and  profits  of  a  ship.  In  trover  for  oil,  the 
produce  of  whales  taken  during  the  voyage.  Lord  Ellenboroughj 
C.  J.,  in  delivering  the  judgment  of  the  Court,  said :  "  There  is 
another  objection  to  the  claim  of  oil  under  the  deed,  which  is  this, 
that  the  oil  had  no  existence,  actual  or  potential,  at  the  time  the 
deed  was  made ;  and  to  make  a  grant  or  assignment  valid,  the 
thing  which  is  the  subject  of  it  must  have  an  existence  actual  or 
potential  at  the  time  of  such  grant  or  assignment ;  and  upon  this 
principle,  an  assignment  of  sheep,  which  a  lessee  was  to  deliver  to 
the  assignor  at  the  end  of  the  lessee's  term,  or  of  the  wool  which 
should  grow  upon  such  sheep  as  the  assignor  should  thereafter  buy, 
has  been  held  inoperative,  because  the  assignor  had  not  at  the 
time  of  the  assignment  that  which  he  was  professing  to  assign, 
either  actually  or  potentially,  but  in  possibility  only  (w)."" 

Trading  with  an  enemy  is  also  illegal,  and  of  course  contracts 
with  them  for  the  purchase  or  sale  of  goods  cannot  be  en- 
forced (jc). 

Contracts  for  the  sale  of  goods  are  illegal,  where  they  are 
bought  and  sold  for  the  express  purpose  of  being  smuggled  into 
this  country ;  and  an  action  for  the  breach  of  the  contract  may 
be  defeated,  by  shewing  either  that  the  plaintiff  is  a  sharer  in  the 
illegal  transaction,  or  that  he  assisted  in  the  act  of  smuggling  {y). 
Where  the  defendant,  an  Englishma/i,  living  in  England^  con- 


(r)  Hilhcrds  v.  Pettipierrey  Sittings  42  ;  Grantham  v.  Hawley^  Hob.  132. 

iu  Guildhall,  1822;   and    Wardle  v.  (^x)  Anie,\bO. 

Fowler^  MS.  Comyn  on  Contracts,  2ud  (y)  Holman  v.  Johnson,  Cowp.  34 1 ; 

ed.  58,  note  (p).  ^iffP*    ^-  Lawrnice,  3  T.    R.    464  ; 

(«)  Bryan  v.  Lewis,  R.  &  M.  386.  Clugas  v.  Penaluna,  4  T.  R.  466;  see 

(/)  5  M.  &  Selw.  228.  per  Tcntenlen,  C  J.,  Brown  v.Diincam, 

{u)  Wood  and  Foster's  Case,  1  Leon.  10  B.  &  C.  98,  99. 
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with  the  plaintiff*,  a  foreigner  living  at  jLf>2r,  for  a  quantity 
bce^  which  the  plaintiff  not  only  knew  was  to  be  smuggled  into 
tglandf  but  packed  in  a  particular  manner,  by  the  defendant's 
«ire,  for  the  purpose  of  evading  detection;    the  Court  held 
lat  the  price  could  not  be  recovered  (z).     But  where  the  plain- 
ff,  (the  vendor),  was  a  resident  at  and  an  inhabitant  of  Dmikirk^ 
nd  sold  and  delivered  tea  at  that  place,  with  a  mere  knowledge 
:hat  the   defendant  (the  vendee)   intended   to    smuggle  it  into 
England ;  but  afforded  him  no  assistance  in  so  doing,  and  was  to 
be  paid  whether  the  attempt  were  successful  or  not;  the  Court 
held  that  the  price  was  recoverable  (a).      The  grounds  of  the 
judgment  were,   that  the  contract    was  complete,  and  was  per- 
formed, out  of  this  country ;  that  the  vendor  had  no  concern  in 
the  transaction  itself ;  and  that  there  was  nothing  immoral  in  the 
contract.     Lord  Mansfield  said,  ^Mf  the  defendant  had  bespoke 
the  tea  at  Dunkirk,  to  be  sent  to  England  at  a  certain  price,  and 
the  plaintiff  had  undertaken  to  send  it  into  Eiigland,  or  had  had 
any  concern  in  the  running  it  into  England,  he  would  have  been 
an  offender  against  the  laws  of  this  country.    But,  upon  the  facts 
of  this  case,  from  the  first  to  the  last,  he  clearly  has  offended 
against  no  law  of  England,^ 

There  are  other  cases  in  which  the  seller  of  goods  has  been 
permitted  to  recover  the  price,  although  he  has  been  aware  that 
the  vendee  intended  to  use  them,  in  violation  of  a  mere  reventte 
i*egulation  ;  no  actual  assistance  or  interference  in  the  illegal  act, 
on  the  part  of  the  vendor,  having  intervened. 

Thus  in  Hodgson  v.  Temple  (ft),  a  distiller,  had  sold  spirits  to 
a  rectifier,  who  was  (contrary  to  law)  also  a  retailer,  with  the 
knowledge  that  the  vendee  filled  both  characters,  and  had  deli- 
vered the  spirits,  not  at  the  place  in  which  the  retail  trade  was 
carried  on,  but  at  the  place  in  which  he  carried  on  the  business 
of  a  rectifier,  (and  where  they  were  delivered,  under  permits 
obtained  by  the  plaintiffs,)  not  in  the  defendants  name,  but  in 
the  name  of  another  person.     These  were  certainly  strong  facts ; 


(r)  Wagnell  v.  Reed,  5  T.  R.  599 ; 
lEsp.  R.  91,  S.  C. 

(a)  Holman  v.  Johnson^  Covvp.  34 1 ; 
cited  by  Heath,  J.,  in  Hodgton  v. 
TenmU,  6  Taunt.  181 ;  1  Manh  R.  5, 
S.  C.  In  Potten  v.  Tuhh,  1  Esp.  Dig. 
57,4th  ecL,  it  was  held  that  ihe  payee 
of  a  bill  might  sue  the  acceptor,  al- 
thoogh  the  mtter  had  accepted  it  for 


tlie  price  of  goods  sold  upon  a  smug- 
gling transaction  between  him  and  the 
drawer, 

{h)  5  Taunt.  181 ;  1  Marsh  R.  5, 
S.  C. ;  noticed  in  Brown  ▼.  Duncaa^  10 
B.  &  C.  9K.  Sale  of  spirits  when  good 
though  permit  irregular,  WeUurtU  ▼ 
Jmet,  SB.  &  Ad.  221. 
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because  the  vendors,  by  obtaining  the  permits  in  the  name  ct  a 
third  person,  &c^  assisted  the  purchaser  in  concealing  his  yfkia^ 
tion  of  the  law.  The  Court  of  Common  Pleas,  however,  thought 
the  plaintiffs  were  entitled  to  recover.  In  Johnson  v.  Hudson  (c), 
the  action  was  brought  to  recover  the  price  of  tobacco  and  a^gan: 
they  had  been  imported  into  this  country  from  Gtiemseyf  and  were 
sold  by  the  plaintiff  to  the  defendant,  and  the  plaintiff  had  no 
licence  to  deal  in  tobacco,  wherefore  it  was  contended  that  he 
could  not  recover.  The  Court  doubting,  indeed,  whether  the 
plaintiffs,  from  this  single  instance,  could  be  considered  as  dealei% 
held  it  not  to  be  such  an  illegality  as  to  deprive  the  owner  of  the 
goods,  who  had  sold  them  to  another,  of  his  right  to  recover  the 
price. 

In  Brown  v.  Duncan  (d),  it  appeared  that  A.j  £.,  C,  D.9  and  £7., 
carried  on  trade  in  partnership  as  distillers ;  and  C  alone  carried 
on  the  business  of  a  retail  dealer  in  spirits,  within  two  miles  of 
the  distillery,  contrary  to  the  4  G.  4,  c.  94»  s.  13^  133 ;  and  his 
name  was  not  inserted  as  one  of  the  partners  in  the  distillery  in 
the  excise  book,  or  licence,  as  required  by  the  6  G.  4,  c  81,  s.  ?• 
It  was  held,  these  being  mere  revenue  regulations^  the  breach  of 
them  by  one  of  the  partners,  with  the  knowledge  of  the  other% 
did  not  render  the  trade  carried  on  by  the  five,  so  ill^;al  as  to 
deprive  them  of  the  right  to  recover  the  price  of  spirits  sold  by 
them ;  or  for  the  breach  of  a  guaranty  for  the  due  accounting  of 
an  agent,  to  whom  they  had  consigned  the  spirits  for  sale.  This 
case  was  decided  on  the  authority  of  Hodgson  v.  Temple^  and 
Johnson  v.  Hudson ;  and  Lord  Tenterden  said  it  was  quite  dif- 
ferent from  those  cases  where  provisions  of  acts  of  Parliament 
had  for  their  object  the  protection  of  the  public,  as  the  acts 
against  stock-jobbing  (e),  and  usury. 

But  where  the  object  of  a  statute  is  the  protecticHi  or  general 
benefit  of  the  pttblicj  or  the  prevention  of  a  frauds  the  price  of^ 
goods,  sold  with  a  knowledge  of  tlie  intention  to  contravene  the 
provisions  of  the  act,  and  in  furtherance  of  the  illicit  object^ 
cannot  be  recovered. 

The  case  oiLangton  v.  Hughes  (/),  seems  to  be  sustainable  on 


fc)  11  £ast,  180;  cited  in  Brotnt  pose  of  settling  losses  on  illegal  stodc- 

▼.  Duncan^  10  6.  &  C.  98,  /ler  Lord  jobbing  transactions,    to  wbich   the 

Tenterden^  C.  J.  lender  was  no  party,  could  not  be  le* 

(<2)  10  B.  &  C.  93.    See  ante,  333,  covered  back, 

note  (6).  (/)   1  M.  &  Selw.  503;  cited  br 

(e)  In  Cannon  y.  BrycSy  3  B.&  Aid.  Abbott,  C.  J.,  Cannon  ?.  J^yor,  3  tf 

179f  it  was  held  that  money  lent  and  k  K\d.  \^. 
JH-'.W  hy  the  borrower  for  the 
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the  former  ground.  A  statute,  as  a  revenue  regulation,  and  to 
protect  the  public  health,  prohibited  brewers  from  using,  or 
etmring  to  be  used,  any  ingredients  except  malt  and  hops  in 
"■if»"g  beer.  It  was  held  that  a  druggist  who  sold  drugs  to  a 
brewer,  knowing  the  illegal  object  to  which  they  were  to  be 
applied,  could  not  recover  the  price. 

A  statute  required  that  bricks  for  sale  should  be  of  certain 
dimensions.  A  penalty  was  inflicted  for  the  neglect  to  observe 
die  provinon ;  the  object  of  which  was  the  prevention  oijraiud 
on  the  purchaser.  It  was  held,  that  if  bricks  be  sold  and 
ddivered,  under  the  statutable  size,  unknown  to  the  buyer,  the 
seller  cannot  recover  the  value  {g).  The  cocil  acts  contain  various 
provisions,  calculated  to  protect  the  vendee  of  coals  from  fraud. 
And  in  lAMe  \. Poole  (A),  it  was  held,  that  as  the  act  of  parliament 
which  made  it  imperative  on  the  vendor  of  coals  to  deliver  a 
vendor's  ticket,  signed  by  the  meter,  was  passed  to  protect  the 
buyer  against  the  frauds  of  the  seller,  a  vendor  of  coals,  who  had 
ddivered  a  vendor's  ticket  to  the  purchaser,  which  was  not  ngned 
by  the  meter,  could  not  recover  the  price  of  such  coals  from  the 
purchaser. 

So  in  Tyson  v.  Thomas  (t ),  it  was  held,  that  as  a  contract  for 
the  sale  of  com  by  the  hchbett  was  in  contravention  of  the  statute 
2t  Car.  2,  c  8,  s.  2  (A),  passed  to  preserve  proper  measures,  &c., 
no  action  could  be  maintained  thereon. 

A  brewer  who  supplies  beer  to  a  public  house,  cannot  diarge 
«Dy  person  as  a  primary  debtor,  but  the  person  licensed  to  keep 
the  house ;  and  if  beer  be  so  supplied  on  the  credit  of  a  person 
Hot  licensed,  the  brewer  cannot  recover  against  such  person,  on 
the  ground  that  it  is  a  fraud  on  the  excise  Q). 

S.  It  is  enacted  by  the  statute  29  Car.  2,  c.  7,  s.  1,  that  no 
tradesman,  artificer,  workman,  labourer,  or  other  person  what- 
soever,  shaM  do  or   exercise    any    worldly    labour^    business^ 


(a)  LawY.  Hodtany  11  East,  300; 
ated  by 


oiea  Dy  Lord  Tenterden,  in  Browne  v. 
IHoMW^  npTu* 

(A)9B.&C.  192;  8eel&2W.4, 
e-lzxri. 

(f)M*ael&Y.119. 

Ik)  See  6  G.  4,  c.  74 ;  6  6.  A,  c. 
12;  for  establishing  the  uniformity 
of  weights  and  measures.  By  the 
15tfa  seetioD  of  the  5  G.  4,  oontiacts 
Ibr  nle  by  weight  or  mea8afe,diall  be 


deemed  to  relate  to  the  standard ;  un- 
less the  contrary  be  specified.  SembUy 
since  this  act,  an  agreement  to  sell  by 
Winchester  bushel,  not  containing  anv 
declaration  of  the  proportion  which 
that  measure  bears  to  the  imperial 
bushel,  is  void ;  Watts  v.  Friend^  10 
B.  &  C.  446. 

(0  MeMmT.HMn^knus,M.8cMsJ. 
132;  3C.  &P.79,S.  C. 
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or  work  of  their  ordinary  callings^  upon  the  Lord'*s  Day,  or  any 
part  thereof,  (works  of  necatsity  and  cfiaritif  only  excepted) ;  and 
that  every  person  of  the  age  of  fourteen  years,  offending  in  the 
premises,  shall  forfeit  five  shillings.  This  enactment  invalidates 
a  sale  of  goods  on  a  Sunday^  in  the  ordinary  course  of  the  tnule 
or  business  of  the  party  attempted  to  be  charged  upon  audi 
contract  (m);  and  consequently  an  action  for  the  price  of  the  good% 
or  for  the  non-performance  of  a  promise  made  in  reference  to  the 
sale,  could  not  be  maintained.  But  a  sale  on  a  Sunday^  which  b 
not  made  in  the  exercise  of  the  trade  or  ordinary  calling  of  the 
vendor,  or  his  agent,  is  not  void  at  common  law,  or  by  the  abofe 
statute  of  Car.  2  (fi).  And  the  purchaser  may  avail  himself  of 
the  contract,  if  he  did  not  know  that  the  vendor,  by  entering  into 
the  contract,  was  exercising  his  ordinary  calling  on  the  Sundojf^ 
although  the  vendor  be,  on  that  ground,  unable  to  sue  thereon  (a). 
But  a  contract  for  the  sale  of  goods,  &c.,  though  made  on  t 
Sunday  in  the  exercise  of  the  vendee's  calling  or  business,  is  not 
affected  by  the  statute,  unless  it  be  a  complete  contract  on  thit 
day.  If,  on  the  parol  purchase  of  a  horse  on  a  Sunday^  it  be  not 
delivered,  and  nothing  be  paid  until  a  subsequent  day,  the  | 
contract  is  good  ;  for  under  the  Statute  of  Frauds  there  was  no 
binding  bargain  on  the  Sunday  (p).  And  where  the  defendant 
having  bought  and  received  some  cattle  of  the  plaintiff,  a  drovefi 
on  Sunday^  kept  them,  and  afterwards  promised  payment,  it 
was  held  that  he  was  liable  upon  a  quantum  meruit  (g\  But 
where  in  an  action  for  not  accepting  goods,  it  appeared  that  the 
contract  for  the  sale  was  effected  by  a  broker  on  Sunday^  and  that 
at  the  defendant's  request,  a  contract,  or  bought  note,  was  then 
delivered  to  him,  and  the  broker,  on  the  same  day,  made  an 
entry  of  the  contract  in  his  book,  but  did  not  deliver  the  soM 
note  to  the  plaintiff,  (the  vendor,)  for  some  days ;  it  was  held,  that 


(m)  Fenmll  v.  Bidcr,  8  D.  &  R. 
204 ;  5  B.  &  C.  406 ;  Rex  v.  the  In- 
habitants of  Whitnash,  7  B.  &  C.602. 

(n)  Drur^  v.  Defontaiiw,  1  Taunt 
131  ;  Bloxsome  \ M'illiams,  ZB.  &  C. 
233,  234 ;  5  D.  <Sc  R.  84,  85,  S.  C. 
Tlie  statutes  do  not  render  travelling 
on  a  Sunday,  by  a  stage  coach  or  a 
post  chaise,  illegal ;  so  Uiat  the  reward 
for  the  hire  may  be  recovered ;  Sandi- 
man  v.  Hreachl  7  B.  &  C.  96.     And  a 


contract  between  a  fanner  and  1ft- 
bourer  for  the  hire  of  the  latter,  is 
good,  thoufih  made  on  a  Sunday; 
Rex  v.  the  Inhabitants  of  Whitfuuh^7 
B.  &  C.  596.  A  baker  may  bake  din- 
ners for  customei-s  on  Sunday;  Rex  f. 
Yowufer,  6  T.  R.  449. 

(o)  Bloxsome  v.  WilliamSj^'B. & C 
232  ;  5  D.  &  R.  82,  S.  C. 

(p)  Id. 

{q)  Williams  v.  Paul,  6  Bing.  653. 
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the  contract  was  complete  on  the  Sunday ^  and  was  void,  though 
entered  into  by  an  agent,  and  though  the  objection  was  taken  by 
the  party,  the  defendant,  who  pressingly  desired  it  might  be 
perfected  on  that  day  (r). 

Sak  of  Game.-The  statute  of  1  &  2  W.  4,  c.  32,  s.  17, 
enacts,  *'  that  every  person  who  shall  have  obtained  an  annual 
game  certificate,  shall  have  power  to  sell  game  to  any  person 
licensed  to  deal  in  game  according  to  the  provisions  of  the  act ; 
provided  always  that  no  game  certificate,  on  which  a  less  duty  than 
iL  13s,  t>d.  is  chargeable,  under  the  acts  relating  to  game 
certificates,  shall  authorise  any  game-keeper  to  sell  any  game, 
eicept  on  the  account,  and  with  the  written  authority  of  the  master 
whose  game-keeper  he  is ;  but  that  any  such  game-keeper  selling 
any  game,  not  on  the  account,  and  with  the  written  authority  of 
such  master,  may  be  proceeded  against  under  this  act,  in  the  same 
manner  as  if  he  had  no  game  certificate.^ 

The  25th  section  enacts,  that  if  any  person,  not  having  obtained 
tgame  certificate,  (except  such  person  be  licensed  to  deal  in  game,) 
diall  sell,  or  offer  for  sale,  any  game  to  any  person  ;  or  if  any  person 
authorised  to  sell  game,  by  virtue  of  a  game  certificate,  shall  sell 
or  ofier  for  sale  any  game  to  any  person,  except  a  person  licensed 
to  deal  in  game ;  every  offender  shall,  on  conviction  before  two 
justices  of  the  peace,  forfeit  for  every  head  of  game  so  sold,  or 
offered  for  sale,  such  sum  of  money  not  exceeding  ^/.,  as  to 
the  said  justices  should- seem  meet,  together  with  the  costs  of  the 
eonviction. 

The  26th  section  enacts,  that  it  shall  be  lawful  for  any  inn- 
keeper, or  tavernkeeper,  without  any  such  licence  for  dealing  in 
game,  to  sell  game  for  consumption  in  his  own  house,  such  game 
having  been  procured  from  a  licensed  dealer. 

The  27th  section  enacts,  that  if  any  person,  not  being  licensed 
to  deal  in  game,  shall  buy  any  game  from  any  person,  except  from 
a  person  licensed  to  deal  in  game,  or  bond  Jide  from  a  person 
aCRxed  to  the  outside  4)f  the  front  of  whose  house,  shop,  or  stall,  is  a 
board,  purporting  to  be  the  board  of  a  person  licensed  to  deal  in 
game,  every  such  offender  shall,  on  conviction  thereof  before  two 
justices  of  the  peace,  forfeit  for  every  head  of  game  so  bought, 
such  sum  of  money,  not  exceeding  five  pounds,  as  to  the  said 
justices  shall  seem  meet,  together  with  the  costs  of  the  conviction. 

(r)  Smith  v.  Sj-arrow,  1'2  Moore, 266;  4  Biiig.  S-i ;  2  C.  ^  P.  544,  S.  C. 
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Sale  of  Spirituous  Liquors » — The  statute  24  6.  S,  c  40,  s.  IS; 
passed  to  prevent  tippUf^y  enacts  that  no  person  shall  be  entitled 
to  sue  for,  or  on  account  of,  any  spirituous  liquors^  unless  such 
debt  shall  have  been  bona  fide  contracted  for  at  one  Hme^  to  the 
amount  of  ^0^.  or  upwards;  nor  shall  any  particular  item  or 
article  in  any  account  or  demand  for  distilled  spirituous  liquors, 
be  allowed  and  maintained,  where  the  liquors  delivered  at  one 
time,  and  mentioned  in  such  article  or  item,  shall  not  amount  to 
20s.j  at  the  least,  and  that  without  fraud  and  covin. 

This  enactment  does  not  extend  to  liquors  bought  for  the  purpose 
of  being  sold  again,  and  not  consumed  by  the  defendant  ( «).  And 
it  has  been  considered,  that  it  does  not  avoid  the  sale  of  liquors 
under  HOs,  supplied  by  a  publican  to  an  officer  in  the  army,  to  be 
used  out  of  the  plaintifTs  house,  by  recruits  and  others  under  the 
command  of  the  defendant  {t)>  But  the  statute  has  been  held  to 
defeat  items  (in  a  tavern  bill)  under  20^.,  for  spirits  supplied  to 
the  guests,  on  the  defendant's  credit  (»).  And  it  relates  to  spirits 
mixed  with  water  (or).  And  if  part  of  the  consideration  of  a  bill 
of  exchange,  or  promissory  note,  be  void  within  the  statute,  the 
instrument  is  altogether  inoperative  in  the  hands  of  the  partjT 
who  received  it  upon  such  consideration  (y). 

Purchases  or  Sales  of  Cattle  by  Salesmen^  8^c,  employed  to  sell^ 
— By  the  31  G.  2,  c.  40,  s.  11  (z),  after  reciting  that  **  whereas 
salesmen,  brokers,  or  factors,  employed  by  feeders  of  cattle,  or" 
farmers,  to  sell  their  live  cattle  within  the  city  of  London^  or 
within  the  said  limits  of  the  weekly  bills  of  mortality,  may  b^ 
guilty  of  many  abuses,  greatly  to  the  prejudice  of  their  employers^ 
by  indirectly  selling  such  cattle,  and  by  that  means  stocking 
lands  which  they  may  hire  for  that  purpose  near  the  markets^ 
within  the  said  city  of  Londony  or  weekly  bills  of  mortality^ 
where  such  cattle  may  be  brought  to  be  sold  again,  whenever  thejT 
shall  find  a  proper  time  or  opportunity  of  selling  the  same  to 
advantage ;''  it  is  enacted  "that  no  salesman  or  other  broker  or 
factor,  who  shall  be  employed  to  buy  or  sell  any  sort  of  cattle  for 
others  by  commission,  or  for  reward  to  be  paid  or  taken,  shall 

(«)  Jackson  v.  AUrill,  Peake's  R.  6  C.  Sc  P.  19;  1  M.  ^  R.  100,  S.  C. 
180.  (r)  This  statute  is  in  part  repealed, 

(t)  Spencer  v.  Smith,  3  Camp.  9.  viz.,  as  to  hay  and  straw,  &c.,  by  36  G. 

(i/)  Durnycat  ▼.  Ilutchinwn,  5  B.  &  3,  c.  88.   The  sale  of  ^oods  hy  lottery 

Aid.  211.  or  raffllug  is  illcj^al,  2  Burii's  J.,  983, 

(x)  Sam  V.  GiUm(>re,3  Taunt.  226.  2(Uli  ed.,  tit.  Gaming,  III. 

(y)  Id.     Sec  Cruokthank  v.   Roic, 
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if  himself,  or  any  servant  or  agent,  directly  or  indirectly,  on 
or  for   his  own  account^  buy  any    live  ox,  bull,  cow,  steer, 
bullock,  heifer,  calf,  sheep,  lamb  or  swine,  in  London,  or  withit 
the  limits  of  the  weekly  bUls  of  mortality,  or  at  any  place  whils; 
any  such  cattle  shall  be  on  the  road,  or  be  driving,  bringing  or 
eoming  up  to  be  sold,  or  offered  to,  or  for  sale  in  London^  or 
It  any  other  place  within  the  limits  of  the  weekly  bill  of  mor- 
tality ;  (other  than  such  cattle  which  any  such  salesman,  broker, 
or  factor,  shall  actually  purchase  for  the  necessary  use  or  provision 
of  his  family,  and  shall  actually  use  accordingly) ;  and  that  no 
such  salesman,  broker,  or  factor,  shall  selly  or  expose,  or  offer  to 
er  for  sale,  on  his  onm  account  in  London,  or  at  any  other  place 
wthin  the  said  limits  of  the  weekly  bills  of  mortality,  either  by 
bimself  or  his  servant  or  agent,  any  live  ox,  bull,  cow,  steer,  bullock^ 
heifer^  calf,  sheep,  lamb,  or  swine ;  upon  pain  that  the  offender 
ahaU,  every  time  he  shall  be  convicted  of  any  such  offence  as 
hereinafter  mentioned,  forfeit  and  pay  for  every  such  offence, 
double  the  value  of  any  live  cattle,  which  he  shall  so  buy  or  sell, 
on  his  own  account,  contrary  to  the  tenor  of  this  act** 

Fire  works, — By  the  statute  9  &  10  W.  3,  c.  7,  s.  1,  it  is 
enacted,  that  no  person  shall  sell  or  utter,  or  offer  or  expose  for 
afe,  any  squibs,  serpents,  rockets,  or  other  fire  works :  and  by 
lection  S,  a  penalty  of  5L  is  imposed  on  persons  selling  the  same, 
or  any  cases,  moulds,  or  other  implements  for  making  them. 

Newspapers. — The  statute  29  G.  3,  c.  50,  s.  9)  recites  that 
m  usage  prevailed  amongst  the  hawkers  of  newspapers,  and  other 
persons,  instead  of  selling  the  newspapers,  to  let  out  the  same,  for 
Unall  sums,  to  be  read  by  different  persons,  whereby  the  sale  of 
newspapers  was  greatly  obstructed ;  and  it  then  enacts,  that  if 
any  such  hawker,  or  other  person,  shall  let  out  any  newspaper  for 
hire,  to  any  person  or  persons,  or  to  different  persons,  or  from 
house  to  house,  the  offender  shall  forfeit  5L 

5thly.  Of  the  Rights  of  the  Vendor  (a). 

We  have  already  seen  that  unless  there  be  an  express  agree- 
ment for  credit,  the  price  of  goods  sold  must  be  |)aid  before  the 
vendor  is  bound  to  deliver  them  (b) ;  and  that  the  nonpayment 
of  the  price  will,  in  some  instances,  entitle  the  vendor  to  dissolve 

(a)  Who  may  sue  as  veiul()rs,  soe  1       v.  FenneH,  10  B.  V  C  <<7I. 
Chilly  PI.  5th  ed.  8,  IJ,  13;  Cothai^  (b)  See  an^-,  298,  2i>9. 
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the  contract  (c).  ^'  After  earnest  giYen,the  vendor  cannot  sell  the 
gpodfi  to  another  without  a  default  in  the  vendee ;  and,  therefore^ 
if  the  vendee  do  not  come  and  pay  for  and  take  away  the  goods, 
tlie  vendor  ought  to  go  and  request  him  ;  and  then,  if  he  do  not 
come  and  pay  for  and  take  away  the  goods  in  a  convenient  time, 
the  agreement  is  dissolved,  and  the  vendor  is  at  liberty  to  sell 
them  to  any  other  person  (d)."  Nor  is  it  an  entire  waiver  of 
a  contract  for  payment  on  delivery,  that  the  seller  allowed  the 
purchaser  to  carry  away  a  part  of  the  goods  without  paying  for 
them  (e).     The  remainder  may  be  withheld  for  the  price. 

R.  agreed  to  supply  W.  with  straw,  to  be  delivered  at  W.\ 
premises,  at  the  rate  of  three  loads  in  a  fortnight,  during  » 
specified  time;  *^  and  fV.  agreed  to  pay  R.  3Ss,  per  load,  for^urb 
load  of  straw  so  delivered  on  his  premises,^  during  the  above 
period.  After  the  straw  had  been  supplied  for  some  time,  W. 
refused  to  pay  for  the  last  load  delivered,  and  insisted  on  alwajrs 
keeping  one  payment  in  arrear.  It  was  held,  that,  according  ta 
the  true  effect  of  the  agreement,  each  load  was  to  be  paid  for  on 
delivery,  and  that  on  W,\  refusal  so  to  pay  for  them,  R.  was  not 
bound  to  send  any  more  ( /'). 

Independently  of  the  vendor''s  right  of  stopping  the  goods  after 
he  has  parted  with  them,  and  whilst  they  are  in  transitu^  (that 
is,  before  they  have  finally  reached  their  destination,  or  have 
been  received  by  the  purchaser),  in  the  event  of  the  latter 
becoming  insolvent,  such  insolvency  entitles  the  vendor  to  with- 
hold the  goods  for  the  price;  although  they  have  not  been 
forwarded  on  any  part  of  their  journey,  and  were  sold  on  a  credit 
which  has  not  expired  (^).  But  a  vendor  who  takes  a  bill  o£ 
exchange,  or  promissory  note,  and  negociates  it,  loses  his  lien; 
and  the  lien  does  not  revive  on  the  dishonour  of  the  instrument^r 
if  it  be  in  the  hands  of  a  third  person  (A). 

The  terms  of  the  credit  agreed  upon,  must  be  regarded  in  aa 
action  for  the  price,  although  the  defendant  is  already  partially  in 
default.     Thus,  if  goods  be  sold  upon  tlie  terms  that  half  the 


(f)  ^n/r,  298,  299.  (/)   Withers  Y.Reynolds,  2  B.  & 

(</)    Per  Holt,  C.   J.,  Lanqford  r.  Ad.  882. 

Administratrix  of   Tilery  Salk.  113;  (y)  See  Tooke  v.  Hoiliru^worth^HT, 

citctl  by  Lord  Ellenborough,  C.  J.,  in  I^  215;  Hanmn  v.  Meyer,  G  East, 

Hinde  v.  Whitehouse,  7  East,  671 ;  see  614  ;  per  Baylev,    J.,  in   Bloxam  t. 

per  Littledale,  J.,  4  B.  &  C.  945.  Sanders,  4  B.  &  C.  948,  949. 

(c)  Payne  y.  Shadbolt,  I  Camp.  427;  (h)  Bunney  t.  Poyntz,  1  N.  &  M. 

Peake's  Ev.  4th  ed.  256,  257.  229. 
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price  shall  be  paid  down,  the  remainder  in  three  months;  the 
Tendor  cannot  sue  for  the  latter  moiety,  until  the  expiration  of  the 
three  months ;  although  part  of  the  first  half  is  unpaid  (i). 

Where  there  is  an  entire  order  for,  and  sale  of  goods  (A:),  and 
part  only  are  delivered^  and  the  vendor  refuses  to  deliver  the  re- 
mainder,  the  vendee  is  at  liberty,  (as  we  shall  presently  observe), 
within  a  reasonable  time  to  return  the  goods  delivered.  But  if  he 
retain  them  after  the  period  for  the  delivery  of  the  remainder,  he  is 
liable  upon  a  quantum  meruit  for  the  price  br  value  of  that  portion 
which  he  thus  appropriates  to  his  own  use  (/).  But  the  vendor 
cannot  sue  for  the  value  of  the  goods  delivered,  before  the 
expiration  of  the  time  fixed  for  the  completion  of  the  contract, 
in  regard  to  the  complete  delivery  (m). 

In  the  cases  of  sales  bv  auction ;  and  of  contracts  entered  into 
by  the  East  India  Company,  at  their  sales ;  it  is  usual  to  intro- 
duce an  express  clause,  authorising  a  re-sale  by  the  vendor,  in  the 
event  of  the  purchaser's  default,  and  charging  him  with  the  loss 
or  deficiency,  if  any,  and  the  expenses.  It  appears  to  have  been 
the  opinion  of  Lord  ElUnboroughy  that  the  law  did  not  impliedly 
confer  this  power  of  re-selling  (n) ;  but  it  is  established  by  a  late 
decision,  that  such  power  exists,  even  in  the  absence  of  an  express 
ttipulation,  where  the  price  is  unpaid,  and  that  the  purchaser  is 
responsible  for  the  loss  which  may  occur,  although  he  did  not 
oonsent  to  the  re-sale  (o).  In  these  cases  the  declaration  should 
be  special,  for  not  accepting  the  goods,  shewing  the  damages 
occasioned  thereby,  &c.  {p). 

Where  the  property  in  the  goods  has  become  absolutely  vested 
in  the  purchaser,  by  his  having  received  and  enjoyed  the  use  of 
them,  and  he  has  given  a  bill  for  part  of  the  price,  the  remainder 
having  been  paid,  the  seller  may  sue  the  vendee  upon  the  bill  to 
recover   the  amount,  although   the  seller  forcibly  re-took  the 


(i)  Day  r.  Picton,  10  B.  ."^  C.  120  ; 
see  Planch^  v.  Colburuy  8  Binir.  14  ; 

I  M.  *c  Scott,  51 ;  5  C.  <Sc  P.  58,  8.  C. 
(A)  As  to  whirh,  sec  ante,  303,  313. 
(/)  Oxendnle  v.  Wetlwrtll,  i>  B.  Sc  C. 

386;  Muvftr  v.  Pym*,  3  Biug.  285; 

II  Moore,  2,  S.  C. 

(m)  /(/.  Ill  the  case  of  work  done 
to  an  article,  the  property  of  the  defen- 
dant, the  uorknian  must  complete  tlic 
u  urk,  if  required  by  the  contract,  before 


he  can  sne  for  what  he  has  performed ; 
Sinclair  v.  Bowles,  9  B.  &  C.  92. 

(«)  See  Greaves  v.  Ashlitiy  3  Camp. 
42(>.  But  it  does  not  appear  that  the 
price  had  not  been  paid  in  this  case. 

(o)  Maclean  v.  Dtmn,  1  M.  &  P, 
7()I  .  4  Binfr.  722,  S.  0. 

(/>)  /(/.;  Hone  v.  Milner^  Peake'sR. 
58,  3rd  ed.;  2  Chilty  PI.  5lh  ed.  264, 
and  note. 
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possession  ol  them  from  the  vendee  after  the  deliyery.  The 
contract  is  not  by  such  tort  rescinded,  and  the  purchaser  s  remedy 
is  an  action  of  trespass,  &c.  (q).  Where  a  coach  was  sold,  upoQ 
the  terms  of  payment  by  a  variety  of  bills  of  exchange,  and  it 
was  stipulated  that  the  vendor  ^'  should  have  and  bold  a  claim 
upon  the  goods  until  the  debt  was  paid  ;^  it  was  decided,  that 
this  clause  was  a  mere  licence  to  retake,  and  was  revoked  by  the 
vendee's  death ;  so  that  after  that  event  the  vendor  could  not 
seize  or  detain  it,  upon  the  dishonour  of  the  bills  (r). 

Stoppage  in  transitu. — The  vendor  has  not  only  a  lien  on  the 
goods  for  the  price,  whilst  they  are  in  his  possession,  but  may, 
after  he  has  parted  with  the  actual  possession,  and  whilst  the 
goods  are  in  transitu^  retake  them,  on  Hie  bankruptcy  or  inscivencg 
of  the  vendee ;  the  price  being  unpaid.     This  is  termed  the  right 
of  stoppage  in  transitu  (s) ;  and  is  a  species  of  equitable  lien, 
recognised  and  acted  upon  by  the  common  law  courts,  for  the 
purposes  of  substantial  justice  (/).     It  is  said  not  to  proceed  on 
the  ground  of  the  contract  being  rescinded  {u) :  and  the  deciaon 
that  part  payment  of  the  price  does  not  destroy  this  right  (jr), 
gives  some  support  to  the  doctrine.     It  may,  however,  admit 
of  considerable  doubt,  whether  the  stoppage  in  iransiia  has  not 
the  effect  of  altogether  rescinding  the  contract,  and  revesting  the 
property  in  the  vendor ;  at  least  of  entitling  him  to  treat  the  con- 
tract as  wholly  determined.  If  the  effect  merely  be  to  restore  to  the 
owner  a  right  of  possession,  (not  of  absolute  property,)  and  to 
place  him  in  the  same  situation  as  if  he  had  not  parted  with  the 
goods,  it  is  obvious  that  the  seller  is  not  justified  in  re-selling 
the  goods,  until  the  assignees  of  the  insolvent  vendee  have  elected 
whether  or  not  they  will  sanction  and  act  upon  the  contract  by 
taking  to  and  paying  for  them.     The  benefit  of  tlie  privilege  of^ 
stopping  in  transitu  would  be  considerably  diminished,  were  it 
incumbent  on  the  vendor  to  wait,  (perhaps  for  an  indefinite  period,} 
until  the  choice  of  assignees,  and  until  they  come  .to  a  decision 
as  to  the  course  they  intend  to  adopt  (y). 


{q)  Stephens  v.  Wilkinson^  10  B.  &  (t)  Per  Lord  Kcnyon,  in  Hodgwon 

C.  320.  T.  Loy,  7  T.  R.  440 ;  per  Parke,  J.,  in 

(r)   Homes  v.  Ball,  7  B.  .So  C.  481.  Taekcr  v.  Humphrey,  1  M.  &  P.  392, 

(*)  See,  in   gencml,  Whitakcr  on  (u)  Id. 

Lien  and  Stoppage  in  transitu',  Selw.  (ar)  Hodgson  v.  Loy  ;  Feisev,  Wray, 

N.   P.  lit.  Stoppage  in  Transitu ;  3  3  East,  })3. 

ChiUy  Com,  Law,  340.  (//)  See  Chy  v.  Harrison,  10  B.  & 
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'  The  point  is,  whether  the  goods  have  arrived  at  their  final 
destination^  or  are  still  m  transitu. 

They  are  considered  to  be  in  transitu^  and,  as  such,  reclaimable 
by  the  vendor,  if  only  in  the  hands  of  a  middleman,  as  a  packer  (;s), 
or  a  warehouseman,  at  a  stage  upon  their  transit  (a).  And  it  is 
immaterial  through  how  many  carriers^  hands  they  may  have 
{Mttsed,  if  they  still  have  to  reach  the  spot  to  which  they  were 
crigiDally  consigned  (i).  And  they  may  be  reclaimed  by  the 
vendor,  although  the  carrier  may  have  conveyed  the  goods  to  the 
wharf  of  the  vendee,  to  which  they  were  consigned ;  if  the  goods 
were  to  be  weighed,  and  the  freight  was  to  be  paid,  before  the 
vendee  could  acquire  a  right  of  possession  ;  and  the  goods,  though 
in  part  unloaded,  had  not  been  weighed,  and  the  carrier  still 
daimed  an  adverse  special  interest  or  property  in  the  goods,  as  a 
Hen  for  the  freight,  &c.  (c). 

And  although  the  ship  in  which  the  goods  are  conveyed  may 
have  reached  the  wharf  of  the  vendee  himself,  to  which  they  were 
consigned  by  the  vendor,  and  the  vendee  has  received  an  invoice 
of  the  goods,  yet  the  transitiut  continues  whilst  they  are  in  the 
ahip,  and  the  consignee  has  not  taken  possession ;  and  it  is  not 
material  in  such  case,  that  the  vendee  was  sometimes  in  the  habit 
of  selling  goods  of  a  similar  kind  from  the  ship,  without  having 
them  previously  landed  (d). 

Although  the  goods  may  have  been  taken  to  the  place  to  which 
they  were  to  be  transmitted,  yet  they  cannot,  it  seems,  be  said  to 
have  arrived  at  their  final  destination,  so  as  to  defeat  the  vendor's 
right  of  stopping  them,  whilst  they  remain  in  the  hands  of  the 
wharfinger  or  carrier,  in  that  character;  provided  he  be  not 
the  actual  agent  of  the  consignee,  beyond  his  duty  as  a  mere 
wharfinger  or  carrier  {e). 


C.  99.  It  may  be  added)  that  if  tlie 
price  be  in  arrear,  tlie  insolvency  seems 
to  be  tantamount  to  a  default  in  the 
vendee,  which  ought  to  *  entitle  the 
vendor  to  rcsiume  the  pmpertt/  in  the 
goods  at  once,  and  re-sell  them ;  see 
aniej  298,  3:)9.  Effect  of  a  bill  of  ex- 
change for  the  price,  bcine;  outstand- 
ing;  see  Bunney  v.  Poi/ntZy  ante,  340; 
3  Chitty  Com.  L.  341  ;  Davi*  v.  Rey- 
noUhj  1  Stark.  R.  115  ;  Vertue  v.  Jew- 
eii,  4  Camp.  31  ;  Ruck  v.  Hatfield^ 
5  B.  &  Aid.  632. 


(z)  Ellis  V.  Hunt,  3  T.  II.  467; 
Lot'schman  v.  Williams,  4  Camp.  181. 

(a)  Smith  v,  Goss,  I  Camp.  282. 

(6)  Hodifson  V.  Loy,  7  T.  R.  440  ; 
Dixon  V.  Baldunn,  5  Kast,  185. 

(r)  Crawshay  ▼.  Eades,  1  B.  &  C. 
181 ;  2  D.  &  R.  288,  S  C;  cited  in 
Allan  V.  Gripper,  2  C.  &  J.  218. 

{d)  Tucker  v.  Humpheryy  4  Bing. 
516;  1  M.  &  P.  378,  S.  C. 

(e)  See  per  Best,  C.  J.,  Bartram  v. 
Farebrf)ther,  1  M.  &  P.  526 ;  4  Biug. 
579,  S.  C. 
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But,  where  the  insolvent  has  no  warehouse  of  his  own,  and  is  in 
the  habit  of  using  that  of  a  wharfinger  or  packer,  &c,  as  the 
repository  of  his  goods  until  sold,  &c.,  and  tliere  is  no  place  of  fdie^ 
rior  delivery  immediately  in  view,  the  right  of  ^topping  the  goods 
ceases  when  they  have  reached  such  warehouse.  It  will  be  pre- 
sumed that  they  have  reached  the  end  of  their  original  journey, 
if,  without  new  orders,  they  are  to  remain  stationary  (y).  And 
it  such  journey  be  once  ended,  no  subsequent  transit  can  revive 
the  vendor's  right  {ff).  And  it  seems  that  the  delivery  to  the 
vendee  of  part  of  goods,  sold  under  an  entire  contract  for  an 
entire  price,  is,  in  law,  a  delivery  of  the  whole  for  the  purpose  of 
putting  an  end  to  the  tramitus  (A). 

There  arc  instances  in  which  the  right  of  stoppage  in  trafisiiu 
does  not  exist,  although  the  goods  may  not  have  been  removed 
since  the  sale.  As,  if  they  remain  upon  the  vendor's  premises, 
up)n  the  terms  that  warehouse  rent  shall  be  paid,  and  the  same 
is  paid  accordingly,  by  a  person  to  whom  the  vendee  re-sold  the 
gcxxls  (i).  Or  if  the  goods,  being  in  the  hands  of  a  third  person, 
be  transferred  into  the  name,  or  marked  with  the  mark,  of  the 
vendee,  by  the  consent  of  the  seller  (A:). 

If  the  vendee,  on  the  arrival  of  the  goods,  for  his  own  conveni- 
ence, desire  the  carrier  to  let  the  goods  remain  in  his  ware- 
house, to  be  delivered  out  as  the  vendee  should  want  them,  the 
traiisHufi  is  at  an  end,  although  the  carrier  may  claim  a  lien  on  the 
goods;  for,  under  these  circumstances,  the  character  of  the  carrier, 
as  a  carrier,  is  altered,  and  he  becomes  invested  with  that  of  a 
warehouseman  and  agent  of  the  vendee,  at  least  as  regards  the 
vendor's  right  of  stoppage  (/). 

In  general,  the  traimtiis  continues  until  the  goods  reach  the 
place  originally  named  by  the  vendee  to  the  vendor  as  the  ulti- 
mate  destination  of  the  goods ;  and,  in  such  case,  the  transUus 


(/)  Leeds  \,Wntfht,  3  B.  h  P.  320 ; 
Scott  V.  Pcttit,  i'd.y  472;  JMxon  v. 
Baldwin^  5  East,  1 75  j  Rowc  v.  Pick- 
ford,  8  Taunt.  83;  per  Parke,  J., 
Tucker  V.  Humphery^  1  iM.  *:  P.  3l>3 ; 
4  Biiijr.  51(5,  JS.  (.\ ;  FosU'T  v.  Framp- 
ton,  a  B.  cSc  C.  lot).  Aliter  where  the 
j]:o()ds  are  delivered  to  the  wliarfinger, 
<Scc.,\\iih  notice  that  the  vendee  is  not  to 
have  ihein  until  paid  for,  &c.,  Loesch- 
mun  V.  Willianuy  4  Camp.  181. 


59. 


(y)  Id.    Noble  v.  AdanUj  7  Taant 


(h)  Sluhejf  V.  Ileyimod,  2  H.  Bla. 
504  ;  Hammond  v.  Anderson,  I  N.  R. 
(M) ;  Hanson  v.  Meyer,  (>  Kast,  614. 

(t)  Hurrif  v.  Manylc*,  1  Camp.  452. 

(k)  Hurimin         "     '  ^  '" 


(I)  Allan  v.  Gripper,  2  C.  (Sc  J.  218. 
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does  not  cease,  although  the  general  agent  of  the  yeudee,  who 
bought  the  goods,  and  who  was  also  a  warehouseman,  received  the 
gooils,  at  an  intermediate  place,  in  his  warehouse,  for  the  purpose 
of  forwarding  them  (m).  But  where  the  vendee,  even  before  the 
arrival  of  the  goods  at  the  place  of  their  ulterior  destination,  does 
any  act  equivalent  to  taking  possession,  as  the  drawing  samples  of 
the  goods,  and  causing  the  carrier  to  warehouse  the  goods,  until 
further  directions,  &c.,  the  iraiwtus  is  at  an  end  (n). 

A  bill  of  lading,  while  in  the  hands  of  the  original  consignee, 
unindorsed^  does  not  interfere  with  the  vendor^s  right  to  stop  the 
goods  before  they  arrive  into  the  possession  or  under  the  controul 
of  the  consignee,  if  he  become  bankrupt  or  insolvent  (o).  And, 
afiriiori^  the  delivery  of  a  shipping  note,  (which  is  not  negociable 
or  transferable,)  to  the  consignee,  or  by  him  to  a  third  person,  can- 
not bar  the  right  (p).  If,  however,  the  consignee  assign  the  bill 
of  lading  to  a  third  person  for  a  valuable  consideration,  and  the 
latter  receive  it  bond  Jide^  without  notice  of  any  circumstances, 
which  may  render  the  bill  of  lading  not  fairly  and  honestly 
assignable,  the  right  of  the  consignor  as  agunst  such  assignee  is 
divested ;  for  a  bill  of  lading  so  indorsed  transfers  the  property  (9). 

The  right  is  sufficiently  exercised  by  a  mere  claim  by  the 
Toidor,  or  his  agent,  to  a  return  of  the  goods  whilst  in  transitu ; 
although  no  actual  possession  be  taken  (r),  and,  in  fact,  could  not, 
on  account  of  the  goods  being  quasi  in  custodid  legis,  by  reason 
of  duties  being  unpaid,  or  on  account  of  the  goods  being  in  a  ship 
performing  quarantine  {s).  Nor  is  the  right  destroyed  by  a  foreign 
attachment,  at  the  suit  of  a  creditor  of  the  insolvent  vendee  {t) ; 


(m)  Coates  v.  Railion,  6  B.  &  C. 
42*2.  AiittT  where  tlie  goods  reach 
the  onlj  place  named  as  their  destina- 
nation,  and  the  carrier  there  holds 
tliem  as  a  >Kare]iouseman  for  the  con- 
signee; id.;  Rowe  v.  Pickfoid^  8 
Taunt.  83 ;  Leeds  v.  Wright,  2  B.  & 
P.  320 ;  Dixon  v.  Baldwin,  5  £ast, 
175 ;  ante,  343. 

(n)  Forster  v.  Frampton,  6  B.  &  C. 
10;;  9  D.  &  R.  108.  S.  C. ;  2  C.  & 
P.  469,  S.  C. ;  sec  also  Allan  v.  Grip- 
per,  2  C.  &  J.  218.  The  vendor  ji^ives 
up  the  right  by  signing  a  composition 
(with  other  creditors)  for  tlie  price; 
Nichols  V.  Hart,  5  C.  &  P.  179. 

(o)  Tutker  T.  Humphery,  7  M.  &  P. 


394,  39^,  per  Parke,  J.,  4  Bing.  516, 
o.  v>.  , 

(p)  Id.  Akerman  v.  Humphery^  1 
C.  &  P.  53. 

(q)  Lickharrow  v.  Mason,  2  T.  R. 
63,  8.  C,  in  5  T.  R.  367,  683,  6  T. 
R.  131,  1  H.  Bla.  357^  and  6  East, 
20,  note  (a) ;  per  Parke,  J.,  in  Tucker 
V.  Humphery;  when  otherwise,  see 
Craven  v.  Ryder,  6  Taunt.  433 ;  Ruck 
V.  Hatfield,  5  B.  &  Aid.  632 ;  Vertue 
V.  Jewell,  4  Camp.  31. 

(r)  Mills  V.  Ball  2  B.  &  P.  457. 

(s)  Nor/hey  v.  Field,  «  Esp.  R.  613  ; 
Ho/st  V.  Poumal,  1  id.,  240.       • 

{t}  iimith  V.  Goss,  1  Camp.  282. 
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or  by  the  carrier's  lien  against  the  latter  (u) ;  or  by  the  circum- 
stance of  the  vendee's  agent  having  the  bill  of  lading,  indorsed  to 
order^  in  hishands,  and  being  under  acceptances  to  the  vendee  on  a 
general  account  (x).  And,  as  a  mere  claim  by  the  vendor  is  suf- 
ficient, if  the  goods  are  in  transitu^  a  subsequent  delivery  thereof 
by  the  carrier,  to  the  vendee,  will  not  entitle  even  the  assignees 
of  the  latter  to  hold  them  (y). 

WJio  to  be  considered  the  Vendee. — It  sometimes  becomes  a 
difficult  question  for  a  jury,  in  actions  for  goods  sold,  whether  or 
not  the  defendant,  in  purchasing  them,  was  a  mere  broker  or 
principal.  The  general  rules  upon  this  subject  have  already  been 
noticed  (z).  Where  the  defendant  was  in  fact  the  buyer,  and  has 
had  the  goods,  &c.,  he  is  liable,  though  the  plaintifl*credited  a  third 
person,  the  defendant's  agent,  who  received  from  him  a  commis- 
sion for  which  the  agent  lent  his  credit  (a).  But  where  A.j  a 
merchant,  purchased  goods  of  B»^  for  the  use  of  C,  who  was  pre- 
sent, and  selected  the  goods,  and  stipulated  with  B,  the  price  and 
other  terms  of  the  purchase ;  and  A.  credited  B.  with  the  amount, 
and  debited  C,  with  the  amount  and  a  commission,  and  B.  cre- 
dited A.  in  his  books  and  invoices ;  it  was  held  that  fi.  could  not 
recover  the  price  of  the  goods  against  C.  (&).  It  is  in  general 
necessary  that  the  relation  of  seller  and  buyer  should  exist,  in 
order  to  maintain  an  action  for  goods  sold;  therefore,  a  mere 
agent,  employed  to  buy  goods  for  the  defendant,  cannot  sue  him 
as  for  goods  sold ;  although  he,  the  agent,  pledged  his  credit  to  the 
original  vendor,  for  a  commission  from  the  defendant  (c). 

The  general  rule  is,  that  the  vendor  can  only  consider  as  his 
vendee,  the  party  to  whom  the  goods  were  originally  and  actually 
sold  by  him ;  and  a  person  who  is  afterwards  permitted  by  the 
vendee  to  have  a  share  in  the  adventure,  is  not  liable  to  the 
original  vendor  for  the  price  (d).  And  although  two  persons,  not 
partners,  concur  in  giving  an  order  for  one  undivided  parcel  of 


(m)  Butler  V.  WooicoiU  2  N.  R.  64. 

(x)  Patten  v.  Thompsotiy  5  M.  & 
Sclw.  350.  Senihie  outstsiiulinpf  bills 
of  exchangee  for  the  price  in  the  hands 
of  a  tliird  person,  bars  the  right;  ante, 
340,  343,  nolc  (i/). 

(y)  Liu  V.  Cowley,  7  Taunt.  169. 

{z)  AntCy  180,  181. 

(a)  Addison  v.  Gandassequiyi  Taunt. 
o76,  a ;  ante,  181.  Sale  to  an  agent  who 


had  money  in  hand  of  his  principal, 
and  was  not  authorised  to  buy  on  cre- 
dit; Edwards  v.  Smith ,  1*2  Moore,  69. 

{b)  Addison  v.  Gandassequi^  4  Taunt 
574  \ante,  181. 

(c)  Seymour  v.  Pyeklau^  1  B.  &  Aid. 
14  ;  see,  however,  ante,  185. 

((/)  Addison  v.  Gandassequi,  4  Taunt. 
582. 
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goods^  yet  they  are  notjoinibf  liable  to  the  seller,  if,  apon  the 
whole  tramactioD,  the  intention  of  the  parties  appears  to  have 
been,  that  they  should  be  severally  responsible  for  the  amount  of 
ibeir  fespective  interests  in  the  goods  (e).  But  where  A.  sold 
goods  to  B.y  who,  being  unable  to  pay,  transferred  them  to  C, 
who  promised  A.  to  pay  for  them,  the  Court  held,  that  this  was 
a  new  sale  to  C,  and  not  a  mere  promise  by  C.  to  pay  the  debt 

In  the  case  of  goods  supplied  for  the  use  of  an  institution  or 
society,  formed  for  charitable  or  other  public  purposes,  as  a  hos- 
pital, whether  supported  by  voluntary  contributions  or  otherwisei 
it  seems  that  the  members  of  a  committee  of  management,  taking 
an  active  part  in  its  concerns,  are  liable  to  the  tradesman ;  although 
be  did  not  furnish  them  on  any  contract  with  the  committee,  but 
having  first  furnished  goods  on  the  credit,  of  an  individual,  who, 
pieiwusly  to  the  formation  of  a  committee,  had  the  sole  manage- 
ment, continued  to  send  them  in  afterwards,  on  orders  given,  as 
before,  by  the  servants  of  the  institution,  without  any  inquiry,  or 
efen  specific  knowledge,  what  particular  persons  were  liable  to 
pay  him.  If  the  tradesman  were  distinctly  informed  that  he  was 
to  look  for  payment  only  to  the  Junds  of  the  institution,  and  did 
not  dissent,  it  seems  the  rule  might  be  otherwise  (^). 

Delivery  to  a  Carrier. — We  shall  hereafter  have  occasion,  in 
considering  the  liability  of  carriers,  to  notice  the  rule  that  the 
delivery  of  goods  by  the  vendor  to  a  carrier,  to  be  conveyed  to 
the  purchaser,  is  in  general  a  good  delivery  to  the  purchaser,  so 
•8  to  place  the  goods  at  his  risk ;  and  that  consequently,  though 
the  goods  be  lost  in  the  course  of  the  conveyance,  he  must  pay 
the  price;  although  the  particular  mode  of  carriage  adopted  were 
not  chosen  by  the  consignee  (A). 


(e)  GUmm  ▼.  Luptan,  2  M.  &  Scott, 
371 ;  9  Bing.  297,  S.  C. 

(/)  Browning  v.  Stallardy  5  Taunt 
450;  OldfUld  v.  Lowe,  9  B  &  C.  73.  A 
earlier  who  mistakenly  delivers  goods 
to  a  wrong  person,  cannot,  on  paying 
the  consignor,  sue  such  person  as  for 
goods  sold,  though  he  may  for  money 
paid;  Brown t,  f/ocfyson, 4  Taunt  189. 

(jji)  Glevester  v.  Hunter,  5  C.  &  P. 
02 ;  Pink  ▼.  Seudamore,  id,,  71.  The 
Western  Hospital  was  the  iiislitnlion 
in  question  in  these  cases.    Effect  of 


crediting  a  particular  person  only,  in 
the  first  instance ;  Leggat  v.  Reed^  1 
C.  &  P.  16. 

(h)  Daives  v.  Peck,  8  T.  R.  330 
DutUm  V.  Solononson,  3  B.  &  P.  584 
King  Y.  Meredith,  2  Camp.  639,  36 
Cooke  V.  Ludlnw,  2  New  R.  119 
Herveg  v.  Liddiard,  1  Stark.  123 
and  this  although  the  goods  were  to  be 
paid  for  one  month  "  after  arrival;^ 
if  other  parts  of  the  contract  shew  they 
were  intended  to  be  at  the  vendee  s 
immediate  risk ;  Frmgemo  ▼.  Lomg,  4  B. 
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And  the  delivery  is  complete,  and  goods  sold  and  delivered  lies, 
although  the  carrier  tortiously  refuse  to  resign  the  actual  posses* 
sion  of  the  goods  to  the  purchaser ;  and  this  more  particularly  if 
the  latter  recover  in  trover  against  the  carrier,  for  the  wrongful 
detention  (t). 

However,  the  delivery  to  a  carrier  is  incomplete  to  charge  the 
vendee  for  the  price  of  the  goods,  if  lost,  unless  the  vendor,  in  so 
delivering  them,  exercise  due  care  and  deligence,  so  as  to  provide 
the  consignee  with  a  remedy  over  against  the  carrier,  in  those 
instances  in  which  some  precaution  is  the  duty  of  the  seller; 
as,  if  he  neglect  to  book,  or  take  a  receipt  for  the  goods  ^); 
or  do  not  insure,  in  pursuance  of  the  carrier^s  well-known  taotice^ 
limiting  his  responsibility,  &c.  (/). 

By  the  usage  of  Liverpool^  the  vendor  of  goods  was  to  pay 
warehouse  rent  for  two  months  after  the  sale,  if  the  goods 
remained  there  so  long ;  held,  however,  that  where  the  vendor  of 
such  goods  had,  within  the  two  months,  given  the  usual  order  for 
delivery  to  the  purchaser,  the  property  in  the  goods,  from  that 
time,  vested  in  the  latter,  and  that  he  became  responsible  for  all 
accidents  which  might  happen  to  them  ;  and  that  the  circum* 
stance  of  the  goods  having,  within  that  time,  been  distrained  for 
warehouse  rent,  was  an  accident,  the  consequences  of  which  must 
fall  on  the  purchaser  (m). 

The  Pleadings, — The  usual  remedy  to  recover  the  price  <rf 
goods  sold  and  delivered,  is  an  action  of  asstimpsit^  or  debt,  on  the 
common  indebitatus  count,  which  alleges  that  the  defendant  was 
indebted  to  the  plaintiff  in  a  named  sum,  (accuracy  in  stating  the 
amount  is  not  material,  provided  a  sum  sufficient  to  cover  the 
real  debt  be  mentioned,)  '^  for  the  price  and  value  of  goods  sold 


^  C.  219 ;  6  D.  &  R.  283,  S.  C. 
Whellier  such  delivery  is  sufficient 
within  the  Statute  uf  Frauds ;  see  ante, 
310,  311.  As  to  deliver)'  of  goods  in 
general ;  ante,  2Jl8, 308  ;  and  3  Chitty 
Com.  l^iNv,  120.  Dock  Warrant;  Ket/ser 
V.  Suse,  Gow.  58 ;  Lucas  v.  Dorricn, 
7  Taunt.  278, 

(t)  Groning  v.  Mcndham^  5  M.  Sc 
Selw.  IHII;  Pattison  v.  Robinson,  id., 
112.  If  the  goods  he  once  actually 
delivered  to  tlie  vendee,  a  tortious 
re-taking    docs    not  destroy  a  right 


to  sue  on  a  hill  for  the  price ;  although 
the  vendee  might  maintain  Uover;  see 
an/f,  341,342. 

{k)  Buckman  v.  Levi^S  Camp.  414. 

(/)  Ciarke  v.  HutcUins,  14  East,47d. 
In  Coihayy.  Title,  3  Camp.  129,  where 
the  or<lcr  was  to  send  down  more  goods 
Lord  EUcnhorouirh  held  th.at  the  ven- 
dor was  not  hound  to  injure,  unless  he 
had  done  so  before. 

(in)  Greaves  v.  Iltjike^  2  B.  &  Aid. 
131. 
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and  delivered  by  the  plaintiff  to  the  defendant  at  his  request  (n)^ 
There  should  be  introduced  a  count  for  the  price  of  goods  bar^ 
gained  and  sold,  (not  alleging  a  delivery,)  where  the  vendor  has 
retained  them  in  his  possession,  as  a  lien  for  tlie  price,  &c.,  or  the 
▼endee  will  not  accept  them  ;  although  the  contract  is  in  other 
respects  perfect  (o). 

In  some  instances  it  is  essential  to  declare  specially  in  order  to 
recover  the  price  or  value  of  goods. 

Ist.  The  declaration  should  be  special  where  the  action  is  not 
against  the  vendee,  but  a  party  who  guaranteed  the  price  (p). 

Sndly.  Where  there  has  been  no  delivery  of  tlie  goods,  or  any 
act  equivalent  thereto,  and  the  property  in  the  identical  goods  has 
not  become  vested  in  the  vendee  (j),  he  should  be  sued  specially 
for  not  accepting  them  (r). 

Srdly.  Where,  by  the  terms  of  the  contract,  the  goods  are  to 
be  paid  for  by  a  bill  of  exchaiige  or  promissory  note,  and  the  ven- 
dee refuse  to  give  either,  it  is  necessary  to  declare  against  him 
ipecially  for  such  default  {s) ;  but  the  price  of  the  goods  may  be 
recovered,  in  such  case,  on  the  common  count  for  goods  sold,  if, 
at  the  time  the  writ  was  issued,  (which  is  now  the  commencement 
cf  the  action  in  all  the  courts,)  the  credit  to  be  given  by  the  bill 
or  note  had  expired  (t). 

If  a  bill  of  exchange  be  given  for  the  price  of  goods,  and  be 
dishonoured,  the  vendor  may  declare  for  goods  sold  (m).  But 
whilst  the  bill  is  current,  an  action  for  the  price  is  not  maintain- 
able  (x)  ;  unless,  perhaps,  in  cases  of  fraud  ;  and  then  the  form 


(n)  See,  in  general,!  ChittyPl.378; 
2^.>5d,  and  uoles;  5th  ed.  No  ar- 
lest  is  allo\^ed  for  the  price  of  goods 
]K>t  delivered;  Hopkins  v.  Thome  (or 
VoM^han),  12  East,  398.  Interest  is 
not  recoverable  on  the  price,  unless 
there  be  an  express  contract,  or  under 
the  3  &  4  W.  4  ;  posty  Index,  Interest, 
(o)  Boulter  v.  Amott,  1  C.  &  M. 
333 ;  ante,  312. 

(p)  I  Saund.  211,  a,  b;  Mines  y. 
Sculthorpe,  2  Camp.  215. 
{q)  See  ante,  299  to  303. 
(r)  See  1  Chilty  PI.  5lh  ed.  381 ; 
2  id,,  264,  and  note. 

(s)  MuMsen  v.  Price,  4  East,  147; 
Button  V.  Solomons  n,  3  B.  <Sc  P.  582. 
As  to  recovering  interest ;  Marshall  v. 
Poole,  13  East,  98. 


{t)  Swancott  v.  Westgarth,  4  East, 
75;  Halls.OdherM  East, 1 18 ;5rooAe 
V.  White,  1  New  R.  330;  Helps  v. 
Winterhottom,  2  B.  &  Ad.  431.  And 
where  the  credit  has  expired,  the 
common  count  suffices,  though  the 
vendee  was  to  have  the  option  of  giv- 
ing &  bill  at  two  or  three  months ;  id. 
When  the  vendor  must  tender  the  bill 
for  acceptance ;  see  Reed  y,  Mesteer, 
d  Com.  on  Contr.  229. 

(«)  Fry  V.  Hill,  7  Taunt  397; 
Ou^nson  V.  Morse,  7  T.  R.  64. 

(x)  Kearslake  v.  Morgan,  5  T.  R. 
513  ;  Thomas  v.  Ileathom,  2  B.  &  C. 
477 ;  3  D.  &  R.  647.  See  further, 
pont^  as  to  the  elTect  of  taking  a  bill 
for  a  debt. 
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of  action  should  be  in  tort,  and  not  in  affirmance  of  the  oontrMl 
08  stich  (j/).  And  where  the  defendant,  being  indebted  to  the 
plaintiff  for  goods  sold,  indorsed  to  him  in  bbrnk,  a  Inil  of 
exchange  not  due,  (drawn  and  accepted  by  two  other  persons,)  to 
a  greater  amount  than  the  price  of  the  goods,  and  the  plaintiff 
gave  the  defendant  the  difference  in  money,  and  the  plaintiff  lost 
the  bill  before  it  was  paid,  it  was  decided  that  he  could  not  sue 
the  defendant  for  the  price  of  the  goods,  or  on  the  lost  bill  (^r). 

Where  there  is  an  entire  contract  for  work  and  labour,  and 
materiakf  the  latter  cannot  be  recovered  under  the  count  lor 
goods  sold  (a).  Nor  is  the  price  of  fixtures  or  catHe  recoverable, 
it  seems,  under  a  count  for  goods  sold  (b).  The  words  '^  chattdsi 
fixtures,  cattle,  and  efiects,*"  should  be  added. 

4thly .  In  general,  if  goods  are  to  be  paid  for,  partly  in  mon^, 
and  partly  in  goods  to  be  delivered,  the  vendor  must  declare  spe- 
cially (c) ;  but  if  the  goods  are  delivered  to  him  in  part  perform- 
ance, the  money  may  be  recovered  under  the  common  count  (d). 

A.  sells  beer  to  B.y  in  casks,  giving  him  notice  that,  unless  hs 
returns  the  casks  in  a  fortnight,  he  will  be  considered  as  the  pur- 
chaser; B.  omitted  to  return  the  casks  within  the  limited  time; 
and  Lord  EUenborough  was  clearly  of  opinion,  that  he  was  not 
liable  on  a  count  for  goods  sold  and  delivered  ;  the  whole  resting 
in  special  agreement  (e).  But  it  seems,  that  the  common  count 
for  goods  sold  and  delivered  will  suffice,  where  goods,  delivered 
on  the  terms  of  sale  or  return,  are  retained  an  unreasonable 
time  (y) ;  or  after  the  specified  period  {g). 

6thly.  Of  the  Rights  of  the  Vendee. 

Although  by  the  bargain,  the  property  of  the  goods  may  be 
transferred  to  the  purchaser  (A),  yet  he  obtains  only  an  inchoate 


(y)  Ante,  323. 

(a)  Champion  v.  Terrt/,  3  B.  &  B. 
295  ;  Hansard  ?•  Robinson,  7  B.  &  C. 
90. 

(a)  Cottcrcll  V.  Apsey,  6  Taunt  322; 
I  Marsh.  581,  S.C. 

{h)  Lee  v.  Risdon^  2  Marsh.  R.  395; 
12  Moore,  213 ;  ante,  283,  284. 

(c)  Barhv  V.  Parker,  1  H.  Bla.  287 ; 
Talifer  v.  West,  Holt,N.  P.  179;  Read 
V.  Ilvtchinson,  3  Camp.  352.  l)e- 
clarinjj  on  a  contract  oi  exchanp;e;  1 
Chidy  PI.  5th  ed.  380;  2  id,  274, 281. 


(d)  Sheldon  v.  Cox,  3  B.  8c  C.  420; 
5  1).  Sc  R.  277,  S.  C. 

(e)  Lyons  v.  Barnes,  2  Stark.  R.  39; 
Sheddy  V.  Sanders,  5  B.  &  C.  628. 

( f)  Bat/lry  v.  Gouldsmith,  Peake*! 
R.  56;    1  Chitty  PI.  5th  ed.  379. 

(//)  Harristm  v.  AUtn,  1  C.&  P.  235. 

(A)  Where  the  vendee  acquires  t 
property  in  the  identical  floods,  and 
when  not ;  unte,  299  to  303.  He  can- 
not maintain  trover,  tbougb  die  veudor 
wr()np:fully  re-ull,  \cc.,  unless  he  (the 
vendee)  has  acquired  a  property  and 
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title,  and  has  no  right  of  possession,  if  the  goods  be  not  paid  for, 
and  no  credit  were  agreed  upon.  Therefore  he  cannot  take  them, 
or  sue  for  the  non-delivery,  until  the  price  be  paid,  or  tendered 
by  him  (t). 

However,  in  an  action  for  not  delivering  goods,  which  the 
defendant  had  sold  and  undertaken  to  deliver  to  the  plaintiff,  on 
request,  at  a  certain  price,  it  is  sufficient  for  the  plaintiff,  in  his 
declaration,  to  aver  such  request,  and  diat  he  was  ready  and 
willing  to  receive  the  goods,  and  pay  for  them  according  to  the 
torms  of  the  sale,  but  that  the  defendant  refused  to  deliver  them ; 
without  averring  an  actual  tender  of  the  price  (X:). 

If  the  contract  be  to  deliver  goods  generally,  or  upon  request, 
a  special  or  actual  request  to  deliver  must  be  made,  either  per- 
aoDally  or  by  letter,  before  the  vendor  can  be  sued  for  non- 
delivery (/) ;  unless  he  has  incapacitated  himself  from  completing; 
the  agreement,  by  re-seliing,  &c.  (m). 

Id  the  case  of  a  sale  of  goods,  (expected  by  a  particular  ship),. 
^on  arrival;*'  if  no  goods  arrive,  in  the  ordinary  course  of  trade 
and  navigation  (n),  the  vendor  is  not  in  general  liable;  the 
ooDtract  being  conditional  (o).  But  where  the  contract  was  **  for 
goods  to  be  sent  to  the  vendee,  on  an  insurance  being  effected,^ 
terms,  three  months*  credit  from  the  time  of  arrival ;  and  which 
insurance  was  effected  in  the  name  of  the  vendee;  it  was  held, 
that  the  property  in  the  goods  vested  in  him  immediately  they 
were  forwarded,  and  in  the  course  of  transit,  and  were  then  at 


right  of  pussession ;  Bhxam  t.  Sanders, 
4  B.  &  C.  941,  949,  952 ;  7  D.  &  R. 
996,  S.  C.  His  remedy  if  the  vendor 
tfiake  the  goodsj  ante, S4\,M2,  If 
Deither  party  be  ready  to  perform  the 
coDtract  at  the  time  stipulated,  money 
had  and  received  may,  it  seems,  be 
brought  by  the  vendee  to  recover  a 
depoeit  he  had  paid;  see  Clarke  v. 
mmg,  R.  &  M.  394  ;  2  C.  &  P.  286, 
S.C. 

(t)  Id.  Cowper  v.  Andrewt,  Hob. 
41 ;  2  Bla.  C.  448;  Bloxam  v.  San- 
den,  4  B.  6e  C.  941 ;  7  D.  &  R.  396, 
S.  C. ;  Parker  v,  Rowlings,  4  Ring. 
280 ;  12  Moore,  529,  S.  C. 

Ik)  Rawson  v.  Johmon,  I  East,  203; 
muerhouse  v.  Skinner,  2  B.  &  P.  447; 
Pordajer.  Cole,  1  Saund.  320,  e,  note 


5 ;  Martin  v.  Smith,  6  East,  560. 

(/)  Bach  V.  Owen,  5  T.  R.  409. 

(m)  Botodell  v.  Parsons,  10  East». 
359  ;  Amory  v.  Brodrick,  5  B.  &  Aid. 
712 ;  1  D.  &  R.  361 ,  S.  C.    Demand 
by  servant,  &c. ;  Squier  ▼.  HwU,  3 
Price,  68. 

(n)  So  where  the  contract  is  *'for 
the  delivery  of  tlie  goods  on  arrival,  to 
be  delivered  with  all  convenient  speed,, 
but  not  to  exceed  a  named  day, '  the 
vendee  is  not  bound  to  accept  after 
the  day ;  Alenn^  v.  Pryar,  1  K.  &  M« 
406 ;  see  Busk  v.  Spence,4  Camp  329. 

(o)  Boyd  V.  Sifkin,  2  Camp.  326 ; 
Hau«s  V.  Htim^,  tU,  327,  note.  See 
Idle  V.  Thornton,  3  id.,  274,  as  to  the 
duty  of  the  vendees  on  a  wreck  of  the 
goods. 
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his  nsk(p).     Bat/ley^  J.,  observed ;  '< it  ha&  been  urged,  that  the 
form  of  the  order  throws  the  risk  upon  the  vendor,  until  the 
arrival  of  the  goods,  for  they  were  not  to  be  paid  for,  until  three 
months  from  that  period,  and  consequently,  that  the  arrival  was 
a  condition  precedent  to  the  vendor^s  right  to  sue  for  the  price. 
If,  however,  the  goods  were  not  to  be  paid  for  unless  they  arrived, 
why  should  the  plaintiff  insure  them?     That  shows  that  the 
arrival  was  not  considered  as  a  condition  precedent  to  the  pay- 
ment.    If  the  goods  arrived,  three  months  from  the  arrival  was 
to  be  the  period  of  credit ;  if  they  did  not  arrive,  still  the  purchaser 
would  be  bound  to  pay  in  a  reasonable  time  after  the  arrival 
became  impossible  {q)" 

Where  A.  sold  to  B.  all  the  hemp  that  might  be  shipped  in 
certain  vessels  at  Riga^  not  exceeding  300  tons,  by  C,  the  agent 
of  the  concern ;  and  C.  shipped  on  board  of  these  vessels,  only 
71  tons  of  hemp  on  account  of  A.,  but  upwards  of  800  tons  oo 
account  of  other  persons ;  Lord  Ellefiborough  held,  that  the  ooo* 
tract  must  be  confined  to  such  hemp  as  C  should  ship  as  agent  to 
A.i  and  that  A.  was  not  answerable  to  B.  for  more  than  the  71 
tons  (r). 

Whete,  however,  the  engagement  to  deliver  is  absolute,  it  is 
no  defence  that  the  vendor  was  prevented  from  completing  the 
bargain  by  the  blockade  of  a  port,  or  an  inevitable  accident  (*). 

In  an  action  of  assumpsity  for  not  delivering  goods  upon  a 
given  day,  the  measure  of  damages  is  the  difference  between  the 
contract  price,  and  that  which  goods  of  a  similar  quality  and 
description,  bore  in  the  market  at  the  time  the  goods  ought  to 
have  been  delivered  (t) ;  although  the  vendor,  in  the  interim,  had 
resold  and  refused  to  complete ;  if  the  vendee  did  not  assent  to 
rescind  the  contract  (w). 

Where  there  is  an  entire  contract  for  a  specific  quantity  of 
goods,  or  for  several  articles  (jr),  the  vendee  is  not  boinid  to  receive 


{p)  Fragano  t.  Long^  4  B.  &  C.  182;  see  an/r,  48,  49. 

219;  6  D.  &  R.  283,  S.  C.  (0  Gaimford  v.  Carroll,  2  B.  &  C 

(q)  Fragano  v.  Long.A  B.  &  C.  222;  621 ;  4  D.  V  IL  KJl,  S.  C. ;  BoormM 

6  D.  <Sc  11.  28H,  S.  C.  t.  ArtvA,  9  B.  &  C.  1 15. 

(r)  Ilagward  t.  Scougal I ^2 Cttmp. ,06.  (w)  Leigh  v.  Palerttony  8  Taunt.  540; 

(*)   Atkinson  v.  Ritchie,    10   East,  2  Moore,  588,  S.  C. 

530 ;  Hat/ward  v.  Scougall,  2  Camp.  (x)  As  to  this,  see  ante^   303,  313| 

07  n ;  Di  Medeirot  ?.  Hill,  5  C.  &  P.  34 1 . 
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pirt  s  and  if  part  only  be  deUvered,  be  may  return  it.  But  if  be 
VBtain  tbe  part  delivered,  c^ier  ike  time  for  the  compldian  of  the 
€Bmiraci  has  dapsed^  he  is  liable  upon  a  qtumium  meruit,  for  tbe 
value  c^  such  portion  of  the  goods.  By  retaining  and  taking  to 
the  part  delivered,  there  is  impliedly  created  a  new  contract  to  pay 
ftr  that  part  {t/).  And  the  buyer  of  goods  by  sample,  has  a  right 
to  inspect  the  whole  in  bulk,  at  any  proper  and  oonvenieot  time, 
and  may  rescind  the  contract,  if  the  buyer  refuse  to  shew  it  («). 

Tbe  right  to  rescind  the  contract  on  a  breach  of  warranty,  will 
be  hereafter  considered  (a). 

2ndly.  Of  a  Warranty  upon  the  Sale  of  Goods. 

Warranfyf  qf  Title. — By  the  Civil  Law  (6),  and  the  French 
Code  (c),  a  warranty  by  the  vendor  of  ffoods  (d),  as  to  his  title 
thereto,  is  implied.  But  it  seems  that  by  the  English  law,  there 
is  no  implied  warranty,  as  such,  annexed  to  a  sale  of  goods,  that 
die  vendor  has  a  title.  The  authorities  in  the  books  are  not, 
however,  very  satisfactory  upon  the  subject,  but  they  lead  to  the 
QODclusion,  that  the  seller  of  goods  is  not  responsible  to  the 
purchaser,  if  the  latter  be  afterwards  disturbed  in  the  possession 
by  a  third  person,  the  true  owner,  except  in  the  following  cases : 
— Ist,  if  there  be  an  express  wananty ;  or,  Sndly,  if  there  be  a 
fraudulent  misrepresentation  or  concealment  by  the  vendor  upon 
the  subject  {e). 

In  regard  to  an  express  warranty  it  need  only  be  observed,  that, 
if  broken,  an  action  of  assumpsit,  or  an  action  on  the  case,  is 
maintainable,  although  no  knowledge  on  the  part  of  the  vendor 
of  the  want  of  title  can  be  shown: — nor  if  such  scienter  be 
charged  in  the  declaration,  need  it  be  proved  {J*). 

The  case  of  Cross  v.  Gardner  {g),  proves  that  if  the  vendor  be 


( iy)  Oxendale  v.  WethereU,  9  B.  ^  C. 
386 ;  3iavor  ▼.  Pyne,  3  Bin)?.  2H5 ; 
Sktpton  T.  Cquoh,  5  B  &  C.  382,  per 
Abbott,  C.  J. ;  8  D.  (Sc  R.  130,  S.  C.; 
tee  Champion  t.  Skorl,  1  Camp.  53  ; 
Brm^  T.  Cole,  6  Moor,  1 14  ;  Waddiny- 
tan  ▼.  O/irer,  2  New  R.  61 ;  Waiker 
▼.  Dixon,  2  Stark.  R.  281 ;  Hungerford 
T.  HtnUand,  3  fiulst.  325. 

(z)  Lorjfmer  v.  Smith,  1  B.  &  C.  1  ; 
2  D.  ac  R.  23,  S.  C. 

(a)  /'of/, 364, 365,  369. 

(*)  Ff.  21,  2,  1 ;  2  Bla.  C.  451. 

(c)  Code  Civil,  bk.  3,  tit.  6,  sec.  ^; 
or  rather  there  is,  by  the  French  laiv. 


an  implied  indemnity  against  actual 
evictiuD  and  its  consequences ;  see  uf . 

(d)  As  to  warranty  of  title,  on  the 
sale  uf  a  freeftold  or  leasehold  interest, 
see  ante,  247,  248 ;  Earl^  t.  GarreU, 
9  B.  &  C.  928. 

(e)  ^ePeto  ▼.  Blades,  5  Taunt  657; 
Jones  V.  Bowden,  4  Taunt.  847. 

(/)  See  WiUianuon  v.  Allis^,  9 
East,  446 ;  Gresham  ?.  Poskan^  2  C. 
&  P.  540. 

(y)  Carth.  90,  3  Mod.  261 ,  1  Show. 
66,  S.  C,  1  Rol.  Ab.  91, 1. 5  ;  cited  by 
Buller,  J.,  in  FasUy  t.  /iVmiium,  3  T. 
R.57. 

A  A 
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in  possession  of  the  goods,  and  affirm  that  they  are  bis  property^ 
an  action  lies  against  him,  if  the  purchaser  be  evicted  by  a  better 
title.  The  declaration  was  in  case^  and  it  charged  that  there  was= 
a  colloquium  between  the  parties  concerning  certain  oxen  then 
in  tfie  defendants  possessiofi,  and  the  sale  of  them;  that  the 
defendant  then  and  there  falsely  and  maliciously  affirmed  that 
the  oxen  were  his  proper  goods,  to  which  the  plaintiff  givinff 
credit^  bought  them  of  defendant ;  whereas  they  were  not  bis. 
property,  and  the  plaintiff  was  compelled  to  give  them  up  to  the 
true  owner,  who  recovered  them  by  action,  &c.  It  was  moved  in 
arrest  of  judgment,  that  the  declaration  was  ill,  because  no  war* 
ranty  was  laid,  nor  was  it  averred  that  the  defendant  kfiew  that 
his  assertion  was  false.  But  the  Court  decided,  that  the  action  was 
maintainable^  according  to  Cartftew^s  report.  They  said  that  the 
bare  affirmation  was  enough  ;  and  that  the  plaintiff  had  no  means 
to  know  to  whom  the  property  of  these  goods  did  belong,  but  only 
by  the  possession.  This  case  seems  to  be  maintainable,  either 
upon  the  ground  that  the  defendant's  affirmation,  under  such 
circumstances,  amounted  to  a  warranty  (h) ;  or  upon  the  ground 
that  the  assertion  of  such  a  fact  not  known  to  be  true,  s  under 
such  circumstances,  as  much  a  fraud  or  deceit  in  law,  as  an 
untrue  affirmation  of  a  fact  known  to  be  false  (i). 

In  Medina  v.  Stought(m{k),  Lord  Holt  is  reported  to  have 
said,  that  where  one  having  the  possession  of  any  personal  chattel 
sells  it,  the  bare  affirming  it  to  be  his,  amounts  to  a  warranty,  and 
an  action  lies  on  the  affirmation ;  for  his  having  possession  is  a 
colour  of  title,  and  perhaps  no  other  title  could  be  made  out ; 


(/*)  And  see  post  358,  359. 

(t)  And  see  Adamson  v.  Jarvisj  4 
Bing.  H«,  73;  12  Moore,  241,  253, 
S.  C.,  ptr  Best,  C.  J.  In  Humphrm/s 
v.PrtiU,  House  of  Lords,  1831,  MS., 
upon  error  from  Ireland,  it  was  de- 
cided that  if  a  judgnicnt  creditor,  who 
had  issued  a  fieri  faciax,  affirtn  to  the 
sheriff,  that  certain  goods  belong  to  the 
defendant,  and  thereby  induce  the  she- 
riff to  take  them  in  execution,  and  a 
third  person,  the  real  owner,  thereupon 
recover  the  value  from  the  sheriff,  the 
latter  may  support  an  action  cm  the 
case  against  the  judgment  creditor  for 
his  false  affirmation ;  although  it  were 
not  made  fraudulently,  or  with  know- 


ledge  of  it<5  falsity.  Lord  Wynford  re- 
ferred to  Adamson  v.  Jarvis  ;  and  said 
that  a  false  assertion  made  by  a  paity 
for  his  own  benefit,  of  a  fact  not  known 
to  be  true,  gave  a  ground  of  action,  if 
it  induced  another  party  to  take  a  step 
to  his  prejudice.  The  same  principle 
was  acted  upon  in  Polkill  v.  Walter^ 
3  B.  'Sc  Ad.  114,  which  was  an  action 
on  the  case  against  a  person,  who« 
without  fraud,  had  accepted  a  bill  as 
agent  for  the  drawee,  but  without  the 
authority  of  the  latter ;  per  quod  the 
plaintiff  sued  the  drawee,  and  failed 
in  his  action. 

{k)  1  Salk,  210 ;  Lord  Raym.  593, 
S.  C. 
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olilffT  where  the  seller  is  out  of  possession^  for  there  may  be  room 
to  questioD  the  seller^s  title ;  and  caveat  emptor  in  such  case  to 
have  either  an  express  warranty,  or  a  good  title."  This  distinc- 
tioD  seemsy  however,  unfounded,  and  was  disapproved  of  by  Mr. 
Justice  BuUeVj  in  Pasley  v.  Freeman  (/),  who  observed  it  was  not 
mentioned  by  Lord  Raymond^  in  his  report  of  the  same  case.  So 
that  the  mere  assertion  of  title,  though  the  vendor  be  not  at  the 
time  in  possession,  will,  it  seems,  afford  a  right  of  action,  if  the 
vendor  be  not  the  owner. 

There  are  express  decisions  that  if  there  be  no  warranty  or 
affirmation  of  title,  or  fraud,  the  vendee  of  goods  has  no  remedy 
against.the  seller  (fTt).  And  in  Early  v.  Garrett  (n),  Mr.  Justice 
Liitledale  said  ^*  It  has  been  held  that  where  a  man  sells  a  horse 
as  his  own,  when  in  truth  it  is  the  horse  of  another,  the  purchaser 
cannot  maintain  an  action  against  the  seller,  unless  he  can  shew 
that  the  seller  knew  it  to  be  the  horse  of  the  other  at  the  time 
of  the  sale ;  the  scienter  or  fraud  being  the  gist  of  the  action^ 
where  there  is  no  warranty ;  for  there  the  party  takes  upon  himself 
the  knowledge  of  the  title  to  the  horse,  and  of  his  qualities.^ 

Upon  the  subject  of  a  warranty  of  title  on  the  sale  of  goods, 
Mr.  Justice  Blackstoney  observes (o),  "In  our  law  a  purchaser 
of  goods  may  have  a  satisfaction  from  the  seller,  if  he  sell  tliem 
as  his  awn;  and  the  title  prove  deficient,  without  any  express 
warranty  for  that  purpose:" — and  again  (p),  "  In  contracts  for 
sales  it  is  constantly  understood^  that  the  seller  undertakes  that 
the  commodity  he  sells  is  his  own ;  and  if  it  prove  otherwise  an 
action  on  the  case  lies  against  him  to  recover  damages  for  this 
deceit.'"  It  is  difficult  to  perceive,  that  the  learned  commentator 
intended  to  advance  the  doctrine,  that  there  was  a  liability, 
although  no  express  warranty,  or  affirmation,  or  any  deceit  could 
be  proved  (q). 


(0  3  T.  R.  57. 

(m)  Sprintfwell  v.  Allen ^  Aleyn  R. 
91 ;  2  East,  449,  note  a,  S.  C; 
Ckmnd/er  v.  Loptts,  Cro.  Jac.  4 ;  Paqet 
T.  Wilkinson,  per  Holt,  C.  J.  MS. 
cited  2  East,  449,  n. ;  Co.  Lit.  102, 
a;  Noy's  Max.  c.  42. 

(n)  9  B.  &  C.  932. 

(o)  2  Com.  451,  cites  Cro.  Jac.  474; 
1  Hoi.  Ab.  90,  L.  5.  lu  these  cases, 
there  were  afiirmations  by  tlie  vendor 
tbai  he  was  owner. 


(p)  3  Com.  166. 

Iq)  However,  in  Peake  R.  94,  Ro- 
binMon  t.  AndcrUmj  the  vendee  of  fix- 
tures recovered  t)ie  price  from  the 
vendor  as  money  had  and  received ; 
the  fixtures  belonging  to  the  landlord, 
(a  third  person);  ulihon|<:h  there  w;is 
no  fraud  on  tlie  part  of  the  defendant, 
(the  vendor,)  and  h«  had  himself  be- 
fore bought  and  paid  for  the  fixtures 
as  tenant's  fixtures. 

A  A  2 
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Warranty  of  the  Qualify  or  Sowadnns^  of  Goods : — The  g^mmrd 
rule  is  that  although  a  liberal  price  be  given  for  goodly  the  Imw  does 
not  imply  a  warranty  as  to  their  goodnesSf  or  quaUfy,  The  nuudmis 
caveai  emptor^  and  no  liability  in  general  exists,  in  regard  to  bad 
quality  or  defects,  unless  there  be  a  special  warranty,  or  fraud  (r). 
Thus,  although  a  sound  price  (as  it  is  termed,)  be  given  for  a 
horse,  there  is  no  implied  promise  or  warranty  that  It  is  sound  (#)• 
Nor  is  there  any  implied  warranty  upon  the  exchange  of  goodSi 
Therefore,  where  a  customer  who  had  bought  a  quantity  of 
Burgundy  of  excellent  quality  from  a  wine  merchant,  sonoe  time 
after  procured  him  to  exchange  a  portion  of  it  for  other  wine; 
Lord  Ellenborouffh  held,  that  although  the  Burgundy,  when 
exchanged,  had  become  sour,  the  wine  merchant  was  without 
remedy,  there  having  been  no  fraud  or  express  warranty. 

Parkinson  v.  Lee  {t)  is  considered  a  leading  authority  upon 
this  subject.  It  was  an  action  of  assumpsit  upon  an  alleged 
warranty,  that  hops  sold  by  the  defendant  to  the  plaintiff,  were 
good,  sounds  and  merchantable.  The  hops  were  sold  by  sample^ 
with  a  warranty  that  the  bulk  answered  the  sample,  but  thov  was 
no  other  warranty.  There  was  a  latent  defect  in  the  hops,  aot 
known  to  the  vendor ;  and  the  Court  held  that  he  was  not  liahk, 
although  the  hops  were  not  merchantable,  for  no  promise  to  that 
effect  was  to  be  implied. 

In  the  case  of  manufactured  goods  ordered  and  supplied  ^or  a 
particular  purpose^  there  is,  it  appears,  an  implied  warranty  that 
they  are  reasonably  Jit  and  proper  Jbr  the  purpose;  although  at 
the  time  of  the  sale  the  purchaser  had  an  opportunity  of  inspect- 
ing the  goods.  This  doctrine  was  advanced  by  the  Courts  in 
Jones  \.  Bright  (u)\  although  there  seems  to  have  been  in  that 
case  sufficient  evidence  of  an  express  warranty,  so  that  it  was 
unnecessary  to  consider  the  general  question.  It  was  the  case  of 
a  purchase  of  copper,  ordered  by  the  plaintiff  of  the  defendant, 


(r)  Stuart  v.  Wilkint,  Dougl.  SO  ; 
Parkimtm  v.  Lee^  8  East,  314.  And 
see  the  case  of  Jonet  v.  Bright^d  Bing. 
533;  3M.  &  P.  166,  S.  C. 

(#)  La  Neuville  t.  Nourse,  3  Camp. 
351. 

(0  9  East,  314.  But,  perhaps,  this 
is  uot  an  authority  in  itself,  in  refer- 
ence to  the  facts,  beyond  the  position 
that  if  there  be  only  a  warranty  that 


goods  correspond  in  quality  with  a 
sample  shewn,  there  can  be  no  im* 
plication  of  any  warrant?  besides  that 
so  given.  Expremo  tnttttt  nt  exdmm 
alterius.  And  see  per  Tindal,  C  J^ 
Budd  y,  FairmaneTy  8  Bing.  52  ;  1  M. 
&  Scott,  74,  S.  C. 

(tt)  5  Bing.  533 ;  3  M.  &  P.  165, 
S.  C.  -,  Bluett  T.  (kbome^  1  Suurk.  R. 
384. 
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ior  dieKthing  bis  vessel,  and  supplied  by  the  defendant,  with 
knowledge  of  the  purpose  for  which  it  was  bought.  The  defen- 
dsBt  was  the  inanufacturer  of  the  copper,  which  was  inspected 
bj  the  plaintiff  at  the  time  of  the  sale.  The  copper  turned  out 
m  trial  to  be  defective  for  the  purpose  of  sheathing;  but  no  fraud 
vas  imputed  to  the  defendant.  The  Court  held  he  was  liable 
on  a  count  adapted  to  these  facts,  upon  an  implied  warranty. 
The  Chief  Justice  (Best)  drew  a  distinction  between  the  sale  of  a 
lone,  or  goods  which  are  the  production  of  nature,  (as  hops,  Szc.,) 
sad  the  sale  of  manufactured  goods.  In  the  former  case,  he 
coDsidered,  that  as  latent  defects  could  not  be  guarded  against, 
and  might  be  unknown,  there  was  justly  no  implication  of  waiw 
lanty ;  aliier  in  the  instance  of  manufactured  articles.  Mr.  Jus- 
tice Park  relied  on  the  distinction  between  the  manufacturer  of 
an  article,  and  the  mere  seller.  However,  in  Laing  v.  Fidgeo7i{x)^ 
which  was  relied  upon  by  the  Chief  Justice,  and  Park,  J.,  in 
Janes  v.  Wright,  it  is  observable,  that  it  did  not  appear  that  the 
defendant  himself  was  the  manufacturer  of  the  goods  sold  by  him. 
It  was  an  action  on  a  warranty,  that  saddles  ordered  for  exporta- 
tion, were  of  a  good  and  merchantable  quality ;  and  the  Court 
held  such  warranty  was  to  be  implied. 

In  Gray  v.  Cox  (y),  Abbott,  C.  J.,  observed,  *'  that  on  the  trial, 
it  occurred  to  him,  that  if  a  person  sold  a  com  modi  tyy  or  a  par^ 
tieular  purpose,  he  must  be  understood  to  warrant  it  reasonably 
Jit  and  proper  for  such  purpose;  and  that  he  was  strongly  inclined 
Co  adhere  to  that  opinion,  but  some  of  his  learned  brothers  thought 
differently.^'  In  that  case,  the  point  did  not  however  exactly 
arise.  It  was  an  action  by  the  vendee  of  sheathing  copper.  There 
was  no  express  warranty  or  fraud.  A  fair  market  price  was  given. 
The  article  was  copper  sheathing,  but  was  defective,  and  not  fit  for 
die  purpose  for  which  it  was  bought;  but  the  plaintiff  had  an  op- 
portunity of  inspecting  it,  and  the  defect  could  not  be  discovered 
until  the  copper  was  used.  The  plaintiff,  instead  of  declaring  on 
an  implied  warranty  that  the  copper  should  be  reasonably/  fUJbr 
the  purpose  to  which  the  vendor  knew  it  was  to  be  applied^ 
declared  upon  a  warranty,  that  it  should  be  of  a  *'  good,  souud^ 

(x)  4  Camp.  169;  6  Taunt  108,      with  the  sample,  but  «  gnuwW  i^^ 
S.  C.    This  also  was  a  sale  by  sample,      mise  that  Uiey  w«r«  m^  $4^ 


hoi  the  geueral  question  arose  on  a     chan  table. 

special  count  charg^ing,  not  the  war-         Cv)  1  C.  &  P.  184  {  4  M  %  C  M-^; 

nnty  that  the  goods  should  correspond     and  6D.  k  VL  T^M,  i  i 
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substantial,  and  serviceable  quality/'  which  the  Court  held  to  he, 
at  all  events,  inapplicable  to  the  circumstances. 

Where  a  publican  agrees  with  a  brewer  to  take  all  his  beo*  of 
him,  the  brewer  is  bound  to  supply  him  with  beer  of  a  fair  mer- 
chantable and  wholesome  quality  (z).  It  seems,  that  in  contracts 
tor  provisions^  there  is  always  an  implied  warranty  that  they  are 
wholesome  (a). 

And  a  promise  or  warranty,  that  the  goods  to  be  delivered  shall 
be  of  a  merchantable  quality^  of  the  kind  ordered,  is  implied, 
where  the  vendee  had  not,  before  or  at  the  time  of  the  sale,  a  suffi- 
cient and  reasonable  opportunity  of  inspecting  them ;  and  then 
are  no  circumstances,  (as  the  smallness  of  the  price,  &c.,)  to  nega- 
tive the  presumption  that  goods  of  that  description  were  meant  to 
be  bought.  On  the  sale  of  a  quantity  of  **  waste  silk,^  then  ofi  iit 
passage  from  the  Continent^  it  was  proved,  that  the  silk  was  not 
of  a  quality  saleable  under  the  denomination  of  waste  silk ;  a  fact 
which  appeared  on  an  examination  of  the  silk  when  it  reached  the 
plaintiff.  And  Lord  EUenborough  said,  ^'  I  am  of  opinion,  that, 
under  such  circumstances,  the  purchaser  has  a  right  to  expect  a 
saleable  article,  answering  the  description  in  the  contract.  With- 
out any  particular  warranty,  this  is  an  implied  term  in  every  such 
contract.  Where  there  is  no  opportunity  to  inspect  the  commo- 
dity, the  maxim  of  caveat  emptor  does  not  apply.  He  cannot, 
without  a  warranty,  insist  that  it  shall  be  of  any  particular  €\MBl\t] 
or  fineness ;  but  it  shall  be  considered,  that  both  parties  intended 
that  it  should  be  saleable  in  the  market  under  the  denomination 
mentioned  in  the  contract  between  them  (Jb).'^ 

What  amounts  to  a  warranty ,  and  of  colkUeral  represeiUatians. 
— The  maxim,  caveat  emptor^  is  so  strictly  construed,  that  it  has 
given  rise  to  the  adoption  in  our  law  of  a  principle  of  the  civil  law; 
— simplex  commendatio  non  obligat ;  a  sim])le  commendation  of 
the  goods  by  the  vendor,  as  to  their  quality  or  fitness,  does  not 
necessarily  amount  to  a  warranty :  it  must  be  mutually  understood 
to  have  been  such,  or  it  will  not  form  part  of  the  contract  (c). 


(z)  Hoicomhe  v.  Hnvsan,  2  Camp.  Paslei/  v.  Freeman,  3  T.  R.  6,  7,  8, 

3iU  ;  Cooper  v.  TuibiUy  3  trf.,  286.  per  Duller,  J.     Action  on  a  warruitj, 

(a)  3  Cla.  C.  166.  tliat  goods  were  fit  for  the  China  nuup- 

{b)  Gardiner  \,  Gray,  A  C-Am\t.  HA.  kct.      The  only  proof  was>  a  letter 

(c)  Chandler  v.  Loftw,  Cro.  Jac.  4;  written  by  the  plaintiff  to  the  defen- 

Rol.  Ab.  101  ;  Sugd.  V.  <Sc  P.  8th  ed.  dant,  holding  out  that  he  had  goods 

3; /^tcAmn^v.  Z>oitww,4Taunt.779;  fit  for  the  China  market,  wliich  he 
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Andy  in  many  Instances,  the  positive  representation  of  the  seller  is 
not,  from  the  nature  of  the  case,  to  be  regarded  as  a  warranty, 
but  merely  as  an  expression  of  his  belief  and  opinion  on  a  matter 
of  which  he  could  have  no  certain  knowledge,  and  on  which  the 
purchaser  was  equally  capable  of  forming  an  opinion.  llius, 
where  the  defendant,  not  knowing  the  age  of  a  horse,  but  having 
a  written  pedigree  which  he  received  with  him,  sold  him  as  a  horse 
of  the  age  stated  in  the  pedigree,  at  the  same  time  stating,  that  it 
was  his  only  source  of  information  ;  Lord  Kcnyaih  held,  that  this 
was  DO  warranty  [d).  And  his  Lordship  adhered  to  the  same 
doctrine  in  the  case  of  a  purchase  of  pictures;  which,  in  the  cata- 
logue of  sale,  were  represented  to  be  the  work  of  eminent  artists, 
who  flourished  some  centuries  back  (c;). 

A  horse  was  sold  under  the  following  written  warranty :  *'  To 
be  sold,  a  horse,  five  years  old  ;  has  been  constantly  driven  in  the 
plough — warranted/'  It  was  held,  that  the  warranty  a])plied  to 
soundness  only  (y* ).  So,  where  the  contract  was  in  these  words, 
**  Received  of  Mr.  B.  10/.  for  a  grey  four-year-old  colt,  warranted 
sound  in  every  respect,'"*  the  Court  were  of  opinion,  that  the  war- 
ranty was  confined  to  the  soundness  of  the  pony,  and  that  the  part 
of  the  receipt  which  referred  to  its  age  was  mere  matter  of  descrij)- 
tion,  by  which  the  seller  was  not  bound,  unless  it  appeared  that  he 
gave  a  wilfully  false  description.  "  What  a  party  warranted,'^ 
said  the  Court,  ^^  he  was  bound  by,  whether  he  was  mistaken  or 
Dot,  but  it  was  otherwise  with  respect  to  mere  description  or 
representation  (g)-^ 

It  is,  however,  clear,  that  no  particular  form  of  words  is  neces- 
sary to  constitute  a  warranty :  the  word  warrant  need  not  be 
used  (A).  And  a  bare  representation  or  assertion  as  to  the  quality 
of  the  goods,  may  amount  to  a  warranty,  if  there  be  nothing  to 
negative  that  it  was  understood  to  be  such.  Thus,  in  Cave  v. 
Coleman  (i),  an  assertion  by  the  vendor  of  a  horse,  in  the  course 


ofTered  to  sell  cheap.  Lonl  KUenbo- 
jough  held,  that  such  a  letter  did  not 
aioount  to  a  warranty,  but  \%as  merely 
an  invitation  to  custom;  it  not  refer- 
ring to  the  specific  goods  which  the 
plaintiff  afterwards  bought  Amott  v. 
Buffhes,  N.  P.,  July  10,  1812,  MS. 

(i)  Dunbp  V.  Wamjk^  Pcake's  It.  123. 

{e)  Jetuluinev,  SUde,  2  Ksp.  R.  572. 

(/)  RU'hartUon  v.  Browfiy  1  Bing. 


344,  S.  C. 

(g)  Budd  V.  Fairmaner,  C.  P.  M.  T. 
1831,  MS.;  6  C.  &  P.  78;  8  Bing. 
48,  S.  C. 

(h)  Janes  v.  Bright,  3  M.  &  P.  173, 
per  Best,  C.  J. ;  6  Bing.  53:3,  S.  C. 

(f)  3  M.  &  R.  2 ;  Wood  v.  SmiUi,  4 
C.  ik  P.  145.  In  Lomi  v.  7'uckvr,  4 
C.  &c  P.  15,  a  representation  that  a 
picture  wais  by  Pou!>bin,  seems  to  have 
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of  conversation  and  dealing,  and  before  the  bargain  was  oompLete, 
that  **  the  vendee  might  depend  upon  it  that  the  horse  was  per- 
fectly quiet  and  free  from  vice,***  was  held  to  be  a  warranty  to 
that  effect.  And  if  a  person,  at  the  time  of  his  selling  a  horse,  say, 
*^  I  never  warrant,  but  he  is  sound  as  far  as  I  know ;  *^  assumfwit 
lies  if  the  horse  were  unsound,  and  the  seller  was  aware  cl  the 

fact  (jy 

It  seems  that  the  custom  of  any  particular  trade  may  establish 
an  implied  warranty  between  parties  transacting  business  theron ; 
it  being  presumed,  that  the  dealings  of  the  parties  were  regulated 
by  the  custom,  in  the  absence  of  evidence  to  the  contrary  (k),  Jb 
an  action  on  the  sale  of  some  sheep,  sold  as  stocky  there  was  evi- 
dence that,  by  the  custom  of  the  trade,  stock  were  understood  to 
be  sheep  that  were  sound.'  Heathy  J.,  directed  the  jury  that  this 
amounted  to  an  implied  warranty  that  they  were  sound ;  whidi 
direction  was  not  questioned  when  the  case  afterwards  came  before 
the  Court  of  Eing'*s  Bench  (I),  But  where  there  is  an  express 
warranty,  it  cannot  be  restrained  or  varied  by  the  custom  of  the 
trade.  Thus,  on  a  warranty  of  *^  prime  singed  bacon,'*  evidence 
is  not  admissible  of  a  practice  in  the  bacon  trade  to  receive  baooa 
to  a  certain  degree  tainted,  as  prime  singed  bacon ;  nor  c^  a 
practice  to  preclude  the  purchaser  from  all  remedy,  if  he  do  not 
discover  and  point  out  the  defect  by  a  certain  day  (m). 

The  description  of  goods,  as  being  of  a  particular  kind,  in  an 
advertisement  or  particular  of  sale,  may  amount  to  a  warranty  that 
the  goods  answer  such  description.  As,  where  a  ship  was  adver- 
tised as  *^  copper  fastened/'  it  was  held,  that  this  was  a  warranty 
that  she  was  so  according  to  the  understanding  of  the  trade; 
although  the  vendee  had  an  opportunity  of  examining  the  ves- 
sel (n).  And  the  description  of  an  intended  work  or  publication, 
(as  a  book  or  map,)  in  a  book  of  subscriptions,  or  prospectus^ 


been  considered  to  be  a  warranty  that 
it  was  so.  Admission  by  letter  of  a 
representation,  as  to  a  horse's  age^  &c.; 
Salmon  v.  Ward,  2  C.  &  P.  21 1. 

(J)  Wood  V.  Smith,  4  C.  &  P.  46. 

(A)  See  ante,  18. 

(/)  Per  Heath,  J.,  in  Jonei  y,  Bow^ 
ien,  4  Taunt.  853,  and  see  id.,  847 ; 
remarked  upon  in  Gratf  v.  Cox,  4  B.  & 
C.  110,  114;  6  D.  &  R.  203,  205, 


S.  C. ;  see  also,  ante,  18. 

(m)  Yeatt  v.  Pirn,  1  Holt,  N.  P.  C. 
95  ;  6  Taunt.  446,  S.  C.    Ante,  82. 

(n)  Shepherd  v.  Kain,  5  B.  &  Aid. 
240.  A  warranty  in  a  policy  that  a 
ship  is  American,  means  that  she  is  the 
property  of  an  American,  not  that  she 
IS  American  built ;  Wilton  t.  Bmck' 
house,  Peake's  Addl.  C.  119. 
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mounts  to  on  Hndertaking  that  the  work  shall  be  ootifofmikUe  to 
the  account  so  given  of  it  (o). 

A  sale  of  goods  by  sample,  is,  in  effect,  a  sale  thereof  by  war- 
nnitj  (p) :  but  if  there  be  sale  notes,  or  any  other  written  agree- 
ment, not  alluding  to  the  sample,  there  is  no  sale  by  sample; 
cither  because  the  parties  are  presumed  to  abandon  the  sample  as 
the  criterion  of  the  quality  of  the  goods,  or,  for  the  more  technical 
reason,  that  no  parol  evidence  can  be  received  to  add  to  or  vary 
•  written  agreement  (q).  Therefore  the  vendee  cannot  vacate  tfa« 
eontract  if  the  goods  are  conformable  to  the  written  warranty, 
although  they  differ  from  a  sample  shown  to  him  at  the  time  c^ 
the  sale  (r).  And  an  action  lies  on  a  written  warranty,  if  the 
goods  do  not  answer  the  description  therein-mentioned,  although 
they  accord  with  a  sample  shown  when  they  were  bought  («)• 

Where  there  is  an  eaipress,  written,  (or,  it  seems,  verbal,)  war- 
ranty, the  vendee  is  not  at  liberty  to  avail  himself,  in  addition 
thereto,  of  any  representations  not  embodied  in  tfie  contract^  and 
made  by  the  vendor  without  fraud  {t). 

A  general  warranty  will  not  extend  to  guard  against  defects 
that  are  plain  and  obvious  to  the  senses  of  the  purchaser,  and 
require  no  skill  to  detect  them  :  as,  if  a  horse  be  warranted  per- 
fect, and  want  an  ear  or  a  tail,  &c.  (u).  But  if,  on  the  sale  of  a 
horse,  the  seller  agree  to  deliver  it  sound  and  free  from  blemish, 
at  the  expiration  of  a  specified  period,  the  warranty  is  broken  by 
a  fault  in  the  horse  when  delivered,  although  such  defect  existed 
and  was  patent  or  obvious  at  the  time  of  the  sale  (x).  And  as 
some  splints  cause  lameness,  and  others  do  not,  a  splint  is  not  one 
of  those  patent  defects  against  which  a  warranty  is  inoperative ; 
and  the  defendant  having  warranted  a  horse  sound  ai  the  time  of 
tike  contract,  and  the  horse  having  afterwards  become  lame  from 


(0)  Paton  T.  Duncan,  3  C.  &  P. 
333 ;  Tendale  t.  Andenon,  4  C.  &  P. 
198. 

(p)  Parkimon  t.  Lee,  2  East,  314 , 
ciife,  356 ;  Pmrker  t.  Paimer,  4  B.  & 
Aid.  387. 

iq)  Ante,  87, 88. 

(r)  Meyer  v.  Everth,  4  Camp.  22, 
145. 

(s)  Tye  T.  Pynmare,  3  Camp.  462. 

(1)  Pickering  t.  Lhwion^  4  Taont 


779,  786;  Kain  r.  Old,  2  B.  &  C.  634 ; 
4  D.  &R.61,S.  C;  an/<r,  88;  Jonee 
T.  Bri^t,  3  M.  &  P.  173,  per  Best, 

C.  J.;   5  BiDg.  533,  S.  C.     As  to 
Jraudulent  representations  in  general ; 

Dobeil  V.  Steffent,  3  B.  &  C.  623  ;  5 

D.  9c  K.  490,  S.  C. ;  see  pott. 

(fi)  2  Bla.  C.  165,  166;  Fincb  L. 
189 ;  BuUerfeild  t.  Burroughe,  1  Salk, 
211 ;  Southeme  v.  Howe,  2  Rol.  R.  6. 

(«)  Liddard  v.  JSTatn,  2  Bing.  183. 
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the  eficcts  of  a  splint,  visible  when  the  horw;  wsa 
held,  that  the  warranty  was  broken  (if). 

Sale  "with  aU  J'atdts." — It  appears  to  be  now  « 
goods  are  sold  expressly  "  with  all  faults,"  the  ^I'lln 
to  an  action  in  respect  of  latent  defects,  althou^l 
thereof,  without  disclosing  them  to  the  vendee 
or  fraud  was  practised  to  prevent  the  latter  froai  di» 
defects  (jt).     But  though  a  sale  be  "  with  all  faulu,"  ^ 
is  liable  on  an  express  warranty  against  any  paniciti 
Thus,  where  an  advertisement  fur  the  sale  of  a  ship  ij'  ■ 
as  "  a  copper-fa^ened  vessel,"  adding,  "  that  the  \  < 
be  taken  with  all  faults,  without  any  allowance  fur 
whatsoever ;"  and  it  appeared  that  she  was  only  jiarti.. 
fastened  ;  it  was  held  that  the  vendor  was  liable  (a). 

H'arrantjf  offainst  Juturc  defects. — It  is  laid  down  1 
Uam  lilackstiine {b),  that  "a  warranty  can  only  reach  t>' 
being  at  the  time  of  the  warranty  made,  and  not  to 
Jiituro,  as  that  a  horse  is  sound  at  the  time  of  sale,  an<^ 
he  tolU  be  so  two  years  hence."    There  seems,  however.  * 
valid  reason  for  holding  that  a  party  may  not,  upon  ^ 
^deration,  impose  upon  himself  this  prospective  responiii'> 
And  in  Eden  v.  Parlanson  (c),  Lord  Mansfield  said,  "  t*- 
no  doubt  but  you  may  warrant  a  future  event/' 

Warranty,  icAen  made. — In  general,  the  warranty  must  1^- 
during  the  treaty,  or  before  or  at  the  time  of  the  sale,  or,  » ' 
before  the  perfonnance  of  the  substantial  terms  thereof, 
ranty  after  the  sale  was  complete,  or  the  contract  was  per^ 
would  seem  not  to  be  binding,  fur  want  of  consideration  (rfl. 

Rights  atul  Kabililies  of  the  parlies. — It  is  not  necesmi 
offer  to  return  the  goods  previously  to  an  action  for  the  brent 
an  express  warranty,  or  at  any  other  time  (e).     The  purcn 


(y)  MargtUim  r.  Wright,  8  Binff.  &  Cr.  928, 
4M ;   1  Moor  Ac  S.  632,  S.  C. ;  7  Bing.  (a)  Skejihcrd  t.  Kain,  i  B.  \   ' 

603,  S.  C.  240,  amf,  2tH)}  FUteher  r.  Bun 

{i)  Baglfhaie  r.  WaHlm,  3  Camp.  2  Stark.  R.  64(1. 
154 ;    Schneider  t.   Healk,  id.,  506 ;  (i)  3  Bio.  C.  106. 

Pickerinij  i.  £hu.iun,  4  Taunt.  77!l,  (c)  UougL  73a. 

7»ti;    jrd  vide   MellUh   t.   Mntieia:-,  \d)  Ante, i2 Ui  iS. 

Peak  R.  115.    As  Ulhe  Mile  of  a  lenn  (e)  Fielder  j.  .Starkim,}  H.BIa. 

of  veant  iu  land,  witli  al)  faultsand  Buehanaa  v.  Pariuhaiv,  2T.Il.7- 

defecU,&t:.,6ee£ar/y  T.GorwU,  9B.  Pouttonv.  Lalinuirt,  BB-SeCX 
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oij  resell,  and  declare  specially  for  the  loss  or  difference  {/) :  nor 
is  there  any  occasion  even  to  give  notice  of  the  breach  of  warranty 
to  the  seller ;  but  the  not  giving  such  notice  will  be  a  strong  pre- 
sumption against  the  buyer  that  the  goods,  at  the  time  of  the  sale, 
had  not  the  defect  complained  of,  and  will  make  the  proof  on  his 
port  much  more  difficult  (g).  If  there  has  been  no  offer  to  return 
the  goods,  the  measure  of  damages  is  merely  the  difference  be- 
tween the  sum  given  and  the  real  value,  although  there  has  been 
pore-sale  by  the  vendee  (A).  And  if  the  warranty  be  coupled  with 
n  exfvess  undertaking  to  take  back  the  goods,  and  return  the 
money  if,  on  trials  the  goods  ^ould  be  found  defective,  the 
buyer  must,  in  such  case^  return  the  article  as  soon  as  he  discovers 
its  faults,  or  within  a  reasonable  time  afterwards,  in  order  to 
maintain  an  action  on  the  warranty ;  unless  he  has  been  induced 
to  prolong  die  trial  by  any  subsequent  misrepresentation  of  the 
ttller  (i). 

Where  an  offer  to  return  is  made  within  a  reasonable  time  by 
the  vendee,  and  the  seller  is  legally  boiind  to  take  the  goods  back, 
but  refuses  to  do  so,  they  remain  at  his  risk  (k). 

Where  the  vendor  of  a  warranted  chattel,  whether  it  be  a 
sped6c  chattel  or  not,  sues  for  the  price  or  value,  it  is  competent 
to  the  defendant,  the  purchaser,  in  all  cases,  to  prove  the  breach 
of  warranty  in  reduction  of  the  damages  /  although  the  goods  were 
sold  at  a  fixed  price,  and  have  not  been  returned,  or  have  been 
resold  by  the  defendant,  the  vendee  (/). 

In  the  case  of  an  executory  contract,  (as  distinguished  from 
the  sale  of  a  specific  chattel,)  as  where,  for  instance,  an  article  is 
ordered  from  a  manufacturer j  who  contracts  that  it  shall  be  of  a 
certain  quality,  or  fit  for  a  certain  purpose ;  and  the  article  sent 
as  such  is  never  completely  excepted  by  the  party  ordering  it ;  the 
purchaser  may  return  the  article  as  soon  as  he  detects  its  defi- 
ciency, and  may  thereby  wholly  defeat  an  action  for  the  price,  if 
he  have  done  nothing  more,  in  the  interim,  than  was  necessary  to 
give  the  goods  a  fair  trial  (m). 


{f)  Maclean  J.  Durrn,  1  M.  &  P. 
761;  4  Bing.  722,  S.  C. 

Of)  Per  Lord  Lougbborouffh,  C.  J., 
Fielder  t.  Starkin,  1  H.  Bla.  19; 
P&ultan  v.  Lniinvtre^  9  B.  &  C.  359. 

(A)  Caswell  v.  Coare,  1  Taunt.  666; 
Germaine  v.  Burton,  3  Stark.  K.  32. 

(i)  Adam  v.  Riekards,2H,  Bla. 573. 

(k)  CKeU  T.  Smithy  I  Stark.  R.  107. 


(0  Cormack  v.  Gillis^  cited  7  East, 
480;  King  t.  Boston,  id.,  481,  n.; 
Germaine  t.  Burton,  3  Stark.  R.  32 ; 
Basten  t.  Butter,  7  East,  480.  And 
see,  particularly.  Street  v.  B/ay,  2  B. 
&  Ad.  456. 

(m)  Street  v.  Blay,  9  B.  &  Ad.  463, 
per  Lord  Tenterden,  C.  J. 
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In  PtiuUan  ▼.  LatHmare  (/i),  which  was  an  action  tot  the  price 
of  cinq  foin  geed^  it  appeared  that  the  vendor  (the  plaintiff)  had 
warranted  it  good  new  gTiowi/?^  «eed.  Soon  after  the  sale,  the 
defendant  was  told,  by  a  skilful  person,  that  it  did  not  oorrespood 
with  the  warranty ;  but  the  defendant  did  not  communicate  this 
to  the  plaintiff,  or  return  the  seed.  On  the  contrary,  be  aowed 
part,  and  sold  the  residue  to  two  persons.  The  seed  would  not 
grow,  and  was  unproductive;  and  the  persons  to  whom  the  defien- 
dant  sold  part  did  not  pay  him,  and  declared  they  never  would. 
It  was  held,  that  the  breach  of  warranty  might  be  shewn  as  aa 
answer  to  the  action.  The  Court  held,  that  from  the  nature  of 
the  articles,  and  of  the  warranty,  the  buyer  was  entitled  to  tiy 
the  seed,  by  sowing  it ;  and  that  as  no  advantage  had  accrued 
from  the  seed,  the  plaintiff  could  not  recover  any  part  of  the 
price. 

But  where  the  contract  of  sale  and  warranty  has  reference  to  t 
specific  chattel^  in  esse,  and  seen  by  the  purchaser  at  the  time  of 
the  sale,  (as  a  horse,  &c.,)  and  the  purchaser  has  accepted  the 
article,  (even  though  he  accepted  it  before  he  discovered  the 
breach  of  warranty,)  it  seems  that  he  cannot  effectually  tender 
back  or  return  the  goods,  so  as  to  obtain  a  defence  to  an  action 
for  the  price,  the  vendor  refusing  to  take  back  the  chattel.  In 
Street  v.  Blay  (o),  Lord  Tenterden  C.  J.,  in  delivering  the  judg- 
ment of  the  Court,  said,  '^  It  is  not  necessary  to  decide,  whether 
in  any  case  the  purchaser  of  a  specific  chattel^  who  having  had  an 
opportunity  of  exercising  his  judgment  upon  it,  has  bought  it 
with  a  warranty  that  it  is  of  any  particular  quality  or  descriptioo, 
and  ajctuaUy  accepted  and  received  it  into  his  possession,  can 
afterwards,  upon  discovering  that  the  warranty  has  not  been  com- 
plied with,  of  his  own  will  only,  without  the  concurrence  of  the 
other  contracting  party,  return  the  chattel  to  the  vendor,  and 
exonerate  himself  from  the  payment  of  the  price ;  on  the  ground 
that  he  has  never  received  that  article  which  he  stipulated  to  pur. 
chase.  There  is,  indeed,  authority  for  that  position."^  [His  Lord- 
ship referred  to  Lord  Eldon  's  dictum,  in  Curtis  v.  Hannag, 
3  £sp.  R.  83,  and  to  Starkie  on  Evidence,  1st  ed,  part  iv.,  p.  645.] 
'^  It  is,  however,  extremely  difficult,  indeed  impossible,  to  recon- 
cile this  doctrine  with  those  cases  in  which  it  has  been  held,  that 
where  the  property  in  the  specific  chattel  has  passed   to  the 

(a)  9  B.  &  C.  '269  (o)2Kk  Ad.  460. 
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irendee,  and  the  price  has  been  paid,  he  has  no  right,  upon  the 
breach  of  the  warranty,  to  return  the  article  and  revest  die  pro- 
perty in  the  vendor,  and  recover  the  price  as  money  paid  on  a 
consideration  which  has  failed  ;  but  must  sue  upon  the  warranty; 
unless  there  has  been  a  condition  in  the  contract  authorising 
the  return,  or  the  vendor  has  received  back  the  chattel,  or  has 
been  guilty  of  ajratui,  which  destroys  the  contract  altogether  (p). 
If  these  cases  are  rightly  decided,  and  we  think  they  are,  and 
they  certainly  have  been  always  acted  upon,  it  is  clear  that  the 
purchaser  cannot,  by  his  own  act  alone,  unless  in  the  excepted 
cases  before  mentioned,  revest  the  property  in  the  seller,  and 
recover  the  price  when  paid,  on  the  ground  of  the  total  failure 
of  consideration ;  and  it  seems  to  follow  that  he  cannot,  by  the 
same  means,  protect  himself  from  the  payment  of  the  price  on  the 
same  ground.''  In  Street  v.  Blay,  the  formal  decision  of  this 
general  question  was  not  absolutely  necessary,  because  the  defend- 
ant, (the  vendee  of  the  horse  which  had  been  warranted  sound, 
and  who  was  sued  for  the  price,)  had  resM  the  animal ;  and  it 
was  held,  that,  on  this  ground,  he  could  not  set  up  the  breach  of 
warranty  as  an  answer  to  the  action,  although  he  had  re-purchased 
the  horse  on  its  unsoundness  being  discovered,  and  had  tendered 
it  to  the  plaintiff. 

The  omission  of  the  vendee  either  to  return  the  goods,  or  off<^ 
so  to  do,  within  a  reasonable  time,  or  to  complain  of  the  breach  of 
warranty,  has,  however,  been  held  to  debar  him  from  a  defence  to 
an  action  for  the  price,  even  in  cases  where  an  early  objection  to, 
or  return  of,  the  goods  might  afford  him  a  defence,  or  right  to 
reduce  the  price.  Thus,  in  Grimaldi  v.  White  (9),  the  party  had 
agreed  to  purchase,  at  a  stipulated  price,  a  painting  which  was  to  be 
executed  conformably  to  a  specimen  exhibited.  On  delivery  it  was 
found  to  be  of  inferior  execution,  but  the  buyer,  though  he  ob- 
jected, did  not  return  it ;  and  it  was  held,  that  he  could  not,  in  an 
action  for  goods  sold,  set  up  the  inferiority  of  it  to  the  specimen, 
because  he  should  have  returned  it,  and  so  have  rescinded  the  con- 
tract. In  Groning  v.  Mendham  (r),  the  action  was  brought  for  the 
price  of  clover  seed,  sold  by  sample;  Lord  EUenborough  held,  that 
before  the  defendant  could  go  into  such  a  defence  he  must  prove 
that  he  gave  notice  of  his  objection  to  the  seller,  and  offered  to 

{p)  See  post  361,  362.  (r)  1  Stark.  R.  257.  See  Baxitr  ▼. 

(9)  4  Esp.  R.  96.     See  Baxter  t.      ByiUr^  7  East  479. 
Butter^  7  Eaut.  470. 
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return  the  seed.  In  Hopkins  v.  Appleby  {s)y  the  action  was  for 
goods  sold  and  delivered.  The  defendant,  who  was  a  soap-maker, 
bought  of  the  plaintiff  eight  sarrands  of  Spanish  barilla,  war- 
ranted to  be  of  the  best  quality.  Immediately  after  the  arrival 
of  the  barilla,  the  defendant  mixed  the  contents  of  the  eight  sar- 
rands  together,  and  proceeded  to  use  it  for  the  manufacture  of 
soap.  It  appeared  upon  trial,  that  the  barilla  was  of  so  inferior  i 
quality  that  it  required  nearly  double  the  usual  quantity  in  order 
to  complete  the  process  of  soap  making.  He  continued,  never- 
thelessy  to  use  it  without  making  any  complaint;  and,  in  fact, 
made  no  remonstrance  until  the  whole  of  the  barilla  had  been 
consumed  in  eight  successive  boilings.  The  defence  was,  that  tbe 
barilla  was  not  of  the  quality  stipulated  for,  and  the  defendant 
paid  into  Court  as  much  as  he  contended  it  was  really  worth ; 
and  it  was  insisted  that,  since  the  article  was  warranted,  he  was 
not  bound  to  return  it  upon  discovering  its  inferiority,  or  even  to 
give  notice  of  the  defect.  But  Lord  EUenborouqh  ruled  that,  as 
the  vendee  had  given  no  notice  to  the  vendor  of  any  defect  in  the 
article,  and  had  deprived  him  of  the  means  of  proving  the  value 
of  the  article  by  the  proper  testimony,  the  vendee  could  not  set 
up  the  alleged  defect  of  the  article  as  a  defence.  So,  in  Milner  v. 
Tucker  (t)^  a  party  contracted  to  supply  a  chandelier  sufficient  to 
light  a  room  of  given  dimensions ;  the  buyer  kept  the  chandelier  for 
six  months,  and  then  returned  it ;  it  was  held,  that  he  was  bound 
to  pay  for  it,  although  it  was  not  made  according  to  the  contract. 

In  Fisher  v.  Samiida  (w),  it  was  held,  that  as  soon  as  the  pur- 
chaser of  goods  discovers  that  they  do  not  answer  the  order  given 
for  them,  he  ought  to  return  them  to  the  vendor,  or  send  him 
notice  to  take  them  ;  and  that,  if  he  do  neither,  he  cannot  after- 
wards maintain  an  action  on  the  ground  of  the  article  being  quite 
unfit  for  the  purposes  for  which  it  was  ordered. 

Where  goods  are  sold  by  sample^  there  is  an  undoubted  right 
to  refuse  to  receive  the  goods,  or,  if  received,  to  return  them 
within  a  reasonable  time  allowed  for  the  purpose  of  examination 
and  comparison,  if  they  be  not  agreeable  to  sample  (:r) :  but  if 


(s)  1  Starli.  R.  477.  years  without  complaint,  but  only  used 

{t)  1  Car.  &  P.  15  ;  and  see  Perci^  twice,  and  were  of  little  or  no  value; 

val  V.  Blake,  2  Car.  «Sc  F.  .014,  where  and  it  was  held  that  the  vendees  were 

the  goods  were  kept  two  months  wilh-  liable  for  the  j>riccs. 
out  objection  ;    and  Cash  v.  Giles,  .3  (m)  I  Camp.  190. 

Car.  and  P.  407,  where  the  gi>ods,  (a  (x)  See  jht  Tenterden,  C.  J.,  Street 

threshing  machine,)  were  kept  several  v.  /?Aiy,  2  B.  *k  Ad.  403. 
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the  Teodee,  with  (or,  it  seems,  without  (^),)  knowledge  of  the 
diflcrepancj,  treat  the  goods  as  his  own,  by  exerdsing  an  act  of 
9WiiefBhip  over  them,  he  will  be  considered  to  have  accepted  the 
goods,  and  cannot  afterwards  repudiate  the  contract,  so  as  to  be 
able  to  withstand  an  action  for  the  price ;  although  he  may  still 
sue  for  the  breach  of  contract.  This  doctrine  was  established  in 
a  caae  (z)  in  which  the  purchaser,  (the  defendant,)  after  he  had 
ascertained  the  inferiority  of  the  goods  to  the  sample,  put  them 
up  to  sale  at  a  limited  price  and  bought  them  in,  no  bidding 
laiung  place.  By  taking  the  chance  of  making  a  profit  by  the 
legale,  the  defendant  deprived  the  vendor  of  the  opportunity  of 
determining  for  himself  whether  or  not  he  would  suffer  the  goods 
to  go  into  the  hands  of  another  buyer  at  the  re-sale,  for  a  price 
inferior  to  that  which  the  defendant  had  ^ven.  But  we  have 
seen  that,  on  a  warranty  that  seed  would  growj  the  purchaser  may 
sow  the  seed,  though  informed  by  competent  judges  that  it  was 
worthless,  without  prejudicing  his  right  to  repudiate  the  contract 
tis  ioiOj  on  the  breach  of  warranty  and  utter  uselessness  of  the 
seed  (a). 

On  the  sale  of  goods  by  sample,  the  buyer  has  a  right  to  inspect 
die  whole  in  bulk,  at  any  proper  and  convenient  time ;  and  if  the 
sdler  refuse  to  show  it,  the  buyer  may  immediately  rescind  the 
coDtract  (6). 

It  seems  that  if  a  bill  of  exchange  or  promissory  note  has  been 
given  for  goods,  warranted  to  be  of  a  good  quality,  or  of  a 
particular  description,  the  vendee  has  no  defence,  even  pro  ianio, 
to  an  action  upon  the  bilU  (though  brought  by  the  vendor,)  upon 
the  ground  that  the  goods  are  of  an  inferior  quality  or  description, 
they  being  of  some  value :  but  that  he  may  defend  the  action  on  the 
bill  in  toto  if  brought  by  the  vendor,  where  there  has  been  a  total 
fidlure  of  consideration,  in  consequence  of  the  goods  being  of  no 
value,  &c.,  provided  the  contract  has  been  repudiated  by  the  vendee. 
The  difference  is  between  an  action  for  the  price  of  the  goods, 
and  an  action  upon  the  security  given  for  them.  In  the  former,  the 
partial  failure  of  consideration,  will,  pro  tanto^  afford  a  defence, 
and  the  real  value  may  be  inquired  into :  cdtter  in  the  case  of  a 
ImU  or  note  for  the  price,  an  instrument  of  that  kind  being  in  its 


iy)  Sec  id,,  456.  (a)  Ante,  364. 

iz\  Parker  v.  Palmer ,  4  B.  &  Aid.  {h)  Lorymer  v.  Smith,  1  B.  &  C.  1 ; 

387.  2  D.  &  U.  23,  S.  C. 
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nature  entire ;  and  therefore  the  remedy  in  snch  ooae  b  by 
action,  if  the  defendant  cannot  shew  that  nothing  is  recoverable  (^). 

Pro(if  qf  breach  of  warranty ;  the  Pleadings^  ^c. — It  ia  neoet- 
sary  for  the  plaintiff,  in  an  action  on  a  warranty.,  to  fxrove  clearly 
and  positively  the  breach  thereof  (d).  And  the  inferiority  of  prioe^ 
and  the  length  of  time  the  veodee  kept  the  goods  without  objec-^ 
tion,  will  sometimes  be  evidence  that  the  goods  delivered  are  of* 
the  sort  he  intended  to  buy  (e).     The  defendant's  knowledge 
the  defect  or  bad  quality  of  the  goods  need  not  be  proved  {f)» 

On  the  warranty  of  the  soundness  of  a  horse,  an  infinnity  whicb 
renders  it  less  fit  for  present  use  and  convenience,  is  an  unsound- 
ness ;  and  it  is  not  necessary  that  the  infinnity  should  be  of  s 
permaneDt  nature  (^).  Grenerally  speaking,  any  organic  defect  is 
unsoundness ;  and  therefore  a  nerved  horse  cannot  be  conaideNd 
sound  (A).  And  a  warranty  of  soundness  is  broken,  if  the  disease 
or  defect  existed  at  the  time  of  the  sale,  although  its  exiatienos 
could  not  then  be  detected,  and  did  not  appear  until  two  montlis 
afterwards  (i).  But  it  seems  that  roaring  (fe),  and  crUhbUing  (2), 
do  not,  however  unpleasant,  amount  to  unsoundness;  unless 
affirmatively  proved  to  be  really  so  in  the  particular  case.  The 
question  of  soundness,  or  unsoundness,  of  a  horse,  is  peculiaily 
fit  for  the  consideration  and  decision  of  a  jury ;  and  the  Court  will 
not  set  aside  a  verdict  on  account  of  the  preponderance  of  contrary 


(c)  M&rgan  v.  Richardson^  1  Camp. 
40,  n. ;  Ti/e  v.  Gwynnc^  2  Camp.  346; 
Obbard  v.  Belham,  M.  &  M.  483; 
Archer  v.  Bamford^  3  Stark.  175; 
Spiiler  V.  Watlake,  2  B.  &  Ad.  155. 
KflTect  of  fraud  in  this  case,  Lewit  v. 
Cotgrave^  2  Taunt.  2. 

(rf)  Eaves  v.  Dixon,  2  Taunt.  343; 
Ellon  V.  Jordan,  1  Stark.  R.  127; 
Garment  v,  BarrSj  2  Esn.  673  ;  Borror 
daile  v.  Brunton,  8  Taunt  535;  2 
Moore,  582,  S.  C. 

(e)  Protter  v.  Hooper,  1  Moore,  106, 
ante,  365. 

(/)  >ln to,  353,354. 

Ig)  Elton  V.  Brogden,  4  Camp.  281 ; 
Eiton  ^.Jordan,  1  Stark.  R.  127.  Sed 
vide  Garment  ▼.  Burrs,  2  Esp.  R.  673, 
cor.  Eyre,  C.  J. 

(h)  Beit  ▼.  Osborne,  Ryan  &  M. 
290. 

(t)  JoUff  V.  Bendell,  Ryan  &  M. 
136. 

(A)  Bassett  v.  Collis,  2  Camp.  523. 


In  this  case,  roaring  was  oonsideied 
not  to  be  unsoundness.  But  in  OiiiIm0 
V.  Eames,  2  Stark.  R.  81,  Lord  Ellen- 
borough  considered  that  it  was  bo; 
there  being  proof  that  roaring  is  ocea* 
sioned  by  the  circumstance  oi  the  neck 
of  the  wind-pipe  being  too  narrow  for 
accelerated  respiration,  and  that  t)ie 
disorder  is  frequently  produced  by  sore 
throat,  or  other  topical  inflammatitn, 
and  is  calculated  to  incommode  a 
horse  when  pressed  to  his  speed. 

(/)  Brdenhurgh  v.  Haycock,  Holt  N. 
P.  l(.  630.  In  Paul  v.  Hardwiek^  Sitr 
tings  at  Westminster,  H.  T.,  IdSly 
M.S.,  some  of  the  most  eminent  vete- 
rinary surgeons  gave  evidence  thatctib- 
biting  was,  in  their  opinion,  at  all 
events,  a  vice  within  the  meaning  of  a 
warranty  that  a  horse  was  "  free  from 
vice ;"  and  the  plaintiff  had  a  verdict 
on  that  ground.  Mr.  J.  T.  Codmcy, 
Lam1)'8  Conduit  Place,  plaintiff^  at- 
torney. 
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Evidence  (m) ;  or  on  the  ground  that  the  defendant  was  taken  by 
surprise  as  to  the  nature  of  the  unsoundness  proved  (n). 

If  a  person  undertake  to  furnish  a  "  new  history  of  a  country ,*• 
"^his  18  not  performed  by  his  furnishing  a  book  which  is  a  translation 
«>f  an  entire  previously  existing  history,  with  his  own  continua- 
'^ions,  and  some  additions  (o).    A  party  published  a  prospectus  for 
^he  publication  of  a  county  map  and  gazetteer,  stating  that  the 
"xnap  would  contain  ^^  the  exact  limits  of  every  parish  and  town- 
ship in  the  county.^  The  defendant  agreed  to  take  a  copy  of  each, 
Tbey  were  published,  and  there  were  lines  on  the  map  denoting 
the  boundaries  of  townships,  but  no  distinct  lines  to  shew  the 
lioundaries  of  those  parishes  which  consisted  of  several  townships. 
It  was  held  that  the  map  was  not  according  to  the  prospectus, 
and  that  the  defendant  was  not  bound  to  take  the  map,  although 
by  reference  to  the  gazetteer,  it  could  be  ascertained  what  town- 
ships were  in  each  parish  (77). 

It  is  usual  to  insert  the  warranty  in  a  receipt  for  the  price  of  a 
horse;  and  the  receipt,  if  duly  stamped  with  a  receipt  stamp,  will 
be  evidence  of  the  warranty,  without  an  agreement  stamp  ( j). 

Where  the  contract  is  still  open,  and  unrescinded,  the  plaintiff 
must  declare  specially  in  assumpsit  (or  case)  upon  the  warranty  (r). 
An  acdon  for  money  had  and  received,  is  not  the  proper  remedy 
to  try  the  question  of  warranty.  It  does  not  lie  to  recover  back 
the  price,  where  the  vendor  has  not  admitted  the  breach  of 
warranty,  and  taken  back  the  goods ;  or  there  was  no  express 
stipulation  at  the  time  of  the  sale,  that  they  should  be  taken 
back  if  the  warranty  were  untrue  («).  And  it  was  decided  in 
Payne  v.  Whale  (^),  which  was  an  action  for  money  had  and 
received,  to  recover  back  the  price  of  a  warranted  horse,  that  the 
original  contract  is  not  rescinded,  (and  the  declaration  must  be 
special  upon  the  warranty,)  although  the  vendor  had  said  after 
the  sale  and  tender  of  the  horse,  that  "  if  the  horse  were  unsound. 


(m)  Lewit  v.  Peake^  7  Taunt.  153. 
(«)    Atterbury   v.    Fairmanner,   8 
Moore,  32. 

(0)  PaUm  V.  Duncan,  3  C.  &  P.  336. 
(p)  TeesdaU  v.  Andenon,  4  C.  &i  P. 

108. 

(g)  Skrine  v.  Elmorey  3  Camp.  407. 

(r)  See  the  forms,  2  CliiUy  PI.  5th 
ed.279,  286,  679,  681. 

(1)  Power  v.  WelU,   Co«p.    818; 


Weston  V.  Downet,  Dougl.  23 ;  Street 
V.  Blay,  3  B.  &  Ad.  462,  per  Lord 
Tcnterden,  C.  J . ;  Gompertz  v.  Denton^ 
1  C.  &  M.  207.  See  post,  as  to  the  ge- 
neral rules  respecting  the  rescinding  a 
contract.  Trover  is  not  the  proper  re- 
medy on  a  breach  of  warranty  on  the 
exchange  of  goods ;  Emanuel  v.  Ame, 
3  Camp.  300. 
(07  East,  274. 

B  B 


;>70  WARRAKTV    ON    THE    SALE    OK    GOODS. 

(which  he  denied,)  he  would  take  it  back  again,  and  return  the 
money."  But  even  where  there  is  no  warranty,  or  breacli  of 
warranty,  the  contract  is  rescinded,  and  money  had  and  received 
lies,  if  the  vendee  return  the  goods,  and  the  seller  use  and  offer  to 
resell  themi  although  he  said  he  should  keep  them  *^  without 
prejudice^  (ti)« 

If  the  warranty  be  not  general,  but  be  restrained  by  an  excep- 
tion of  a  particular  injury  or  unsoundness,  the  declaration  must 
state  the  qualification  of  the  warranty,  or  it  will  be  objectionable 
on  the  ground  of  a  variance  (x). 

If  a  horse  warranted  sound  have  not  been  tendered  to  the 
vendor,  the  purchaser  cannot  recover  damages  for  the  expense  of 
his  keep  (y).  And  it  seems  that  even  where  there  has  been  an 
offer  to  return  the  horse,  or  a  tender  and  refusal  thereof,  the 
purchaser  can  recover  for  the  keep  only  for  such  time  as  would 
reasonably  be  required  to  re-sell  the  horse  to  the  best  advantage  («). 

Where  there  has  been  an  express  warranty,  and  the  plaintiff 
relying  thereon,  has  re-sold  the  chattel  with  a  similar  warranty,  and 
being  sued  thereon  by  his  vendee^  offers  the  defence  to  bis  vendor, 
who  gives  no  defence  as  to  the  action,  the  plaintiff  may,  it  seems, 
recover  the  costs  of  his  defence  as  part  of  the  damages  occaskmed 
by  the  breach  of  warranty  (a). 

Where  there  has  been  a  breach  of  warranty,  nominal  damages 
arc  recoverable  in  an  action  thereon,  although  upon  a  re-sale  the 
plaintiff,  (the  vendee,)  acquired  a  profit  upon  the  goods  (6). 

4thly.    Of  a  Contract  for  a  Composition  in  lieu 

OF  Tithes  (c). 

It  frequently  happens  that  the  proprietor  of  tithe,  instead  of 
claiming  it  in  kind,  enters  into  an  agreement  with  the  farmer,  or 
occupier,  of  lands  within  the  parish,  for  the  yearly  retainer  by  thf 
latter  of  the  tithe  arising  from  such  lands,  and  the  payment  b; 
him  of  a  specific  yearly  sum,  in  lieu  of  the  tithe.     This  contrai 
is  good  for  the  year,  although  it  be  not  in  writing ;  for  it  is  ii« 

(m>  Lon^  V.  PrcstoHj  2  M.  <^  P.  262.  436;  before  Littledale,  J. 

(x)  Jones  V.  Cowley,  6  D.  A:  R.  533;  (a)  Lewh  v.  Peake,  TTaunt,  R.  1 

4  B.  &  C.  445,  S.  C. ;  1  Chitty  PI.  (b)  Street  v.  Bhy,  2  B.  &  Ad.  4 

6th  cd.  389,  418,  423.  per  Parke,  J. ;  see'l  id ,  415  ;  7  B 

(y)  Caswell  v.  Coare,  1  Taunt.  566.  413;  6  xM..&  P.  284,  S.  C. 

Sec  per  Tindal,  C.  J.,  Cross  v.  Bart-  (c)  See  Mirehoiise  on  Tithes ;  m 

fc«,  3  M.  &  P.  542.  Eagle  on  Tithes,  20,  &c. 

(z\  M^'Kenzies  v.  Hancock ^  R.  k  M. 
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f -ike  a  leiue  or  demise  of  the  tithe,  which  must  be  by  deedf  because 

cithes  are  incorporeal  hereditaments  (d) ;  but  is  in  the  nature  of  a 

^■nere  licence  to  the  party,  who  was  otherwise  bound  to  set  it  out^ 

to  omit  to  do  so,  on  a  certain  consideration  {e).     The  lease  of 

^he  tithe  passes  an  interest :  the  agreement  for  the  composition  or 

-reiainer  merely  operates  in  discharge  of  the  tithes,  or  claim  thereto 

in  kind.     And  if  the  farmer  omit  to  pay  the  stipulated  sum,  the 

xemedy  against  him  is,  not  in  debt  on  the  S  8c  3  Ed.  6,  c.  13, 

for  the  recovery  of  the  treble  value  of  the  tithe  not  set  out,  but 

in  indebitatus  assumpsit^  or  debt,  for  the  money  agreed  to  be 

paid(/).    But  if  there  be  any  doubt  as  to  the  proof  of  the  compo- 

rition,  it  has  hitherto  been  usual,  to  declare  in  debt  upon  the  statute, 

with  a  count  for  tithes  bargained  and  sold,  8cc.  If,  however,  the 

composition  agreement  be  established,  it  precludes  the  rector  from 

adopting  any  other  remedy  than  such  as  is  founded  thereon  {ff). 

This  contract  for  the  retainer  of  tithes  is  perfectly  distinguish- 
able from  a  composition  real ;  which  is  '*  where  the  incumbent, 
iogetlur  with  the  patron  and  ordinary j  make  agreement  by  deed^ 
executed  under  their  hands  and  seals,  that  certain  lands  shall  be 
disduirged  from  the  payment  of  tithes  in  specie,  in  consideration 
of  a  recompence  to  the  incumbent,  either  in  money  or  in  lands,  to 
him  and  his  successors  for  ever,  or  in  some  other  thing  for  their 
benefit  and  advantage  ^'  (h). 

The  rules  affecting  the  notice  to  determine  the  contract  for  a 
composition,  or  retainer,  of  tithes,  are  similar  to  those  which 
govern  a  notice  to  quit  between  landlord  and  tenant  (i) ;  conse« 
quently,  to  put  an  end  to  the  composition,  either  party  must  give 
half  a  year'^s  notice,  ending  at  the  expiration  of  the  current  year 
of  the  agreement  (k). 

And,  by  analogy  to  the  principles  which  apply  between  land- 
lord and  tenant  (/),  if  the  farmer  or  occupier  of  the  land  disclaim  the 
title  of  the  tithe  owner  to  the  tithe  in  kind,  and  refuse  to  set  it  out, 


{d)  Id.  Gardiner  t.  Willianuon,  % 
B.  &  Ad.  d36. 

(tf)  Bac.  Ab.  Tithes  (Y) ;  PaynUm 
T.  Kirkbyy  2  Chitty  R.  406 ;  Hulme 
V.  Pardoe,  M'Clel.  R.  393,  398.  See 
Com.  Dig.  Dismes, 

if)  ^nght  V.  Beah  I  Lev.  141 ; 
Sid.  223,  S.  C. ;  e  Chitty  PI.  5t]i  ed. 
495 ;  Bal  N.  P.  188 ;  2  Eagle,  20. 

r^  2  Eagle,  21. 
h)  Gibson's  Codex,  tit.  30,  cb.  5, 


% 


p.  705,  in  notis,  ed.  1713 ;  Sir  W. 
Jones  on  Bailments,  368;  d  Selw« 
N.P.lit.  Tithes, 

(t)  See  ante,  270,271. 

(*)  Wyhurd  v.  Tuck,  1  B.  &  P.  465 ; 
Bishop  V.  Chichester,  2  Bio.  Cb.  C. 
161 ;  Fell  v.  WOson,  12  East,  83 ; 
Hulme  V.  Pardoe,  M'Clel.  R.  393 ;  2 
Eagle,  21. 

(/)Seeaii/e,272. 
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or  pay  a  then  existing  composition,  and  rely  upon  an  unfounded 
XDodus,  he  is  not  entitled  to  a  notice  to  determine  the  compositioDy 
and  may  be  sued  on  the  statute  for  not  setting  out  the  tithe  (m). 

The  composition  is  not  presumptively  determined  merely  by 
the  tithe  owner  demanding  the  tithe,  (without  claiming  it  in  kind,) 
and  the  farmer  thereupon  tendering  the  composition,  which  the- 
former  refuses  to  accept,  without  assigning  any  reason  for  such 
refusal ;  for  the  notice  ought  to  be  unequivocal  (fi). 

It  seems  also,  that  the  contract  is  not  determined  in  favour  oT 
the  tenant  with  whom  it  was  made^  by  his  quitting  his  farm  at  tbe 
expiration  of  the  tenancy  thereof,  without  giving  due  notice,  to 
determine  the  composition ;  and  that,  in  such  case,  the  composition 
continues  against  him,  until  notice  has  been  given ;  at  least,  until 
expiration  of  the  current  year  of  the  composition  (o).  However, 
the  contract  is  so  far  personal,  that  the  in-coming  tenant  is  not 
liable  upon  the  composition  with  the  former  tenant,  which  has  not 
been  determined  by  notice,  although  the  in-coming  tenant  actu- 
ally retain  the  tithes ;  there  being  no  agreement  by  him  to  pay 
the  composition  (p).  And  the  death  of  the  incumbent  certainly 
determines  the  contract,  and  his  successor  is  not  obliged  to  give 
notice  of  his  intention  to  take  the  tithes  in  kind ;  but  if  the  suc- 
cessor, after  induction  into  the  benefice,  accept  the  composition^ 
such  acceptance  will  be  deemed  a  confirmation ;  and  then,  in  order 
to  determine  the  composition,  a  regular  notice  must  be  given  (q). 
If  the  succeeding  rector  receive  the  whole  composition  for  a  year, 
during  the  currency  of  which  the  late  incumbent  died,  the  execu- 
tor of  the  latter  may,  in  an  action  for  money  had  and  received, 
recover  a  proportion  of  the  composition  ;  and  it  seems  that  such 
proportion  is  to  be  calculated  in  reference  to  time^  viz.  that  por- 
tion of  the  current  year  which  had  elapsed  since  the  last  payment 
up  to  the  time  of  the  tcstator'^s  death,  and  in  reference  to  the 
amount  of  composition  received  for  the  whole  year  (r). 

In  suing  upon  a  composition  for  the  retention  of  tithe,  the 
plaintiff  need  not  prove  his  title  to  the  tithe ;  nor  can  the  defend- 
ant set  up  as  a  defence  to  the  action,  that  the  plaintiff  was  sinu^ 

(;/i)  Bower  v.  Maji^,  I  B.  &  B.  4.  on  T.  1001 ;  Anon.  Bunb.  292  ;    >FiA 

(n)  Fell  V.  Wihon,  12  East,  83.  linm%  v.  Pou^ll,  JO  East, 2(59;  2  Eagl« 

(o)  Huline  v.  Pardve,  M*Clel.   R.  on  T.  25,  20. 
393 ;  2  Eagle  on  T  24,  26.  (r)  2  Eagle  on  T.  26,  27 ;  Aynalq 

(;/)  Pai/ntim  v.  Kirkbif,  2  Chitty  It  v.  Wordsworth,  2  V.  &  B    331 ;  2  E. 

405;  2  Eagle  on  T.  22,  24,  25.  &   Y.  677  ;    sed  vide    William   v. 

iq)  Id,     Brown  v.  Barlow,  2  Eagle  Powell,  10  East,  269. 
Sc  Youfifre's  'i'ithc  Ca-^cs,  19;  3  Gwil. 
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ftniacally  presented  («).  The  plaintiff's  title  is  admitted  by  the 
jogrcemePt.  He  has  merely  to  prove  the  holding  or  occupation  of 
^theable  lands,  in  the  parish,  by  the  defendant,  and  the  agree- 
lent  for  the  retainer  of  the  dthes  arising  therefrom  (t). 


^thly.  Of  Bailments  ;  the  diffekbnt  Description  of  Bail-- 

KKS,  AND  their  LIABILITIES.   AnD  HEREIN  OF  CARRIERS. 

Division  of  the  stibjed.  Different  sorts  of  Bailees,  —  Sir 
William  Jones,  in  his  admirable  treatise  on  the  Law  of  Bailment, 
<[ivide8  the  subject  thus  (u) : — 1st,  Depositum^  which  is  a  naked 
liailment,  without  reward^  of  goods  to  be  kept  for  the  bailor; 
Ihidly,  Mandatum^  or  commission^  when  the  mandatory  under- 
takes, withofit  recompenccy  to  do  some  act  about  the  thing  bailed, 
or  simply  to  carry  it ;  Srdly,  Commodatum^  or  loan  for  use,  when 
goods  are  bailed,  mthoutpay^  to  be  used  for  a  certain  time  by  the 
bailee;  4th ly,  Pignori  acceptum,  when  a  thing  is  bailed  by  a 
debtor  to  his  creditor,  in  pledge,  or  as  a  security  for  the  debt ; 
and,  5thly,  Locafum  or  hiring^  which  is  always  for  a  reward  :  and 
this  bailment  is  either,  1 ,  Locatio  operis  faciendij  when  work,  &c. 
is  to  be  performed  on  the  goods  delivered  ;  and  under  this  head 
may  be  considered  the  duties  of  Innkeepers  and  Warehousemen, 
with  respect  to  the  goods  in  their  care ;  2,  Locatio  rei^  by  which 
the  hirer  gains  the  temporary  use  of  the  thing ;  3,  Locatio  operis 
mercium  vehendarum  ;  and  herein  of  Carriers^  public  and  private. 

Different  degrees  of  negligence.  —  Before  we  consider  more 
minutely  the  nature  of  each  of  these  different  bailments,  it  will 
be  proper  to  remark,  that  ordinary  neglect  is  the  omission  of  that 
care  which  every  man  of  common  prudence  and  capable  of  govern- 
ing a  family  takes  of  his  own  concerns ;  that  gross  neglect  is  the 
want  of  that  care  which  every  man  of  common  sense,  how  inatten- 
tive soever,  takes  of  his  own  property  ;  and  that  slight  neglect  is 
the  omission  of  that  diligence  which  very  circumspect  and 
thoughtful  persons  use  in  securing  their  own  goods  and  chattels  (j?). 
Where,  however,  actual  fraud  exists,  these  distinctions  are  imma- 
terial, and  the  bailee,  whatever  may  be  the  nature  of  his  trust,  is 


(i)  Brookthy  v.  WatU^  2  Marsh.  R.  See  3  PetersdorfiTs  Abridgment,  tit. 

38 ;  6  Taunt.  33.3,  S.  C.  Bailment. 

(/}  See  Peake's  Ev.  4th  ed.  467.  (x)  Jones  on  Bailm.  118,  s.  8, Sec, ; 

(tt)  See  Lord  Holt's  classification  of  per  Best,  C.  J.,  in  Langley  v.  Bnmm^ 

the    different   species    of  bailment ;  1  M.  <Sc  P.  5^6. 
Cwjgt  V.  Bernard y  2  Lord  Raym.912 ; 
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liable,  even  though  the  contrary  be  stipulated  (y).  But,  in  tbi 
absence  of  deceit,  a  special  agreement  by  any  bailee  to  use  mon 
or  less  than  the  exact  degree  of  care  the  law  would  have  required 
from  him,  is  in  general  valid  {z). 

Where  a  bailee  seeks  to  secure  himself  on  the  ground  that  the 

'   injury  arose  from  the  act  of  Grod,  it  must  appear  that  the  damagi 

was  the  immediate  cause  of  such  act  (a).     Robbert/  by  force  ii 

considered  irresistible ;  but  a  loss  by  private  stealth  is  said  to  be 

presumptive  evidence  of  ordinary  neglect  (6). 

Where  particular  orders  are  given  and  assented  to,  tbey  fonn 
the  contract  between  the  parties;  and  the  law  implies  a  promise  by 
the  bailee  to  perform  such  orders  (c). 

IsL  Depariium^  bdng  a  naked  bailment,  taitfunU  reward^  oi 
goods  to  be  kept  by  the  bailee. 

Such  bailee  is  only  liable  for  grass  neglect  (d).  But  his  duty  ii 
of  a  more  serious  nature,  and  he  is  responsible  for  ordinary 
neglect,  if  he  spontaneously  and  officiously  propose  to  keep  the 
goods  (e) ;  or  when  he  changes  the  description  of  his  character,  by 
taking  the  charge  of  the  goods  in  consequence  of  any  reward  oi 
lucrative  contract  (/)•  In  such  cases,  however,  the  bailee  is  only 
bound  to  take  the  same  care  of  the  goods,  as  he  would  of  his  own ; 
and  therefore,  if  notwithstanding  such  care,  they  be  stolen  by  his 
servants,  he  is  not  liable  (^). 

Where  the  bailee  alone  receives  benefit  from  the  deposit,  be  is 
liable  for  slight  negligence  (A). 

2ndly«  Mandatum  or  Commission^  where  the  mandatory 
undertakes,  withoiU  recompenccy  to  do  some  act  about  the  thing 
bailed,  or  simply  to  carry  it. 

Here,  as  the  bailor  derives  an  advantage  from  the  gratuitous 
exertions  of  the  bailee,  the  latter  is  not  liable;    unless  gross 


fi 


y)  Jones  on  Bailm.  119,  s.  5. 

(z)  Id,,  119,  8.  4, 

(a)  Abbott  on  Sh.  5tli  ed.  251, 25S^ 

^6)  Jones  on  Bailm.  44,  76, 1 19,  s. 
7.  See  Finucane  v.  Small,  1  Esp.  R. 
315 ;  Robifuton  v.  Ward,  R.  &  M.  276 ; 
2  C.  &  P.  50,  S.  C. ;  Clarke  r.  Earn- 
shaw,  Gow.  K.  30. 

(c)  StreeUr  v.  Horlock,  7  Moore, 
287. 

(d)  Jones  on  Bailm.  45,  46 ;  Coggs 
▼.  Bernard,  2  Lord  Raym.  913 ;  Ftnu- 
rane  v.  Small,  1  Esp.  R.  315 ;  Mytton 
V.  Cock,  Stra.  1099.    As  to  the  duty 


of  excise  officers  in  regard  to  goodi 
seized,  after  tlie  penalty  lias  been  paid. 
It  is  for  the  owner  to  demand  the  re- 
storation, &c. ;  Hatchings  t.  Morrii^  6 
B.  &  C.  464. 

{e)  Jones  on  Bailm.  48,  54 ;  see 
Nelson  V.  Mackintosh,  1  Stark.  R.  237. 

(/)  Jones  on  Bailm.  49*  See,  as  to 
Innkeepers  and  Warehousemen,  pottf 
379. 

{g)  Finucane  v.  Smali,  1  Esp.  R. 
315 ;  Coggs  y.  Bernard^  Lord  Raym. 
914,915. 

(A)  Jones  on  Bailm.  50. 
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aegligeiice  be  proved  against  him  (t).  A  stage  coachman  is  not 
liable  for  the  loss  of  a  parcel  he  was  to  carry  without  reward, 
unless  he  be  guilty  of  great  or  extraordinary  carelessness  in 
v^ard  to  the  goods  ((). 

Where  a  party  gratuitously  undertakes  the  performance  of  a 

certain  work  for  another,  no  action  lies  for  omitting  to  do  it,  the 

engagement  being  nudum  pactum ;  but  if  the  party  undertaking, 

<nter  upon  or  commence  the  work,  he  is  at  least  liable  if  he  injure 

the  promisee  by  his  gross  neglect,  or  wrongful  act ;  and  if  his 

situation  or  profession  be  such  as  to  imply  skill,  an  omission  of 

that  skill  is  imputable  to  him  as  gross  negligence. 

A  count  in  a  declaration  stating  that  the  plaintiff  retained  the 
defendant,  who  was  a  carpenter,  to  repair  a  house  before  a  given 
day;  that  the  defendant  accepted  the  retainer;  but  did  not  perform 
the  work  within  the  time,  per  quod  the  walls  of  the  plaintiff's 
house  were  damaged,  cannot  be  supported.  But  a  count  stating 
that  the  plaintiff,  being  possessed  of  some  old  materials,  retuned 
the  defendant  to  perform  the  carpenter  s  work  on  certain  buildings 
of  the  plaintiff,  and  to  use  those  old  materials;  but  that  the 
defendant,  instead  of  using  those,  made  use  of  new  ones,  thereby 
increasing  the  expense;  is  sustainable  (/). 

A,f  a  general  merchant,  undertakes  voluntarily^  and  without 
reward,  to  enter  a  parcel  of  goods  of  J3.,  together  with  a  parcel  of 
his  own  of  the  same  sort,  at  the  custom-house,  for  exportation,  but 
makes  the  entry  under  a  wrong  denomination,  whereby  both 
parcels  are  seized.  A,  having  bond  fide  taken  the  same  care  of 
the  goods  of  B.  as  of  his  own,  not  having  received  any  reward, 
and  not  being  of  a  profession  or  employment  which  necessarily 
implied  skill  in  what  he  had  undertaken,  is  not  liable  for  the 
loss  occasioned  to  B.  (m).  And  Lord  Loughborough  observed, 
*^  if  in  this  case,  a  ship-broker,  or  a  clerk  in  the  custom-house,  had 
undertaken  to  enter  the  goods,  a  wrong  entry  would  in  them  be 
gross  negligence,  because  their  situation  and  employment  nece»- 

(t)  Jones   on   Bailm.    120,   123 ;  1  StarL  R.  237. 

ShielU  Y.Blackhume,  1  H.  Bla.  162;  (k)  Beauchamp  v.  Ptnoky,  1  M.  & 

Mytt<m  V.  Cock^  2  Stia.  1099.    An  Rob.  38. 

executor,  who  paid  security  for  money  (/)  EUee  v.  Gatward,  5  T.  R.  143 ; 

into  the  hands  of  a  third  person,  who  see  Max   v,  Roberts,   12  East,  59 ; 

had  been  the  testator's  banker,  and  Whitehead  v.  Greeihamy  8  Bing.  464, 

who  failed,  was  held  not  liable  for  the  468 ;  10  Moore,  183,  S.  C. 

1ms ;  Rowth  t.  Howell^  3  Ves.  565.  (oi)  Shiellt  v.  Biaeklmme,  I  H.  Bla. 

Liability  of  master  of  ship  carrying  158. 
jcpratuitously ;    Nelmm  v.  Mackintosh ^ 
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sarilj  imply  a  competent  degree  of  knowledge  in  making  audi 
entries  ;  but  when  an  application,  under  the  circumstances  of  this 
case,  is  made  to  a  general  merchant  to  make  an  entry  at  the 
custom-house,  such  a  mistake  as  this  is  not  to  be  imputed  to  him 
as  gross  negligence. '^  And  Mr.  Justice  Heath  remarked,  **  if  a 
man  apply  to  a  surgeon^  to  attend  him  in  a  disorder  for  a  reward, 
and  the  surgeon  treat  him  improperly  (n),  there  is  a  gross 
Diligence,  and  the  surgeon  is  liable  to  an  action ;  the  surgeon 
would  also  be  liable  for  such  negligence,  if  he  undertook  gratis 
to  attend  a  sick  person,  because  his  situation  implies  skill  in 
surgery ;  but  if  the  patient  apply  to  a  man  of  a  different  employ- 
ment or  occupation,  for  his  gratuitous  assistance^  who  either  does 
not  exert  all  his  skill,  or  administers  improper  remedies  to  the 
best  of  his  ability,  such  person  is  not  liable.**' 

And,  although  there  be  no  consideration  for  the  undertaking  €i 
one  party,  to  procure  an  insurance  for  another,  yet  where  a  party 
voluntarily  undertakes  to  do  it,  and  proceeds  to  carry  his  under- 
taking into  effect,  by  getting  a  policy  underwritten,  but  does  it 
so  negligently,  or  unskilfully,  that  the  other  can  derive  no  benefit 
from  it,  he  is  liable  to  an  action  for  such  gross  default  (o). 

The  only  duty  that  is  imposed  upon  a  party  who,  without 
reward,  undertakes  to  lay  out  the  plaintiff^s  money  in  purchase  of 
an  annuity,  the  defendant  not  acting  in  a  professional  character,  is, 
a  duty  to  act  faithfully  and  honestly,  and  not  to  be  guilty  of  any 
gross  or  corrupt  neglect  in  the  discharge  of  that  which  he  under- 
takes to  do  (p). 

3rdly.  Commodatum^  or  loan  for  use,  when  goods  are  bailed, 
without  pay ^  to  be  used  for  a  certain  time  by  the  bailee. 

In  this  case,  if  a  bailor  does  not  participate  in  any  benefit 
derived  by  the  bailee  from  the  use  of  the  goods  bailed,  the  latter 
is  liable  for  slight  neglect  (gr);  but  if  there  be  a  reciprocal 
advantage,  the  bailee  is  liable  only  for  ordinary  neglect ;  and  is 
responsible  only  for  gross  carelessness,  if  the  goods  be  lent  for  the 
sole  benefit  of  the  lender  (r). 

4thly.  Pignori  acceptuniy  being  a  bailment  of  goods  by  a  debtor 
to  his  creditor  in  pledge,  or  as  a  security  for  debt. 


(n)  See    posty  as  to  the  liability  of  345,  350. 
medical  men.  ^q)  Jones  on  Bailm.  65,  72;  Coggi 

(o)  Wilkinson  7.  Coverdale^   1  Esp.  v.  Bernard y  Ixird  Rayui.  915. 
B.  75.  (»•)  Jones,  72. 

{/})  Dartfudl  v.  Howard^  4  B.  &  C. 
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In  this  case  the  pawnee  is  answerable  for  ordinary  neglect  (#). 

^■Therefore  the  pawnee  shall  not  be  discharged,  if  the  pawn  be 

ply  stolen  from  him ;  unless  he  can  shew  that  he  used  due 

to  protect  it  from  such  depredations;  but  he  shall  be  excused 

mf  forcibly  robbed  thereof  (0-    And,  it  seems,  a  pawnbroker  is  not 

^responsible  if  the  goods  pawned  be  destroyed  by  fire,  without  his 

egligence  or  default  (u). 

If  the  creditor  tender  the  debt  to  the  pawnee,  and  he  refuse  to 
eliver  up  the  pledge,  it  seems  he  is  liable  though  it  be  subse- 
uently  lost,  or  even  forcibly  taken  from  him  (x). 

The  pawnee  cannot  sell  (^),  or  even  use,  the  goods  pawned  with 
im ;  although  the  law  would  probably  imply  the  consent  of  the 
wner  to  the  pawnee,  to  use  the  article  pledged,  where  it  could 
"Xiot  be  the  worse  for  usage  (z). 

The  statute,  39  &  40  6.  3,  c.  99)  regulates  the  business^  rights, 

duties,  and  liabilities  oi pawnbrokers  (a).     It  has  been  held,  that 

*a  pawnbroker  is  bound,  even  after  the  expiration  of  the  year,  to 

.return  the  pledge  on  tender  of  principal  and  interest,  if  the  article 

remain  in  his  hands  unsold,  although  he  was  entitled  to  sell  the 

tame  (6). 

5th]y,    Locatum^  or  hiring;  and  herein,    1,  Locatio  operis 
,^fiunendi^  when   worTcy   &c.,   is  to  be  performed   on   the  goods 
delivered. 

No  more  than  ordinary  care  is  requii*ed  of  a  bailee,  with  whom, 
for  pecuniary  or  other  reward,  goods  are  bailed,  that  work,  &c., 
may  be  performed  thereon,  or  with  respect  thereto  (c). 

But  a  workman  for  hire  is  bound  to  exert  himself,  in  order  to 
protect  the  thing  bailed  from  any  unexpected  danger  to  which  it 
may  be  exposed  {d).  And  in  Clarice  v.  Eamshaw  (e),  where  A. 
intrusted  £.,  who  was  a  chronometer  maker,  with  a  chronometer. 


(t)  Jones, 75, 76 ;  Coggi  v.  Bernard^ 
Lord  Raym.  917;  Rex  v.  Cording^ 
1  Nev.  &  M.  36. 

(/)  Jones  on  Bailm.  76 ;  Anon.  Salk, 
522  ;  Coggt  v.  Bernard^  Lord  Kaym. 
917. 

(m)  Rex  V.  Carding,  1  N.  &  M.  35. 

(x)  Jones*  on  Bailm.  79, 29 ;  Ratcliff 
V.  DaoU,  Yelv.  179 ;  Bui.  N.  P.  72. 

(y)  Pickering  v.  Bush,  15  East,  41, 
45.  Pawn  by  factor.  &c.,  6  G.  4,  c. 
94;  antr^  179,  180. 

{z)  Jones  on  Bailm.  80;  Coggs  v. 


Bernard,  2  Lord  Raym.  9J6,  917; 
Morei  V.  Conham,  Owen,  123. 

(a)  Decision  on  the  14th  section; 
Rex  V.  Cording,  1  N.  &  M.  35.  Usury 
by;  Tregtming  y,Attenb<inmgh,7^m%. 
97. 

(6)  Walter  v.  Smith,  5  B.  &  Aid. 
439;  1  D.  &R.1,S.  C. 

(c)  Jones  on  Bailm.  86,  91,  92; 
Finucane  v.  Small,  1  Esp.  R.  315. 

(d)  Leek  T.  Maestaer,  1  Camp.  138. 

(e)  Gow  R.  30. 
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to  be  repaired,  and  B.  suffered  his  servant  to  sleep  in  tBe  shop  in 
which  it  was  deposited,  JB.  was  held  liable  to  A.  for  its. value i 
B.\  servant  having  stolen  it,  and  B.  at  the  time  having  depooted  \ 
his  own  watches  in  a  more  secure  place. 

The  common  law  duty  of  a  bailee  with  whom  cattle  are  left  to 
be  fed,  and  taken  care  of,  for  reward,  is  merely  to  take  cere  af 
them ;  not  ^^  to  take  care  of  them  and  re-ddiver  ihem  to  tbi 
bailor'' (/). 

.    If  an  attorney  who  has  the  money  of  his  client  in  his  hendiy 
(such  money  being  the  produce  of  an  estate,  and  out  of  whidi  tkt  J 
attorney  was  to  pay  certain  charges,  and  place  the  residue  in  the  ^ 
public  funds,)  pay  the  money  to  the  credit  of  his  own  priva§$   \ 
account  at  his  bankers,  and  the  latter  fail,  the  attorney  is  lieUt   ! 
to  his  client  for  the  account,  although  he  acted  bond  Jide^  end 
had  a  large  sum  of  his  own  with  the  same  bankers.    Abbott^  C  J. 
observed,  <^  I  have  no  doubt  of  the  defendant's  liability.     Then 
are  three  modes  which  a  person  circumstanced  as  the  defendant 
was,  may  adopt :  First,  he  may  keep  the  money  in  his  own  house; 
as  to  the  consequences  of  robbery  by  force  in  such  a  ca8e»  I 
express  no  opinion,  but  we  are  all  aware  of  the  consequences  of  e 
private  theft :  Secondly,  he  may  pay  the  money  into  his  banker^s 
in  his  own  name,  to  be  placed  to  his  own  credit :  'thirdly,  he  may 
pay  it  in  his  own  name,  and  at  the  same  time  open  a  separate 
account  which  would  specify  the  particular  account  on  which  the 
money  was  paid.''     The  latter  is  the  correct  course  (^). 

A  domestic  servant  would  seem,  generally  speaking,  to  be  liable 
only  in  cases  of  gross  neglect  (h). 

To  charge  an  innkeeper  on  the  custom  or  common  law  of  the 
realm,  for  the  loss  of  the  goods  of  travellers,  wlio  arc  his  guests^ 
it  is  necessary  (i) ;  1st,  That  the  inn  be  a  commof$  inQ(ir) ;  &ully. 
The  party  ought  to  be  a  traveller  or  passenger ;  3rdly,  The 
goods  and  chattels  must  be  in  the  inn ;  4thly,  There  must  be 
k  defatdty  express  or  implied,  on  the  part  of  the  innkeeper,  and 
such  default  is  to  be  imputed  to  him,  where  the  loss  or  injury 


(/)  Corbett  v.  Packington^  6  B.  &         (A)    A  London  tavem  and  collee 

C.  268 ;     Duty  of   Warehouseman,  house  where  beds,  &c.,  are  provided, 

Cailiffv,  DanrerSj  Peake's  R.  114.  is  an  inn,  though  no  stages  tliereto,  or 

(g)  Robinson  v.  Ward^  R,  &  M.274 ;  stables  belonging  to  the  same;  Tkomp- 

2  C.  Ac  P.  59,  S.  C.  son  y.  Lacy,  3  B.  &  Aid.  283 ;  Jtmet 

(h)  Jones  on  Bailm.  98.  v.  Osborn,  2  Chitty  R,  484. 

(i)  See  authorities,  post  379,  n.  (m). 
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cumot  be  ascribed  to  any  other  known  cause  (/) ;  and  Sthly,  The 
article  stolen,  &c,  must  be  a  moveable  {m),  be  is  liable  if  the 
monejf  of  his  guest  be  taken  or  lost  (n). 

If  the  goods  be  damaged  or  stolen  whilst  in  the  inn,  either  by 
the  servants  of  the  innkeeper  or  strangers,  the  innkeeper  is  liable ; 
and  he  is  responsible  if  his  servants  rob  a  guest  (o). 

If  the  goods  of  the  guest  be  stolen  by  his  own  servant  or 
companion  (p) ;  or  entirely  through  his  own  gross  negligence  {g) ; 
or  from  a  room  in  the  inn  which  be  used  as  a  warehouse,  or  for 
purposes  of  trade^  and  of  which  he  had  the  exclusive  possession 
otherwise  as  a  mere  guest  (r) ;  the  innkeeper  is  not  liable.      But 
where  a  traveller  went  to  an  inn,  and  desired  to  have  his  luggage 
^aken  into  the  commercial  room,  to  which  he  resorted,  from  which 
St  was  stolen;  it  was  held  that  the  innkeeper  was  responsible, 
although  he  proved,  that  according  to  the  usual  custom  of  the 
liouse,  the  luggage  would  have  been  deposited  in  the  guest's  bed- 
xoom,  and  not  in  the  commercial  room,  if  no  order  had  been  given 
-vespecting  it.     The  defendant  did  not  prove  a  notice  to  the  plain- 
tiff, that  he  would  not  be  liable  unless  the  goods  were  placed  in 
the    bed-room  (5).     And   where  an   innkeeper  refused  to  take 
charge  of  goods  till  a  future  day,  because  his  house  was  full  of 
parcels ;  and  the  owner  afterwards  stayed  in  the  inn  as  a  guest,  and 
the  goods  were  stolen  during  his  stay;  it  was  holden  that  the 
innkeeper  was  bound  to  make  good  the  loss  (t). 

We  may  here  add,  that  the  law   compels  an  innkeeper  to 
receive  a  traveller,  if  he,  the  innkeeper,  have  convenient  and 


(/)  Per  Le Blanc,  J.,  Burgessr.  Cle- 
matts,  4  M.  &  8elw.  312.  It isenacted 
by  6  A  une,  c.  .3 1 ,  s.  6,(  made  perpetual  by 
10  Anne,  c.  14,  s.  1,)  that  *'  no  action, 
suit,  or  process  whatsoever  shall  be 
had,  maintained,  or  prosecuted  against 
any  person  in  whose  nouse  or  chamber 
any  Jire  shall  accidentally  begin,  or 
any  recampenee  be  made  by  such  per- 
son for  any  damage  suffered  or  occa- 
sioned thereby;  any  law,  usage,  or 
euiiom  to  the  contrary  noth withstand- 
ing." Semble  that  this  enactment 
protects  an  inn-keeper  from  liability, 
if  a  guest's  goods  l)e  destroyed  in  the 
inn  by  an  accidental  fire. 

(m)  See  Calye's  Case,  8  Co.  R.  32, 
a;  Fitz.  N.  B.  94,  a,  h;  Bac.  Ab.  tit. 
Inn*;  1  Bum's  J.^AiehousettS,  W, 


(n)  Kent  v,  Shuckard,  2  B.  &  Ad. 
803. 

(0)  Jones  on  Bailm.  95,  96  ;  1  Bla. 
Com.  430.  In  Richmond  v.  Smithy 
8  B.  &  C.  11,  Baylev,  J.,  said,  that  he 
is,  prima  facie,  liable  for  any  loss  not 
occasioned  by  an  act  of  God,  or  the 
king's  enemies. 

(p)  Calye*i  Coie,  8  Co.  33,  a ;  Bur» 
gets  V.  Clements,  4  M.  &  Selw.  310. 

(q)  Id.  Sanders  r.  Spencer,  Dyer, 
266.  But  this  rule  must  be  strictly 
construed.  See  id.,  Bac.  Ab.  Inns, 
C.  4. 

(r)  Famworth  v.  Packwood,  1  Stark. 
249,  251,  note  ;  Burgeu  v.  Clements, 
4  M.St  Sel.  306. 

(1)  Richmond  v.  Smith,  8  B.  &  C.  9; 
(0  Bennett  t.  Meilor,  5  T.  R.  273. 
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sufficient  room  for  that  purpose  (u).  And  he  is  bound  to  provide 
meat  and  drink,  on  the  prices  being  tendered,  when  they  are  ready 
for  the  guest  (x).  But  he  is  not  bound  to  supply  post  horses, 
although  he  have  a  licence  to  let  them  {y). 

Sndly.  Locaiio  Rei ;  by  which  the  hirer  gains  the  temporary 
use  of  the  thing. 

A  contract  for  the  hire  of  goods  need  not  be  in  writing,  unless 
it  is  to  endure  beyond  one  year  from  the  making  thereof. 

This  bailee  is  bound  to  use  only  an  ordinary  degree  of  care  (z), 
and  is  not  answerable  for  a  loss  by  accidental  fire  {a). 

The  hirer  of  a  horse  is  not  liable  for  the  ill-treatment  thereof 
by  a  regular  farrier,  whose  attendance  he  requires  (&)•  And  it 
seems  that  gross  unskilfulness  or  negligence  must  be  proved  tc> 
render  the  hirer  liable,  although  he  personally  prescribed  medidne 
for  the  animal ;  and  that  to  support  a  case  of  negligence  in  using 
a  hired  horse,  it  is  not  sufficient  to  prove  merely  that  the  horse 
was  returned  with  broken  knees  (c).  The  hirer  of  a  horse  is 
bound  to  discontinue  the  use  of  it,  if  it  become  exhausted,  and 
refuse  its  food  (d). 

It  has  been  held  that  the  hirer  of  a  chaise  and  horses  to  go  a 
journey,  is  not  liable  for  an  injury  occasioned  by  the  negligence  or 
misconduct  of  the  post  boy  (f). 

3rdly.  Lncatio  opcris  mercium  vehendarum:  and  herein  of 
carriers  (/),  public  and  private. 

1 .  Who  is  a  common  carrier,  and  of  his  common  law  response 
bUitij.    2.  Of  his  liability  under  the  statute  1  W.  4,  c.  68. 

1 .  A  common  carrier  is  one  who  for  hire  undertakes  the  carri- 
age of  goods  for  any  person,  either  by  water  or  land ;  as  the  owner 
or  master  of  a  ship  (y) ;  a  wharfinger  who  undertakes  to  convey 


(u)  Jones  on  Bailin.  95 ;  ELsee  v. 
Gat  ward,  5  T.  R.  143 ;  Calyes  Cose, 
S  Co.  R.  32 ;  Coggt  v.  Bernard,  Lord 
Riiym.  909.  An  action  of  indictment 
lies ;  6  M.  &  Selw.  393,pcr  Holroyd,  J. 

(x)  Id.     Bac.  Ab.  {Inns),  C.  3. 

(y)  Dicas  v.  Hidts,  Holt,  N.  P.  C. 
207. 

{z)  Jones  on  Bailin.  86 ;  Cooper  v. 
Barton,  3  Camp.  5,  note.  See,  how- 
ever, Coggs  V.  Bernard^  Lord  Ravm. 
916. 

(a)  Longman  \.  Gallini,  Abbott  on 
Shinp.  5th  ed.  259,  note. 

(i)  Dean  v.  Keate,  3  Camp.  5,  pir 
Lord  Ellcnborough. 


(r)  Dean  y.  Keate,  3  Camp.  4; 
Cooper  V.  Barton,  id.,  5,  note. 

(rf)  Brag  v.  Mayne,  Gow.  K.  1. 

(e)  Dean  ▼.  Branthwaite,  5  Esp.  R. 
.35 ;  Laugher  v.  Pointer,  5  B.  ^  C.  546"; 
Croft  V.  Alison,  4  B.  &  Aid.  590 ; 
Bush  ▼.  Shinman,  1  B.  (Sc  P.  409 ;  Jones 
on  Bailm.  88, 89 ;  East  India  Company 
v.  PuUen,  2  Stra.  690. 

(/)  See  Jeremy  on  the  law  of  car- 
riers ;  and  3  Chitty  Com.  Law,  369. 

(g)  Trent  and  Mersey  Navigation  t. 
Wood, 3  Esp.  R.  127 ;  4  DougL 287,&C. 
See  the  statute  26  G.  3,  c.  86,  which 
limits  the  liability  of  owuen  of  ships. 
Liability  of  a  ship  owner,  though  mas- 
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joods  from  his  wharf  to  the  vessel,  in  his  own  Ugbters  (/<) ;  a  mail 

contractor,  or  the  proprietor  of  a  common  stage  coach  or  waggon, 

See.  (t).     Such  person  is,  by  the  ancient  custom  or  common  law  of 

Che  realm,  to  prevent  fraud,  in  the  nature  of  an  insurer ;  and  at 

oommon  law  he  is  not  excused  or  discharged  in  case  of  the  loss  of, 

r  any  injury  to,  the  goods,  unless  it  was  occasioned  by  the  act 

f  God  or  of  the  king*s  enemies  (ft).     He  is  therefore  liable,  at 

^soramon  law,  though  robbed  (/) ;  or  the  goods  be  destroyed  by 

accidental  fire  (m),  or  wrongfully  seized  by  third  persons  (n). 

In  Davis  \.  Garrett  (o),  the  Court  recognised  the  doctrine,  that 

t  is  the  implied  duty  of  the  owner  of  a  vessel  (;?),  whether  a 

ship,  or  hired  for  the  special  purpose  of  the  voyage,  to  pro- 

,  without  unnecessary  deviation,  in  the  usual  and  customary 

In  that  case,  the  defendant  received  on  board  his  barge, 

^zertain  lime,  to  be  conveyed  for  the  plaintiff  from  liewley  Cliff  to 

Jjjndon,     The  master  deviated  from  the  usual  and  customary 

^aourse  of  the  voyage,  without  any  justifiable  cause ;  and,  whilst  the 

liarge  was  so  out  of  her  course,  she  encountered  a  storm,  and  the 

water  communicating  with  the  lime  caused  it  to  ignite,  whereby 

the  barge  and  cargo  were  lost.  In  an  action  on  the  case  for  the  loss 

of  the  lime,  the  declaration  alleged,  that  ^'  it  was  the  duty  of  the 


ter,  was  in  some  resjiects  apparently  in 
the  nature  of  a  cliarterer;  Colvin  v. 
Newherryy  8  B.  &  C.  1H6.  Meaninfj^of 
exception  of  *^  perils  of  sea,  and  act  of 
God; "  Bullery.  Fisher,  Peake's  Addl. 
C.  183  ;  Siardet  v.  Hall,  4  Bing.  607. 

(A)  Marninj  v.  Todd,  I  Stark.  R. 72. 

(t)  Coggt  V.  Bernard,  Lord  Rayin. 
918;  31on  v.  Siue,  T.  Raym.  220; 
Gubaum  v.  Hnrst,  1  Salk.  249,  282 ; 
Lnvcit  V.  Hobbs,  2  Show.  128 ;  Bac. 
Ab.  Carrier;  see  recital  of  1  W.  4, 
c.  68.  But  a  hackney  couchman  is 
not  liable  9»  a  common  carrier,  unless 
he  receive  money  for  the  carriage,  &c. ; 
Upshare  ▼.  Aidee,  1  Com.  R.  25.  Nor 
18  the  Postmaster  General  a  common 
ciurier  wiUiin  the  custom  of  the  realm ; 
Lane  r.  Cotton,  1  Lord  Raym.  646 ; 
Whitfield  ?.  L/yrd  LeDespencer,Covin. 
754  ;  Jones  on  Bailm.  109 ;  Niehoiton 
¥.  Mounseif,  15  East,  384. 

(k)  Jones  on  Bailm.  104  ;  Bui.  N. 
P.  70 ;  Coggt  ▼.  Bernard,  Iiord  Raym. 
918b    The  general  law  upon  this  sub- 


ject, is  fully  stated  by  the  Court  in 
Macklin  v.  Waterhoute,  and  Riley  t. 
Home,  2  M.  <Sc  P.  319,  a3l,  and  5 
Bing.  212, 2 17,  S.  Cases.  He  is  hownd 
to  couTcy  if  he  have  room ;  id.  .As  to 
his  lien ;  see  Storr  v.  Crowley,  M*Clel- 
be  Y.  129.  As  to  his  charges ;  Wink" 
field  V.  Packingtm,  2  C.  &  P.  599 ; 

V.  Jackson,  Peake^s  Addl.  C, 

185,  186.  As  to  proof  that  a  party  is 
a  common  earner;  see  Upstonv^Slark^ 
2  C.  &  P.  598, 

(/)  Jones  on  Bailm.  103;  1  Inst 
89,  a  :  1  Rol.  Ab.  2.  What  not  a  loss 
by  robbery,  within  an  exception  of 
robbery  by  special  contract;  Latham 
V.  Stanbury,3  Stark.  R.  143. 

(m)  Forward  ?.  Pittard,  1 T.  R.  27 ; 
Htfde  ▼.  the  Navigation  Company  from 
the  Trent  to  the  Meney,  5  T.  BL.  389. 

(n)  Gosling  v.  Higgins,  1  Camp.  45 U 

(o)  4  M.  &  P.  540 ;  6  Bing.  716, 
S.  C. 

(0)  The  same  rule  would,  itseemfs 
apply  to  a  carrier  by  land. 
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defendant  to  have  carried  and  conveyed  the  liine  by,  and  accord^ 
ing  to,  the  direct,  usual,  and  customary  way,  course,  and  passage^ 
without  any  voluntary  and  unnecessary  deviation  or  departure 
from,  or  delay  or  hindrance  in  the  same ;  ^  and  averred  the  loss 
to  be  ^^  by  reason  of  the  deviation  and  departure,  and  dday  and 
detention,  out  of  such  usual  and  customary  course  and  passage.* 
It  was  held,  first,  that  the  damage  sustained  by  the  plaintiff  was 
sufficiently  proximate  to  the  wrongful  act  of  the  defendant  to  form 
the  subject  of  an  action ;  secondly,  that  the  declaration  was  sofli- 
cient  to  support  a  judgment  for  the  plaintiff. 

In  order  to  render  the  carrier  liable,  even  at  common  law,  the 
goods  must  be  duly  delivered  to  him,  or  to  some  one  intrusted  by 
him  to  receive  them  (q).  If,  however,  the  carrier  receive  goods, 
he  cannot  set  up  as  a  defence,  if  the  goods  be  subsequently  lost, 
that  they  were  not  properly  secured  when  delivered  to  him  (r). 

If  any  fraud  or  deceit  be  practised  on  the  carrier ;  as  if  the  real 
value  of  goods  be  deceitfully  misrepresented  to,  or  fraudulently 
concealed  from,  him,  whereby  he  is  induced  to  regard  them  as  of 
trifling  value,  he  is  not  liable,  in  case  they  be  lost  or  stolen  from 
him  (s).  But  it  appears  that,  by  the  common  law,  there  is  no 
necessity  to  state  the  value  of  a  parcel,  if  not  asked,  and  there  b^ 
no  fraud  (t) ;  particularly  if  the  non-communication  did  not  occa- 
sion the  loss,  and  it  happened  from  the  carrier  wrongfully  choosing 
another  conveyance  than  that  agreed  upon  (m). 

Where  the  damage  complained  of  happens  distinctly  from 
the  owners  neglect,  and  not  from  the  neglect  of  the  carrier,  in 
the  ordinary  course  of  his  duty,  he  is  not  liable  (a:) ;  nor  is  he 
responsible  for  the  loss  of  a  parcel,  which,  by  agreement  between 
the  owner  and  the  owner's  servant,  the  latter  was  to  carry  for  his 


{q)  Undrr  thft  Statute  1  W.  4,  a 
df livery  at  an  office,  <Scc.,  used  or  ap- 
pointed by  the  carrier  for  receiving  his 
parcels,  is  sufficient ;  post  389,  note  (A). 
A  special  contract  >%ith  a  keeper  of  a 
booking  office,  Nvho  was  also  a  part 
owner  in  a  stage  coach,  binds  the 
other  owners  of  the  coach,  &cc. ;  Hes^ 
ky  V.  Meats,  5  B.  ic  C.  504  ;  8  D.  & 
K.  289, 8.  C.  A  booking  office  k  eeper, 
who  also  keeps  wine  vaults,  is  liable, 
if  he  allow  even  bulky  goods  to  remain 
exposed  at  the  bar  of  the  latter ;  Dover 
?.  Mills,  5  C  &  P.  176. 

(r)  Stuart  v.  Crawley,  2  Stark,  ft 


323. 

(*)  See  Kenrig  v.  Eqgleston,  Alern, 
93 ;  Titchbume  v.  White,  1  Stra.  145  ; 
Gibbon  v.  Paynton,  4  Burr.  2298; 
MayheiD  v.  Eames,  1  C.  ^  P.  650;  3 
B.  &  C.  601,  S.  C. ;  BradUy  v.  Water* 
house,  3  C.  &  P.  318 ;  M.  &  M.  164. 
S.  C. 

(0 1<^' 

(tt)  Sleat  V.  Fagg,  6  B.  &  Aid.  342. 

{x)  Whalley  y.  Wray,  3  Esp.  74; 
see  East  India  Company  t.  PMen%  2 
Stra.  690 ;  Sparrow  v.  Carr^thm,  id^ 
1236 ;  Robinson  ¥.  Dunmare,  2  B.  flc 
P.  419. 
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(Dwn  private  gain  (y).  And  where  the  plaintiff  received  a  parcel 
bam  G.  to  book  for  London^  at  the  ofRce  of  the  defendants,  ccnn- 
mon  carriers ;  and,  instead  of  obeying  his  instnictiona,  put  the 
parcel  into  bis  bag,  intending  to  take  it  to  London  himself  by  the 
ooacb  as  part  of  his  own  htggage  ;  it  was  held,  that  the  plidntiff 
oould  not  recover  against  them  for  the  loss  of  the  parcel  (2). 

When  the  Canier's  responsibility  ceases. — And  the  responsibi- 
lity of  tlie  carrier,  as  such,  ceases  when  the  goods  have  reached 
Vheir  place  of  destination,  and  the  control  of  the  carrier  over  them» 
in  the  character  of  a  carrier,  has  terminated.     Therefore,  where 
^k  carrier,  having  conveyed  the  goods  to  the  place  where  another 
carrier  was  to  take  them  up,  deposited  them  in  his  own  warehouse 
^MT  the  convenience  of  the  owner  of  the  goods,  the  latter  carrier 
not  having  arrived,  it  was  held  that  the  former  was  not  liable  for 
a  loss  occasioned  by  the  destruction  of  the  goods  by  fire  whilst  in 
the  warehouse  (a).     But  in  order  to  discharge  a  wharfinger,  who 
undertakes  to  ship  goods,  from  responsibility  for  goods  left  with 
hfan  to  be  sent  coastwise,  a  delivery  to  the  mate,  or  some  other 
officer  of  the  ship  by  which  they  are  to  be  conveyed,  is  neces- 

mrj  (6). 

On  the  general  question,  whether  a  carrier  is  bound  to  make  an 
actual  delivery  at  the  residence  of  the  consignee,  three  judges, 
(contrary  to  luord  Kefiyon'^s  opinion),  considered  that  he  was  (c*) : 
but  it  was  unanimously  agreed,  that  the  master  of  a  foreign  ship 
is  discharged  by  a  delivery  at  the  usual  wharf  ((/).  But  a  carrier 
is  clearly  liable  where  he  receives  a  reward  for  carrying  the  goods 
from  the  wharf  at  which  he  unloads  to  the  pl^ntiff's  residence  (e) ; 
or  where  he  has  always  been  accustomed  to  take  them  home,  and 
has  himself  kept  a  porter  for  that  purpose  (f).  And,  even  if  a 
carrier  be  not  bound  to  deliver  goods  at  the  consignee's  premises. 


(y)  Butler  v.  Basing,  2  C.  &  P.  61 3. 

Iz)  Miles  V.  Cattle,  6  Bing.  743 ; 
4  M.  &  P.  630,  S.  C. 

(tf )  Garside  ?.  the  Proprietors  of  the 
'Trent  and  Mersey  Navigation^  A  T.  K* 
Ml ;  Hyde  v.  the  same,  5  id,,  398  ; 
In  re  Webb,  2  Moore  R.  500. 
.  (h)  Leigh  ▼.  Smith,  Rj.  &  M.  224 ; 
1  C.  &  P.  6;W,  S.  C. 
•  {p)  Hyde  V.  the  Trent  and  Mersey 
Nmyaiiim  Company,  5  T.  R.  394 ; 
and  see  Storr  ▼.  Crowley,  M'Clel.  & 


Y.  129;  Stephenson  t.  Hart,  1  M.  & 
P.  357 ;  4  Bing.  476,  S.  C  ;  Duff  v, 
Budd,  3  B.  &  B.  177 ;  6  Moor,  469, 
S.  C. 

(d)  Hyde  v.  the  Trent  and  Mersey 
Navigation  Company,  5  T.  R.  394} 
•ee  Stoch  v.  Harris,  5  Burr.  2709. 

(<)  Hyde  v.  the  Trent  and  Mersey 
Navigation  Company,  5  T.  R.  389. 

(/)  Golden  v.  Manning,  2  Bla.  K 
916 ;  3  Wils.  429,  S.  C. 
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it  seems  that  he  should,  at  all  events^  give  hhn  notice  of  their 
arrival  (g). 

Who  is  to  site  the  Carrier. — It  is  material  to  remark,  that  the 
law  presumes  that  the  contract  for  the  carriage  of  goods,  whea 
sent  by  a  vendor  to  a  vendee,  is  between  the  latter  and  the  carrier. 
The  delivery  to  the  carrier  impliedly  vests  the  property  in  the 
goods  in  the  purchaser ;  (subject  to  the  vendor's  right  of  stoppage 
in  transitu;)  they  are  instant er  at  the  vendee^s  risk,  and  he  is  the 
party  to  sue  the  carrier  for  the  loss  of  them ;  although  the  latter 
was  to  be  paid  by  the  consignor,  and  the  consignee  gave  no  par« 
ticular  directions  by  whom  the  goods  were  to  be  forwarded  to 
him(/t).  And  the  general  rule  that  the  consignee  is  the  party  to  sue 
the  carrier  applies,  although  he  ordered  the  goods  to  be  sent  to 
him  ^^  on  an  insurance  being  effected,  and  on  a  credit  of  three 
months  from  the  time  of  arrival ;  ^  the  vendor  having  insured  the 
goods  (i).  If,  however,  by  virtue  of  the  terms  of  the  agreement 
between  the  consignor  and  consignee,  the  latter  was  not  to  acquire 
a  property  in  the  goods,  and  they  were  not  to  be  at  his  risk  until 
they  actually  were  delivered  to«  and  accepted  by,  him ;  or  if  he 
procured  the  goods  to  be  consigned  to  him  by  a  fraud  on  the  con- 
signor, so  that  he  obtained  no  property  in  the  goods  (A) ;  in  either 
of  such  cases  the  consignor  may  sue  the  carrier  for  the  loss,  &c. 

A  person  who  ships  goods  in  an  English  port,  as  the  agent  of 
the  owner  of  the  goods,  resident  abroad,  and  pays  the  freight  for 
them,  may,  it  seems,  maintain  an  action  in  his  own  name,  for  the 
non-delivery  thereof  according  to  the  bill  of  lading,  which  creates 
a  privity  of  contract  between  the  consignor  and  the  owner  of 
the  vessel  (/). 

In  general  the  bill  of  lading  will  decide  the  question  who  should 
sue  the  carrier.  If  it  be  to  deliver  "to  -4.,'^  he  should  be  the 
plaintiff.  If  it  direct  the  delivery  to  be'  made  "  to  A,  for  the 
use  of  C"  (m) ;  or  "  for  A.  (the  consignor),  and  in  his  name  to 


(g)  Golden  t.  Manning,  3  WiK 
433;  2  Bla.  R.  917,  S.  C.;  Duffy, 
Budd,  3  B.  &  B.  177 ;  see  Starr  v, 
Crtmley,  1  M*Clel.  &  Y.  129. 

(Ji)  Dawes  v.  Peck,  8  T.  R.  330; 
Dutton  V.  Solomonson,  3  B.  &  P.  584 ; 
Brown  v.  Hodgson,  2  Camp.  36 ;  King 
V.  Meredith,  id.,  639  ;  Josephs,  Knor, 
3  id.,  320 ;  Gri,ffin  v.  Langfield,  id,^ 
255  ;  1  Chitty  PI.  5th  cd.  6. 

(i)  Fragano  v.  Long,  4  B.  &  C.219; 


4  D.  <Sc  R.  283,  S.  C. 

(A)  Stephenson  v.  Hart,  1  M .  &  P. 
357;  4  Bing.  476,  S.  C;  Duff  v. 
hudd,  3  B.  &  B.  177 ;  6  Moor,  469, 
S.  C. 

(/)  Joseph  V.  Knox,  3  Camp.  320; 
see  Browns. Hodgson,  2  id.,  36. 

(m)  Evans  v.  Marlett,  1  Lord  Raym. 
271 ;  cited  by  Best,  J.,  in  Saryeni  ▼. 
Morru,  3  B.  &  Aid.  282. 
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BJ*  (fi) ;  (and  B»  at  the  time  of  the  shipment  in  the  latter  case 
had  no  property  in  the  goods,  although  he  had  insured  them) ;  in 
the  former  instance,  B.  should  be  the  plaintiff,  and  in  the  latter, 
A,  is  the  party  to  sue  the  carrier. 

LiabUitif  for  Injuries  to  Passengers. — A  common  carrier  of 
pmssengers  for  hire,  is  not  subject  to  the  peculiar  common  law 
rule  which  regulates  the  liability  of  carriers  o{  goods^  in  cases  not 
provided  for  by  the  statute  1  W.  4,  c.  68.  A  carrier  o{  passengers 
is  only  liable  for  any  personal  injury  they  may  sustain,  where 
there  is  actual  negligence  or  unskilfulness.  Crofts  v.  Water-^ 
house  (o)  is  an  authority  to  that  effect.  In  that  case,  the  driver 
of  the  defendant'^s  coach  drove  it  upon  a  bank,  and  the  coach 
upset,  whereby  the  plaintiff,  a  passenger,  was  seriously  injured. 
It  appeared  that  the  same  driver  had  passed  the  spot  where  the 
accident  happened  twelve  hours  before;  but,  in  the  interval,  a 
cottage  which  stood  in  the  road  had  been  removed,  and  the  con- 
sequence was,  that  the  driver  mistook  the  course  of  the  road,  it 
being  moonlight.  The  Judge  told  the  jury,  that  as  the  road  was 
ot  sufficient  width,  and  there  was  no  obstruction  or  want  of  light, 
the  driver  ought  to  have  kept  within  the  limits  of  the  road,  and 
that  the  plaintiff  was  enUtled  to  recover,  the  injury  having  arisen 
from  the  deviation.  The  jury  having  found  a  verdict  for  the 
jdaintiff,  the  Court  granted  a  new  trial,  on  the  ground  that  the 
jury  should  have  been  directed  to  consider  whether  or  not  the 
deviation  was  the  effect  of  negligence. 

A  stage  coach  proprietor  impliedly  promises  that  he  will  take 
good  care  to  provide  a  coach  reasonably  secure,  and  horses  and 
harness  reasonably  fit,  for  the  purposes  of  the  journey ;  and  he  is 
liable  if,  for  want  of  his  attention  in  these  matters,  a  passenger  be 
injured  (p).  He  is  also  liable  if  an  accident  happen  from  a  defect 
in  part  of  the  iron  work,  &c.,  (as  the  axle  tree,)  although  the 
imperfection  was  not  visible,  and  could  not  be  discovered  upon 
ordinary  examination,  and  the  veliicle  was  examined  in  the  usual 


(/i)  Sargent  r,  Morrl%^  3  B.  &  Aid.  647.     As  to  the  law  of  the  road,  see 

277.  Wordsworth  v.  Witlan,  6  ,Esp.  273 ; 

(o)   11  Moore,  133;  3  Bin?.  319,  Ifayrfe  v.  Carr,  2  D.  &  R.- 255.    The 

S.  C ;  and  see  Christie  v.  Grirjgs^  2  proprietors  of  a  mail  coach,  are  liable 

Camp.  79,  81;  Aston  v.  Heaven^   2  for  the  misconduct    of   the    driver; 

Esp.  R.  633  ;  Harris  v.  Costar,  1  C.  White  v.  Boulton,  Peake's  R.  81. 

&  P.  636.    The  remedy  is  assumpsit,  {p)Id.    Brcmnery,  Williams,  1  C. 

2  Chitty  PI.  5th  ed.  362 ;  or  case,  id.,  &  P.  4 14. 

C  C 
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way  jufift  before  the  eommencement  of  the  joum^  (g).  Tbe 
breaking  down  or  upsetting  of  the  coach,  appears  to  be  primd 
JbuAe  evidence  of  carelessness  on  the  part  of  the  driver  (r).  And 
where  too  many  passengers  are  received  in  or  upon  the  coach 
contrary  to  statute,  the  overloading  will  be  most  powerful,  if  not 
decisive  evidence,  that  the  accident  arose  from  the  excess  («). 
If  the  coach  be  passing  through  a  place  known  by  tbe  coachnum 
to  be  dangerous,  as  under  a  k)w  or  narrow  gateway,  &c.,  he  i» 
bound  to  warn  the  passengers  of  the  danger,  so  that  they  may 
avoid  it  (^).  The  coachman  must  exercise  the  best  and  soundest 
judgment :  if  he  may  adopt  one  of  two  courses,  and  select  tbe 
most  hazardous,  the  owner  is  liable,  if  any  injury  ensue  to  the 
passengers  (u).  And  if  a  passenger,  in  consequence  of  the  coacb- 
man'^s  neglect  or  unskilfulness,  is  placed  in  such  a  situation,  that 
as  a  prudent  precaution  for  the  purpose  of  self-preservation,  he  ia 
induced  to  leap  from  the  coach,  the  owners  are  liable  for  any  hurt 
be  may  sustain  {x). 

If  places  be  taken  for  several  persons  to  go  inside  a  coach 
U^eiher^  it  is  a  breach  of  tbe  contract,  to  provide  for  them  places  in 
distinct  parts  of  the  coach,  that  is,  some  in  one  part  of  a  double 
bodied  coach,  and  the  rest  in  the  other  part  of  such  coech  {y). 

In  an  action  against  a  stage  coach  proprietor,  hordKenyom 
ruled  at  Nisi  PriuSy  that  if  a  person  take  a  place  in  a  stage 
coach,  and  pay  at  the  time  only  a  deposit^  as  half  the  fare  for 
example,  and  is  not  at  the  time  ready  to  take  bis  place  when  the 
coach  is  setting  off,  tbe  proprietor  of  the  coach  is  at  liberty  to  fill 
up  his  place  with  another  passenger :  but  that  if  at  the  time  of 
taking  his  place  he  pay  the  whole  fare,  in  such  case  the  proprietor 
cannot  dispose  of  his  place ;  but  he  may  take  it  at  any  stage  of 
the  journey  he  thinks  fit  (2). 

%  Of  the  Liability  of  a  Carrier  of  Goods  under  the  Statute 
1  W.  4,  c.  68. —  It  is  open  to  parties  by  special  agreement,  to 
waive  rules  of  law,  and  liabilities,  introduced  and  enforced  for 
their  own  benefit.     Although,  for  the  purpose  of  protecting  the 


(q)  Sharp  v.  Grei/,  2  M.  &  Sc.  620;  (u)  Mat/hew  v.  Boyce,  1  Stark.  R. 

9  Binp.  457,  S.  C.  423. 

(r)  Christie  v.  Griggs,  2  Camp.  79.  (x)  Jones  v.  Boyce^  1  Stark.  493. 

(*)  See  Israef  v.  Ciark,  4  Esp.  R.  (y)  Long  v.  Home,  1  C.  &  P.  610. 

259;  9  G.  4,  c.  49.  (z)  Ker  v.  Mountain,  1  Esp.  R.  27. 

(t)  Dudley  Y.Smith,  1  Camp.  167. 
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public  from  deceit  and  pretended  losses,  the  common  late  respon* 
ribility  of  a  carrier  is  peculiarly  extensive,  still,  if  he  expressly 
refuse  to  ^ve  goods,  unless  the  party  intrusting  them  to  his  care 
agree  to  restrain  such  liability,  there  can  be  no  legal  or  equitable 
reason  for  holding  that  the  carrier  is  bound  beyond  the  terms 
expressly  agreed  upon ;  in  the  absence  of  fraud,  or  gross  and 
actual  negligence,  on  his  part.  It  was  therefore  settled,  before 
the  statute  1  W.  4,  was  passed,  that  if  a  carrier  gave,  and  could 
prove  that  the  party  received,  notice  that  he,  the  carrier,  would 
not  be  liable  for  the  whole,  or  part,  of  the  value  of  any  goods,  or 
of  goods  of  a  particular  description,  delivered  to  him,  unless 
informed  of  their  value,  and  paid  an  extra  remuneration  accord* 
iDgly,  it  was  to  be  premimed  that  the  owner  of  the  goods  agreed 
to  this  limitation  of  the  carrier's  liability ;  and  the  carrier  was 
held  not  to  be  liable  under  such  circumstances,  in  case  of  a  loss  not 
occasioned  by  his  fraud,  misfeasance,  or  gross  carelessness,  but 
arising  from  one  of  the  various  accidents  or  depredations  to  which 
the  business  of  a  carrier  is  particularly  exposed  (a). 

The  object  of  requiring  notice  to  the  carrier  of  the  value  of 
the  goods,  in  these  cases,  was  twofold ;  first,  to  obtain  a  larger 
premium  for  the  conveyance  of  valuable  parcels ;  and,  secondly, 
to  put  the  proprietors  on  their  guard  (6). 

But  when  the  carrier  relied  on  this  restriction  of  his  ordinary 
liability,  it  was  held  to  be  incumbent  on  him  to  prove  clearly  that 
the  party  chaiging  him,  agreed,  expressly  or  impliedly,  to  such 
restriction ;  and  therefore,  although  it  had  become,  before  the 
statute  1  W.  4,  the  almost  universal  practice  amongst  carriers,  to 
give  notice  that  they  would  not  be  responsible  for  goods  of  a 
certain  value  (generally  51,)  **  unless  entered  as  such,  and  paid 
for  accordingly,***  and  it  was  well  known  by  the  public  that  such 
notices  were  so  given  ;  still  the  carrier,  when  sued  for  the  loss  of 
goods,  was  compelled  to  adduce  clear  and  explicit  evidence,  fixing 
the  plaintiff,  or  his  agent,  with^/fl  knowledge  of  the  existence  of 
the  particular  notice  by  which  such  carrier  attempted  to  obviate 


(a)  See  Clay  v.  Willan^  1  H.  Bla.  stated  by  the  Court,  in  Macklin  v.  Wa- 

298 ;  l2eit  t.  Mountain,  4  East,  371 ;  ierhouse,  and  Riley  t.  Home,  2  M.  ^ 

Nicholsons.  Willan,  5  id.,  507;  Clarke  P.  319,  331 ;  and  5  Biug.  212,  217, 

V.  Gray,  6  id.,  670,   564 ;  Mayor  of  S.  Cases. 

Zkmcatter  v.    Day,    8    Taunt«  262;  (&)  See  per  Bavley,  J.,  Bignold  v. 

Maving  v.  Todd,  \  Stark.  R.  72.   The  Waterhouse,  1  M.  h  Selw.  261 , 


general  rules  upon  this  subject  were 


cc  2 
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or  limit  the  common  law  liability  (c).  And  it  was  decided 
that  there  was  no  presumption  that  the  plaintiff  knew  of  the 
carrier's  notice^  although  it  was  proved  that  he  took  in,  for  three 
years,  a  newspaper  wherein  the  notice  was  advertised  weekly  (d). 

It  was  also  held  that  however  conspicuously  the  carrier's  notice 
might  have  been  put  up,  so  that  it  was  highly  improbable  that 
the  party  bringing  goods  to  his  office  did  not  see  the  notice  there 
erected,  still  there  was  only  ground  for  presumption^  even  in  that 
case,  that  the  notice  was  seen ;  and  that  if,  in  point  of  fact,  such 
party  did  not,  or  from  ignorance  could  not,  read  the  notification, 
and  that  matter  were  proved  by  him,  the  notice  was  inoperative, 
and  the  carrier  was  considered  liable  as  if  it  were  not  ^ven  (e). 

The  late  statute  1  W.  4,  c.  68,  materially  varies  the  commoo 
hiw  upon  this  subject.  It  is  intituled  *^  Jn  Act  for  tiie  more  effect 
tual  protection  of  mail  contractors^  stage-coach  proprietarSy  and 
other  comtnon  carriers  Jar  hire^  against  the  loss  of  or  injury  to 
parcels  or  packages  delivered  to  them  Jar  conveyance  or  custody^ 
the  value  and  contents  of  which  shaU  not  be  declared  to  them,  by 
the  owners  thereof*    It  recites,  that  '^  by  reason  of  the  frequent 
practice  of  bankers  and  others  of  sending  by  the  public  mails, 
stage  coaches,  waggons,  vans,  and  other  public  conveyances  by 
land,  for  hire,  parcels  and  packages  containing  money,  bills,  notes, 
jewellery,  and  other  articles  of  great  value  in  small  compass,  much 
valuable  property  is  rendered  liable  to  depredation,   and   the 
responsibility  of  mail  contractors,  stage-coach  proprietors,  and 
common  carriers  for  hire  is  greatly  increased ;  and  that,  through 
the  frequent  omission  by  persons  sending  such  parcels  and  pack- 
ages, to  notify  the  value  and  nature  of  the  contents  thereof,  so  as 
to  enable  such  mail  contractors,  stage-coach  proprietors,  and  other 
common  carriers,  by  due  diligence^  to  protect  themselves  against 
losses  arising  from  their  legal  responsibility,  and  the  <Ufficulty  of 
fixing  parties  with  knowledges  of  notices,  published  by  such  mail 
contractors,  stage-coach  proprietors,  and  other  common  carriers, 
with  the  intent  to  limit  such  responsibility,  they  have  become 
exposed  to  great  and  unavoidable  risks,  and  have  thereby  sustained 
heavy  losses:''*  it  is  therefore  enacted  in  section  1,  that  no  mail 
contractor,  stage-coach  proprietor,  or  other  common  carrier  by 

(c)  Clark  t.  Gray,  4  Esp.  R.  177,      Moore,  247,  S.  C. 
178.  (e)  Kerr  v.  WUlan,  2  Stajrk.  R.  53 ; 

(<0  Rowley  V.  Home,  3  Bing.  2  ;  10      Davit  t.  Willan,  id.,  279. 
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land  for  hire  shall  be  liable  for  the  loss  of  or  injury  (f )  to  any  arti- 
cle or  property  of  the  description  following ;  that  is  to  say,  gold 
or  silver  coin  of  this  realm,  or  of  any  foreign  state,  or  any  gold  or 
■ilver  in  a  manufactured  or  unmanufactured  state,  or  any  precious 
stones,  jewellery,  watches,  clocks,  or  time-pieces  of  any  description, 
trinkets,  bills,  notes  of  the  governor  and  company  of  the  banks 
of  Englandj  Scotland,  and  Ireland,  or  of  any  other  bank  in  Great 
Briiain  or  Ireland,  orders,  notes,  or  securities  for  payment  of 
money,  English  or  foreign  stamps,  maps,  writings,  title  deeds, 
paintings,  engravings,  pictures,  gold  or  silver  plate  or  plated  arti- 
cles, glass,  china,  silks  in  a  manufactured  or  unmanufactured 
state,  and  whether  wrought  up  or  not  wrought  up  with  other 
materials,  furs,  or  lace(^),  or  any  of  them,  contained  in  any  parcel 
or  package  which  shall  have  been  delivered,  either  to  be  carried 
for  hire  or  to  accompany  the  person  of  any  passenger  in  any  mail 
or  stage  coach,  or  other  public  conveyance,  when  the  value  of  such 
article,  or  articles,  or  property  contained  in  such  parcel  or  package, 
shall  exceed  the  sum  of  ten  pounds;  unless  at  the  time  of  the  delivery 
thereof  at  the  office,  warehouse,  or  receiving  house  (A)  of  such  mail 


(/)  A  robbery  is  within  these  words ; 
CcvmffUm  ▼.  IVilian,  Gow  R.  115; 
•ee  pott,  391 ,  c  8  of  Uie  act. 

(</)  The  following  alphabetical  list 
of  the  above  articles  may  be  found 
useful. 

Bank  notes ;  see  ootes,— money. 

Bills  of  exchange. 

Checks  on  bankers ;  see  orders. 

China. 

Clocks. 

Coint  (gold  or  silver,)  of  this  country, 
or  a  foreign  state. 

Deeds;  see  title  deeds,~writings. 

Engravings. 

Foreign  coins  (gold  or  silver). 

Furs. 

Glass. 

Gold  coin,  or  other  gold,  (manufac- 
tured or  not,)  or  gold  plate,  or  plated 
articles. 

Jewellery. 

Lace. 

Maps. 

Money,  (coin)  or  orders,  notes,  or 
securities  for  payment  of  money. 

Notes  of  banks  of  England,  Scot- 
land, or  Ireland,  or  other  bank  in 


Great  Britain  or  Ireland,  or  notes  for 
payment  of  money. 

Orders  for  payment  of  money. 

Paintings. 

Pictures. 

PUte,  (gold  or  silver). 

Plated  articles. 

Precious  stones. 

PromisBoiy  notes. 

Securities  for  payment  of  money. 

Silks  in  a  manufactured  or  unma- 
nufactured state,or  wrought  up,or  not, 
with  other  articles. 

Silver,  silver  coin,  or  silver  plate,  wt 
platsd  articles. 

Stamps,  (English  or  foreign). 

Stones,  (precious). 

Time  pieces  of  any  description. 

Title  aeeds. 

Trinkets. 

Watches. 

Writings. 

(h)  By  the  5th  section,  the  office, 
Sec,  used  or  appointed  by  the  carrier, 
for  Uie  receipt  or  goods  to  be  conveyed, 
is  to  be  deemed  Atf  office  for  this  pur- 
pose. 
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contractor,  coach  proprietor,  or  other  common  carrier,  or  to  hia, 
faer^  or  their  book-keeper,  coachman,  or  other  serrant,  for  the 
purpose  of  being  carried,  or  of  accompanying  the  person  of  any^  pai^ 
aenger  as  aforesaid,  the  vahse  and  nature  of  such  article  or  articksi 
or  property,  shall  have  been  declared  by  the  person  sending  or 
delivering  the  same,  and  such  increaaed  charge  as  is  hereinafter 
mentioned,  or  an  engagement  to  pay  the  same,  be  accepted  by  the 
person  receiving  such  parcel  or  package. 

The  Hcond  section  enacts,  that  when  any  parcel  or  package 
containing  any  of  the  said  articles  shall  be  so  delivered,  and  its 
Talue  and  contents  declared  as  aforesaid,  and  such  value  siiaU 
exceed  the  sum  of  ten  pounds,  it  shall  be  lawful  for  such  moil 
contractors,  stage-coach  proprietors,  and  other  common  carriera, 
to  demand  and  receive  an  increased  rate  of  charge,  to  be  notified 
by  some  notice  (i)  affixed  in  legible  characters  in  some  public  and 
conspicuous  part  of  the  office^  warehouse,  or  other  receiving  houae^ 
where  such  parcels  or  packages  are  received  by  them  for  the 
purpose  of  conveyance,  stating  the  increased  rates  of  charge 
required  to  be  paid  (Xr),  over  and  above  the  ordinary  rate  of  car- 
riage, as  a  compensation  for  the  greater  risk  and  care  to  be  taken 
for  the  safe  conveyance  of  such  valuable  articles ;  and  all  persons 
sending  or  delivering  parcels  or  packages  containing  such  valuable 
articles  at  such  office,  shall  be  bound  by  such  notice,  without 
Jurtlier  proof  of  tlie  same  having  come  to  their  knowledge. 


(i)  The  follo^ving  decisions,  before 
the  statute,  upon  the  usual  carrier's 
notice  in  restriction  of  his  liahility  at 
common  law,  seem  equally  applicahle 
to  the  ahove  enactment.  A  carrier 
does  not  sufficiently  notify  the  limita- 
tion of  his  common  law  responsibility, 
by  pasting  upon  the  door  of  his  office, 
where  goods  are  received  and  deli- 
vered, a  bill,  blazoning  the  advantages 
of  his  conveyances,  but  stating  the  no- 
tice respecting  his  liability  in  small 
characters,  at  the  bottom  of  such  bill ; 
Butler  V.  Ileane^  2  Camp.  416.  The 
notice,  to  be  of  any  avail,  must  be  in 
such  large  characters,  that  a  person 
delivering  goods  at  the  office  cannot 
fail  to  read  it,  nilliout  gross  indifter- 
ence  or  negligence ;  Clayton  v.  Hunt, 
3  Camp.  27.    A  notice  by  the  carrier 


to  the  consignor,  was  held  to  be  notice 
to  the  consignee  who  directed  the 
goods  to  be  sent ;  Maving  v.  Toddj  1 
Stark.  R.  72.  And  if  the  goods  were 
sent  to  the  consignee,  by  his  agent  in 
the  country,  the  carrier  was  not  liable, 
if  he  proved  that  the  former  was  aware 
of  the  carrier's  notice,  altboueh  the 
agent  was  ignorant  thereof ;  Alfred  v. 
Homey  3  SUrk.  R.  136;  Mayhewy, 
Eames,  3  B.  &  C.  601 ;  5  D.  &  R. 
484,  S.  C.  And  it  was  held  that  the 
carrier  did  not  waive  the  notice  by 
having,  on  former  occasions,  made 
allowances  to  tlie  plaintiff  fordamage, 
without  inquiring  into  the  cause  of 
such  damage ;  Evans  v.  Saule,  2  M. 
8c  JSelw.  1. 

(k)  llie  act  does  not  prescribe  the 
amount  of  the  extra  charge. 
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By  the  ihird  section,  when  the  value  shall  have  been  so  declared, 
and  the  increased  rate  of  charge  paid,  or  an  engagement  to  pay 
the  same  shall  have  been  accepted,  the  person  receiving  such 
increased  rate  of  charge,  or  accepting  such  agreement,  shall,  if 
thereto  requiredi  sign  a  receipt  for  the  package  or  parcel,  acknow- 
ledging the  same  to  have  been  insured  (which  receipt  shall  not  be 
liable  to  any  stamp  duty) ;  and  if  such  receipt  shall  not  be  given 
when  required,  or  such  notice  as  aforesaid,  shall  not  have  been 
^ffyptfl^  the  mail  contractor,  stage-coach  proprietor,  or  other  com- 
mon carrier,  as  aforesaid,  shall  not  be  entitled  to  any  benefit  or 
advantage  under  the  act ;  but  shall  be  liable,  as  ai  the  common 
law,  and  be  liable  to  refund  the  increased  rate  of  chai^* 

Thejburth  section  provides,  that  f lo  public  notice  or  declaration 
shall  limit  or  in  anywise  cfffect  tlie  liability  at  common  law  of  any 
such  mail  contractors,  stage-coach  proprietors,  or  other  public 
common  carriers,  for  or  in  respect  of  any  goods  to  be  carried  and 
conveyed  by  them ;  but  that  they  shall  be  liable,  a»at  the  common 
lawy  to  answer  for  the  loss  of,  or  injury  to,  any  articles  and  goods, 
in  respect  whereof  they  may  not  be  entitled  to  the  benefit  oftlu  acty 
any  public  notice  or  declaration  by  them  made  and  given  contrary 
thereto,  or  in  anywise  limiting  such  liability,  notwithstanding  (/). 
Section  sixth  provides,  that  nothing  in  the  act  contained  shall 
extend  or  be  construed  to  annul  or  in  anywise  affect  any  special 
contract  between  such  mail  contractor,  stage-coach  pr6prietor,  or 
common  carrier,  and  any  other  parties,  for  the  conveyance  of 
goods. 

By  the  seventh  section,  it  is  enacted,  that  where  any  piAx^el  or 
package  shall  have  been  delivered  at  any  such  office,  and  the  value 
and  contents  declared,  and  the  increased  rate  of  charges  been 
paid,  and  such  parcel  or  package  shall  have  been  lost  or  damaged, 
the  party  entitled  to  recover  damages  in  respect  thereof,  shall  also 
be  entitled  to  recover  back  such  increased  charges,  in  addition  to 
the  value  of  such  parcel  or  package. 

The  eiffhth  section  provides,  that  nothing  in  the  act  shall  pro- 
tect any  mail  contractor,  stage-coach  proprietor,  or.  other  common 
carrier  for  hire,  from  liability  to  answer  for  loss  or  injury  to  any 
goods  or  articles  whatsover,  arising  from  the  felonious  acts  of  any 


(/)  The  5th  section  renders  it  suffi-      are  iu  partnership,  ^c. 
cient  to  sue  (me of  several  carriers  who 
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coachman,  guard,  book-keeper,  porter^  or  other  servant  in  his 
emfjioy  ;  nor  to  protect  any  such  coachman^  guards  bock-Jeeeper^ 
or  other  servant^  from  liability  for  any  loss  or  injury  occasioned 
by  his  own  personal  neglect  or  miseonduct 

By  the  ninth  section,  such  mail  contractors,  stage-coach  pro- 
prietors, or  other  common  carriers  for  hire,  are  not  to  be  concluded 
as  to  the  value  of  any  such  parcffl  or  package,  by  the  value  so 
declared  as  aforesaid,  but  that  he  or  they  shall  in  all  cases  be 
entitled  to  require  from 'the  plaintiff  p'oqf  of  the  actual  value  of 
the  contents  by  the  ordinary  legal  evidence ;  and  that  the  miul 
contractors,  stage-coach  proprietors,  or  other  common  carriers,  as 
aforesaid,  shall  be  liable  to  such  damages  only  as  shall  be  so 
proved  as  aforesaid,  not  exceeding  the  declared  value,  together 
with  the  increased  charges  (m). 

In  regard  to  the  general  effect  of  the  act,  we  may  remark ;  Isl, 
that  it  relates  solely  to  carriers  by  land;  2ndly,  it  extends  to  the 
particular  articles  enumerated,  only  in  case  their  aggregate  value 
exceeds  102. ;  Srdly,  that  it  exempts  the  carrier  from  his  commoD 
law  responsibility,  as  to  such  goods,  (unless  the  loss  arise  from  the 
feUmy  of  his  servants^)  only  in  the  event  of  his  affixing  a  public 
and  conspicuous  notice  in  the  receiving  office,  notifying  the  extra 
charges  for  carrying  such  valuable  articles,  or  in  the  event  of  a 
special  contract;  4thly,  that  if  the  notice  be  affixed,  although  not 
seen  by  the  consignor  or  owner,  the  carrier  is  not  responsible  as 
to  the  enumerated  description  of  goods,  (if  the  loss  do  not  arise 
from  the  feUyiiy  of  his  servants,)  unless  the  value  and  nature  of 
the  gbods  be  made  known,  and  the  increased  or  insurance  rate  of 
charge  for  carriage,  or  an  agreement  to  pay  it,  be  accepted  by  the 
carrier ;  but  the  refusal  to  give  on  demand  a  receipt  for  the  goods 
and  extra  charge,  deprives  him  of  the  protection  of  the  act. 
5thly,  That  as  to  all  goods  not  specifically  mentioned  in  the  act ; 
and  as  to  goods  of  the  description  therein  mentioned,  when  the 
value  of  the  latter  is  not  above  10/.;  the  common  law  liability 
remains ;  altfumgh  such  notice  be  given,  or  any  public  notice  or 
declaration  be  made  or  given,  by  the  carrier  attempting  to  vary 
such  liability ;  6thly,  that  the  act  does  not  preclude  the  parties 
from  entering  into  a  special  contract,  as  to  the  conveyance  of 


(w)  By  the  lOlh  section,  money  may      such  couriers,  for  the  loss  of  or  injury 
be  paid  into  Court  in  actions  against      to  goods. 
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goods  of  any  description  or  value ;  and  under  the  act,  the  merely 
giving  the  public  notice,  though  known  to  the  consignor  or  owner 
of  the  goods,  cannot  be  deemed  to  constitute  a  special  contract 
for  this  purpose ;  and  7thly,  It  seems,  that  if  the  loss  or  injury  be 
occasioned  by  the  personal  neglect  or  misconduct  o{  the  coachman, 
guard,  bookkeeper,  or  other  servant  of  the  carrier,  in  a  case  in 
which  the  carrier  himself  is  not  responsible,  such  coachman,  &c. 
may  be  sited  by  the  owner  of  the  goods  for  the  consequent 
damage. 

It  was  decided  before  the  statute  1  W.  4,  was  passed,  that  the 
usual  carrier's  notice  afforded  no  defence,'»if  he  were  guilty  of  any 
mi^easance,  or  wrongjvl  act,  inconsistent  with  the  contract  to 
convey  ;  as  if  he  omitted  tojbrward  the  goods  (n)  or  sent  them 
by  another  coach  or  conveyance  than  that  agreed  upon  (o) ;  or 
beyond  the  place  of  destination  (p);  or  by  an  unusual  and  different 
route  (q).  In  these  cases  it  was  considered  that  the  ground  of 
action  was,  the  carvier^s  refusal  to  perform  the  contract.  Although 
the  statute  might,  even  in  such  cases,  protect  the  carrier,  if  the 
goods  were  of  the  description  therein  mentioned,  and  the  owner 
Delected  to  insure  them  according  to  the  public  notice,  and  the 
action  were  to  recover  damages  for  the  loss  of  or  iryury  to  the 
goods;  yet  it  would  seem  that  the  carrier  might,  under  such 
circumstances,  be  liable  for  damages  occasioned  by  the  delaj^  or 
misfeasance^  as  for  the  loss  of  the  market,  &c.,  (unconnected  with 
the  loss  of,  or  injury  to  the  goods,)  provided  the  value  and  nature 
of  the  parcel  were  communicated  to  the  carrier,  and  he  accepted 
the  goods  for  the  purpose  of  carrying  them.  In  such  case  it  would 
be  proper  to  declare  for  not  carrying  according  to  the  directions 
given,  and  on  the  contrary  sending  the  goods  by  a  different 
route ;  or  for  not  forwarding,  or  carrying  in  a  reasonable  time ; 
laying  a  special  damage  from  the  delay ^  &c. 


(n)  Gameti  v.  Willan,  5  B.  &  Aid. 

61. 

(o)  Gamett  v.  Willan,  5  B.  &  Aid. 
53 ;  Sleat  r,  Fogg,  id,,  342. 

(p)Bodenham  v.  Bennett,  4  Pricc,3l. 

{q)  See  Davis  v.  Garrett,  ante,  381  • 
It  was  also  held  that  the  notice  gave  no 
protection  in  cases  of  fraud  or  gross 
neglect,  or  delivery  to  a  wrong  person ; 


see  Lyon  ▼.  MelU,  5  East,  428 ;  Brooke 
V.  Pickwick,  4  Bing.  218;  12  Moore, 
447,  S.  C;  Birkett  v.  WiUan,2B.  ik 
Aid.  356 ;  Langley  v.  Brown,  1  M.  & 
P.  583;  Stephenton  v.  Hart,  I  M.  & 
P.  357 ;  4  Bing.  476,  S.  C.  Or  if  the 
carrier's  servants  stole  the  goods; 
Bradley  v.  Waterhovae,  M.  &  M.  154 ; 
3C.  &  P.318,S.  C. 
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Gthly.     Of  Wagers. 

The  law  does  not,  in  general,  prohibit  wagers  (r) ;  and  if  made 
on  indifferent  subjects  or  questions,  however  trivial,  they  are  valid, 
and  an  action  thereon  is  maintainable  against  the  loser.  This  was 
established  in  Good  v.  Elliott  (s),  where  the  subject  of  the  wager 
was,  whether  one  S.  T.  had,  or  had  not,  before  a  certain  day, 
bought  a  waggon,  belonging  to  Z>.  C ;  and  which  imager  three 
judges,  contKury  to  the  opinion  of  BuUer,  J.,  held  to  be  good  (t). 
And  a  wager  on  the  ages  of  the  plaintiff  and  defendant  is  legal  (if). 
And  in  these  cases  it  is  not  material  that  the  plaintiff  knew^  at  the 
time,  that  he  was  right  in  regard  to  the  matter  respecting  which 
the  wager  was  laid  (x) ;  or  that  the  parties  had  no  interest  in  the 
subject  matter  (a?). 

But  the  courts  have  frequently  reprehended  these  contracts,  and 
expressed  their  regret  that  they  have  ever  been  sanctioned.  And 
some  judges  at  Nisi  Prius  have  exercised  a  very  extended  discre- 
tion, in  refusing  to  try  actions  on  wagers,  which,  although  not 
strictly  illegal,  have  rmsed  questions  in  which  the  parties  have 
no  interest,  and  have  been  of  a  trifling,  ridiculous,  or  contemptible 
nature  (y).  And  clearly y  wagers  are  bad ;  1st,  If  they  be  contrary 


(r)  The  French  law  is  to  the  follow- 
ing effect : — **  La  lot  tC  actorde  aztcvme 
action  pour  une  delte  de  jeu  mi  pour  le 
paiemetit  tTunpari.  Les  jeux  propres 
d  exetcer  aufait  des  armes,  les  courses 
d  pied  ou  a  cheval,  les  courses  de  cha- 
riot, le  jeu  de  paume  et  autres  jeux  de 
mime  nature  qui  iiennent  d,  Cadresse 
et  a  texercise  du  corps,  sont  exceptees  de 
la  di^osition  precidente,  neanmoins  le 
tribtmal  pent  rrjeter  la  demande,  quand 
la  somme  lui  parait  excessive ^-'--Code 
Civil,  bk.  3,  tit.  12,  c.  1.  "  The  law 
does  not  allow  an  action  for  a  debt  at 
play,  or  for  the  payment  of  a  wager. 
Games  proper  in  the  exercise  of  feats 
of  arms,  foot  races,  horse  or  chariot 
races,  tennis  and  other  sports  of  the 
same  nature,  which  require  address 
and  agility  of  body,  are  excepted  from 
the  preceding  ordinance.  Neverthe- 
less, the  Court  may  reject  the  demxmd, 
when  the  sum  appears  to  be  exces- 
sive." And  by  the  French  law,  the 
sum  cannot,  in  any  case,  be  recovered 
back,  if  voluntarily  paid,  unless  there 
was  fraud. 


(s)  3  T.  R.  693. 

(t)  And  see  Selw.  N.  P.  tit.  Wager 
(I);  GiU}ert  v.  Si/kes,  16  East,  161. 
Aliter  if  the  discussion  could  affect  the 
interest  or  feelings  of  the  third  parties; 
post,  396.  Declaration  on  a  wager  on 
the  weight  of  hogs ;  2  Chitty  PI.  5th 
ed.  232,  a. 
.    (m)  Hussey  v.  Crickilt,  3  Camp.  168. 

(x)  Bland  v.  Collett,  4  Camp.  157. 
The  wager  was,  whether  a  person,  wilb 
whom  the  plaintiff  had  conversed,  was 
Lord  Kensington.  The  defendant, be- 
fore he  finally  made  tlie  wager,  ascer- 
tained for  a  certainty  that  it  was  Lord 
Kingston,  not  Lord  Kensington.  Gibbs, 
C.  J.,  held  the  wager  good. 

(v)  In  many  of  the  cases  in  which 
judges  have  refused  to  try  the  causes 
upon  wagers,  the  contracts  were,  upon 
the  face  of  the  record,  illegal^  or  induced 
discussions  injurious  to  third  persons ; 
see  the  cases  in  the  notes  {J'),  (g), 
(A),  (t),  and  (k),  post  395.  In  these 
cases,  the  power  to  decline  all  inves- 
tigation, is  undoubted :  and  no  doubt, 
a  judge  may,  in  virtue  of  his  general 
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to  public  policy,  or  are  immoral,  or  in  any  other  respect  tend  to 
the  detriment  of  the  public ;  2ndiy,  if  they  affect  the  interest,  feel- 
ings, or  character  of  a  third  person. 

1.  Wagers  on  the  question  of  war  or  peace  (z) ;  on  the  erent 
of  an  election  of  a  member  to  serve  in  parliament  (a) ;  on  the 
life  of  a  foreign  potentate  (Bonaparte)  at  war  with  this  coun- 
try (b) ;  on  the  amount  of  the  hop  duties,  or  other  branch  of  the 
revenue  (c) ;  upon  the  market  price  of  goods  upon  a  future 
day  (d) ;  or  in  restraint  of  marriage  {e) ;  are  respectively  unlaw- 
ftd,  because  they  are  contrary  to  sound  policy. 

So  a  wager  as  to  the  mode  of  playing  an  illegal  game  (/) ;  or 
upon  a  boxing  (g^),  or  wrestling  (A),  match ;  or  a  cock  (•),  or 
dog  (A:),  fight ;  is  illegal.  And  it  seems,  that  a  wager  upon  the 
result  of  a  sparring  match  at  a  public  exhibition,  chiefly  main- 
tained to  form  scientific  pugilists  and  encourage  prize  fighting,  is 
not  sustainable  (Z).  Nor  will  the  courts  sanction  a  wager  made 
to  try  an  abstract  question  of  law,  in  which  the  paities  have  no 
interest  (m) :  although  in  one  case(n),  a  wager  on  the  event  of  an 
appeal  to  the  House  of  Lords  from  the  Court  of  Chancery,  was 
bolden  good  ;  the  parties  not  having  it  in  their  power  to  bias  the 
decision,  and  no  fraud  being  intended. 

And  although  a  wager,  whether  Charles  Stuart  would  be  king 
within  a  certain  time  (o) ;  and  another  (p)  between  two  sons,  on 
their  fathers'  lives;  have  been  holden  good;  it  is  probable  that 
the  courts  would  not  now  sanction  contracts  of  such  a  description. 


saperintending  power,  defer  the  trial 
of  an  action  upon  a  wa^er,  wliicli, 
though  not  illegal,  is  of  the  unim- 
portant character  alluded  to  in  the 
text.  But  semble  that  he  cannot  abso- 
lutely reject  a  cause  upon  such  a  wager; 
see  Bate  v.  Carlwrigkt^  7  Price,  540. 

(z)  AH^  V.  Hearuy  1  T.  R.  57,  n. 
(ft)  ;   Busk  V.  Wahh,  4  Taunt  290. 

(a)  Allen  v.  Heam,  1  T.  R.  56. 

{h)  Gilbert  v.  Sykes,  16  East,  150. 

(c)  Atherfold  v.  Beard,  2  T.  R.  610; 
Shirley  v.  'Sankey,  2  B.  &  P.  130. 

(jf)  Hilherds  v.  Pettipierre,  and 
Wardle  v.  Fowler,  MS.  Comyn  on 
Contr.  2nd  ed.  58,  n.  (p) ;  Bryan  v. 
Lewisy  R.  &  M.  386.  All  at  Nisi  Prius, 
before  Abbott,  C.  J. 

(e)  Hartley  v.  Price,  10  East,  22. 

(/)  Brown  v.  Leeson,  2  H.  Bla.  43. 


(p)  Bgerton  v.  Furxeman,  1  C.  &  P. 
613,  per  Abbott,  C.  J. 

(A)  Kennedy  f.  Gad,  M.  &  M.  225 ; 
3  C.  &  P.  376,  S.  C. 

(t)  Squires r.Whi$kin,3  Camp.  140. 

(k)  EgerUm  v.  Furzeman,  I  C.  ^  P. 
613 ;  R.  &  M.  213,  S.  C. 

{lyHunt  y.BeU,  1  Bing.  1 ;  7Mooie, 
212,  S.  C. 

(m)  Henkm  t.  Gtierss,  IS  East,  247 ; 
8  Camp.  408,  S.  C. 

(n)  Jones  v.  Randall^  Cowp.  37: 
SedQu. 

(o)  Andretes  y.  Heme,  1  Lev.  33 ; 
sed  vide  Gilbert  v.  Sykes^  16  East,  150 ; 
Good  V.  miiott,  3  t.  R.  697. 

(p)  Lord  March  v.  Piyot,  5  Burr. 
2802 ;  sed  vide  Hussey  v.  Crickitt,  3 
Camp.  172;  Gilbert  y.  Sykes,  16 
East,  162. 
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2.  A  wager  as  to  the  sex  of  a  third  person  (q) ;  or  whether  an 
unmarried  woman  would  have  a  child  (r)  by  a  certain  day ;  are 
illegal ;  as  unnecessarily  leading  to  painful  and  indecent  investi- 
gations. 

It  seems  that  a  wager  between  two  coach  proprietors,  whether, 
or  not,  a  particular  person  would  go  by  one  of  their  coaches,  and 
no  other,  is  illegal,  as  exposing  that  person  to  inconvenience  and 
importunity  {s). 

A  wager  as  to  the  circumstances  or  solvency  of  a  third  person, 
is  certainly  so  far  objectionable^  that  the  judge  might  refuse  to 
try  the  cause,  either  in  the  exercise  of  his  own  discretion,  or  upon 
the  application  of  the  third  party,  whose  interest  might  be  affected 
by  the  inquiry.  But  if  the  cause  be  tried,  and  the  plaintiff 
recover  a  verdict,  it  seems,  that  neither  can  a  writ  of  error  be 
brought,  or  the  judgment  arrested,  upon  the  ground  that  such  a 
wager  is  necessarily  illegal  (^).  In  Thornton  v.  T/tackraj/y  it 
appeared  that  A.  paid  B.  7500/.,  in  consideration  that  B.  should 
pay  A.  10,OOOZ.,  or  such  proportion  of  that  amount,  say  10,0002., 
as  C.  paid  his  legal  general  creditors.  After  verdict,  the  Court 
would  not  arrest  the  judgment ;  and  they  held  that  the  declaration 
which  alleged  that  C.  had  paid  his  legal  general  creditors  10,0002., 
for  the  purpose  of  shewing  that  A.  had  won  the  wager,  was  war- 
ranted by  the  construction  of  the  wager. 

It  is  necessary  to  declare  specially  for  money  won  on  a  wager ; 
an  indebitattts  count  not  being  sustainable  (u). 

Wagers,  or  bets,  on  parties  gaming  ;  and  on  horse  races ;  and 
wagering  policies :  and  the  right  to  rescind  certain  wagers  and 
recover  deposits  paid  thereon,  will  be  hereafter  considered. 


{q)  De  Costa  v.  Jones,  Cowp.  729. 
In  this  case,  the  judgment  was  or- 
rested^  on  the  ground  that  the  wager 
was  per  se  illegal. 

(r)  Ditchbum  v.  Goldsmith,  4  Csm^p. 
152.  This  was  a  wager  whether  Jo- 
anna Southcot,  a  pretended  prophetess, 
and  who  affected  to  be  pregnant, 
would  have  a  male  child.  Gibbs,  C.  J., 
stopped  the  trial,  on  its  appearing  she 
was  unmarried,  and  said  it  was  not 


material  that  she  courted  the  inquiry. 

(s)  Eltham  y.  Kingsman,  1  B.  6r  Aid. 
683.  It  was  not  necessary  to  decide 
the  question  in  thb  case. 

{t)  Thornton  v.  Thackray,  2  Y.  Se 
J.  156 ;  see  id.,  163 ;  Robinson  ▼. 
Mears,  6  D.  &  R.  26. 

(u)  Jackson  v.  Colegrave,  Carth. 
338;  Bovey  ▼.  Castlemain,  1  Lord 
Raym.  69 ;  2  Chitty  PI.  5th  ed.  226,c., 
233,  a. 
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7thly.   Of  Guarantees  and  Indemnities  (r). 

1.  Of  the  general  Nature  of  a  Contract  to  guO" 

rantee  or  become  Surety;  and  of  a  Contract 
of  IndemnUy. 

2.  How  Guarantees  are  affected  by  the  Statute 
of  Frauds. 

1.  When  the  Enactment  applies. 

%  Of  the  Form,  &c.  of  the  Memorandum. 

3.  Of  the  Extent  of  the  Surety's  Liability. 

4.  When  discharged  therefrom,  by  Conduct  of 

the  Creditor  inconsistent  with  a  Contract  to 
guarantee. 

1.  The  general  character  or  nature  of  a  contract  to  guarantee, 
or  become  responsible  for  the  debt  or  act  of  another  person,  is 
sufficiently  simple.  It  is  a  collateral  engagement  for  another,  as 
distinguished  from  an  original  and  direct  agreement  for  the 
party's  own  act.  It  is  of  the  essence  of  this  contract  that  there 
should  be  a  principal  debtor ;  and  the  party  agreeing  to  become 
responsible  for  him,  incurs  no  obligation  as  surety,  if  no  valid 
claim  against  the  principal  ever  arises :  and  his  liability  as  surety 
upon  a  tenable  demand  against  the  principal  ceases  when  such 
demand  is  extinguished. 

But  the  rule  that  a  party  cannot  be  liable  upon  a  contract  of 
guarantee,  unless  the  principal  has  incurred  a  legal  responsibility, 
is  true,  in  some  instances,  in  form  or  words,  rather  than  in 
substance.  In  the  case  of  a  guarantee  to  answer  for  the  price 
of  goods  to  be  supplied  to  a  married  woman,  or  goods,  (not 
necessaries,)  to  be  sold  to  an  infant,  or  other  persons  incompetent 
to  contract,  no  doubt  the  party  guaranteering,  though  professedly 
contracting,  only  in  the  character  of  a  surety,  would  be  respon- 
sible. He  could  not  object  the  incompetency  of  the  (supposed) 
principal ;  or  he  might,  by  construction  of  law,  be  treated  as  the 
principal.     For  the  same  reasons,  a  person  who,  without  autho* 


(x)  The  law  of  principal  and  surety  this  suhject  are  to  be  found  in  Pothier 

is  ably  elucidatea  in  Uie  treatises  of  on  Obligations.    This  branch  of  the 

Mr.  Fell  and  Mr.  Theobald ;  see  also  law  of  contracts  seems  to  be  imper- 

3  Chitty  Com.  Law,  Index,  tit  Gua-  fectly  developed  in  the  French  Civil 

rantee.    The  soundest  principles  upon  Code. 
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rity,  contracts  as  agent  for  another  person,  may  be  viewed  as  the 
principal  and  absolute  debtor  (t/). 

We  have  already  observed,  that  although  a  contract  be  in 
writing,  a  consideration  is  necessary  to  give  it  validity  (z).  Con- 
sequently, in  the  case  of  a  guarantee,  which  must  be  in  writings 
it  is  essential  that  there  be  a  sufficient  consideration  for  the  party's 
promise  to  be  answerable  for  the  debt  or  default  of  the  third 
person.  A  promise  to  pay  a  debt  already  incurred  by  another,  is 
not  binding  without  some  new  consideration,  as  forbearance,  &c 
But  it  seems,  that  if  A.  verbally  request  B.  to  credit  another  per- 
son, for  goods,  &c.,  and  he  do  so,  the  benefit  to  the  latter,  thus 
conferred  at  the  instance  of  B.y  is  sufficient  to  support  a  written 
promise  by  him  to  be  responsible  (a)«  And  it  was  observed  by 
Bestj  C.  J.,  in  a  late  case  (6),  that  ^*  no  court  of  common  law  has 
ever  said  that  there  should  be  a  consideration  directly  between  the 
persons  giving  and  receiving  the  guarantee.  It  is  enough  if  the 
person  for  whom  the  guarantor  becomes  surety,  receives  a  benefit 
or  the  person  to  whom  the  guarantee  is  given,  suffer  inconveni- 
ence, as  an  inducement  to  the  surety  to  become  guarantee  for  the 
jHincipal  debtor.^ 

It  has  been  remarked,  that  there  must  in  general  be  a  mutuality 
of  obligation^  in  order  to  give  effisct  to  a  contract  executory  on 
both  sides  (c).  In  the  case  of  a  guarantee,  it  is  nut  essential,  as 
regards  the  surety,  that  the  creditor  should  bind  himself  to  supply 
goods,  &c.,  for  which,  if  furnished,  the  surety  is  to  be  answerable 
collaterally.  But  it  is  necessary  that  the  guarantee  be  accepted — 
there  must  be  a  mutual  absent  that  it  shall  have  operation — a 
mere  offer  to  guarantee  is  not  binding,  unless  duly  accepted  (d). 

It  seems  that  the  contract  of  a  surety  is  subject  to  the  ordinary 
rules  in  regard  to  the  construction  of  contracts  (^). 

Indemnities. — In  many  instances  the  law  implies  a  promise  of 
indemnity.  Thus,  in  the  case  of  landlord  and  tenant,  there  is,  it 
seems,  an  implied  promise  by  the  landlord  to  the  tenant,  that  no 
distress  shall  be  mfule  by  the  superior  landlord  for  the  rent  due 
to  him ;  at  least,  whilst  the  tenant  in  possession  pays  his  rent  to 


(y)  AnUy  183,  184.  (h)  Morleyy.  BooMiy, 3  Bing^.  113; 

(2)  Ante,  4,  5.  ana  see  antey  25,  26,  46. 

(a)  AntCy  45.    As   to  the  conside-         (c)  Ante,  13. 
ration  of  forbearance,  &c.,  we  anie^         (d)  Ante ^  10 n  13,59. 
30  to  32.  (e)  AntCj  79. 
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mg  the  acoommodation,  that  he  will  indemnify  the  acceptor  or 
indorser  against  the  defendant,  and  such  costs  as  may  necessarily 
and  reasonably  be  charged  (n).  But  in  ordinary  cases,  the  indorser 
of  a  bill,  who  has  had  an  action  brought  against  him  by  the 
indorsee,  is  not  entitled  to  recover  the  costs  which  he  incurred  in 
such  action,  from  the  acceptor  (o).  Where  a  party  is  either 
expressly  or  impliedly  indemnified  against  the  demand  of  a  third 
person,  he  cannot  unnecessarily^  and  without  express  authority, 
defend  an  action  by  the  latter,  and  then  claim  the  costs  of  the 
action  from  the  person  guaranteeing ;  in  other  words,  he  cannot 
claim  reimbursement,  if  the  demand  were  so  clear  that  a  defence 
was  hopeless.  In  Gilktt  v.  Rippon  (p),  the  plaintiff  sued  on  a 
contract  to  indemnify  him  against  the  expenses  of  a  commission  of 
bankruptcy  issued  at  his  suit,  and  he  claimed  the  costs  of  an 
action  brought  by  the  messenger  for  his  bill.  Notice  was  given 
to  the  defendant  of  the  messenger's  action  (q) ;  and  it  was  con- 
tended that  the  defendant  should  have  paid  or  stopped  the 
messenger's  action,  to  which  there  clearly  was  no  defence.  Lord 
Tenterden,  C.  J.,  said,  ^^  I  think  the  defendant  is  not  liable  for 
the  costs  beyond  the  writ ;  a  man  has  no  right  merely  because 
he  has  an  indemnity  to  defend  an  action  and  to  put  the  person 
guaranteeing  to  useless  expense.  If  he  has  the  costs  of  the  writ 
it  is  quite  enough.**^  In  a  subsequent  case(r),  his  lordship  decided 
that  the  accommodation  acceptor  of  a  bill  who  pays  it  to  a  bond 
fide  holder  after  action  brought,  cannot  recover  the  costs  of  such 
action  against  a  person  who,  having  had  the  bill  delivered  to  him 
for  a  purpose  which  was  satisfied,  had  improperly  indorsed  the 
bill  to  the  holder.  The  acceptor  should  have  paid  the  debt  when 
demanded,  without  suit.  And  in  Baker  v.  Garrait  (*),  Besty  C.  J., 


(n)  See  the  precedents,  and  notes,  2 
Chitty  PL  5th  ed.  316,  318 ;  Chitty, 
Jan.  B.38. 

(o)  Dawson  v.  Morgan^  9  B.  &  C. 
618. 

(/?)  Moo.  &  M.  406.  And  see  per 
Lord  Ellenborough,  Spurrier  y.  Elder- 
ton,  5  Esp.  R.  3 ;  Fisher  v.  Fallows, 
trf.,  171,ante,399,n.(A).  BytheFrench 
law,  a  surety  has  no  remedy  for  his 
expenses,  except  such  as  were  incurred 
after  he  has  given  notice  to  the  prin- 
cipal debtor  of  the  proceedings  against 
himself.— French  Civil  Code,  bk.  3, 


tit.  14,  c.  1,  s.  2. 

a)  In  cases  of  guarantee,  a  notice 
e  claim  and  action  of  the  creditor 
against  the  surety,  should  always  be 
given  to  the  principal,  with  an  intima- 
tion, (if  there  clearly  be  no  defence,) 
that  Uie  action  will  be  settled,  unless 
the  latter  forthwith  desire  that  it  be 
defended ;  and  that  he  will  be  looked 
to  for  indemnity,  ^c. 

(r)  Roach  v.  Thomptony  Moo.  &  M. 
487. 

(s)  3  Bing.  56, 
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said,  that,  if  a  man  become  surety  for  a  debtor,  the  creditor 
cannot  recover  from  the  surety  the  costs  of  a  fruitless  suit  against 
the  debtor,  who  has  made  default,  unless  he  has  given  notice  of 
his  intention  to  sue  (t). 

gndly.  Guarantees  how  affected  hy  the  Statute  of  Frauds. 

The  Statute  of  Frauds,  29  Car.  2,  c,  8,  s.  4  (m),  provides  "  that 
no  action  shall  be  brought  whereby  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person  ;  unless  the  agreement  upon  which  such  actioa 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  and  signed  by  the  party  to  be  charged  therewith  ;  or 
some  other  person  thereunto  by  him  lawfully  authorised.^ 

1st.  When  the  Statute  applies. — We  will  consider  to  what  agree- 
ments this  enactment  has  reference.  It  is  clearly  settled  that  the 
statute  only  applies  to  collateral  engagements,  that  is,  where  there 
exists  a  debt  or  legal  liability  on  the  part  of  a  third  person  (x).  The 
enactment  in  question  has  not,  either  in  its  words  or  prindplet 
any  reference  to  an  original  promise  to  pay  a  debt  or  satisfy  a 
demand  or  damages,  in  regard  to  which  no  other  person  was  ever 
responsible.  But  it  applies  as  well  to  a  contract  to  be  answerable 
for  the  debt  of  another,  as  to  a  collateral  engagement  for  the  satis- 
faction of  damages  recovered  or  recoverable  against  him ;  nor  ift 
it  necessary  that  the  third  party  should  have  requested  the  person 


(0  Semhle,  and  has  been  requested 
to  8ue  the  debtor,  ante,  401. 

(ii)  This  statute  has  no  application 
to  parol  misrepresentations  ox  the  re- 
sponsibility and  character  of  another 
person,  in  order  that  he  might  obtain 
credit,  if  there  be  no  promise  to  be  an- 
swerable for  him ;  and  it  was  therefore 
held  that  if  such  misrepresentations 
were  wilfully  and  fraudulently,  or 
knowingly  made,  and  caused  a  damage 
to  the  party  to  whom  they  were  utr 
tered,  an  action  on  the  case  for  the 
deceit  and  consequent  injury,  was 
maintainable ;  see  Pasley  v.  Preeman^ 
3  T.  K.  51 ;  Hay  craft  v.  Creasey,  2 
East,  92;  Foster  v.  Broivjiy  (J  Bing. 
396.    The  object  of  the  statute  was 


thus  it  seems,  in  some  measure  indi- 
rectly frustrated.  To  remedy  this 
mischief,  it  is  enacted  by  the  statute^ 
9  G.  4,  c.  14,  s.  6,  that  *'  no  action 
shall  be  brought,  whereby  to  charge 
any  person  upon,  or  by  reason  of,  any 
representation  or  assurance  made  or 
given  concerning  or  relating  to  the 
character,  conduct,  credit,ability,  trade 
or  dealings  of  any  other  person,  to  the 
intent  or  purpose  that  such  other  per-  * 
son  may  obtain  credit,  money,  or  goods 
upon,  {sic  in  the  statute,  no  doubt 
meaning  *  money  or  goods  upon  cre- 
dit,') unless  such  representation  or 
assumnoe  be  made  in  writing,  titfned 
by  the  party  to  be  charged  therewith.** 
(x)  See  ante,  397. 
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giiaog  the  guarantee  to  enter  into  the  engagement,  or  that  he 
should  be  in  any  manner  a  party  thereto. 

When  tfie  engagement  is  collateral. — If  the  person  for  whose 
use  goods  are  furnished  upon  the  defendant's  guarantee  be  liable 
at  aU,  the  defendant's  engagement,  though  it  were  the  chief 
inducement  to  the  plaintiff  to  supply  the  goods,  is  collateral,  and 
must  be  reduced  into  writing.  Thus,  where  the  plaintiff  was 
induced  to  send  goods  to  a  person,  with  whom  he  was  unac- 
quainted, by  the  defendant*s  verbal  promise,  that  *^  he  would  see 
the  plaintiff^  paid^  and  the  plaintiff  debited  the  party  receiving 
the  goodn^  it  was  held  that  the  defendant's  parol  undertaking  was 
void  ;  and  the  Court  over-ruled  a  distinction  which  had  formerly 
been  taken  between  a  guarantee  made  before  and  after  the  deli- 
very of  the  goods ;  aud  decided  that,  in  both  cases,  the  statute 
applies,  if  the  third  party  be  at  all  trusted  (y). 

In  the  case  of  Buckmyr  v.  Darnell  (2),  the  promise  was,  that,  if 
the  plaintiff  would  deliver  his  horse  to  «/.  £.,  the  latter  should 
re>deliver  it  safe  to  the  plaintiff;  and  it  was  decided  to  be  within 
the  statute.  '^  For  where  the  undertaker  comes  in  aid  only  to 
procure  a  credit  to  the  party,  there  is  a  remedy  against  both,  and 
both  are  answerable  according  to  their  distinct  engagements ;  but 
where  the  whole  credit  is  given  to  the  undertaker,  so  that  the 
other  party  is  but  as  his  servant,  and  there  is  no  remedy  against 
him,  this  is  not  a  collateral  undertaking.  But  it  is  otherwise  in 
the  principal  case,  for  the  plaintiff  may  maintain  detinue  on  the 
bailment  against  the  original  hirer,  as  well  as  assumpsit  on  the 
promise  against  this  defendant.*^  It  seems  that  the  engagement 
of  a  del  credere  agent  to  be  responsible  for  the  price  of  goods  sold 
by  him  for  his  principal,  must  be  in  writing  (a). 

The  inquiry  in  these  cases  must,  therefore,  be  directed  to  this 
point,  namely,  whether  any  credit  was  to  be,  or  was,  given  to  the 
third  person ;  in  other  words,  whether  he  incurred  any  responsi- 
bility to  the  creditor.  This  is  a  question  depending  not  altogether 
on  the  particular  wards  of  the  guarantee  or  promise  of  the  defend- 
ant, but  upon  the  particular  circumstances  of  each  case,  and  the 


(.V)  Afatson  v.  W/iaram,  2  T.  R.  80  j  id. ;  Mines  v.  ScuUhorpey  2Camp.  215  ; 

Anderson  v.  Hayman,  1  H.  Bla.  120 ;  1  Chittj  PI.  5th  ed.  380. 

Peckham  v.  Faria,  3   Doug].  13;  1  (z)  lSalk,27;  6  Mod.  248;  2Ld. 

Saund.  211,  a,  note ;  5th  ed.    A  gua-  Kaym.  1085,  S.  C. 

rantee  must  be  declared  upon  specially,  (a)  AnU,  171. 
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general  features  of  the  transaction.  And  the  subsequent  conduct 
of  the  creditor  may  be  adduced  in  evidence  to  show  that  he  viewed 
the  transaction,  (it  being  of  a  dubious  nature),  as  one  of  guarantee 
only.  As  if  the  promise  be,  "  you  may  send  the  goods  to  A», 
and  I  will  take  care  the  money  shall  be  paid  at  the  time ;  '^  here^ 
assuming  that  the  words  prima  fade  import  an  original  engage- 
ment,  the  creditor  cannot  treat  it  as  such,  if  he  has  sent  a  bill  of 
parcels  to  A.^  charging  him  as  the  debtor ;  or  has  written  letters 
to  the  defendant  terming  the  promise  a  gtiarantee  for  A,y  &c.  (6). 
And  where  an  action  was  brought  against  a  lieutenant  in  the  navy 
to  recover  676/.  for  clothes,  &c.,  supplied  to  the  crew  of  his  ship; 
and  the  promise  was  *^  to  see  the  plaintiff  paid  at  the  pay-table;*^ 
the  Court,  in  deciding  that  this  was  a  collateral  engagement,  and 
was  therefore  within  the  statute,  relied  on  the  improbability  that 
the  defendant,  considering  his  situation,  could  have  intended  to 
become,  or  was  considered  to  have  primarily  rendered  himself, 
responsible  for  so  large  a  sum ;  and  they  thought,  that,  from  the 
nature  of  the  case,  the  plaintiff  relied  on  the  power  of  the  officer 
over  the  fund  out  of  which  the  men'^s  wages  were  to  be  paid,  and 
gave  credit  to  thcUjimd  rather  than  to  the  lieutenant  (c). 

Where  -4.,  an  attorney,  having  commenced  certain  business  for 
jB.,  which  he  had  undertaken,  refused  to  proceed  without  a  pro- 
mise from  C  to  pay  all  further  expenses.  Lord  EUenborotigh  held 
that  this  was  the  inchoate  business  and  debt  of  another,  and 
that  C  was  not  liable  on  such  a  promise  without  a  note  in 
writing  (d). 

It  was  determined  in  Bead  v.  Nash  {e\  that  the  parol  promise 
of  a  third  party  to  pay  a  certain  sum  and  costs,  in  consideration 
that  the  plaintiff  would  not  proceed  to  trial,  and  would  withdraw 


{h)  Rains  v.  Storri/,  3  C.  &  P.  181. 
So  in  Parsons  v.  Waller^  Bridgewater 
Sum.  Assiz.  1781,  cor.  Buller,  J.,  3 
Dougl.  14,  note  (c),  where  the  plain- 
tiff bad  agreed  uith  H.  to  sell  him  six 
oxen,  and  five  were  delivered,  but  the 
sixth  was  withheld  until  the  money 
for  it  was  paid,  and  the  defendant 
said,  **  he  would  nay  the  plaintiff 
for  it"  on  a  named  aay,and  thereupon 
the  plaintiff  delivered  it  to  If. ;  it  was 
held  defendant's  verbal  promise  was 
void. 

(c)  Keate  t.  Temple,  1  B.  &  P.  158. 


(d)  Barher  v.  Fox,  1  Stark.  R.  270; 
Parsons  v.  Walter,  ubi  suprd. 

(e)  1  Wils.  305.  The  defendant 
pleaded  the  statute  specially,  and  the 
plaintiff  demurred.  The  consideration 
evidently  was  the  withdrawing  the 
record,  without  reference  to  the  fact, 
which  seems  not  to  have  been  admitted, 
whether  the  third  party  had  com- 
mitted an  assault  for  which  he  was 
liable.  There  was  no  consideration  of 
forbearance.  The  ceasing  a  doubtful 
suit  is  a  good  consideration,  see  antet 
38. 
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his  record,  in  an  action  against  a  third  person  for  an  assault,  is 
valid.  The  Court  considered  such  promise  as  an  original  under- 
taking; that  the  third  party,  the  defendant  in  the  action 
for  an  assault,  was  not  a  debtor;  that  he  did  not  appear  to 
have  been  guilty  of  any  default  or  miscarriage  ;  and  that,  as  the 
cause  was  not  tried,  he  might  have  succeeded,  and  therefore  never 
was  liable  to  the  particular  debt,  damages,  or  costs:  but  they 
recognised  the  distinction  between  an  original  and  a  collateral 
promise. 

But  where  A.  had  wrongfully,  and  without  the  licence  of  A., 
ridden  his  horse,  and  thereby  caused  its  death,  it  was  held  that  a 
promise  to  B,  by  a  third  person  to  pay  him  a  sum  of  money,  in 
consideration  that  B,  would  not  bring  any  action  against  A,^  is  a 
collateral  promise  to  answer  for  the  miscarriage  of  another,  and 
not  being  in  writing,  was  void  {/)•  The  Court  distinguished  this 
case  from  Read  v.  Nas?t.  Abbott^  C.  J.,  said,  "  That  case  is  very 
distinguishable  from  the  present ;  the  promise  there  was  to  pay  a 
sum  of  money,  as  an  inducement  to  withdraw  a  record  in  an  action 
against  a  third  person  for  an  assault.  It  did  not  appear  that  the 
defendant  in  that  action  had  even  committed  the  assault^  or  that 
he  had  ever  been  liable  in  damages ;  and  the  case  was  expressl} 
decided  on  the  ground  that  it  was  an  original  and  not  a  collateral 
promise.  Here,  the  third  person  (A.)  had  rendered  himself 
liable  by  his  wrongful  act,  and  the  promise  was  expressly  made 
in  consideration  of  the  plaintiff  forbearing  to  sue  the  son." 

However  difficult  it  might  be  to  reconcile  these  decisions  (g)  in 
reference  to  the  particular  facts  of  each  case,  it  is  satisfactory  to 
reflect  that,  in  both  of  them,  the  general  distinction  between  an 
original  and  a  collateral  undertaking  was  admitted.  The  legisla- 
ture obviously  intended  that,  if  there  were  substantially  a  liability 
on  the  part  of  a  third  person,  even  for  unliquidated  damages,  the 
promise  to  discharge  them  should>bc  in  writing.  They  could 
have  used  the  words  default  or  miscarriage^  after  the  word  debi^ 
with  no  other  view. 

IVJien  the  statute  does  not  apply, — But  if  the  credit  were  given 
entirely  to  the  defendant,  and  it  were  agi'eed  that  he  alone  should 
be  responsible,  as  if,  in  fact,  the  sale  were  to  him,  although  the 
goods  were  delivered  to,  or  for  the  use  of,  another  person,  the 


(./*)  Kirkham  v.  Martyr,  2  B.  &  Aid.  (^)  See  1  Saund.  211,  note. 

613. 
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statute  does  not  apply,  and  the  defendant  is  liable  on  his  parol 
agveemexity  under  a  common  count  for  goods  sold  (A). 

W.  undertook  to  complete  certain  work  in  tfie  defendani^ 
house,  but  was  unable  to  procure  timber.  Whereupon  the  plain- 
tiff supplied  the  timber,  on  the  defendant's  undertaking  ^^  to  pay 
him  for  it  out  of  the  money  that  he,  the  defendant,  had  to  pay  to 
WT.,  provided  W^/s  work  was  completed."  The  Court  held  that 
this  was  not  a  collateral,  but  a  direct  undertaking  by  the  defend- 
ant (f).  In  DameU  v.  Pratt  (A:),  it  appeared  that  a  mother  took 
her  son  to  school,  the  father  being  then  alive :  but  it  did  not 
appear  what  transpired  on  that  occasion.  Afterwards  a  bill  was 
delivered  to  the  defendant,  (the  boy^s  unde,)  who  said  it  was 
quite  right  to  deliver  the  bill  to  him,  for  he  was  answerable.  It 
was  decided  at  nisi  prius,  and  afterwards  by  the  court,  that  it  was 
properly  left  to  the  jury  to  say  whether  the  original  credit  was 
not  given  to  the  defendant  only. 

Although  the  debt  of  another  form  the  subject  matter  of  the 
defendant's  undertaking,  still,  if  he  promised  to  pay  the  debt 
upon  some  new  consideration  raised  by  himself ;  and  the  considera- 
tion be  the  creditor's  resignation  of  a  charge  or  lien  on  goods, 
which  afforded  him  a  remedy  or  fund  to  enforce  payment,  the  case 
does  not  fall  within  the  statute. 

Thus,  where  a  broker,  being  employed  to  sell  the  goods  of  an 
insolvent,  for  the  benefit  of  his  creditors,  in  order  to  prevent  the 
landlord  of  the  insolvent  from  distraining  for  rent  then  in  arrear, 
which  he  was  about  to  do,  gave  him  a  parol  promise  to  pay  the 
rent  then  due,  if  he  would  desist;  this  was  holden  not  to  be 
within  the  Statute  of  Frauds;  inasmuch  as  the  landlord  had, 
through  the  medium  of  the  threatened  distress,  a  lien  on  the 
goods ;  a  legal  pledge,  the  parting  with  which  was  a  good  con- 
sideration for  the  promise  {I), 

And  where  the  landlord  had  actually  distrained,  and  in  con- 


(h)  Croft  V.  Smalltvood,  1  Esp.  R. 
121 ;  1  Saund.  211,  a,  note  ;  Edge  v. 
Frost,  4  D.  &  R.  243 ;  LangdaU  v. 
Parry,  2  id.,  337 ;  Barber  v.  Fox,  1 
Stark.  R.  270.  A  memorandum  by 
E,,  "I  engage  to  pay  for  all  gas 
which  may  be  consumed  in  the  M. 
theatre,  whilst  occupied  by  A.  5.,"  is 
an  original  undertaking  or  order  by 


E,,  and  tlie  common  count  for  goods 
sold  suffices ;  Wood  v.  Benson,  2  C.  & 
J.94,  vo«Mll. 

(0  Dixon  V.  Hatfield,  2  Bing.  439; 
10  Moor,  42,  S.  C. 

{k)  2i:,bc?.  82. 

(0  Williams  v.  Leper,  3  Burr.  1886; 
2  VVils.  308,  8.  C. ;  Bampton  v.  Pauliti, 
4  Bing.  264  ;  12  Moor,  497,  S.  C. 
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nderatioD  of  the  plaintiff  delivering  up  the  distress  to  the  defend- 
ant, be  promised  '^  to  pay  all  such  rent  as  shall  appear  to  be 
legally  due  from  the  tenant,^'  it  was  held  {m)y  that  the  statute 
did  not  apply,  and  that  the  case  was  governed  by  Williams  v. 
Leper. 

In  the  late  case  of  Tfiomas  v.  Williams  (n),  these  decisions  were 
considered  and  explained.  A.  B,  was  indebted  to  the  plaintiff  in 
rent  due  the  25th  of  March.  In  August^  the  defendant,  as  an 
auctioneer,  was  about  to  sell  the  goods  of  A.  B,<y  which  were  upon 
the  premises.  On  the  day  of  sale,  the  plaintiff,  the  landlord, 
came  to  distrain  for  his  rent  due  25th  March.  The  defendant, 
in  consideration  of  his  not  distraining,  verbally  promised  to 
pay  him,  not  only  the  arrears  then  due,  but  also  the  rent  which 
would  become  due  at  the  ensuing  Michaelmas.  It  was  held  that 
the  promise  was  void ;  and,  being  entire  (o),  that  not  even  the 
rent  due  on  25th  March  was  recoverable.  In  delivering  judgment, 
Lord  Tenterdeuj  C.  J.,  said, "  There  is  no  case  in  which  the  promise 
of  payment  has  gone  beyond  the  amount  of  the  right  vested  in  the 
party  to  whom  the  promise  was  made,  or  beyond  the  assumed 
value  of  the  fund  out  of  which  the  payment  was  to  be  made.  In 
Edwards  v.  Kelly  (/?),  the  landlord  to  whom  the  promise  was  mfule 
had  actually  distrained  the  goods  of  his  tenant,  and  delivered  them 
to  the  defendant  to  be  sold,  in  consideration  of  his  promise  to  pay 
the  rent  due  for  which  the  distress  had  been  taken.  In  Castting 
y.Aubert  (9),  the  plaintiff  gave  up  to  the  defendant,  policies  of 
insurance,  on  which  the  plaintiff  had  a  lien  to  secure  himself 
against  bills  which  he,  on  the  faith  of  that  lien,  had  accepted  for 
the  accommodation  of  the  assured  ;  and  the  person  to  whom  he 
delivered  them  promised  to  discharge  the  bills,  and  give  to  the 
plaintiff  the  same  indemnity  that  his  lien  afforded  him.  In  these 
cases,  the  promise  was  founded  on  a  new  consideration,  distinct 
from  the  demand  that  the  plaintiff  had  against  the  third  person, 
although  its  performance  would  have  the  effect  of  discharging 
that  demand,  and  releasing  that  person.  In  Williams  y. Leper  (r), 
there  was  no  actual  distress,  but  there  was  a  ix)wer  of  immediate 
distress,  and  an  intention  to  enforce  it ;  and  I  think  the  Judges 


(m)  Edwards  v.  Kdly,  6  M.  &  Selw.  (;;)  6  M.  &  Sclw.  204. 

204.  (g)  2  East,  325 ;  vost  408. 

(/i)  1 0  H.  &  C.  664.  (r)  Ante  406,  aud  note  (Q. 
(o)  See  Wood  v.  Benson,  post  411. 
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must  be  understocxl  to  have  considered  that  power  as  equivalent 
to  an  actual  distress.  It  is  not  necessary  now  to  decide  whether 
it  was  rightly  so  considered,  because,  supposing  it  to  have  been 
rightly  so  considered,  the  decision  will  not  go  beyond  the  amount 
of  the  arrears  then  due,  and  for  which  the  right  of  distress  might 
have  been  immediately  exercised.*^ 

Where  the  plaintiff,  having  goods  in  his  possession  under  an 
absolute  bill  of  sale,  forbore  to  sell  them,  upon  the  defendant's 
verbal  undertaking  to  pay  the  debt,  to  secure  which  the  bill  of 
sale  was  given,  the  verbal  promise  was  held  to  be  sufficient  {»). 
And  a  parol  promise  to  an  agent  to  provide  for  bills  he  had 
accepted  for  his  principal,  if  the  broker  would  give  up  certain 
valuable  papers  whereon  he  had  a  lien,  and  by  means  of  which 
his  demands  could  be  satisfied,  is  valid  (t). 

It  is  reported  to  have  been  decided,  that  a  promise  to  sign  a 
bail  bond  in  a  bailable  action,  commenced  against  a  third  person, 
in  consideration  that  the  plaintiff^  would  not  arrest  the  latter,  is 
not  within  the  statute  (u). 

So  where  the  original  demand  is  destroyed  or  discharged^  by 
the  new  parol  agreement,  the  statute  does  not,  in  general,  apply. 

A.,  being  insolvent,  a  verbal  agreement  was  entered  into 
between  several  of  his  creditors  and  B.,  whereby  B.  agreed  to  pay 
the  creditors  10^.  in  the  pound,  in  satisfaction  of  their  debts; 
which  they  agreed  to  accept^  and  to  assign  their  debts  to  B,  The 
Court  held  that  this  agreement  was  not  within  the  Statute  of 
Frauds,  it  not  being  a  collateral  promise  to  pay  the  debt  of 
another,  but  an  original  contract  to  purchase  the  debt  (x).  And 
where  the  vendee  of  goods,  being  unable  to  pay  for  them,  trans- 
ferred and  delivered  them  to  the  defendant,  and  the  latter  agreed 
to  become  the  purchaser,  and  promised  the  vendor  to  pay  for 
them,  the  Court  considered  that  this  was  a  new  sale,  and  not  a 
mere  promise  to  pay  the  debt  of  another  (y). 

On  the  same  principle,  it  has  been  determined  that  a  promise 
to  produce  a  third  person,  or  pay  a  debt  due  from  him  on  a  judg- 


(i)  Barrell  v.  Trusselly  4  Tauot.  1 17.  (i*)  Jarmain  v.  Algar^  R.  -Sc  M.  248; 

(0  Castling  v.  AuherU  2  East,  324,  2  C.  (^  P.  249,  S.  C. :  Sed  qy. 

325.    The  Court  considered  that  the  (x)  Anstey  v.   3farden,  1  New  R. 

agreement  ^as  a  purchase  of  the  pa-  124. 

pens;  see  Houlditch  v.  Milne^  3  Esp.  (y)  Drowning  v.  Stallard,  5  Taunt 

R.  87.  460. 
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ment,  in  consideration  that  the  plaintiff,  who  had  taken  bis  debtor 
in  exeadion  upon  a  ca.  sa,j  would  consent  to  his  discharge  out  of 
custody,  is  an  original  promise,  and  not  within  the  statute ;  such 
discharge  operating  as  an  extinguishment  of  the  debt  (z).  But 
the  statute  applies,  if  the  original  demand  be  allowed  to  subsist, 
and  the  parties  merely  stipulate  for  an  indulgence  to  the  debtor; 
as,  that  an  action  commenced  shall  be  stayed  (a). 

If  the  third  party  be  not  by  law  liable  for  the  demand,  as  in 
the  case  of  goods,  not  being  necessaries,  furnished  to  an  infant, 
the  defendant's  promise  cannot  be  considered  collateral,  and  con- 
sequently need  not  be  in  writing  (b). 

Nor  does  the  statute  apply  if  the  defendant  were  himself,  either 
alone  or  jointly  with  others,  originally  liable  for  the  demand 
which  forms  the  subject  of  his  subsequent  promise.  An  action 
having  been  brought  agaipst  the  defendant  (an  attorney)  and  two 
others,  for  appearing  for  the  plaintiff  without  a  warrant,  the 
record  was  carried  down  to  be  tried  at  the  assizes,  when  the 
defendant  verbally  promised,  in  consideration  that  the  plaintiff 
would  not  further  prosecute  the  action,  that  he,  the  defendant, 
would  pay  107.  and  costs;  and  the  Court  held  that  such  promise 
was  binding  (c).  I  n  Edge  v.  Frost  (d),  it  appeared  that  the  defendant 
had,  in  writing,  promised  to  see  the  plaintiff  paid  for  gas  appa- 
ratus put  up  for  a  third  person,  &c.,  (not  shewing  the  considera^ 
tion) ;  and  upon  evidence  being  given  at  the  trial  that  the  defendant 
had  given  orders  both  before  and  after  the  written  engagement, 
Abbottl  C.  J.,  told  the  jury,  that  he  was  liable,  independently 
of  the  guarantee,  although  he  had  no  interest  in  the  premises 
where  the  apparatus  was  put  up.  And  a  parol  promise  by  the 
defendant  to  pay  the  plaintiff  a  sum  of  money,  which  the  defend- 
ant owed  /.  aS.,  and  which  the  latter  owed  the  plaintiff,  in  pur- 
suance of  the  order  of  /.  S.f  falls  within  the  same  principle  (e). 

So  a  promise  by  a  surety  to  a  person,  to  indemnify  him  if  he  also 
would  become  surety  for  the  principal,  is  not  within  the  statute  (^. 


• 

(2)  Goodman  v.  Chase,  1  B.  &  Aid.  Howet  v.  Martin^  1  £sp.  R.  162. 

297.  (d)  4  D.  &  R.  243. 

(a)  Fish  y.  Hutchinson,  2  Wils.  94 ;  (e)  Hodystm  v.  Anderson,  3  B.  &  C. 

King  v.  WiUon,  Stra.  873.  842;  5  D.  &  R.  7.35,  S.  C. ;  sce;wr, 

(A)   Harris  v.  Huntbach,   1  Burr.  "  Money  had  and  received.^* 

373 ;     see     Duncomh    v.    Tickridye,  ( f)  Thomas  v.  Cooke,  8  B.  &  C.  728 ; 

Aleyii,94;  3  Bac.  Ab.  595,  G will.  ed.  3  M.  &  R.  444,  8.  C;  see  Skin  v. 

(c)  SUphens  v.  Squire,  5  Mod.  205 ;  Brook,  IB.Sc  Adol.  124. 
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And  where  a  claim  to  tithes  had  been  made  against  the  plaintifT, 
an  occupier  of  lands  in  the  parish,  and  legal  proceedings  had 
been  taken  agwnst  him  to  enforce  the  demand,  it  was  decided  that 
the  promise  of  the  defendant,  (another  parishioner,)  to  indemnify 
the  plaintiff  against  costs,  if  he  would  persist  in  defending  the 
suit  brought  against  him  by  the  tithe  claimant,  was  binding, 
though  not  in  writing  (g). 

Sndly.  Of  the  Form  and  Requisites  of  a  written  Contract  to 
guarantee  (k). 

It  is  now  fully  settled  that,  to  render  a  memorandum  or  agree- 
ment in  writing  valid,  under  the  4th  section  of  the  statute,  the 
consideration  for  the  promise,  as  well  as  the  engagement  itself, 
must  be  stated  therein,  and  that  the  omission  cannot  be  supplied 
by  parol  testimony  (i).  This  doctrine  is  established,  (indepen^ 
dently  of  the  common  law  rule  of  evidence,  that  parol  testimony 
is  not  admissible  to  supply  the  defects  of,  or  add  to,  a  written 
agreement  (A:)),  with  a  view  to  give  full  effect  to  the  object  of  the 
act,  namely,  the  prevention  of  fraud  and  perjury ;  it  being  con- 
sidered that  the  admission  of  parol  evidence  to  shew  the  terms  or 
consideration  of  the  contract,  would  induce  the  mischief  which  the 
legislature  meant  to  obviate.  It  is  also  considered,  that  the  term 
**  agreement,*^  used  in  the  4th  section,  includes  the  consideration 
for  the  promise,  as  well  as  the  promise  itself. 

The  following  memoranda  have  therefore  been  considered 
insufficient : — 

"  Messrs.  IV.  <$•  Co.<,  I  will  engage  to  pay  you  by  half-past 
four  this  day,  56/.,  and  expenses  on  bill  of  that  amount  on  Hall, 

J.  wr  (I). 


(g)  Adams  v.  Dansey^  6  Biiig.  506 ; 
4  M.  &  P.  245,  S.  C. 

(A)  As  to  the  {general  rules  in  re- 
gard to  the  fonn  and  signature  of  an 
agreement,  reduced  into  writing  under 
the  act;  see  ante^  69. 

(t)  Wainy.  Warders,  5  East,  10; 
Saunders  v.  Wakejield,  4  B.  &  Aid. 
6i)5 ;  Jenkins  v.  Rei/noids,  6  Moore, 
8(5;  3  B.  &  B.  14,  S.  C. ;  Morlet/  v. 
Boothby,  3  Bing.  107,  112,  113;  10 
Moor,  395,  S.  C.  it  seems  that  if  an 
tittomeg,  in  his  professional  chjiracter, 
give  an  undertaking  to  pay  the  debt 
and  costs  in  an  action,  in  considem- 


tion  of  staying  proceedings,  the  Court, 
of  which  he  is  an  oflicer,  will  entertain  a 
summary  application  against  him,  to 
enforce  payment,  although  the  under- 
taking be  vuid  under  the  statute,  be- 
cause it  was  not  reduced  into  writing; 
Jn  re  Greaves,  K.  B.  H.  T.  1827,  cited 
I  C.  &  J.  374  ;  or  because  the  writing 
does  not  express  the  consideration. 
Semblef  Evans  v.  Duncomhc^  1  C.  &  J. 
372.  Money  paid  under  a  void  gua- 
rantee, not  recoverable  back ;  Shaw  v. 
\ViH)dcock,  7  B.  ^  C\  73. 

{k)  See  ante^  55,  8 1 . 

(/)  Wain  V.  WurlUrs,  supra. 
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♦*  Messrs.  IF.  will  engage  to  pay  the  bill  drawn  by  Pitman  in 
favour  of  S.  Cy  (tw) :  the  declaration  stating  a  promise,  in  con- 
sideration that  the  plaintiff  would  ^rft^ar  to  prosecute  an  action 
against  Pitman  on  the  bill. 

**  To  the  amount  of  lOOLj  consider  me  as  security  on  J.  C.'s 
account  ^  (n). 

••  We  hereby  promise  that  your  draft  on  U.,  due  at  Messrs.  M., 
at  six  months,  on  the  S7th  November  next,  shall  be  then  paid 
out  of  money  to  be  received  from  St.  Philip's  Church  **  (o). 

The  late  case  of  Cole  v.  Dyer  (/?),  throws  considerable  light 
upon  this  subject.  It  was  there  held,  that  a  guarantee  in  the  fol- 
lowing  form,  "iJ. /?.,  plaintiff,  and  J.  J.,  defendant:  we  the 
undersigned,  jointly  and  severally  undertake  and  agree  to  pay 
G.  C  C,  gent.,  the  debt  and  full  costs  in  this  action,  provided,  on 
or  before  the  1st  day  of  January^  1831,  a  sum  of  11/.  10».  Srf., 
be  not  paid  to  him,  the  said  G.  C.  C,  at  his  office,  as  the  attorney 
for  the  plaintiffs,  dated  6th  November y  1830;^  and  containing  in 
the  margin  the  following  letters  and  figures: — **  Debt,  6/.  1  Is.  lid., 
costs,  4/.  18^.  4d.,  11/.  10.9.  5(/.,''  does  not  shew  a  sufficient  con- 
sideration to  take  it  out  of  the  statute.  Lord  Lyndhurst^  C.  B., 
observed,  "  On  looking  at  this  instrument,  various  interpreta^ 
turns  might  be  put  upon  its  language,  and  several  consideratiofiSj 
without  much  ingenuity,  conjectured.  It  appears  to  me,  that  if, 
in  such  a  written  agreement  to  be  answerable  for  the  debt  of 
another  person,  two  distinct  considerations  may^  with  equal  proba- 
bility ^  beiftferredy  as  the  inducement  for  the  engagement,  the  writ- 
ing is  not  taken  out  of  the  operation  of  the  Statute  of  Frauds, 
and  consequently  can  give  no  right  of  action.'* 

In  H'ood  V.  Benson  (y),  the  guarantee  was,  "  I  engage  to  pay 
for  all  the  gas  which  may  be  consumed  in  the  Minor  Theatre,  &c., 
during  the  time  it  is  occupied  by  A,  B, ;  and  I  also  engage  to  pay 
for  all  arrears  which  maybe  now?  due.'*  The  Court  thought  that  this 
memorandum  consisted  of  two  distinct  branches  ;  the  first,  relating 
to  the  future  supply  of  gas,  they  thought  was  an  original  order 
by  the  party  undertaking,  so  that  the  statute  did  not  apply ;  the 


(m)  Saunders  y,  Wakefield.  the  plaintiff  would  stay  the  action.  The 

(n)  Jenkins  v.  Reynolds,  Court  said  that  the  memorandum  by 

(o)  Morley  v.  BtHithby.  no  means  necessarily  imported   that 

(p)  1  C.  ^c  J.  461 .    Tlie  declaration  such  was  the  real  consideration* 
stated  that  the  consideration  was,  that  (7)  2  C.  &  J.  94. 
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latter  part  of  them  they  considered  to  be  void,  for  not  shewing 
the  consideration.  It  was  also  held,  that  as  the  order  for  a  future 
supply  of  gas  was  distinct  fixHn  the  void  promise  to  pay  the 
pre^nt  arrears,  and  the  declaration  contained  a  count  for  goods 
sold,  the  money  due  for  the  gas  furnished  after  the  memorandum 
had  been  given,  was  recoverable  on  that  count.  The  contract  was 
not  enAre  as  to  the  past  and  future  arrears,  and  was  not  hud  in 
the  declaration  as  an  indivisible  contract.  The  cases  of  Lexington 
v.  Clarke  (r),  Chatery.  Beckett  (*),  and  Thomas  v.  Williams  (<), 
were  therefore  held  not  to  apply.  In  each  of  those  cases,  the 
declaration  charged  the  promises,  (which  were  in  part  bad  under 
the  statute,)  as  one  entire  promise.  There  was  therefore  a  variance,  ' 
a  failure  in  proving  the  contract  laid.  It  should  have  been 
discriminated  what  part  was  good,  and  what  was  defective;  and 
if  capable  of  separation,  the  pleadings  should  have  been  confined 
to  the  valid  part  only,  and  for  that  the  plaintiff  might  then 
have  succeeded  (i/). 

When  the  consideration  sufficiently  appears.^K^  however,  a 
particular  consideration  can  be  reasonably  collected^  or  fairly  and 
satisfactorily  inferred^  to  a  moral  certainty,  from  the  defendant's 
memorandum,  it  is  sufficient  to  satisfy  the  act. 

On  this  ground,  the  following  written  guarantees  have  been 
considered  to  be  validy  as  sufficiently  descriptive  of  the  con- 
sideration : — 

"  I  guarantee  the  payment  of  any  goods  which  T,  S,  delivers 
to  J,  J\r."  (x).     The  future  supply  is  obviously  the  consideration. 

"  1  herewith  handymir  drafts^  drawn  by  Mr.  W.^  and  accepted 
by  Mr.  B.^  and  indorsed  by  R.  B, ;  and  should  the  bills  not  be 
honoui'cd  when  duCy  I  promise  to  see  that  they  do  so""  (y). 

"  I  do  hereby  agree  to  become  security  for  /?.  G.,  mnv  your 
traveller,  in  the  sum  of  500/.,  for  all  moneys  which  he  may  receive 
on  your  account*"  (z). 

"  To  Mr.  N, — I  do  hereby  agree  to  bind  myself  to  be  security  to 


(r)  2  Ventr.  223.  (  v)  3 f orris  v.  Stacei/y  1  Holt  N.  P. 

(«)7T.  R.201.  R.  153.     Gibbs,  C.  J.,  tbougbt  tbe 

(/)  10  B.  &  C.  664,  S.  C. ;  cited  nieniorandum  sufficicDtly  sbewed  tbat 

ante,  407.  tbc  consideration  was  that  the  plaintiff 

(tt)  See  ante,  5 1 ,  52.  would  lake  tbe  bills  on  account  of  his 

(x)  Stadt  V.  till,  9  East,  348 ;  1  debt. 

Camp.  242,  S.  C. ;  and  see  Combe  v.  (z)  Ryle  v.  Curtis,  8  D.  &  R.  62. 
Woolf,  8  Bing.  156. 
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you  for  C. «/.,  late  in  the  employ  of  Mr.  jR.,  for  whatever  while 
in  your  employ,  you  may  intrust  him  with^  to  the  amount  of  50/., 
in  case  of  default  to  make  the  same  good*'  (a). 

The  following  memorandum  has  also  been  held  to  be  sufficient: 
— "  I  hereby  guarantee  the  present  account  of  Miss  H.  JIf.,  dne 
to  R.  T.  S.  &  Co.,  (the  plaintiflFs),  of  U2l. ;— and  what  she  may 
ocmtTBCtfroni  this  date  to  the  30th  Septm^ber  nexC  (6).  But  it 
seems  difficult  to  consider  such  memorandum  sufficient,  in  reference 
to  the  case  of  M'ood  v.  Benson  {c);  at  least  as  regards  the  112/. 

The  under-mentioned  memoranda  have  also  been  adjudged  to 
be  sufficient^  in  regard  to  the  disclosure  of  consideration : — 

"  Mr.  P. — Sir, — M.  L.  having  chartered  your  ship,  Roberts^  to 
bring  a  cargo  from  New  Brunswick^  and  the  same  being  landed 
to  the  charterer,  and  he  having  paid  yoi^  one  half  the  freight, 
and  given  you  his  acceptance  for  the  remaining  half  at  four 
montW  date,  I  engage  to  be  accountable  to  you  for  the  amount 
of  said  acceptance,  should  it  not  be  paid  when  due*'  {d). 

**  Messrs.  B.  k  Co., — Gentlemen — our  mutual  friends,  S,8^'  Co. 
having  accepted  the  under-written  bill  drawn  on  them  by  your 
firm,  I  hereby  give  my  guarantee  for  the  due  payment  of  the 
same,  should  it  be  dishonoured  by  the  acceptors^  (e). 

In  both  the  last  two  cases  the  general  rule  that  the  consideration 
must  appear  on  the  face  of  the  writing  was  admitted.  It  would 
seem,  however,  that  at  the  present  day  such  memoranda  would 
be  deemed  insufficient,  upon  the  ground  that  they  only  disclose  a 
past  consideration,  without  shewing  that  the  bills  were  taken  at 
the  defendant's  request ;  such  consideration  not  being  adequate 
to  the  support  of  the  promises  (/). 

It  is  also  sufficient  if  the  terms  or  consideration  can  be  collected 
from  the  written  correspondence  or  papers  between  the  parties, 
though  it  cannot  be  collected  merely  from  the  defendant's  memo- 
randum; provided  such  memorandum  expressly  refer  to  the 
former  correspondence,  or  to  an  instrument  which  contains  the 


(a)  Newbery  v.  Armstrong,  Moo.  &  (e)  Boehm  v.  Campbeli^  3  Moor,  16; 

M.  389  ;  S.  C.  in  4  C.  &  P.  69 ;  6  8  Taunt.  639,  S.  C. ;  ««i  qy. 

Bing.  201  ;  and  3  M.  &  P.  509.  (/)  See  per  Best,  C.  J.,  Morley  ▼. 

{b)  3  B.  &  B.211  ;   6  Moore,  621.  Boothby^  3  Bing.  114;  and  anU,  69, 

S.  C.  314.  Alitcr  if  the  memorandum  shewed 

(c)Ante^A\\,  the  previous  request,  id,;    Payne  v. 

(d)  Pace  V.  Marsh,   1  Bing.  216;  Wilson,  7  B.  &  C.  423;  1  M.  &  R. 

8  Moor,  69,  S.  C. ;  $ed  qy.  708,  S.  C. 
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whole  contract,  and  state  that  the  terms  of  the  contract  are 
comprised  in  the  writing  thus  referred  to(^). 

A  bill  of  exchange  or  promissory  note  for  the  debt  of  a  third 
person,  is  binding  on  the  party  who  signs  it,  as  acceptor  or 
indorser  or  maker,  in  the  usual  and  proper  form  of  such  an 
instrument,  although  no  consideration  be  expressed  on  the  {ace  of 
the  instrument  (A).  Such  bill  or  note  is  valid  per  se^  under  sudi 
circumstances,  by  virtue  of  the  custom  of  merchants. 

We  have,  in  a  former  part  of  the  work  considered  the  rule  which 
excludes  parol  evidence,  offered  in  extension  or  explanation  of  a 
written  agreement.  But  we  have  seen  that  even  in  the  case  of  a 
memorandum  given  under  the  Statute  of  Frauds,  parol  testimony 
is  sometimes  admissible,  to  shew  who  was  the  real  creditor,  &c.  (t). 


8rdly.  To  what  Extent  the  Surety  is  liable. 

In  a  recent  work  on  the  Law  of  Principal  and  Surety  (i),  the 
following  deductions  from  the  doctrine  that  the  liability  of  the 
surety  cannot  be  more  than  that  of  the  principal,  upon  the  par- 
ticular transaction  or  contract,  in  regard  to  which  the  relation  of 
surety  was  created,  are  perspicuously  stated : — 

"  If  a  person  be  surety  for  the  fidelity  of  another  in  an  office  qf 
limited  duration^  or  the  appointment  to  which  is  only  for  a  limited 
period,  he  is  not  obliged  beyond  that  period  (/). 

Where  also  a  bond  was  taken  under  an  act  of  parliament, 
conditioned  for  the  due  collection  of  certain  rates  and  duties  at  alt 


(g)  See  ante,  59, 314, Redhead  vCa- 
lor,  1  Stark.  R.  14,  19;  4  Camp.  188, 
S.  C,  not  S.  P. ;  Stead  v,  Liddard, 
8  Moor,  2 ;  1  Bing.  196,  S.  C. ;  San- 
dilunds  V.  Marih,  2  B.  &  Aid.  680 ;. 
Coev.Duffield,  7  Moore,  252 ;  Jackson 
V.  Lowe  and  Lynam  id.,  219;  Hem- 
ming V.  Perry,  2  M.  &  P.  375  ;  Hare 
V.  Richards,  5  M.  &  P.  35 ;  7  Bing. 
254,  S.  C. 

(A)  Pappletvell  v.  Wilson,  Sira.  264 ; 
Coombs  V.  Ingram,  4  D.  &  R.  211  ; 
Price  V.  Edmunds,  10  B.  &  C.  578 ; 
Ridout  V.  Bristoiv,  1  C.  &  J.  23 1 ;  Chit, 
jun.  B.  9.  Aliter  if  the  hill  or  note  he 
not  framed,  so  as  to  he  within  the  cus- 
tom of  merchants,  &cc. ;  see  Jackson 
V.  Hudson,  2  Camp.  447 ;  Britten  v. 
Webby  2  B.  &  C.  483 ;  3  D.  &  R.  650, 


S.  C.  It  would  he  immaterial  whe- 
ther or  not  it  appeared  on  the  face  of 
the  hill  or  note,  that  the  deht  was  due 
from  a  third  person.  The  case  of  Gar- 
net V.  Clarke,  1 1  Mod.  226 ;  Chitty, 
jun.  on  Bills,  S.C.,  in  which  Holt,  U. 
J.,  is  reported  to  have  said  that  a  note 
to  pay  money  **  on  account  of/.  iS.," 
is  not  within  the  statute,  3  &  4  Anne, 
c.  9,  cannot  he  cimsidered  law. 

(i)  Ante,  86. 

(A)  By  Mr.  Theohald,  page  66,  &c. 

(/)  Arlington  v.  Merriche,  %  Saiind. 
R.  403 ;  The  Liverpool  Waterworks 
Company  v.  Harpley,  6  East,  507; 
The  Wardens  of  St.  Saviour^s  South' 
UHirk  V.  Bostock,  2  New  R.  175 ;  Lead- 
ley  y.  Evans,  2  Bing.  32 ;  9  Moor,  102, 

s;c. 
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times  ihereafierj  and  it  did  not  appear  on  the  record  that  the  col- 
lector's appointment  was  limited,  or  his  office  annual,  but  the  act 
made  it  annucdj  the  Court  held  that  the  surety  was  obliged  for  a 
year  only  (m).  On  the  other  hand,  although  the  surety  is  not 
obliged  to  a  greater  extent  than  his  principal,  he  is  understood  to 
be  obliged  to  the  same  extent,  unless  be  has  expressly  limited  his 
obligation.  Therefore,  where  a  bond  was  taken  under  an  act  of 
parliament,  with  a  condition  for  A.B.^s  accounting  for  all  monies 
received  by  him  in  virtue  of  the  act,  and  the  act  did  not  make 
the  office  annual,  the  Court  held  that  the  obligation  of  the  sureties 
was  not  confined  to  a  year,  although  the  defendant  pleaded  that 
the  office  was  an  annual  one  (71). 

If  the  surety *s  engagement  relate  to  a  particular  office,  it 
extends  only  to  such  things  as  were  included  in  the  office  when  the 
engagement  was  entered  into.  Thus,  a  person  who  became  surety 
for  a  collector  of  the  customs^  revenue,  upon  his  appointment  in 
I69I9  was  held  not  liable  in  respect  of  the  customs  on  coals,  which 
were  first  imposed  in  1698  (0). 

If  a  person  engage  as  surety  Jor  a  particular  individual^  the 
engagement  is  understood  to  extend  to  the  acts  of  that  individual 
alone,  and  it  will  not  continue  if  he  take  a  partner  (p). 

In  like  manner,  if  a  person  become  bound  as  surety  for  more 
persons  than  otie^  the  engagement  is  understood  to  be  on  behalf 
of  those  individuals  collectively  and  jointly,  and  in  case  of  the 
death  of  any  of  them,  it  will  not  continue  on  behalf  of  the  sur- 
vivors ;  unless,  indeed,  it  appears,  and  that  very  clearly,  that  it 
was  intended  to  continue  on  behalf  of  the  survivors  {q). 

If  a  person  engage  as  surety  to  a  particular  itidividtud  the 
engagement  is  understood  to  be  only  to  that  individual,  and  it 
ceases  if  he  take  a  partner  who  is  interested  (r).      A  surety  '  to 


(m)  Peppin  v.  Cooper,  2  B.  &  Aid. 
431. 

(«)  Curling  v.  Chalklen,  3  M .  &  Sel  w. 
602;  Saunders  y.  Tat/lor,  9  B.  &C.35. 

(o)  BatlleU  v.  Attorney  General, 
Parker,  277 ;  Bouydage  v.  Attorney 
General,  id.,  note  (a) ;  and  see  Leyh 
V.  Taylor,  7  K  &  C.  491. 

(;>)  Bellairs  v.  Ebstvorth,  3  Camp. 
N.  P.  C.  52  :  unless  there  be  woros 
evincinf^  an  intention  to  the  contrary; 
see  Barclay  v.  Lucas,  infrd. 


(q)  Simson  v.  Cooke,  8  Moore,  588  2 

1  Bing.  452,  S.  C. ;  Kipling  v.  Turner, 
5B.  ^  Aid.  261. 

(r)  Wright  v.  Russell,  3  Wils.  530 ; 

2  Bla.  R.  934,  S.  C;  Barclay  v.  Lucas, 

3  Dougl.  321 ;  1  T.  R.  291,  notc,S.  C. 
Barclay  v.  Lucas  has  been  doubted ; 
see  1  New  K.  42 ;  4  TaunU  681.  But 
it  gives  a  true  principle,  viz.,  that  if 
the  words  shew  an  intention  that  the 
security  should  continue,  notwithstandr 
ing  the  accession  of  a  new  partner,  the 
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A^  for  the  fidelity  of  a  clerk,  is  not  liable  in  respect  of  a  breach 
of  trust,  upon  an  employment  of  the  clerk  by  ^.'s  execu- 
tors (s). 

If  a  person  engage  as  surety  to  several  individuals,  the  en- 
gagement is  understood  to  be  to  all  of  them  collectively  and 
jointly,  and  if  any  of  them  die  it  will  not  be  available  in  respect 
of  transactions  afterwards  by  the  survivors  (t). 

An  engagement  entered  into  with  persons  as  the  representa- 
tives of  a  society,  which  at  the  time  was  a  voluntary  one,  will  not 
continue  after  the  incorporation  of  the  society  (f<).'* 

Of  a  continuing  guarantee. — It  has  frequently  become  a  ques- 
tion of  some  nicety,  whether  a  guarantee,  to  the  extent  of  a  named 
sum,  of  the  price  of  goods  to  be  furnished  to  another,  is  to  be 
considered  a  continuing  or  standing  engagement,  until  the  credit 
be  recalled  by  notice  (x) ;  or  is  to  be  viewed  as  confined  to  one 
transaction,  and  is  consequently  satisfied  by  a  supply  of  goods  to 
the  specified  amount,  and  a  payment  made  by  the  vendee  for 
the  same. 

In  Mason  v.  Pr%tchard{y\  the  Court  held  that  an  engagement 
"  for  any  goods  the  plaintiff  hath,  or  may  supply  W,  P,  with  to 
the  amount  of  100/.'^  is  a  standing  and  continuing  guarantee,  and 
is  therefore  not  discharged  by  a  supply  of  goods  to  the  amount 
stated,  and  a  payment  for  the  same  by  W.  P. ;  but  applies  to  a 
subsequent  sale  to  him.  The  same  construction  was  put  upon  the 
following  memoranda : — 

"  To  -rf.  ii.,  I  have  been  applied  to  by  C.  £>.,  to  be  bound  to 
you  for  any  debts  he  may  contract,  not  to  exceed  100/.  in  his 
business  as  a  jeweller.  I  consider  myself  bound  for  any  debt  he 
may  contract,  fee.*"  (z). 


surety  shall  be  liable.  If  a  note  be 
given  to  a  firm  "  or  order"  as  a  secu- 
rity, it  is  a  security  for  advances  made 
after  a  change  in  the  firm ;  Pease  v. 
Hirst,  10  B.  8c  C.  122\  see  Roe  d. 
Durant  v.  Moore^  6  Bing.  656. 

(«)  Barker  v.  Parker,  1  T.  R.  287. 

(0  Weston  V.  Barton,  4  Taunt.  673 ; 
Strange  v,  Lee,  3  East  R.  484 ;  Myers 
V.  Edge,  7  T.  R.  354.  Aliter  in  the 
case  of  a  bond  to  the  trustees  of  a  com- 
pany;  Metcalf  V.  Bruin,  12  East  R. 
399 ;  see  tuprd,  note  (r). 

(m)  Dance  ▼.  GirdUry  1  New  R.  34. 


(x)  If  the  guarantee  be  under  seal, 
and  be  a  continuing  security  for  goods, 
^c,  to  be  from  time  to  time  supplied, 
or  monies  to  be  received,  &c.,  semble 
it  cannot  be  recalled  by  notice  not  to 
trust,  (Sec,  unless  there  be  an  express 
provision  to  that  effect  in  the  instro- 
ment  itself;  Ilassell  v.  Long,  S  M. 
(Sc  Selw.  370 ;  Calvert  v.  Gordon,  3  M. 
8c  R.  124 ;  2  Simon,  253  ;  Hough  v. 
Warr,  1  C.  'Sc  P.  150. 

(y)  12  East,  227;  2  Camp.  436, 
S.  C. 

{z)  Merle  v.  Wells,  2  Camp.  413. 
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'^  I  hereby  undertake  to  be  answerable  to  the  extent  of  100/. 
for  any  tallow  supplied  by  A.  to  B.*^  (a). 

"I  hereby  agree  to  guarantee  the  payment  of  goods  to  be 
delivered  in  umbrellas  to «/.  S.  according  to  the  custom  of  their  trade 
with  youy  in  100/.  (b). 

**  If  you  will  credit  J.  B.,  I  engage  that  his  payments  shall  be 
regularly  made  from  this  day,  &c."  (c). 

**  Whereas  W.  C.  is  indebted  to  you,  and  may  have  occasion  to 
make  further  purchases  from  you,  as  an  inducement  to  you  to 
continue  your  dealings  with  him,  I  undertake  to  guarantee  you  in 
the  sum  of  100/.,  payable  to  you  on  the  default  of  the  said  IV.  C. 
for  two  months  {d)J* 

But  in  Melville  v.  Hayden  (^),  it  was  decided  that  a  guarantee 
"  of  the  payment  of  A,  B.  to  the  extent  of  60/.,  at  quarterly 
account^  bill  two  months^  for  goods  to  be  purchased  by  him  of  the 
plaintiff,^  is  not  a  continuing  or  standing  guarantee  to  that  extent 
for  goods  to  be  at  any  time  supplied  to  A.  JB.,  until  the  credit  is 
recalled.    And  the  following  memoranda : — '*  I  hereby  agree  to  be 
answerable  to  K,  for  the  amount  of  five  sacks  of  flour,  to  be 
delivered  to  W.  T.,  payable  in  one  month  .'•(/)—"  I  hereby  agree 
to  be  answerable  for  the  pa3nfnent  of  50/.,  for  T.  L.,  in  case  he 
.  does  not  pay  for  the  gin,  &c.,  he  receives  from  you,  and  1  will  pay 
the  amount^  (g) : — ^have  been  held  not  to  be  continuing  guarantees. 
And  it  is  reported  that  the  Court  considered  the  following  memo- 
randum, namely,  "you  may  let  A,  B.  have  coals  to  50/.,  for 
which  I  will  be  answerable  at  any  time^  is  not  a  continuing 
engagement  (/*).      A  recital  in  the  instrument  will  sometimes 
restrain  the  generality   of  an  engagement  of  this  nature;  and 
explain  whether  it  has  reference  to  past  or  future  transactions,  or 
to  both  («).     It  is  clear  that  the  creditor  may  arrest  the  surety,  or 


(a)  Boston  v.  Bennett^  3  Camp.  220. 

(h)  Hargreave  v.  Smee,  3  M.  &  P. 
.573 ;  6  Bing.  244,  S.  C.  It  seems 
that  the  Courts  will  construe  a  warrant 
of  attomtyy  with  a  defeasance,  merely 
**  to  secure  payment  of  100/.,"  to  be  a 
continuing  security;  Woolley  v.  Jen- 
nings,  5  B.  &  C.  165 ;  7  D.  &  R.  124, 
S.  C. 

(c)  Simpson  v.  Mailey^  2  C.  &  J. 
12,  13,  note. 

(d)  Allan  v.  Kenning^  2  M.  &  Sc. 
768;  9Bing.  618,S.  C. 


(«)  3  B.  &  Aid.  593  ;  ted  vide  Har- 
greave T.  Smef* 

(J)  Kay  V.  Groves,  6  Bing.  276 ;  3 
M.  «c  P.  634,  S.  C. ;  also  reported  at 
N.  P.,  4  C.  &  P.  72. 

(g)  Nicholson  v.  Paget,  1 C.  &  M.  48. 

(A)  Dixon  V.  Bloomfield,  2  Chitty  R. 
205. 

(i)  Kirhy  v.  Dvke  of  Marlhorough^ 
2  M.  &  Sc'  1 8 ;  Pearsall  v.  Summertetl, 
4  Taunt  593  ;  Glyn,  Bart.  v.  Hertcl,  8 
Taunt  208 ;  see  ante,  70. 
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party  guaranteeing  the  payment  of  the  deht^  upon  the  principal 
making  default,  and  the  surety  neglecting  to  pay  the  amount  on 
notice  to  him  of  the  default,  and  a  request  by  the  creditor  that 
fhe  payment  be  made  (/:). 

The  rights  and  liabilities  of  a  surety  in  regard  to  costs  which  be 
may  have  incurred,  have  been  already  noticed  (/). 

4thly,  Surety  how  Discharged. 

When  a  surety  or  person  guaranteeing  may  be  dischargedyjxwi 
liability  by  conduct  of  the  creditor  inconsistent  with  a  contract  of 
this  nature : — 

The  Courts  have  been  extremely  anxious  to  protect  a  surety, 
or  party  giving  a  guarantee,  from  fraud.  It  is  the  duty  of  the 
party,  to  whom  the  surety  is  bound,  to  put  him  in  possession  of 
all  the  facts  likely  to  affect  the  extent  of  his  liability.  He  must 
be  made  acquainted  with  the  whole  of  the  contract  entered  into 
with  his  principal.  And  if  there  be  a  private  agreement  for  a 
variation  in  the  terms,  it  is  a  fraud  on  the  surety,  and  no  liability 
on  his  part  attaches.  Therefore,  a  private  agreement  between  the 
vendor  and  vendee  of  goods,  for  the  price  whereof  the  defendant 
had  become  liable  as  surety,  that  the  vendee  should  pay  a  further 
sum  beyond  the  market  price,  to  be  applied  towards  an  old  debt, 
discharges  the  defendant  from  all  liability  on  his  guarantee  (m). 

If  A,  agree  to  give  B.  a  certain  sum  for  goods,  in  advancement 
of  Cp,  any  secret  agreement  between  B,  and  C,  that  the  latter 
shall  pay  a  further  sum,  is  void,  as  a  fraud  on  ^.,  although  the 
bill  of  sale  were  made  to  A,^  and  JB.  cannot  recover  such  further 
sum  from  C  (n). 

And  it  seems  that  if  A,  be  induced  to  pay  B.  a  composition  on 
the  debt  due  to  him  (-B.)  from  C,  and  B.  agree  to  accept  the 
money  in  full  of  his  claim,  he  cannot  afterwards  sue  either  C,  or 
even  a  person  who  was  before  surety  for  him,  at  least  if  A.  did 
not  assent  to  the  surety  remaining  liable  (o). 


(A)  C(ype  V.  Joseph^  9  Price,  155; 
Collins  V.  Wallu,  1 1  Moor,  248.  The 
affidavit  should  be  special,  and  should 
comprise  in  substance  all  the  facts 
ivhich  are  usually  stated  in  a  declara- 
tion upon  a  guarantee.  And  it  is  ge- 
nerally stated  in  the  affidavit  that  the 
undertaking  was  in  writing,  and  signed 
by  defendant. 

(0Anle,398;  401. 


(m)  Pidcock  v.  Bishop,  3  B.  &  C. 
605 ;  5  D.  &  R.  505,  S.  C. ;  see  »<?r 
LitUedale,  J.,  Wilcher  v.  Hall,  3  B. 
&  C.  280. 

(n)  Jackson  y.  Duchaire,  3T.R.651. 

(o)  Lewis  V.  Jones,  4  B.  &  C.  506, 
512;  see  note  to  that  case,  page  515 ; 
6  D.  &  R.  567,  S.  C. ;  Welbyy,  Drake, 
1  C.  &  P.  557;  see  Bramston  y.  Robins, 
12  Moor,  68;  4  Ring.  1 1 ;  post,  "  Pay- 
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If  a  person  sign  a  promissory  note  as  surety^  upon  the  repre- 
sentation that  another  person  would  also  become  a  party  to  it  as 
surety,  no  liability  would  be  incurred  by  the  former  to  the  payee, 
if  the  other  proposed  surety  refused  to  join  in  the  instrument ; 
unless  the  objection  were  expressly  waived  by  the  person  who 
signed  (p). 

Discharging  Principal^  or  giving  him  time^  Sfc,  exonerates 
the  surety. — The  following  principle,  advanced  by  Pothier  (y), 
has  its  full  influence  in  the  English  Courts.  *'  It  results  from 
the  definition  of  a  surety's  engagement,  as  being  accessory  to  a 
principal  obligation,  that  the  extinction  of  the  principal  obligation 
necessarily  induces  that  of  the  surety ;  it  being  of  the  nature  of 
an  accessory  obligation  that  it  cannot  exist  without  its  principal ; 
therefore,  wherever  the  principal  is  discharged,  in  whatever  man- 
ner it  may  be,  not  only  by  actual  payment  or  a  compensation,  but 
also  by  a  release,  the  surety  is  discharged  likewise  ;  for  the  essence 
of  the  obligation  being  that  the  surety  is  only  obliged  on  behalf 
of  a  principal  debtor,  he  therefore  is  no  longer  obliged  when  there 
is  no  longer  any  principal  debtor  for  whom  he  is  obliged.  In  like 
manner  the  surety  is  discharged  by  the  novation  (r)  of  the  debt ; 
for  he  can  no  longer  be  bound  for  the  first  debt  for  which  he  was 
a  surety,  since  it  no  longer  subsists,  having  been  extinguished  by 
the  novation ;  neither  can  he  be  bound  for  the  new  debt,  jnto 
which  the  first  has  been  converted,  since  this  new  debt  was  not  the 
debt  to  which  he  acceded.^' 

The  extinguishment  of  the  debt  against  the  principal  by  taking 
a  composition  thereon  from  him,  whereby  all  further  claim  against 
him  ceases,  discharges  the  surety  also  (5).  A  release  to  the  prin- 
cipal, also  operates  as  a  release  to  the  surety  ;  and  it  appears  that, 
in  equity,  an  agreement  to  release  has  the  same  effect  (J),     It 


menL^  When  the  surety,  by  arrange- 
ment with  the  creditor,  may  remain 
liable  to  him,  notwithstanding  a  com- 
position deed,  signed  by  the  creditor, 
in  common  with  the  creditors  of  the 
principal  debtor,  and  yet  retain  no  re- 
medy over  against  the  principal ;  see 
the  note  to  Lewis  v.  Jones,  4  B.  &  C. 
515. 

(p)  Leafy.  Gihhs,  4  C.  &  P.  466. 

(7)  On  Obligations,  p.  2,  c.  6,  s.  1, 
5th  Corollary ;  French  Civil  Code,  bk. 


3,  tit  14,  c.  3. 

(r)  That  is,  the  acceptance  of  one 
obligation  in  satisfaction  of  another. 

{s)  Jones  Y,  Lewis,  4B,  ScC,  506 ; 
6  D.  &  R.  567,  S.  C.  See  note  to 
that  case^  as  to  the  general  effect  of 
signing  a  composition  deed,  in  regard 
to  existing  securities;  and  Thonuu  v. 
Courtnay,  1  B.  &  Aid.  1 ;  Mallet  ▼. 
Thomnsany  5  Esp.  R.  i78. 

(t)  Ilawkshaw  v.  Perkins^  2  Swanst. 
539 ;  see  post^  **  Release.*' 
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seen^  also  that,  at  least  in  equity,  a  covenant  not  to  sue  (u)  the 
principal  would  also  discharge  a  party  bound  for  him  as  surety  (x); 
for,  by  such  covenant,  time  (indefinitely)  is  given  to  the  principal; 
and  the  situation  of  the  principal  and  surety  is  materially 
altered. 

Any  alteration,  however  bond  Jide,  by  the  creditor  ai)d  prin* 
dpal  of  the  terms  of  the  original  agreement,  in  reference  to  which 
the  surety  became  responsible  for  the  principal,  will  clearly  exone- 
rate the  surety,  not  assenting  thereto,  from  all  liability.  And  this 
doctrine  seems  to  hold,  although  the  new  terms,  thus  substituted, 
vary  only  in  a  slight  degree  from  those  prescribed  by  the  original 
agreement.  A  surety  is  entitled  to  a  strict  and  literal  perform- 
ance by  the  creditor  of  the  contract  in  reference  to  which  the 
guarantee  was  given. 

An  agreement  to  guarantee  the  price  of  goods  to  be  sold  on  a 
credit  of  twelve  months,  does  not  apply  to  a  sale  on  a  credit  for  a 
less  period  (y).  But  a  guarantee,  '^  If  you  will  give  credit  to 
A*  B.,  I  will  be  responsible  that  his  payments  shall  be  regularly 
made,^'  means  a  fair  and  reasonable  credit  according  to  the  mode 
of  dealing  between  the  parties,  and  is  not  confined  to  a  dealing 
according  to  the  strict  customary  credit  of  the  trade  (2*). 

If  a  guarantee  be  for  a  loan  (a) ;  or  a  sale  of  goods  (b) ;  the 
transactions  with  the  principal  must  be  strictly  of  that  nature. 
Although  the  liability  of  the  surety  be  limited  to  a  certain  sum, 
the  creditor  does  not  prejudice  his  remedy  against  the  surety  to 
that  extent,  by  trusting  the  surety  to  a  larger  amount. 

The  case  of  Whitcher  v.  Hall  (c),  is  a  strong  authority  upon 


(t()«  As  to  the  distinction  between  a 
covenant  not  to  sue,  and  a  release  to, 
one  ol  several  debtors,  see  ffost^  "  Re- 
ieaie. 

(x)  See  Theobald,  164,  &c. 

(y)  Bacon  v.  Chesney^  1  Stark.  R. 
192.  On  a  guarantee  for  six  months 
credit,  a  sale  at  three  months,  and  then 
a  bill  at  three  months,  is  protected; 
Simmons  v.  Keating,  2  Stark.  R.  426. 
A  guarantee  was  given  for  coals,  at  two 
months'  credit  from  delivery;  and  sales 
at  daily  intervals,  on  the  terms  of  giv> 
ing,  at  the  end  of  each  month,  a  bill 
at  a  month  for  the  coals  delivered  in 
the  previous  month,  were  held  not  to 


be  a  guarantee;  HoU  v.  Hadley^  5 
Ring.  64 ;  2  M.  &  P.  137,  S.  C. 

(2)  Simpson  v.  Manley,  2  C.  &  J . 
12.  Where  no  time  is  fixed  by  the 
guarantee,  the  usual  credit  must  be 
given ;  Comhe  v.  Woolf,  8  Ring.  161, 
;7cr  Tindal,  C.  J. 

(a)  Glyn  v.  Hertel,  8  Taunt,  208; 
2  Moor,  134,  S.  C. 

{Jb)  Evans  v.  Whyle,  3  M.  «Sc  P.  130; 
6  Ring. 485,  S.  C. ;  M.  &  M.  468,  S.  C. 

(c)  5  R.  &  C.  267;  8  D.  &  R.  22, 
S.  C.,  Mr.  J.  Littledale,  dissentiente ; 
Boxvrnuker  v.  Moore,  3  Price,  214 ;  7 
Price,  223 ;  Archer  v.  Hale,  1  M.  &  P. 
286  ;  4  Ring.  464,  S.'C. 
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the  rule  that  the  terms  of  the  contract  with  the  principal  must  be 
strictly  adhered  to  and  complied  with.  It  there  appeared  that 
by  a  special  agreement  between  the  plaintiff  of  the  one  part,  and 
Joseph  Hall  as  principal,  and  the  defendant  as  his  surety,  of  the 
other  part,  the  plaintiff  was  to  let,  and  Joseph  Hall  to  take  the 
milking  of  thirty  cows,  at  a  certain  rent  per  cow,  from  the  14th  of 
February  following ;  and  the  plaintiff  averred  performance  of 
this  agreement.  The  evidence  was,  that,  on  the  14th  of  Feb- 
Tuary^  Joseph  Hall  took  possession  of  the  dairy  of  thirty  cows, 
only  ten  of  which  were  fit  for  milking ;  that,  at  iMdy-day^  the 
plaintiff  put  two  more  milking  cows  into  the  dairy,  making  thirty- 
two,  and  subsequently  the  plaintiff  and  Joseph  Hall  exchangjed 
cows  from  time  to  time,  the  plaintiff  putting  in  those  fit  for  milk- 
ing, and  taking  out  others  which  were  not  so ;  in  Mayy  Joseph 
HaU  had  thirty-two  cows,  and  he  agreed  that  the  plsuntiff,  instead 
of  taking  out  two  then,  should  be  at  Uberty  to  take  out  four  at 
the  fall  of  the  year ;  accordingly,  between  the  4th  and  the  20th 
days  of  October,  the  plaintiff  did  take  away  four  cows,  thereby 
leaving  Joseph  Hall^  in  the  interim,  less  than  thirty.  li  was  held 
that,  by  the  new  agreement,  the  plaintiff  had  discharged  the 
defendant,  the  surety. 

It  is  reported  to  have  been  decided  in  an  old  case  (</),  that,  if 
there  be  a  guarantee  for  the  price  of  goods,  "  for  a  certain  sum  to 
be  paid  at  a  future  day,'**  and  the  goods  be  sold  to  the  principal 
on  the  terms,  that  part  he  paid  dowUy  and  the  residue  at  a  future 
day,  the  guarantee  is  good  for  the  residue,  although  all  the  money 
was  not  by  the  bargain  to  be  paid  at  a  future  day. 

It  is  clear  that  mere  gratuitous  forbearance^  without  any  bind- 
ing agreement  or  obligation  to  refrain  from  taking  proceedings, 
cannot  exonerate  the  surety  at  law  or  in  equity;  for  his  situation, 
and  his  right  in  equity,  even  before  he  is  actually  damnified,  to 
compel  the  principal  to  exonerate  him,  are  not  thereby  preju- 
diced (e).  And  the  simply  taking  a  new  security  from  the  debtor, 
expressly  as  a  further  security  only,  without  agreeing  to  give  him 


{d)  Turner  v.  Phiilips,  H.  43  Eliz.  7lh  ed.  290,  8th  ed.  442;  Philpot  v. 

B.  R.  1  Rol.  Ab.  20,  pi.  14.     Sed  qy.y  Briant,  1  M.  &  P.  754,  per  Best,  C.  J.; 

for  here  the  vendee  had  not  all  the  in-  JByre  v.  Everett,  2  Russ.  381 ;  Heath 

dulgpence  contemplated  by  tlie  surety,  ?.  Key,  1   Y.   &  J.  434;    Orme  v. 

though  certainly  the  laUer  was  pro  Young,  Holt,  N.  P.  C.  84 ;  Goring  v. 

tanto  relieved.  Edmonds,  post,  422;   Chitty,  jr.  B. 

{e)  See  Theobald,  135  ;  Chitty  B.  100,  v. 
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time  {/);  or  signing  a  composition  deed,  by  which  the  debt  is  to 
be  paid  by  instalments,  with  the  express  reservation  of  a  right  to 
enforce  securities  (g) ;  does  not  affect  the  remedy  against  the  surety. 
Nor  does  the  neglect  of  the  creditor  to  examine  into  the  accounts 
of  the  debtor,  respecting  which  the  guarantee  was  given,  with 
active  diligence,  discharge  the  surety  at  law,  although  an  addi- 
tional loss  were  perhaps  occasioned  by  the  neglect  (h) ;  nor  is  the 
surety  discharged  by  the  creditor's  signature  of  the  certificate  of 
the  principal  under  a  commission  of  bankruptcy  against  him, 
although  the  surety  required  the  creditor  to  refrain  from  signing 
it  (i). 

In  Goring  V.  Edmonds  (A:),  the  facts  were,  that  the  defendant 
guaranteed  the  payment  of  the  price  of  goods  sold  to  his  son. 
The  plaintiff  received  part  of  the  price,  and  afterwards  made 
repeated  applications  for  the  residue.  More  than  two  years  having 
elapsed  from  the  time  when  the  price  should  have  been  paid,  the 
son  gave  the  plaintiff  a  bill,  (it  seems  at  two  months,)  on  a  third 
person,  which  was  dishonoured;  and  soon  afterwards  the  son 
became  bankrupt  The  bill  did  not  appear  to  be  a  real  or  bond 
Jide  transaction,  as  the  acceptor  was  not  a  man  of  substance;  nor 
was  it  shown  that  he  was  indebted  to  the  drawer  at  the  time.  The 
plaintiff  gave  no  notice  to  the  defendant  that  he  had  taken  the 
bill,  or  that  it  was  dishonoured,  or  of  the  state  of  the  account 
with  the  son,  or  of  the  application  to  him.  It  >yas  held  that  a 
verdict  for  the  plaintiff  was  correct;  on  the  ground  that  the 
defendant  had  not  been  discharged  from  his  liability  as  surety. 
But  if  the  creditor,  without  the  consent  of  the  surety  (Z),  agree 


i^f)  Twopenny  v.  Young,  3  B.  &  C. 
208 ;  5  D.  (Sc  ft.  259,  S.  C. ;  Chitty 
B.  7th  ed.  213,  214,  8th  ed.  445; 
Bmes  V.  Widdoivsonj  4  C.  &  P.  151. 

(g)  Thomas  v.  Courtnayy  1  B.  & 
Aid.  1 ;  Nichols  v.  Norris,  3  B.  & 
Ad.  41. 

(JiS  Trent  Navigation  Company  v. 
Harlet/f  10  East,  34  ;  London  Assur- 
ance Compani/v,  Buckle f  4  Moore,  153; 
Goring  v.  Edmonds,  infrd,  note  {k) ; 
Nares  v.  Rotvles,  14  East,  514. 

(i)  Brown  v.  Carr,  7  Bing.  508  ;  2 
Riiss.  600,  S.  C. ;  Langdale  v.  Parry, 
2  D.  &  R.  337. 

(A)  6  Bing.  94;  3  M.  &  P.  259, 
8.  C  After  the  dishonour  of  the  bills, 
the  r/e/endaDt  admitted  his  liability,  to 


the  plaintiffs  attorney,  but  was  not 
then  informed  that  the  bills  had  been 
given.  The  question  left  to  the  jury 
was,  whether  time  had  been  givcD^ 
without  the  consent  of  the  surety.  As 
to  the  effect  of  taking  a  bill  from  the 
principal,  and  being  guilty  of  laches 
thereon  ;  see  Warrington  v.  Furber,  8 
East,  242 ;  Phi/lips  v.  Astling,  2  Taunt 
206 ;  Murray  v.  King,  5  B.  &  Aid. 
165;  Holbrowx.  Wilkim,  1  B.  &  C. 
10 ;  2  D.  &  R.  59 ;  Van  Wart  v. 
Woolley,  3  B.  &  C.  439 ;  5  D.  &  R. 
374,  S.  C. 

(/)  Tyson  v.  Cox,  1  Tuni.C.C.  395; 
Mullby  V.  Carstairs,  1  M.  i^  R.  54; 
7  B.  &  C.  735,  S.  C,  and  next  note. 
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and  become  bound  to  give  time  to  the  principal  debtor,  the  surety 
is  clearly,  as  a  general  rule,  declared  from  responsibility,  at  law 
and  in  equity  (m).  In  Combe  v.  Woolf{n)y  it  appeared  that  the 
defendant  guaranteed  the  payment  of  porter  to  be  delivered  to 
J. ;  the  memorandum  containing  no  stipulation  as  to  the  term  of 
credit.  The  custom  of  the  plaintiff  was  to  give  six  months^  credit, 
and  then  sometimes  to  take  a  bill  at  two.  The  plaintiff,  without 
the  defendant's  knowledge,  allowed  three  months  to  elapse  after 
the  six  months,  and  then  took  a  promissory  note  at  two  months 
from  J.  for  the  debt ;  thus  virtually  giving  a  credit  of  eleven 
months.  The  Court  held,  that  the  defendant,  as  surety,  was 
exonerated ;  upon  the  ground  that  his  situation  was  altered  and 
prejudiced  by  the  plaintiff  having,  by  taking  the  note,  precluded 
himself  during  its  currency  from  proceeding  against  the  principal. 

The  technical  rule,  that  the  effect  of  a  specialty  (o)  cannot  be 
defeated  at  law  by  a  parol  agreement,  or  a  written  instrument  not 
under  seal,  in  variation  of  its  terms  (p),  will  not  be  departed  from 
in  a  court  of  law,  even  in  favour  of  a  surety ;  although  the  fresh 
agreement  of  the  nature  alluded  to,  extend  the  period  limited  by 
the  deed  for  payment  of  the  debt  guaranteed.  It  has  therefore 
been  held  ((j)j  that  in  an  action  upon  a  bond  against  a  surety,  it  is 
no  defence  at  law,  that  by  parol  agreement  time  was  given  to  the 
principal,  and  that  a  warrant  of  attorney  was  accepted,  to  secure 
payment  at  the  expiration  of  the  prolonged  credit. 

It  is  a  well  established  principle,  that  the  acceptor  of  a 
bill  of  exchange,  and  the  maker  of  a  promissory  note,  respec- 


(m)  Nisbet  v.  Smith,  2  Bro.  C.  C. 
57JI ;  Burke's  Case,  cited  in  Exparte 
Gifford,  6  Ves.  jun.  509 ;  Rees  v.  Ber- 
rington,  2  Ves.  jun.  542  ;  see  the  cases 
in  Tbeob.  127 ;  Fell,  142 ;  Lewis  v. 
Jones f  4  B.  Sc  C.  515,  note  ;  Chittv  B. 
7th  ed.  193,292;  8th  ed.  441;  2E. 
Chitty  Eq.  Index,  1174;  13  Fetersd. 
Ab.  778,  In  Boulthee  v.  Stuhhs,  18 
Ves.  20,  a  joint  bond  was  jciven  by  the 
principal  and  surety.  The  creditor 
took  a  mortgage  fur  part,  and  a  war- 
rant of  attorney,  payable  by  instal- 
ments, for  the  residue.  I'he  Chancellor 
held  that  the  surety  was  discharged, 
although  the  mortgage  and  warrant  of 
attorney  were  taken  exjrressly  without 
prejudice  to  any  securities  held  by  the 
creditors  ;  see  note,  Maltbyv.  Carstairs, 
1  M.  &  R.  562. 


(n)  8  Bing.  156,;  IM  &  Sc.  241. 
S.C. 

(o)  See  ante,  3. 

(p)  Ante,  6. 

{q)  Davey  v.  Prenderqrass,  5  B.  Si 
Aid.  187;  6  Madd.  124,  S.  C,  in 
equity.  See  also  Bulteel  v.  Jarrotd,  8 
Price,  467,  cited  5  B.  &  Aid.  192,  per 
Abbott,  C.  J.,  where  a  parol  agree- 
ment to  give  security  or  time  to  the 
principal,  was  in  vain  pleaded  by  bail 
in  an  action  upon  a  recognizance  of 
bail.  Semble,  that  relief  in  equity  can 
be  obtained  in  such  cases,  if  tlie  surety 
be  prejudiced ;  per  Abbott,  C.  J., 
Davey  v.  Prendergrass,  and  S.  C.  in 
Equity ;  Nisbet  v.  Synith,  2  Bro.  C. 
C.  579;  Burkes*8  Case,  cited  in  Ex 
parte  Gifford,  6  Ves.  jun.  809 ;  and  in 
Rees  V.  BerringUm,  2  Ves.  jun.  640. 
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tively  stand  in  the  relative  positions  of  principal  debtors,  as 
regards  the  other  parties  to  the  instrument.  The  subsequent 
parties  are  in  law,  in  eflFect,  sureties  to  the  holder,  for  the  party 
thus  primarily  liable;  and  are  consequently  discharged  from 
responsibility,  if  the  holder  of  the  bill  or  note,  without  their 
consent,  release,  or  bind  or  oblige  himself  to  give  time  to,  the 
acceptor  or  maker,  to  the  express  or  implied  prejudice  of  the 
other  parties  (r). 

In  a  late  case  (5),  it  was  held,  that  if  a  joint  and  several  pro- 
missory note  be  given  by  A,  and  £.,  and  the  latter  be  surety,  and 
an  action  be  brought  against^.,  the  surety,  B.^  (even  assuming 
that  parol  evidence  can  be  received,  to  show  that  he  was  only  a 
surety,)  is  not  discharged  by  the  creditor  taking  from  A.,  a 
cognovit,  payable  at  a  period  before  which  judgment  and  execu- 
tion in  the  original  action  could  not  have  been  obtained. 

The  negligent  loss  of,  or  injury  to  collateral  securities,  (held 
by  the  creditor),  or  a  fund  in  his  hand,  to  the  prejudice  of  the 
surety,  will,  under  circumstances,  afford  the  surety  ground  for 
equitable  relief  (t). 

We  have  before  referred  to  a  case,  in  which  it  was  deter- 
mined, that  if  a  party  agree,  on  being  allowed  a  commission, 
to  indorse  a  bill  to  be  given  for  goods  to  be  supplied  to  a  third 
person,  no  liability  to  indorse  the  bill  arises,  unless  the  creditor 
proffer  the  bill  to  the  surety  for  his  indorsement,  within  a  reason- 
able time  (u).  And  where  a  broker,  on  purchasing  goods  for 
his  principal,  agreed  with  him  for  a  per  centage,  to  indemnify 
him  against  any  loss  on  a  resale,  it  was  held  that  the  undertaking 
was  discharged,  when  the  principal  had  a  fair  opportunity  of 
selling  to  advantage,  (the  market  price  of  the  goods  having 
gradually  risen,)  of  which  he  neglected  to  avail  himself ;  and  that 
the  broker  was  not  liable  on  a  subsequent  resale  at  a  loss  {x). 


(r)  See  the  various  cases  on  this  sub- 
ject, Bay),  on  B.  6th  ed.  338;  Chitty 
B.  7th  ed.  290,  298;  8th  ed.  441; 
Roscoe  on  B.  74 ;  Chilty,  jun.  on 
Bills,  100,  V ;  Theob.  P.  &  Surety,  180 
to  205.  An  accommodation  acceptor, 
not  discharged  by  time  given,  or  a 
release  bv  an  indorsee  to  the  drawer, 
(Sec ;  Harrison  v.  Courtauld,  3  B.  & 
Ad.  36. 

(s)  Price  v.  Edmunds,  10  B.  &  C. 
see,  however,  ante,  84,  note  (z). 

(t)  See  Law  v.  East  India  Company, 


4  Ves.  jun.  824 ;  Capel  v.  Butler^  2 
Sim.  8c  Stuart,  457. 

(u)  Payne  v.  Ives,  3  D.  &  R.  664; 
cited  ante,  66;  and^perTindal,  C.  J., 
in  Goring  v.  Edmonds,  3  M.  ^  P.  265; 
6  Bing.  94,  S.  C.  The  plaintiff  did 
not  require  the  indorsement,  until  the 
debtor  became  insolvent,  and  after 
having  kept  the  bill  for  seventeen 
months,  out  of  the  eighteen  for  which 
it  was  given. 

(x)  Curry  v.  Edensor,  3  T.  R.  624 ; 
Doe  V.  Smith,  2  T.  R.  436. 
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Section  III. 


Respecting  the  Person. 


Of  a  Contuact  to  Marry. 

A  CONTRACT  to  maiTy  must  in  general  be  reciprocal,  and 
obligatory  upon  both  the  parties  (y).  An  action  on  such  contract 
may  be  maintained  by  a  man  against  a  woman ;  for  if  the  promise 
of  the  latter  be  void,  the  engagement  of  the  man  would  be  nudum 
pactum  (z).  However,  in  the  case  of  an  infant,  whose  promise  is 
voidable,  an  exception  exists ;  as  an  infant  may  sue,  though  not 
liable  to  be  sued,  for  a  breach  of  promise  to  marry  (a).  But  if  a 
person,  who  had  promised  marriage  during  his  non-age,  continued 
his  addresses  after  attaining  the  age  of  twenty-one  years,  as  if 
the  contract  still  existed,  and  did  not  then  disavow  the  engage- 
ment, he  would  probably  be  held  to  have  ratified  his  promise, 
although  no  subsequent  express  promise  could  be  proved  (6).  It 
seems,  indeed,  in  no  case  of  this  nature,  necessary  to  prove  an 
express  promise  to  marry  in  totidem  verbis.  The  contract  may 
be  evidenced  by  the  unequivocal  conduct  of  the  parties,  and  by  a 
general,  yet  definite  and  reciprocal  understanding  between  them, 
their  friends  and  relations,  evidenced  by  their  actions,  that  a 
marriage  was  to  take  place.  And  where  the  promise  of  a  man 
was  proved,  in  an  action  against  him,  it  was  held  that  evidence 
of  the  woman  having  demeaned  herself  as  if  she  Concurred  in,  and 
approved  of,  his  promise,  sufficiently  established  her  promise  to 
marry  him  (c).     Nor  need  a  promise  of  this  nature  be  reduced 


(y)  See  ante,  1 3, 1 4 ;  ;ws/  426,  note  (a); 
1  Rol.  Ab.  22, 1.  5 ;  Hehdeny.RuUer, 
1  Sid.  180;  Rutter  y,Hebden,  1  Lev. 
147 ;  Harrison  v. Cage,  Carth.467 ;  see 
post  426,  note  (c) ;  1  Bla.  Com.  433, 
Chitt/s  ed.  and  id.,  notes  (1)  and  (2); 
4  G.  4,  c.  76 ;  6  G.  4,  c.  92 ;  see  post 
chapter  4,  as  to  contracts  in  restraint 
of  marriage. 

(z)  Harrison  v.  Cage,  Lord  Raym. 
386 ;  1  Salk.  24,  S.  C.  A  promise  to 
pay  money  in  consideration  of  dis- 
charging, or  disengaging  the  defen- 
dant from  his  promise  to  marry  the 


plaintiff,  is  binding ;  and  it  is  sufficient 
to  aver  generally  uat  the  plaintiff  did 
discharge  or  disengage  the  defendant, 
&c.,  without  shewing  how  ;  Baker  v. 
SnUth^  cited  in  Aglionby  v.  Towerson, 
Sir  T.  Raym.  400.  A  bill  in  equity 
lies  to  compel  a  discovery,  whether  a 
party  had  promised  marriage ;  Vavghan 
V.  Aldridge,  Forrest's  R.  42. 

(a)  Holt  V.  Ward,  Stra.  937,  850 ; 
Fitzeib.  176, 275,  S.  C. ;  onte,  15. 

(&)  See  anU,  125. 

(c)  HfUton  V.  ManseU,  3  Salk.  16, 
64,  S.  C. ;  1  Bla.  C.  433,  note  (2), 
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into  writing  {d) ;  for  the  statute  29  Car.  2,  c.  3,  s.  4,  applies  to 
promises  *'m  consideration  of  marriage  s"*^  not  to  promises  to 
marry  (e).  And  even  if  the  promise  be  in  writing,  no  stamp 
is  necessary  (y). 

The  engagement  is  binding,  although  the  precise  time  for 
completing  it  is  not  agreed  upon;  and,  in  such  case,  the  law 
presumes  that  the  parties  promised  to  intermarry  in  a  reasonable 
or  convenient  time,  upon  request  (ff).  And  where  the  defendant 
stated  to  the  father  of  the  plaintiff  that  he  had  ^^  pledged  himself 
to  marry  his  daughter  in  six  months,  or  a  month  after  Christmas,'" 
Lord  EUenborough  left  it  to  the  jury  "  whether  they  would  not 
presume,  from  the  circumstances,  a  general  promise  to  marry, 
(which  the  law  would  consider  as  a  promise  to  marry  within  a 
reasonable  time) ;  and  whether  the  declarations  of  the  defendant 
had  any  other  effect  than  to  render  that  definite  and  certain, 
which  before  was  uncertain  (A).^  However,  when  the  promise  of 
the  defendant  is,  to  marry  within  a  certain  period,  or  on  certain 
conditions,  it  is  advisable  to  insert  a  count  accordingly  in  the 
declaration.  And  where  the  declaration  charged  only  a  general 
promise,  and  the  only  promise  proved  was,  that  the  defendant 
would  marry  the  plaintiff  within  a  convenient  time  after  the  death 
of  his,  the  defendant's,  father ;  Lord  Kenyofi  held  that  there  was 
a  fatal  variance  between  the  declaration  and  the  evidence  (i). 


Chitty's  ed.  In  Daniel  v.  Bowles,  3 
C.  &  P.  553,  which  was  an  action  by 
a  woman  for  a  breach  of  promise  of 
marriage,  it  was  objected  that  there 
was  no  evidence  of  her  promise  to 
marry  the  defendant,  so  that  there 
was  no  mutuality.  But  Best,  C.  J., 
held  that  it  was  sufficient  to  prove  that 
he  asked  the  lady's  hand  in  the  pre- 
sence of  herself  and  mother, — that  the 
mother  assented, — that  the  lady  did 
not  dissent,  though  she  said  noAiing, 
— that  the  defendant  took  the  mother's 
hand,  and  said,  "  from  this  time  con- 
sider me  as  your  son,"— and  that  the 
defendant  was  accordingly  allowed  to 
visit  as  a  suitor  or  intended  husband. 

{d)  PhiUpott  V.  WallelU  3  Lev.  65 ; 
Harrixon  v.  Cat/e,  1  Lord  Raym.  387 ; 
8alk,  280 ;  Bui  *  N.  P.  2H0 ;  10  Ves.  439. 

(t )  Id.     Cork  v.  Baker,  Stra.  34 ; 


Mountacue  v.  Maxwell,  Stra.  236; 
10  Ves.  439.  A  subsequent  marriage 
not  sufficient  to  take  the  case  out  of 
the  statute,  even  in  equity,  as  a  part 
performance;  id,;  1  Ves.  199;  Shaw 
V.  Jakeman,  4  East,  201. 

(/)  Or/ord  v.  Colcy  2  SUirk.  351  ; 
ante,  92. 

(ff)  Harrison  v.  Cage,  Carth.  467 ;  1 
Lord  Raym.  386,  S.  C. ;  Potter  v. 
Dehoos,  1  Stark.  11.  82 ;  Atchinson  v. 
Baker,  Peake's  Addl.  C.  103. 

(A)  Potter  V.  Dehoos ;  and  see  P/it7- 
lim  V.  Crutchky.  3  C.  &  P.  178 ;  1 
M.  &  P.  239,  S.  C. 

(/)  Atchinson  v.  Bakei',  Peake's 
Addl.  C.  103.  But  the  declaration 
need  not  state  the  settlement  of  the 
fortune;  id,  124,  S.  C;  sec  Form, 
2  Chitly  PI.  5th  cd.  321. 
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Where  the  promise  was  to  marry  on  request,  a  special  request 
roust  be  laid  in  the  declaration,*  and  proved  at  the  trial ;  unless 
the  defendant,  by  marrying  another  person,  has  incapacitated 
himself  from  performing  his  engagement,  and  the  declaration 
state  that  fact  (k).  But  it  was  always  held  to  be  unnecessary  to 
aver  or  prove  that  the  plaintiff,  when  making  the  request,  was 
accompanied  by  a  clergyman  (/). 

The  pre-engagement  of  the  defendant  to  another  person  would 
form  no  defence  to  the  action,  as  he  could  not  thus  avail  himself 
of  his  own  wrong ;  but  if  the  parties  be  related  within  the  Levi- 
tical  degrees,  and  their  intermarriage  be  therefore  prohibited,  their 
promises  are  nugatory,  and  the  breach  thereof  would  consequently 
afford  no  ground  of  action  (m). 

In  an  action  (n)  for  breach  of  promise  of  marriage,  the  defence 
was,  that  the  plaintiff  was  a  woman  of  bad  character,  and  evidence 
was  given  of  one  instance  of  gross  misconduct ;  and  Lord  Kenyan 
admitted  a  witness  to  state  the  character  which  he  had  heard  of 
her  in  the  neighbourhood  in  which  she  lived ;  observing,  ^^  that 
character  was  the  only  point  in  issue :  that  was,  public  opinion, 
founded  on  the  conduct  of  the  party,  and  was  a  fair  subject  of 
inquiry ;  and,  therefore^  what  the  puolic  thought  was  evidence  on 
such  an  issue."  In  a  subsequent  case  (o),  it  appeared  that  after 
the  promise  the  plaintiff  had  had  a  child.  Abbott^  C.  J.,  observed 
to  the  jury,  that  if  they  thought  the  defendant  was  not  the  father 
of  the  child,  he  was  entitled  to  their  verdict ;  for  if  any  man  who 
had  made  a  promise  of  marriage,  discovered  that  the  person 
he  had  so  promised  to  marry,  was  with  child  by  another  man,  he 
was  justified  in  breaking  such  promise,  and  that  if  any  man  had 
been  paying  his  addresses  to  one  that  he  supposed  to  be  a  modest 


(A)  Harrison  v.  Cagc^  1  LordRavni. 
386 ;  and  see  Phillips  v.  Crutchley ; 
and  Gough  v.  Farr,  3  C.  &  P.  631 ; 
1  Y.&  J.477,  S.  C. 

(/)  Holder  v.  Dickinson,  1  Freem. 
95 ;  Dickinson  v.  Holcrnft,  3  Keb. 
148;  Harrison  v.  Cage,  1  LordRavm. 
386;  Carth.  467,  S.  C.  The  defen- 
dant's statement  to  the  plaintiff's  fa- 
ther, that  he  did  not  mean  to  perform 
his  promise,  is  a  sufficient  breach ; 
Govgh  V.  Farr,  3  C.  &  P.  631 ;  1  Y. 
&  J.  477,  S.  C,  not  S.  P.    When  the 


Court  will  grant  a  new  trial  for  exces- 
8i?e  damages ;  id. 

(m)  Harrison  v.  Cage^  Lord  Raym. 
387. 

(n)  Foulkes  v.  Sellway,  3  Esp.  R. 
236 ;  and  per  Lord  Kenyon,  in  Atch- 
inson  v.  Baker,  supra. 

(o)  Irving  v.  Greenwood,  1  C.  &  P. 
350.  In  this  case,  evidence  that  the 
patents  of  defendant  disapproved  of 
the  match,  was  allowed  to  be  recei?ed 
in  mitigation  of  damages.  Verdict  for 
the  plaintiff,  damages~^500/. 
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person,  and  afterwards  discovered  her  to  be  a  loose  and  immodest 
ivoman,  he  was  justified  in  breaking  any  promise  of  marriage  that 
he  may  have  made  to  her  ;  but  that^  to  entitle  a  defendant  to  a 
verdict  on  that  ground,  the  jury  must  be  satisfied  that  the  plain* 
ti£P  was  a  loose  and  immodest  woman,  and  that  the  defendant 
broke  his  promise  on  that  account,  and  they  must  also  be  satisfied 
that  the  defendant  did  not  know  her  character  at  the  time  of  thei 
making  of  the  promise ;  for  if  a  man  knowingly  promise  to  marry 
such  a  person,  he  was  bound  to  do«so."  If  the  promise  were  made 
by  the  defendant  in  consideration  that  the  plaintiff  tcoitid  have 
connexion  with  him,  it  is  void ;  but  it  seems  that  if  he  renew  his 
promise  after  the  illicit  intercourse  had  taken  place,  the  subsequent 
promise  will  be  binding  (p). 

In  the  course  of  a  cause  of  this  description  (9),  the  defendant 
gave  in  evidence  many  expressions  used  by  the  plaintiff  at  differ* 
ent  times ;  in  which,  speaking  of  the  defendant,  a  lady,  he  gave 
great  proof  of  want  of  feeling,  as  well  as  of  grosis  manners  and 
sentiments.  In  summing  up  to  the  jury.  Lord  EUenborough  said, 
**That,  notwithstanding  whut  had  passed,  and  the  promise  of 
marriage  proved,  if  the  plaintiff  had  conducted  himself  in  a 
brutal  or  violent  manner,  and  threatened  to  use  her  ill,  a  woman, 
under  such  circumstances,  had  a  right  to  say  she  would  not 
commit  her  happiness  to  such  keeping ;  and  she  might  set  up 
such  defence,  and  it  would  be  legal;  but  though  no  such 
evidence  appeared,  which  went  to  the  ground  of  actidn,  if  the 
plaintiff  appeared  to  be  of  gross  manners,  and  destitute  of  feeling, 
as  he  complained  in  this  action  of  an  injury,  in  the  loss  of  the 
society  of  a  woman,  which  he  appeared  never  to  have  valued,  and 
the  pleasures  of  which  society  he  seemed  little  calculated  to  taste, 
the  jury  should  take  it  into  their  consideration  in  the  verdict  they 
were  to  pronounce.*^ 

And  Gibbs^  C.  J.,  held  at  Nisi  Prius  (r),  that,  in  an  action 
against  a  woman  for  a  breach  of  promise  of  marriage,  it  is  a  suffi- 
cient excuse  for  the  non-performance,  that  the  person  to  whom 
she  had  given  the  promise  turned  out,  upon  inquiry,  to  be  a  man 
of  bad  character  ;  but  that  mere  accusation  and  suspicion  are  not 


ip)  See Mortm  v.Finn,3  Dougl.2l  1 .  (r)  Baddeley  v.  Mortlocky  1  Holt  N. 

(7)  Leeds  v.  Cook,  4  Esp.  R.  257.  P.  K.  151. 
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sufficient:  the  charges  which  she  makes  against  him  must,  if 
capable  of  proof,  be  substantiated,  orfthey  go  only  to  the  damages. 

In  Atchiiison  v.  Baker  (*),  it  appeared  that  the  pIainti£P  was  a 
widower,  upwards  of  forty  years  of  age,  and  the  defendant  a 
widow,  about  the  same  age ;  when  the  promise  was  made  the 
plaintiff  was  apparently  in  good  health,  but  the  defendant  after- 
wards discovered  that  he  had  an  abscess  in  his  breast,  and  for  that 
reason  refused  to  marry  him.  Lord  Kenyon  said,  ^  that,  if  the 
condition  of  the  parties  were  changed  after  the  time  of  making  the 
contract,  it  was  a  good  cause  for  either  party  to  break  off  the 
connexion.  Lord  Mansfield  had  held  ^Hhat  if,  after  a  man  had 
made  a  contract  of  marriage,  the  woman*8  character  turned  out  to 
be  different  from  what  he  had  reason  to  think  it  was,  he  might 
refuse  to  marry  her  without  being  liable  to  an  action  {t) ;  and 
whether  the  infirmity  was  bodily  or  mental,  the  reason  was  the 
same.  It  would  be  most  mischievous  to  compel  parUes  to  marry 
who  could  never  live  happily  together." 

It  seems  that  a  promise  of  marriage  is  not  binding,  if  it  be 
obtained,  or  the  continuation  of  the  engagement  be  procured,  by 
means  of  a  fraudulent  and  false  representation  to  the  defendant, 
or  wilful  concealment  from  him  of  the  plaintiff's  former  situation 
in  life,  and  the  circumstances  of  her  family  (w). 

The  promise  is  so  far  of  a  personal  nature,  that  the  breach  of 
it  furnishes  no  cause  of  action  to  the  personal  representative  of 
the  party  to  whom  it  was  made,  and  as  regards  whom  it  was 
violated ;  at  least,  unless  there  be  laid  in  the  declaration,  and 
proved,  some  special  damage  affecting  the  personal  estate  of  the 
deceased  {x). 


(3)  Peake's  Addl.  C.  1 03, 124,  S.  C.      029 ;  Foote  w.  Hayne,  id,,  646. 

(()  Foulkes  V.  Sellway^  3  Esp.  236.  (x)  Chamberlain^  Administrator,  ^c. 

(a)  Wharton  y.  Lewis,  1  C.  &  P.      y.  Wiliianuon,  2  M.  &  Selw.  408. 
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Section  IV. 

Of  Contracts  respecAiig  Services  and  Works. 
In  General. 

1.  By  Agents. 

2.  Apothecaries,  Surgeons,  and  Chemists,  &c. 

3.  Arbitrators. 

4.  Attorneys. 

5.  Authors. 

6.  Builders  and  Carpenters,  and  other  Work- 

men. 

7.  Carriers  {antey  380). 

8.  Counsel. 

9.  Messengers  under  Fiats  in  Bankruptcy. 

10.  Physicians. 

11.  Printers. 

12.  Servants. 

'13.  Sheriffs,  and  other  Ministerial  officers. 
14.  Surveyors. 
16.  Witnesses. 
16.  Workmen.  (See  Builders,  &c). 

In  General. 

If  a  contract  to  perform  any  work,  or  to  transact  any  business, 
be  not  tainted  or  connected  with  any  illegal  consideration  or 
object,  the  law  implies  an  engagement  on  the  part  of  the  person 
undertaking  to  do  the  work,  that  it  shall  be  performed  and  com- 
pleted, with  due  care,  diligence,  and  skill,  or  according  to  the 
orders  given  and  assented  to  (y) ;  and  a  promise  by  the  party 
who  employed  the  workman,  to  pay  him,  in  money,  a  reasonable 
remuneration,  to  be  ascertained  by  a  jury  (z\  if  no  specific  price 
be  agreed  upon.     Where  a  specific  sum  is  fixed  as  the  price,  a 


(y)  Streeter  v.  Horlock,  7  Moore, 
287.  As  to  the  degree  of  care,  &c., 
required  from  a  bailee  of  goods  em- 
ployed to  perform  work  thereon ;  see 
ante,  373.  It  seems  that  the  law 
would  imply  a  promise  on  the  part  of 
a  person,  whose  services  were  engaged 


for  any  particular  object,  or  in  any 
particular  character,  for  a  remunera- 
tion, (for  instance,  an  actor,)  that  he 
was  reasonably  competent  to  fulfil  the 
object,  or  perform  the  duties  of  the 
office  or  situation  he  agreed  to  occupy. 
(z)  Peacock  v.  Peacock,  2  Camp.  45. 
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subsequent  promise,  without  any  new  consideration,  to  pay  an . 
additional  sum  for  the  same  services,  is  nudum  pactum  (a). 

Where,  however,  it  is  expressly  agreed  between  the  parties  that 
the  work  shall  be  graiuitously  done,  the  contract  is  tiudum 
pactum^  and  the  party  undertaking  to  execute  the  work,  is  not 
bound  to  enter  upon  or  perform  it ;  though  he  becomes  b'able,  if, 
having  actually  proceeded  on  the  employment,  he  be  guilty  of 
any  misfeazance  in  the  course  thereof,  to  the  injury  of  the  other 
party  (6). 

The  contract  to  render  services  is  not  binding,  if  there  be  no 
corresponding  obligation  to  receive  them.  As  well  the  engage- 
ment to  retain  the  party,  as  his  promise  to  pei'form  the  business, 
must  be  binding (c). 

An  action  cannot  be  maintained  for  services  performed  with  a 
view  to  a  legacy,  and  not  in  expectation  of  a  reward  in  the  nature 
of  a  debt  (d).  And  if  a  father-in-law  educate  and  maintain  his 
infant  son-in-law,  obviously  from  mere  kindness,  and  by  way  of 
gratuity,  he  cannot  support  a  claim  to  remuneration  when  the 
child  attains  his  full  age  {e). 

It  has  been  laid  down,  that  if  a  person  take  a  journey  to  become 
bail  for  another,  he  cannot  maintain  an  action  against  such  person 
for  his  trouble  or  loss  of  time  in  such  journey ;  because  he  does 
not  undertake  the  journey  as  work  or  labour,  or  as  a  person 
employed  by  the  defendant ;  but  he  does  it  as  his  friend,  and  to 
do  him  a  kindness  {f).  , 

And  trustees  and  executors,  acting  in  those  characters  in  the 
execution  of  the  trusts  confided  to  them,  cannot  charge  for  their 
trouble^  or  loss  of  time,  although  they  happen  to  be  solicitors  {g), 

A  person  may,  by  express  agreement,  not  only  render  the 
amount  of  the  remuneration  which  is  to  be  paid  dependent  on  the 
amount  of  contingent  benefit  to  be  derived  by  the  employer,  but 
may  defer  the  period  when  his  right  to  receive  the  reward  shall 


(a)  Harris  v.  Watson,  Peake^s  R.  72; 
Brown  v.  Cnimp.  1  Marsh.  567; 
Newman  v.  Walters,  3  B.  &  P.  612 ; 
ante,  44, 45. 

(b)  See  Elsee  v.  Gatwardy  5  T.  R. 
143;  Rex  v.  Kilderhy,  1  Saund.  312, 
c.  note  (2) ;  ante,  35. 

(c)  Ante,  14. 

id)  See  Oshom  v.  Governors  oJGwifs 


Hospital,  Stra.  728 ;  Le  Sagev.CoutS' 
makerf  1  Esp.  R.  188. 

(e)  Pelly  v.  Rawlins^  Peake's  Addl. 
C.  226. 

(/)  Per  Park,  J.,  Reason  v.  Wird- 
nam,  1  C.  &  P.  434 ;  anU,  16. 

(y)  1  Chitty's  Gen.  Prae.  553,  551  ; 
2  id,  17,  cites  Carmichael  y,  WUUofif 
4  Bligh,  145,  contra. 


492  SESVICE8   AND  WORKS. 

accrue,  until  the  employer  has  actually  obtained  a  given  advantage. 
In  BuU  V.  Price  (A),  the  plaintiff,  a  surveyor,  was  retained  by  the 
defendant,  to  negociate  with  the  Commissioners  of  Woods  and 
Forests,  for  the  sale  to  them  of  certain  premises  of  the  defendant ; 
for  which  he  was  to  receive  a  commission  of  2/.  per.  cent.  "  on  the 
sum  which  might  be  obtained  either  by  treaty,  arbitration,  or 
trial  by  jury.**  Private  treaty  proving  unavailing,  a  jury  was 
impannelled,  by  whom  the  value  of  the  property  was  assessed  at 
4000Z. ;  but  in  consequence  of  a  defect  in  the  defendants  title, 
arising  out  of  an  annuity  charged  upon  part  of  the  premises, 
which  the  commissioners  required  the  defendant  to  buy  off,  the 
money  was  not  paid  to  her,  but  was  placed  in  the  hands  of  the 
Accountant  General,  to  await  the  adjustment  of  the  difference. 
The  plaintiff  was  not  previously  aware  of  the  existence  of  this 
charge.  It  was  held  that  he  was  nevertheless  not  entitled  to  his 
commission,  until  the  money  awarded  was  actuaUj/  received  by  the 
defendant.  Tindal^  C.  J.,  observed : — ^^  It  has  been  contended 
that  this  construction  would  leave  it  in  the  power  of  the  defen- 
dant to  delay  the  plaintiff,  for  an  indefinite  period,  or  to  defeat 
his  claim  altogether,  by  neglecting  to  receive  the  sum  his  exertions 
had  entitled  her  to.  That,  however,  is  not  a  legal  consequence. 
On  general  principles,  a  fraudulent  delay  on  the  part  of  the 
defendant  to  receive  that  which  has  been  awarded  her,  would  not 
constitute  a  defence.  If  she  had  neglected  to  receive  the  sum 
found  to  be  due  to  her,  or  had  done  any  thing  wilfully  to  prevent 
the  immediate  settlement,  she  undoubtedly  could  not  set  up  that 
in  answer  to  the  action." 

Where  a  person  performed  work  for  a  committee,  under  a 
resolution  entered  into  by  them,  "  that  any  service  to  be  rendered 
by  him  should  be  taken  into  consideration,  and  such  remuneration 
be  made  a^  should  be  deemed  nght,'**  it  was  held  that  an  action 
could  not  be  maintained  to  recover  a  reward  for  such  work  ;  the 
resolution  importing  that  the  committee  were  to  judge  whether 
any  remuneration  was  earned  (/).     And  the  director  of  a  company 


(A)  7  Bing.  237;  5  M.  &  P.  2,  S.C.  tion  to  the  apothecary  to  fix  thesalary; 

(i)  Taylor,  Assignee,  SfC,  v.  Brewer,  (hi^n  v.  Bowen,  4  C.  &  P.  ©3.      An 

1  M.  &  Selw.  210.  Agreement  to  serve  action  lies  to  recover  a  reward  offered 

an  apothecary  as  his  assistant,  at  such  by  an  association  or  private  individual 

salary  as  he  should  think  right:  no  ac-  on  the  apprehension,  ^c,  of  a  felon 

tion  lies  if  there  has  been  no  applica-  or  other  offender;  see  2  Chitty  PI.  5tli 
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incorporated  by  a  statute  which  provides  that  the  directors  shall 
manage  the  affairs  of  the  company,  &c.,  and  gives  power  to  make 
by-laws  under  seal^  cannot  sue  the  company  for  his  services 
in  attending  courts,  &c ;  although  there  be  a  resolution  of  the 
Ck>urt  under  seal,  that  each  director  shall  have  a  certain  remune- 
ration ;  the  statute  being  silent  as  to  reward  (Ar).  But  where  the 
plaintiff  was  requested  by  the  defendant  to  shew  his  house,  which 
was  to  let,  and  the  defendant  promised  to  make  the  plaintiff  a 
handsome  present,  it  was  held  that  the  plaintiff  was  entitled  to 
recover  a  reasonable  compensation  for  the  work  and  labour 
bestowed  in  that  service  (/). 

A  workman  who  has  bestowed  his  labour  upon  a  chattel  has  a 
lien  (ni)  for  the  remuneration  due  to  him,  whether  the  amount  was 
jfixed  by  the  express  agreement  of  the  parties  or  not ;  and  although 
the  chattel  was  delivered  to  him  in  different  parcels,  and  at 
different  times,  if  the  work  to  be  done  under  the  agreement  be 
entire.  But  it  seems  that  no  lien  exists,  if,  by  the  bargain,  a 
future  day  of  payment  was  agreed  upon ;  for,  in  such  case,  the 
detention  of  the  chattel  would  be  inconsistent  with  the  terms  of 
the  contract  {n). 

We  will  now  consider  in  alphabetical  order  the  claims  of  par- 
ticular persons,  to  remuneration  for  services  performed  by  them. 


1st.  Agents  and  Brokers  (o). 

By  the  custom  or  usage  of  some  particular  trades,  agents, 
or  brokers,  transacting  business  therein,  are  entitled  to  a  specific 
commission  or  reward  for  their  trouble  (p).  In  the  absence  of  any 


ed.  256,  n.  258,  and  notes.  Or  dis- 
covering a  lost  child,  &c. ;  Fallick  v. 
Barber,  1  M.  &  Sel.  108.  The  7  &  8 
G.  4,  c.  29,  8.  59,  prohibits  the  adver- 
tising a  reward  for  stolen  goods,  "  with 
no  questions  asked,^'  &c.,  under  a  pe- 
nalty of  50/. 

(k)  Dunstan  v.  the  Imperial  Gas 
Light  Company y  3  B.  &  Ad.  125. 

(/)  Jewry  v.  Busk,  5  Taunt.  IK)2. 

(m)  See  Whilaker  on  Liens;  3Chitty 
Cora.  Law,  537. 

(w)  C/uuey.  Wesimore, 5  M  Sc  Sel. 
180 ;  Jacobs'v,  Latour,  2  M.  ^c  P.  201 ; 
5  Bing.  130,  S.  C. 

(o)  See  3  Chiity  Com.  Luw,  221  ; 
2  ChiUv  PI.   5th  cd.   77;   &cc,  as  to 


principal  and  agent  in  general,  ante^ 
170  to  186. 

(p)  As  a  London  broker  selling  co- 
lonial produce;  Eicke  v.  Meyer ,  3 
Camp.  412;  or  London  ship-broker 
chartering  a  ship,  &c. ;  Cohen  v.  Pa- 
get, 4  Camp.  96.  But  the  commission 
on  the  freight  is  not  due,  unless  the 
ship  be  actually  hired  and  employed  ; 
Read  v.  Rann,  10  B.  &  C.  438; 
Broad  v.  Thomas^  7  Bing.  99.  A  spi- 
rit-broker offering  rum  to  sale;  Stetcart 
V.  Kahie,  3  Stark.  R.  161.  A  ship- 
broker  is  not  a  swom-broker  within  the 
Loudon  regulations  as  to  brokers, 
hivGibbons  v.  Rule,  12  Moore,  539;  4 
Bing. 301,  S.  C. ;  scc6  Aunc,c.  16,s.4. 

F  F 
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Express  agreeinent  to  the  contrary /i£  is  to  be  presinoed  that  the 
pabties  contracted  for  the  reward  due  by  the  custom ;  and  it  is 
for  B  Jury  tb  ^imate  the  value  of  the  services  rendered,  if  no 
cc^dm  or  express  ^re^ment  be  established  in  evidence  (q).  The 
effect  of  an  agreement  to  pay  a  per  centage  on  a  siim  to  be 
obtained  by  the  prihdpal  has  been  already  noticed  (r). 

'  A  dd  credere  agent  is  one  who,  for  a  higher  commission,  gua^ 
raf^eet  to  his  principal  the  due:  payment  of  the  price  of  the  goods 
sdld  by  the  agent  to  th^d  persons  («)• 

Where  the  principal  agent  derives  no  beh^t  whatever  from 
the  acts  of  his  agent  (^),  in  consequence  of  some  misconduct  br 
mismialiitgeinettt  on  the  part  of  the  latter  {tC),  no  remuneration 
can  be  effectually  demanded  {x). 

:''  Therefore,  where  a  broker  purchased  goods  on  credit,  for  his 
prineipul,  and  was  induced  by  the  vendor  to  delay  the  delivery 
till  the  credit  had  expired,  when  the  buyer  refused  to  receive 
them,  it  was  held  that  the  broker  could  not  claim  his  comnils- 
sidii  (y) ;  nor  is  a  factor  whp  has  been  guilty  of  gross  miscondudt, 
in  selling  Uife  goods  of  his  principal,  entitled  to  deduct  for  com- 
mission, in  an  action  for  money  had  and  received  to  the  use  of 
his  pHncipal  (2).  And  if  an  auctioneer  anployed  to  sell  an  estate 
be  guilty  of  negligence,  or  unskilfulness,  whereby  the  sale  becomes 
nugatory^  he  is  not  entitled  to  recover  any  compensation  for  his 
trouble  from  the  vendor  (a).  But  an  agent  who  HcXshonaJide  on 
the  best  advice  he  is  able  to  obtain  in  the  affairs  of  his  principal, 
is  not  liable  for  the  consequences  (6). 

An  agent  may  recover  a  remuneration  for  doing  an  act  for  his 
principal,  which  would  be  illegal  if  certain  requisites  or  ceremonies 
were  not  afterwards  complied  with  by  the  principal,  (the  broker 


(g)  The  French  law  is  otherwise : — 
'*  Ije  mandat  est  gratuity  iil  n'y  a  con- 
vention contraire ;"  Code  Civil,  bk.  3, 
tit  3,  c.  1. 

(r)Ante,432. 

(f)  See  ante  J 17] ,  general  indebitatus 
count  for  such  commission;  Carru- 
thers  V.  Graham,  14  East,  578 ;  Soi/i/ 
V.  Weiss,  8  Taunt.  371  ;  2  Moore,  420, 

s.  c. 

(0  As  to  badness  of  work  and  ma- 
terials, i)05M51. 

(u)  See  Stewart  v.  Kahle,  3  Stark. 
161. 

(x)  1  Oomyn  on  Contr.  271,  1st  ed. 


id.,  2nd  ed.  241 ;  8  Bro.  P.  C.  339, 
8vo.  ed.  So  in  the  case  of  a  sworn 
London  broker ;  Hamond  v.  Holiday, 
1  C.  &  P.  384.  Such  broker  can 
charge  his  principal  only  the  cost  price 
of  articles  purchased  for  him,  and  his 
commission ;  Proctor  v.  Brain,  2  M. 
&  P.  284. 

(y)  Hurst  Y.  Holding,  3  Taunt  32. 

(z)  White  7.  Cfiapman,  I  Stark.  113. 

(a)  Deneto  v.  Darerell<,  3  Camp. 
451 ;  Jones  v.  Nanney,  M'Clel.  R.  25. 

(h)  See  Miles  v.  Bernard,  Peake's 
Addl.  C.  61 ;  see  however,  post,  442. 
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ndl  bejii^  employed  to  perform  them);  as  for  obtaining  an 
insurance  on  a  voyage,  for  which  a  licence  is  necessary  (c). 

An  agent  cannot  recover  a  commission  for  effecting  the  sale  of 
iriiaresin  iUd  illegal  association  or  undertaking  (d), 

-  It  seems  that  a  person  who  acts  in  London  as  a  sworn  broker, 
within  the  city  regulations  and  laws  as  to  brokers,  but  who  is  not 
qualified  to  act  as  such,  cannot  recover  his  commission  (e). 

,  ,     2odly.  Afotheca&ibs  amd  Surgeons  (/)• 

By  the  55  G.  3,  c.  194,  s.  SI,  as  explained  and  amended  by  the 
6  G.  4,  c.  188,  s.  6,  it  is  provided,  that  no  apothecary  shall  be 
allowed  to  recover  (g)  any  charges  (A)  claimed  by  him,  in  any 
court  of  law,  unless  such  apothecary  shall  prove,  on  the  trial, 
that  he  was  in  actual  practice  as  an  apothecary,  on  (t)  the  1st  of 
August^  1815,  or  that  he  has  obtained  a  certificate  to  practise  as 
Such,  ftom  the  apothecaries^  company,  in  the  manner  pointed  out 
by  the  act*  Upon  this  enactment  it  has  been  held  that  it  is  suffi- 
cient for  the  apothecary  to  prove  a  certificate  (A)  from  the  society 
of  apothecaries,  without  proving  an  apprenticeship  served  (/)• 

The  statutes  do  not  relate  to  physicians  (tn),  chemists,  or  drug- 
gists, or  the  privileges  vested  in  the  universities,  or  the  college  of 


(c)  Haines  ?.  Busk^  5  Taunt.  521 ; 
Fomin  v.  Ostvelly  3  Camp.  367. 

(<0  Jo$epkt  V.  Pebrer,  3  B.  &  C. 
639 ;  5  D.  &  R.  542,  S.  C. 

(e)  Gibbons  ▼.  Rule,  4  Bing.  301 ; 
12  Moor,  539,  S.  C. 

(/)  See,  as  to  physicians,  post,  454. 
And  see  WillcocK  on  the  Laws  of  the 
Medical  Profession. 

(^)  Semble,  that  he  could  not  set  off 
his  charges,  if  not  qualified. 

(A)  Unless  qualified,  he  cannot  re- 
cover even  for  the  phials;  Steed  v. 
Henley,  1  C.  &  P.  574. 

(i)  See  Apothecaries*  Company  v. 
Roln/,  5  B.  &  Aid.  949. 

{k)  There  must  he  proof  that  the 
seal  affixed  to  the  certificate  is  the 
genuine  seal  of  the  society,  or  the  cer- 
tificate will  not  be  sufficient  evidence ; 
Chadwick  v.  Bunnimj,  1  K.  &M.306; 
2  C.  &  P.  106,  S.  C.  But  where  an 
apothecary,  in  an  action  for  his  bill, 
produced  in  evidence  u  certificate,  pur- 
porting to  be  granted  by  the  Court  of 
Examiners  of  die  Apothecaries*  Com- 


pany, and  bearing  twelve  signatures, 
purporting  to  be  Uie  signatures  of  the 
persons  constituting  that  court,  of  which 
siniatures  he  proved  one,  and  gave 
other  evidence  to  shew  that  the  docu- 
ment was  genuine,  and  that  he  ob- 
tained it  from  the  Court  of  Examiners; 
h  was  held  that  this  evidence  was 
sufficient,  and  that  he  was  not  bound 
to  prove  the  hand- writing  of  the 
members  of  the  Court  of  Examiners ; 
Walmsley  v.  Abbott,  3  B.  &  C.  218; 
5  D.  &  R.  62,  S.  C. ;  1  C.  &  P.  309 
and  495,  S.  C.  Fonn  of  certificate  in 
London,  &c. ;  Chadwick  v.  Bunning, 
Ky.  &  M.  307. 

(0  Sherwin  Y,  Smith,  1  Bing.  204 ; 
8  Moore,  30,  S.  C.  In  an  action  for 
the  penalty,  it  is  for  defendant  to 
prove  his '  certificate ;  Apothecaries* 
Company  v.  Bentley,  R.  &  M.  159. 

(m)  See  post,  454.  But  a  physician 
with  a  Scotch  diploma  only  is  within 
the  prohibition,  Apothecaries\Compmiy 
V.  Collins,  4  B.  &  Ad.  604. 
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physiciatis,  or  the  college  of  surgeons,  or  the  society  of  apothe- 
caries, except  where  express  provision  is  made  to  that  eflTect  (n). 

The  fifth  section  of  tlie55  G.  3,  describes  the  duty  of  an  apo- 
thecary to  be,  ^'  to  prepare  with  exactness  and  to  dispense  such 
medicines  as  may  be  directed  for  the  sick  by  a  physician  lawfully 
licensed.'^  And  a  penalty  is  imposed  for  not  observing  the  direc- 
tions of  the  prescription.  But  a  person  who  advises  patients  and 
compounds  and  sells  medicines  recommended  by  himself,  is  liable 
to  the  penalty,  (if  not  certificated,)  under  section  20;  although  he 
does  not  make  up  and  cannot  make  up  prescriptions  (o).  It  has 
been  held,  that  if  a  party  did  not  keep  any  shop,  or  make  up  the 
prescriptions  of  physicians,  before  or  on  the  1st  of  August,  1815, 
he  cannot  be  considered  to  have  been  in  practice  as  an  apothecary 
on  that  day,  although  he  had  previously  been  in  the  habit  of 
curing  certain  local  complaints  (p).  The  administering  medicines, 
while  in  the  sei*vice  of  an  apothecary,  as  his  assistant,  is  not  a 
practising  within  the  meaning  of  the  exception  in  the  acts  of 
parliament,  although  the  patients  paid  the  assistant  and  not  the 
master  (q).  But  an  apothecary^s  apprentice  who,  as  such  appren- 
tice, attends  patients  in  the  absence  of  his  master,  and  resides  in 
a  secondary  establishment  of  the  master  for  the  purpose,  eight 
miles  from  the  mastery's  residence,  is  liable  to  the  penalty  inflicted 
by  section  20,  for  practising  as  an  apothecary  (r). 

In  an  action  on  a  promissory  note  given  to  an  apothecary  for 
attendance  and  medicines  provided,  and  which  consideration  is 
stated  on  the  face  of  the  note,  he  must  prove  himself  certificated, 
or  within  the  exception  contained  in  the  55  G.  13  (s). 

If  an  apothecary  or  surgeon  assume  the  character  of  a  phy- 
sician, and  induce  his  patients  to  believe  that  he  has  a  diploma, 
he  cannot  maintain  an  action  for  his  fees  (/). 

In  Towne  v.  laadij  Gresletf  (//),  it  appeared  that  the  plaintiff, 
an  apothecary,  who  sued  for  his  bill,  lived  near  Waterloo  Bridge^ 
and  the  defendant  in  Conduit  Street.  He  charged  both  for  medi- 
cines and  attendances.     Best^  C.  J.,  said,  "  An  apothecary  may 


(w)  Sections  28  fk  29  of  65  G.  3.  wood,  2  B.  &  Ad.  708. 

(o)  Apothecariei  Company  v.  Allen^  (s)  Blog(j  v.  Pinters^  1  R.&  M.  125; 

4  B.  &  Ad.  625.  see  Oremare  v.  Le  Clerc  Bois  Vaicn, 

(p)  Thompson  v.  Levis,  3  C.  &  P.  2  Camp.  146. 

483 ;  Moo.  oc  M.  255,  S.  C.  (t)  Lipscomhe  v.  Holmes,  2  Camp. 

(q)   Brown  v.  Robinson,  I  C.  &  P.  441. 

261.                    ^  («)3  C.  &  P.  581. 

-(>•)  Apothecaries' Company  y .  Green- 
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charge  for  attendances  if  he  please,  and  then  the  jury  will  say 
what  is  reasonable  for  these  attendances ;  or  he  may  charge  for 
the  medicines  he  sends,  but  he  cannot  be  permitted  to  charge  for 
both."  In  the  subsequent  case  of  Handey  v.  Hewson  (v\  Lord 
Tenterdenj  C.  J.,  held  that  a  surgeon  and  apothecary  may,  besides 
his  charges  for  medicines,  recover  such  charges  for  attendance  as 
the  jury  shall  consider  fair  and  reasonable. 

Surgeons : — It  is  enacted  by  the  statute  3  H.  8,  c.  11,  s.  1, 
that  no  one  shall  act  as  a  surgeon  {x),  within  the  city  of  lAmdonf 
or  seven  miles  round,  unless  he  be  examined  and  licensed  by  the 
College  of  Surgeons,  under  the  penalty  of  51.  per  month.  Upon 
this  statute  Lord  Ellenborough  appeared  to  have  been  of 
opinion  (^),  that^  as  it  cont^ns  no  distinct  prohibitory  clause,  a 
person  may,  though  unlicensed,  maintain  an  action  for  business 
done  by  him  as  a  surgeon,  within  the  limits  {z).  His  Lordship 
thought  that  at  any  rate  it  was  incumbent  upon  the  defendant 
in  such  action  to  prove  that  the  plaintiff  was  not  regularly  licensed, 
according  to  the  statute  (a). 

If  a  surgeon  furnish  a  bill  to  his  patient,  leaving  a  blank  for 
his  charge  for  attendance,  and  the  patient  pay  a  certain  sum  on 
that  account,  the  surgeon,  as  he  made  no  specific  charge,  is  bound 
by  the  sum  so  paid,  and  can  recover  no  more  (6). 

In  a  declaration  on  a  surgeon's  bill  for  curing  the  defendant  of 
the  foul  disease,  no  mention  should  be  made  of  the  nature  of  the 
disorder  (c). 

In  Allison  v.  Haydon  (d),  it  was  held  that  a  surgeon  who  is  not 
an  apothecary^  cannot  sue  for  medicine  furnished  by  him  during 
his  attendance  on  a  patient  labouring  under  typhus  fever^  which 
cannot  be  considered  a  surgical  case.  The  being  a  member  of, 
and  having  a  certificate  from  the  College  of  Surgeons,  does  not 
qualify  the  party  to  act  as  an  apothecary  in  a  case  strictly  within 
the  sole  province  of  an  apothecary.     Best^  C.  J.,  said : — "  In  the 


(r)4  C.  &  P.  110.  The  charges 
were  2j.  6</.  for  each  attendance ;  see 
Allison  V.  Haydon^  4  Binjj.  619,  1  M. 
&  P.  688  ;  infra. 

(a?)  t.  e.  for  profit.  See  34  &  35 
H.  8,  c.  8,  s.  3 ;  Com.  Dig.  til.  Phyii- 
ciaiis  (D);  see,  as  to  the  College  of 
Surgeons,  &c.,  18  G.  2,  c.  15. 

( v)  Gremare  v.  Le  Cierc  Bois  Valon^ 
2  Camp.  144. 

(r)  Sec,  hoN^cver,  posty  chap.   4, 


Ind^Xy  Illegal  Contracts  and  Statutei ; 
Beasley  v.  Bignold,  5  B.  &  Al.  335 ; 
Edgar  v.  Hunter,  1  Holt,  N.  P.  R. 
528. 

(a)  Gremare  v.  Le  Clerc  Bois  Valon, 
2  Camp.  146;  sed  vide  Blogg  v.  Pin- 
kers,  I  R.  ^c  M.  125. 

(b)  Tuson  V.  Batting,  3  Esp.  R.  192. 

(c)  Anon,  2  Wils.  20. 

(d)  4  Bing,  619;  1  M.  .Sc  P.  588, 
S.  C;  30.  &  P.246,  S.C. 
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infEUKy  of  medical  scienoe,  surgeons  were  mere  operators ;  andy  by 
the  statute  82  Hen.  8,  c.  42,  the  barbers  and  surgeons  of  London 
were  incorporated  together,  and  made  one  company ;  but  when 
the  two  corporations  were  made  separate  and  distinct  by  statute 
18  6.  S,  c*  15,  by  which  examinere  were  appoiirted  to  (Bxamine 
and  admit  surgeons,  &c.,  the  latter  became  a  move  bonoumhle 
profession,  and  moved  in  a  hi^ier  grade.  The  provinoe  of  a 
surgeon  has  propedy  been  said  to  be  confined  to  the  reduction  and 
cure  of  fractures,  and  other  injuries  affecting  the  Umbs,  or  audi 
external  aihaents  as  may  require  the  operation  of  the  knife ;  and 
it  cannot  be  extended  to  internal  com{daints,  or  local  diseaaca 
Whatever  medicine  may  be  necessary  for  the  purpose  of  removing 
a  complunt,  which  it  is  the  duty  oS  a  surgeon  to  attend  .to  aiid 
cure,  he  might  perhaps  be  allowed  to  recover  for ;  but  he  is  iki| 
entitled  to  i«cover,  unless  the  medicine  he  admirasters  be  clearly 
ancillary  to  his  duty  i»  a  sui^eon/ 

Chemists. and  Druggisis.p^Chemists  and  druggists  are  confiaed, 
in  the  due  exercise  of  their  business,  to  the  preparing,  oom^ 
pounding,  dispensing,  and  vending  drngs  and  medicines,  and 
medicinal  compounds  (^)«  They  cannot,  for  profit,  give  adviee 
or  attend  a  patient,  or  administer  medicines ;  they  can  only  recoiier 
for  the  value  of  the  medicines,  if  not  qualified  to  act  as  apothecaries 
or  surgeons  {/). 

Implied  DiUy  of  Medical  Men, — The  law  implies  an  under- 
taking on  the  part  of  apothecaries  and  surgeons,  that  they  will 
use  a  reasonable  degree  of  care  and  skill  in  the  treatment  of  their 
patients  {g).     This  is  the  implied  duty  of  a  medical  practitioner; 


(e)  See  65  G.  3,  c.  194,  s.  28. 

(/)  See  Allison  v.  Haydon,  1  M.  & 
P.  692,  ^93,  per  Best,  C.  J.,  and 
Park.  J. 

{g)  Slater  v.  Baker,  2  Wils.  369 ; 
Scare  v.  Prentice^  8  East,  348.  In 
Rex  V.  Joseph  Senior^  who  was  tried 
before  BoUand,  B.,  at  the  Chester 
Spring:  Assizes,  April  10,  1832,  for 
manslaughter  in  killing  a  child  in  the 
exercise  of  his  occupation  of  a  man- 
nfiidwife,  ihe  learnedjudge  said,'*  that 
in  the  case  of  the  second  trial  of  St. 
John  Long,  at  the  Old  Bailey,  all  the 
judges  agreed,  at  a  previous  consulta- 
tion, that  if  any  medical  man,  whether 
regularly  qualified  or  not,  either  by 


gross  negligence,  by  tampering  with 
the  health  of  his  patients,  and  by  mak- 
ing experiments  with  new  medicines  of 
unknown  powers,  or  by  gross  ignoi>- 
ance,  shall  cause  death,  he  shall  be  le- 
gally answerable  for  the  consequences; 
but  if  even  a  person,  not  regularly 
qualified  to  exercise  the  medical  pro- 
fession, but  still  having  considerable 
experience  and  skill,  and  anxious  to 
use  that  experience  to  the  best  of  his 
knowledge  and  judgment,  shall,  by 
any  mistake,  so  practise  as  to  cause 
death,  he  shall  not  be  legally  answer- 
able for  it ;"  see  Rex  v.  Long,  4  C.  & 
P.  398,  423. 
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and  be  is  responsible  to  his  patient  for  the  breach  of  it,  as  for  a 
tort ;  although  the  patient  was  not  the  party  who  retained,  or' was 
to  remunerate  him  (A).  And  for  gross  carelessness  or  unskilful- 
ness  an  action  lies,  although  no  reward  was  to  be  given  («).  And, 
if  the  patient  is  rather  injured  than  benefited  in  his  health,  in 
consequence  of  any  gross  unskilfulness,  or  carelessness,  on  the 
part  of  his  medical  attendant,  an  action  for  fees  cannot  be  main- 
tained {k).  Although,  in  ordinary  cases,  the  claim  to  remunera- 
tion does  not  depend  upon  the  question,  whether  n  cure  has  been 
effected,  yet  a  person  who  professes  to  cure  within  a  spediic  tinie', 
by  kneans  of  sovereign  medicines,  and  induces  another  to  continue 
to  employ  him,  by  false  and  fraudulent  professions  of  skill  and 
success,  cannot  recover  for  medicines  and  attendance,  in  the 
event  of  no  benefit  being  derived  (/).  If  improper  remedies  alr6 
adopted,  or  unfit  medicines  are  administered,  under  the  advice  of 
a  physician,  the  surgeon  or  apothecary  is,  at  all  events,  entitled  to 
be  paid(m).  '  ■    ' 

3rdly.  Arbitrators. 

If  there  be  a  prior,  or  subsequent,  express  promise  to  pay 
an  arbitrator  for  his  trouble,  it  is  clear  he  may  mmntain  ai^ 
action  (w).  But  it  appears  to  be  doubtful  whether,  in  the  absence 
of  an  express  promise,  an  arbitrator  can  sue  for  remuneration. 

In  Viranny  v.  Wame  (o).  Lord  Kenyan  considered  that  the 
appointment  was  not  of  a  nature  to  raise  a  demand  for  payment ; 
and  expressed  an  opinion  that  the  arbitrator  was  not  entitled  to 
recover  any  reward,  unless  there  was  an  express  promise.  DaHas, 
C.  J.,  seems,  however,  to  have  been  of  a  contrary  opinion,  in  a 
case  before  him  at  Nisi  Prius  (p).  It  has  been  decided,  that  the 
reasonableness  of  the  amount  of  a  fee  which  an  arbitrator  awards 
to  be  paid  to  himself,  may  be  referred  to  the  scrutiny  and  decision 
of  the  oflicer  of  the  Court  (q). 


(h)  Pippin  V.  Sheppardy  1 1  Price, 
400. 

(f)  Ante,  376. 

(A)  Duncan  v.  Blundell,  3  StarL  R. 
6;  see  post  443.  **  In  the  case  of  a 
medical  man,  if  an  operation  which 
inight  have  been  uselul,  has  merely 
failed  in  the  event,  he  is  nevertheless 
entitled  to  charge;  but  if  it  could 
have  been  useful  in  no  event,  be  could 
have  no  claim  on  the  patieut;"  per 
Alderson,  J.,  Hill  v.  Featherttonhauffh, 
7  Ring.  573,  574  ;  5  M.  Sc  P.  54 1 ,  S.C. 


(/)  Hupe  V.  Phelpe,  2  Stark.  R.  4Q0.^ 

(m)  Jiannen  v.  M^ Mullen,  Pe«ike's 
R.  59;  see  Duncan  v.  Blundell,  3 
Stark.  R.  6. 

(»)  Hardres  v.  Prowd,  Styles,  465. 

(o)  Viranny^  Executor,  v.  Wame,  4 
Esp.  R,  47. 

(p)  Swinford  v.  Burn,  1  Gow.  R. 
7,  b ;  see  Watson  on  Arbit  69. 
.  (ff)  Miller  y.  Bobe,  S  Taunt.  .461 ; 
FiUgtrald  v.  Graves,  ^  id*^  342;.cee 
Getfrge  r.LoHMley,^  fast,  13. 
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If  the  arbitrator  were  a  barrister,  and  were  employed  in  bis 
professional  character,  no  remuneration  could  be  recovered  by 
action;  as  in  such  case  the  claim  would  fall  within  the  principle 
that  the  employment  of  a  counsel  is  honorary,  and  that  there  is 
no  contract  for  a  pecuniary  reward  {r), 

4thly.  Attorneys. 

The  law  implies  a  promise,  on  the  part  of  an  attorney,  that  he 
will  execute  the  business  intrusted  to  his  professional  manage- 
mait  with  a  reasonable  degree  of  care,  skill,  and  despatch  ;  and 
he  is  liable  to  an  action,  if  he  be  guilty  of  a  default  in  either  of 
the3e  duties,  whereby  his  client  is  injured.  There  must,  however^ 
be  lata  ctdpa,  or  crassa  negligentia — a  gross  fault,  negligence,  or 
ignorance ;  and  if  the  attorney  acted  to  the  best  of  his  skill,  and 
with  a  bona  Jide  and  ordinary  degree  of  attention,  he  would  not 
be  responsible  («). 

In  Compton  v.  Chandless  (^),  which  was  an  action  against  an 
attorney  for  negligence  in  preparing  the  memorial  of  an  annuity, 
Le  BlanCy  J.,  observed,  ^^  that  it  was  not  every  neglect  that  would 
subject  a  man  to  such  an  action ;  that  an  attorney  was  only  bound 
to  use  reasonable  care  and  skill  in  mana^ng  the  business  of  his 
client ;  that  if  he  were  liable  further,  no  man  would  venture  to 
act  in  that  capacity ;  that  in  the  year  1787,  the  date  of  that 
annuity,  it  was  not  known  that  these  trusts  ought  to  be  stated  ; 
that  it  might  appear  to  a  reader  of  the  act,  at  that  time,  not  to 
have  been  necessary;  that  Courts  of  justice  had  held  otherwise 
since,  seeking  to  give  full  effect  to  the  spirit  of  the  act ;  but  that 
the  memorial,  considering  the  date  of  it,  was  drawn  with  as  much 
consideration  and  skill  as  could  be  reasonably  expected  from 
a  professional  man  :^ — and,  accordingly,  there  was  a  verdict  for 
the  defendant.  And  in  a  subsequent  case  {u)y  Lord  EUenborotu/h 
expressed  his  assent  to  this  doctrine,  and  held,  that  an  attorney 
employed  to  purchase  and  prepare  the  assignment  of  an  annuity 9 
before  the  decisions  holding  that  the  trusts  in  the  annuity  deeds 
must  be  particularly  set  forth  in  the  memorial,  is  not  liable  for 


(r)  Post  J  453.  As  to  an  attorney's  duty  in  relation  to 

(*)  Rmsell  V.  Palmer,  2  Wils.  325  ;  money  of  his  client  in  his  hands ;  see 

Pi(t  V.  Yaldetiy  4  Burr.  2060;  Laidkr  ante,  308. 

V.  Eiiiott,  3  B.  &  C.  738,  742;  5  D.  (t)  Cited  in  Baikie  v.   Chandless, 

Si  R.  635,  6;38,  S.  C.     As  to  the  dif-  3  Camp.  19. 

Terent  degrees  of  care ;  see  ante,  373.  (w)  Baikie  v.  Chandless,  id.,  17. 
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negligence  in  not  having  pointed  out  to  his  employer  that  the 
annuity  purchased  was  void,  because  the  memorial  omitted  parti- 
cularly to  specify  the  trusts  of  the  deeds.  Nor  is  he  responsible  for 
the  consequences  of  a  mistake  in  a  point  of  law  upon  which  a 
reasonable  doubt  might  be  entertained  (x).  So  a  mistake  in  a  nice 
point  of  practice,  arising  on  the  doubtful  meaning  of  a  rule  of 
Court,  will  not  render  an  attorney  liable  to  an  action  (y). 

In  an  action  against  an  attorney,  for  negligence  in  the  prosecu- 
tion of  a  former  action  brought  by  the  plaintiff  against  two  other 
attorneys  (partners)  for  negligence  in  conducting  the  defence  of 
the  plaintiff,  in  an  action  which  had  been  previously  brought 
against  him,  and  in  which  the  declaration  alleged,  that,  in  conse- 
quence  of  the  negligence  of  those  attorneys  judgment  by  default 
had  been  signed  against  the  plaintiff,  and  such  further  proceedings 
had,  that  final  judgment  was  afterwards  signed  and  execution 
issued  against  him ;  and  the  defendant  in  that  action  only  pro- 
duced the  prothonotaries'  book,  in  which  all  judgments  by  default 
were  entered,  in  proof  of  that  allegation,  and  the  plaintiff  was 
nonsuited;  upon  which  he  commenced  an  action  against  the 
defendant  for  not  having  procured  proper  evidence  of  that  judg- 
ment : — it  was  held  that,  as  it  was  not  a  direct  allegation  of  a 
judgment  on  record  with  a  plea  distinctly  putting  it  in  issue,  the 
not  producing  the  record  of  the  judgment  was  not  such  a  want  of 
skill  or  diligence,  or  gross  negligence  by  the  defendant,  as  to  make 
him  answerable  to  the  plaintiff  (^).  Lord  C.  J.  Tindal  remarked, 
'*  It  would  be  extremely  difficult  to  define  the  exact  limit  by 
which  the  skill  and  diligence  which  an  attorney  undertakes  to 
furnish,  in  the  conduct  of  a  cause,  is  bounded  ;  or  to  trace  pre- 
cisely the  dividing  line  between  that  reasonable  skill  and  diligence 
which  appears  to  satisfy  his  undertaking,  and  that  crassa  negli-' 
gentia  or  lata  culpa  mentioned  in  some  of  the  cases,  for  which 
he  is  undoubtedly  responsible.  The  cases,  however,  which  have 
been  cited  and  commented  on  at  the  bar  appear  to  establish,  in 
general,  that  he  is  liable  for  the  consequences  of  ignorance  or  non- 
observance  of  the  rules  of  practice  of  his  court,  for  the  want  of 
care  in  the  preparation  of  the  cause  for  trial,  or  of  attendance  there 


{x)  Kemp  V.  BurU  1  N.  &  M.262  ;  Teiitcrden,C.J.,3/<m<rMM«  t.  Jefferyty 

4  B.  Ac  Ad.  424,  S.  C.  R.  &  M.  320. 

{y)  UidUr  v.  Elliott,  3  B.  &  C.  (z)  Godefroy  v.  DalUm^  4  M.  &  P. 

738 ;  5  D.  &c  IL  635,  S.  C. ;  per  Lord  149;  and  6BiDg.  461,  S.  C. 
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with  his  witnesses,  and  for  the  mismanagement  of  so  much  of  the 
conduct  of  a  cause  as  is  usually  and  ordinarily  allotted  to  his 
department  of  the  profession ;  whilst,  on  the  other  hand,  he  is 
not  answerable  for  error  in  judgment  upon  points  of  new  occur- 
rence, or  of  nice  and  doubtful  construction,  or  of  such  as  are 
usually  intrusted  to  men  in  the  higher  branch  of  the  profession  of 
the  law.  .  We  lay  no  stress  upon  the  fact,  that  the  attorney  had 
consulted  his  counsel  as  to  the  sufficiency  of  the  evidence;  because 
we  think  his  liability  must  depend  upon  the  nature  and  descrip* 
tion  of  the  mistake  or  want  of  skill  which  has  been  shown ;  and 
be  cannot  shift  from  himself  such  responsibility  by  consulting 
another,  where  the  law  would  presume  him  to  have  the  know^ 
ledge  himself  (a)/' 

Where  an  attorney  for  a  plaintiff  suffered  the  case  to  be  called 
on  at  the  trial,  without  previously  ascertaining  whether  a  material 
witness,  (whom  the  plaintiff,  his  client,  had  undertaken  to  bring 
into  court,)  had  arrived,  in  consequence  of  which  the  plaintiff  was 
nonsuited ;  it  was  held,  in  an  action  against  the  attorney  for  mef^ 
ligence,  that  it  was  properly  left  to  the  jury  to  decide  wheth^ 
he  had  used  reasonable  cai*e  in  conducting  the  cause:  and  the 
jury  having  found  in  the  negative,  the  Court  refused  to  disturii 
the  verdict  (6).  And  a  jury  may  find  an  attorney  guilty  of  neg^ 
ligence  if  he  omit  to  notice  particular  conveyances  and  deeds,  in 
laying  an  abstract  before  a  conveyancer ;  and,  instead  of  leaving 
the  whole  case  to  counsel,  choose  to  draw  his  own  conclusions, 
which  are  incorrect  (c).  And  an  attorney  is  liable  for  negligence 
if  he  rely  on  a  mere  partial  extract  from  a  will,  produced  by  the 
party  to  whom  his  client  was  about  to  lend,  and  accordingly  lent, 
money,  on  the  security  of  a  legacy  given  by  the  will,  unless  the 
client  took  the  charge  and  responsibility  of  examining  the  will 
upon  himself  (d).  So  he  is  responsible  if  he  do  not  exercise  a 
reasonable  discretion  in  proceeding  to  take  out  execution  upon  a 
judgment  after  a  compromise,  and  the  execution  is  set  aside,  as 
being  contrary  to  good  faith  and  vexatious  {e). 


(a)  See  Ravenga  v.  Mackintosh^  2  (c)  Jreson  v.  Pearman^  3  B.  &  C. 
B.  &  C.  693 ;  4'D.  ^  R.  187,  S.  C. ;  799 ;  5  D.  &  R.  687,  S.  C. 
Kemp  V.  Burt,  ubi  supra,  as  to  the  (d)WiU(mv.Tucker,liSiHT\i,lLl54. 
effect  of  having  acted  on  counsel's  ad-  (e)  Shaw  v,  Arden,  2 M.  <Sc  Scott, 34 1 ; 
vice,  where  an  action  is  afterwards  9  Bing.  287,  S.  C.  See  another  in- 
brought  for  a  malicious  arrest,  <Scc  stance  of  gross  negli&rcncc ;  Frankland 

(6)  Recce  V.  Riyliy,  4  B.  &  Aid.  202.  v.  Cole,  2C.  &  J.  590. 
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No  action  can  be  maintained  for  negligence  in  commencing  a 
^t  against  excise  oiSoers  for  a  seizure  of  goods  by  them,  without 
giving  the  previous  notice  required  by  law,  if  it  appear  that  the 
Seizure  was  lawful ;  for  in  such  case  no  damage  can  have  resulted 
to  the  dient  from  the  attorney's  neglect  (/).  And  where  an 
attorn^,  being  instructed  to  plead  in  abatement  for  the  purpose 
cf  delay  J  omitted  so  to  do.  Lord  EUenborough  held  dM.  this  was 
no  defence  to  an  action  on  his  bill  {g)  ;  observing  that  the  defend- 
ant could  not  complain  that  such  instrucMons  were  disobeyed. 

Where,  however,  an  attorney  was  retained  and  instructed  by 
bis  client  to  defend  lum  against  an  action  for  driving  over  a  third 
person,  and  the  attorney  suffered  judgment  by  default,  it  was 
held  that  the  latter  was  liable  to  an  action  for  negligence  in  not 
pleading  to  the  former  suit ;  and  that  it  was  not  necessary  for  the 
plaintiff  (the  client)  to  prove  that  he  had  a  defence  to  the  foriAer 
action,  but  it  was  incumbent  for  the  attorney  to  prove  that  th'i^re 
WAS  no  defence  thereto.  And  the  Court  seemed  to  think  that  the 
plaintiff  (the  client)  was  not  bound  to  show  special  damage  from 
the  attorney's  default  (A). 

The  earlier  cases  did  not  afford  a  very  satisfactory  answer  to 
the  question,  whether,  if  an  attomey'^s  gross  negligence  or  un- 
skilfulness,  occasion  the  litigation  or  proceedings  in  respect  of 
which  his  bill  of  costs  was  incurred,  such  misconduct  on  his  part 
will  constitute  a  defence  to  an  action  by  him  for  his  bill,  or  will 
merely  form  matter  for  a  cross  action  against  him.  It  seems, 
however,  to  be  now  settled,  that  an  attorney  cannot  recover  his 
bill,  where  the  client  had  obtained,  and  can  derive  no  benefit 
whatever  from  the  attorney's  services,  in  consequence  of  his  care, 
lessness  or  professional  ignorance;  but  that  the  client  must  pay 
the  bill,  and  sue  for  damages  where  some  benefit  has  accrued, 
or  may  arise  from  the  exertions  of  the  attorney,  although  some  of 
the  advantage  which  might  have  been  secured,  is  lost,  from  the 
attorney **s  default  or  misconduct:  and  the  attorney  is  entitled  to 
recover  his  bill,  although  there  be  an  entire  failure  of  success,  if 
such  failure  occurred  partly  from  accident,  and  not  wholly  from 
the  plaintifTs  negligence  (i). 


(/)  Aitcheton  v.  Madock,  Peake's  413 ;  5  M.  &  P.  284,  S.  C. 
R.  162 ;  Lee  t.  Aifrton^ id,,  119.  (t)  Dax  r.  Ward,  1  Stark.  R.  409  ; 

{g)  Johnson  v.  Alston,  1  Camp.  176.  see  Hill  v.  Pealherslonkaugh,  infra* 
(h)  Sec  Godefroy  t.  Jay,  7  Bing. 
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Tempter  v.  M^Laehlan  (k\  appears  to  be  one  of  the  first  cases 
on  this  subject.  It  was  an  action  by  an  attorney  to  recover  a  bill  for 
conducting  a  suit  for  M^Lac/dan  against  one  Gardiner.  Gardiner 
was  arrested  in  the  original  suit,  but  the  attorney  ( Tempter)  had 
carelessly  suffered  worthless  bail  to  justify.  However,  judgment 
had  been  obtained  in  the  action  against  Gardiner.  It  was  held, 
that  the  plaintiff  was  entitled  to  recover  his  bill,  even  includ- 
ing some  costs  of  proceedings  against  the  bail,  the  defendant 
(M^Lachlan)  not  having  answered  the  attorney ''s  application  to 
him  inquiring  whether  he  was  to  proceed  against  the  bail. 
Sir  James  Mansfietdy  C.  J.,  said,  ^^  I  do  not  go  the  length  of 
saying,  that  in  no  case  of  this  kind,  can  negligence  in  the  party 
suing  be  used  as  a  defence  to  the  action,  though  I  think  it  can 
only  be  used  where  the  negligence  has  been  such,  that  the  party 
for  whom  the  work  was  done,  has  thereby  lost  all  possibitity  of 
benefit  from  such  work.  Now  that  cannot  be  said  in  the  present 
case,  since  a  judgment  has  been  obtained  for  the  defendant,  and 
its  fruits  may  possibly  hereafter  be  had  by  him.  Indeed,  if  no 
negligence  had  occurred  on  the  part  of  the  plaintiff,  a  surrender 
of  Gardiner  would  have  been  the  utmost  that  the  defendant  could 
have  expected,  and  consequently  his  only  loss  is  not  having  had 
the  body  of  his  debtor  in  custody.  I  do  not  see,  therefore,  how  we 
can  prevent  the  plaintiff's  recovering  in  this  action,  or  introduce 
his  conduct  in  the  suit  against  Gardiner^  into  this  cause,  so  as  to 
reduce  the  amount  of  his  demand.  If  the  defendant  had  been 
nonsuited  in  the  action  against  Gardiner,  through  the  mere 
negligence  of  his  attorney,  or  had  wholly  lost  the  fruit  of  his 
proceedings,  I  should  have  been  very  unwilling  to  allow  him  to 
recover  the  amount  of  his  bill  (/)." 

Where  an  attorney  sued  for  business  done  by  him  as  solicitor 
to  a  commission  of  bankruptcy,  and  the  defence  was  that  the 
commission    was   sued    out    in  consequence  of  the    plaintiff^s 


(k)  2  New  R.  136.  That  a  medical 
man  cannot  recover  his  bill,  where  he 
is  guilty  of  gross  negligence,  &c.,  per 
^uoc/ no  benefit  arises  to  his  patient; 
sec  ante,  439. 

(/)  Some  of  the  judges  objected  to 
this  line  of  defence,  on  the  ground  of 
its  taking  the  plaintiff  by  sur))rise.  It 
is  rarely  that  the  facts  will  warrant  an 
attorney  in  objecting  to  such  a  defence 


on  the  ground  of  surprise.  Although 
il  woula  be  advisable  to  give  notice 
before  the  trial  of  the  intended  de- 
fence, yet  it  seems  to  be  unnecessary 
so  to  do,  where  the  objection  is  that  no 
remuneration  can  be  due,  as  no  possi- 
bility of  benefit  h«is  accrued,  or  can 
arise,  in  consequence  of  the  attorney's 
breach  of  duty  ;  see  Hasten  %.  Butter^ 
7  East,  479,  &c. ;  post,  451. 
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advice  and  misrepresentation,  that  it  would  be  inoperative  in  the 
Isle  of  Man^  Lord  EUenborough  said,  ^^  This  does  not  go  to 
the  root  of  the  action.  If  there  has  been  such  a  misrepresenta- 
tion as  is  complained  of,  the  party  may  have  recourse  to  a  cross 
action ;  but  the  commission  cannot  be  considered  as  a  mere  nvUity; 
it  operates,  at  all  events,  as  a  voluntary  assignment  :**  and  the 
plaintiff  had  a  verdict  (m).  And  it  has  been  held,  in  an  action  by 
an  attorney  to  recover  from  his  client  the  expenses  of  conducting  a 
reference,  that  it  is  no  defence  that  the  attorney  did  not  require 
to  see  the  authority  of  the  opposite  party's  attorney  to  sign  the 
submission  for  such  party ;  although  no  authority  existed,  and  the 
award  became  unavailing  (n). 

In  Montr  mi  v.  Jefferys  (o),  it  was  decided  to  be  a  good  defence, 
to  an  action  on  an  attorney's  bill,  that  the  costs  were  incurred 
through  inadvertency  and  want  of  proper  caution  on  the  part  of 
the  attorney ;  as  the  omission  to  give  a  notice,  and  to  advise  his 
client  that  certain  sureties,  expressly  required  by  an  act  of  par- 
liament, ought  to  be  provided,  &c. 

It  was  enacted,  by  the  statute  1  6.  4,  c.  11,  s.  119,  that  no  suit 
in  law  be  proceeded  in,  further  than  an  arrest  on  mesne  process, 
by  any  assignee  of  an  insolvent's  estate,  without  the  consent  of 
creditors,  and  approbation  of  one  of  the  commissioners  of  the 
Insolvent  Court.  It  was  held,  in  an  action  brought  by  an  attor- 
ney to  recover  his  bill  of  costs,  incurred  in  an  action  at  the  suit 
of  such  an  assignee,  that  it  was  incumbent  on  the  attorney  to 
prove  that  the  consent  of  creditors,  and  the  approbation  of  one 
of  the  Commissioners  of  the  Insolvent  Court,  had  been  obtained  ; 
or  at  all  events,  that  he  had  informed  his  client  that  such  consent 
was  necessary  (p).  Bayley,  J.,  observed,  "  Templer  v.  M^Lach- 
tan  (q)  is  distinguishable  from  the  present  case,  as  there  it  was 
not  impossible  that  the  defendant  might,  at  some  future  time, 
receive  benefit  from  the  work  of  the  attorney.  Here,  for  any 
thing  that  appears,  the  defendant,  through  the  plaintiff  ^s  negli- 
gence, has  lost  all  chance  of  being  reimbursed  the  expenses 
incurred,  as  he  will  not  be  entitled  to  retain  for  those  expenses 
out  of  the  insolvent's  effects." 


(m)  Pasmorev.  /?mu£?,2Stark.R.59.  (o)  R  &  M.317;  2C.&P.  1 13,S.C. 

(n)  Edwards  v.  Cooper,  3  C.  &  P.  {p)  Allison  v.  Rayner,7K  &r  C  443 . 

277,  before  Park,  J.:  sed  qy,  (q)  Ante,  444. 
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«  • 

tf  ah  efiHre  item  iti  an  attohiey^s  bill  be  for  work  paitfytaefulf 
the  jury  woiild  be  precluded  frchtn  reducing  that  item,  in  an  action 
to  recover  the  amount  of  the  bill,  and  the  client  must,  in  such  a 
case,'resort  to  a  cross  action  :  but  entire  items,  for  enHreJgf  useless 
work,  may  be  discarded  by  the  jury  (r). 

Where  the  services  rendered  are  utterly  worthless,  and  the 
work  should  plainly  not  have  been  undertaken,  it  is  not  compe^ 
teiit  to  the  attorney  to  recover  his  bill ;  although  the  business  was 
ti'arifiacted  through  inadvertence  or  inexperience,  and  not  with 
the  design  of  imposing  on  the  client,  or  from  any  other  improper 
motive  (*). 

It  was  formerly  considered,  that  an  attorney  who  had  once 
undertaken,  iand  commenced  oi*  defended  a  suit  for  his  cHent, 
was  boutid  to  continue  his  services  until  the  action  was  concluded, 
although  the  client  omitted  to  furnish  the  necessary  funds  (/)• 
But  it  is  now  settled  that  an  attorney  is  not  compelled  to  pro- 
ceed to  the  end  of  a  suit,  in  order  to  be  entitled  to  his  costs,  biit 
may,  upon  reasonable  cause,  and  reasonable  notice,  abatidon  the 
conduct  of  the  suit ;  and  in  such  case  may  recover  his  costs  for 
the  period  during  which  he  was  employed  (u).  And  where  in  an 
action  on  an  attorney's  bill,  for  business  done  in  Chancery,  it 
appeared  that  the  plaintiff  had  given  nodce  that  he  would  not  go 
on  with  the  Chancery  suit  without  being  supplied  with  money,  and 
had  actually  given  up  the  papers  on  the  Master  making  a  report ; 
it  was  held,  that  the  attorney  might  recover  for  the  work  done  up 
to  that  time,  although  the  suit  was  not  finally  determined  («r). 
I'he  Court  of  Exchequer  were  of  opinion  in  a  recent  case  (^),  that  an 
attorney  is  not  bound  to  proceed  with  a  cause,  unless  the  client, 
on  demand,  supply  the  pecuniary  means  to  pay  costs  out  of  pocket. 
In  an  action  on  an  attorney's  bill  (2:),  it  must  appear  that  the 


(r)  Shaw  v.  ArdeUy  2  M.  &  Sc.  34 1 ; 
9  Bing:.  287,  S.  C. 

(x)  Hill  V,  Featherstonlittughy  5  M. 
&  P.  541 ;  7  Bing.  569,  S.  C 

{t)  I  Sid.  31  ;  Mordecui  v.  Solomon, 
Saver's  R.  173;  Tidd,  9th  ed.  86; 
sea  vide  Mann.  Exc.  Pr.  585,  586. 

(tt)  Vansandau  v.  Brotvn,  2  Moor  & 
S.  543  ;  9  Bing.  402,  S.  C.  What  is 
not  reasonable  notice  of  abandonment ; 
Hohy  V.  Built,  3  B.  &  Ad.  350. 

(j-)  Rotcsnn  V.  Earle,  M.  &  M.  538. 

(y)  Wadtworth  v.  Marshall,  2  Y.  & 


Jervis,  665. 

{z)  As  to  the  delivery  and  signature 
of  an  attorney's  bill,  a  month  before 
action  brought  thereon,  and  the  taxa- 
tion thereof;  see  Tidd,  9th  ed.  325  to 
335  ;  Wardle  v.  Nicholson,  1  N.  &  M. 
355.  Bill,  partly  taxable ;  id. ;  and 
James  v.  Child,  2C.Sc  J.  678.  A  bill 
for  business  done  by  an  attorney^  as 
agent  for  another  attorney,  need  not  be 
delivered,  signed,  before  action  to  re- 
cover it ;  Tidd,  332  ;  Sandys  ▼. 
Hornby,  I  M.  &  Rob.  33 ;  4  C.  &  P. 
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eKent  has  had  the  advantage  of  the  attorney  s  judgment  and 
superintendence.  An  attorney  cannot,  therefore,  recover  fees  in 
a  jsuh  in  which  the  client  consulted  and  retained  the  attorney's 
eterk,  who  lived  at  a  distance  from  his  principal,  if  the  clerk  were 
left  without  instructions,  and  the  means  of  conferring  constantly 
with  his  master,  and  the  client  had  not,  therefore,  the  advantage 
of  the  attomey^s  judgment  and  experience  (a). 

An  attorney  is,  in  general,  personally  liable,  on  an  agreement 
altered  into  by  him,  in  his  own  name,  although  it  relate  to  an 
action  or  matter  in  which  he  is  only  professionally  concerned. 
This  nile,  and  its  exceptions,  have  already  been  considered  (6). 

fithly.  Authors. 

There  can  be  no  doubt  that  an  author  could  not  recover  any 
remuneration  for  composing  for  the  press,  a  work  of  an  immoral 
or  libellous  description  (c).  Although  it  would  be  a  good  defence 
to  an  action  for  not  supplying  manuscript  to  complete  a  work 
according  to  agreement,  that  the  subject  matter  of  the  intended 
publication  was  of  an  illegal  nature,  yet,  if  the  work  be  not 


520,  S.  C;  see  id,,  318.  An  attor- 
ney IS  bound  bj  his  agreement  to 
cbarge  only  money  out  of  pocket,  al- 
though he  was  misled  by  his  client's 
statement  as  to  his  right  of  action ; 
T%waitei  t.  MackersoUf  3  C.  &  P. 
341 ;  Moo.  Sc  M.  199,  S.  C.  The 
master  may  tax  his  charges,  though  it 
was  agreed  he  should  be  paid  at  a 
fited  rate,  Drax  ?.  Scroope,  2  B.  & 
Ad.  581.  He  may  recover  his  bill  for 
issuing  a  fiat  in  bankruptcy  against  a 
person  who  employed  him  so  to  do,  but 
was  not  petitioning  creditor,  although 
no  assets  are  received,  &c. ;  Pocock 
▼.  Rutsen^  M.  Sc  Mai.  367.  If  his 
client  sue  in  fomUi  pauperis,  he  can 
only  recover  money  out  of  pocket; 
Phtlipe  V.  Baker,  1  C.  &  P.  533.  He 
cannot  recover  his  bill,  if  he  was  guilty 
of  a  fraud  on  the  court  in  colourably 
releasing  a  party  liable  to  him,  to 
make  him  a  witness,  ^c. ;  Williams 
V.  Goodwin,  11  Moore,  342.  When 
he  may  sue  two  persons  jointly,  if  em- 
ployed by  them,  Uiough  they  were 
separately  interested ;  Hellings  v.  (jte- 
gory  and  anothery  1  C  &  P.  627 ;  10 


Moor,  337,  S.  C.  He  cannot  sue  for 
his  bill  in  defending  a  firm  in  which 
he  was  a  partner ;  ante,  193.  And  if 
he  conduct  an  action  in  a  Court  with- 
out being  qualified  to  act  therein^  he 
cannot  sue  for  his  fees,  nor  has  he  a 
Hen  for  them ;  Latham  v.  Hyde^  1  C. 
&M.  128. 

(a)  Hopkinson  ▼.  Smith ,  1  Bing. 
13 ;  7  Moore,  237,  S.  C.  As  to  attor- 
ney's claim  on  another  attorney,  for 
business  done  at  the  request  of  the 
latter,  for  benefit  of  third  person; 
Scrace  ▼.  Whittington,  2  B.  &  C.  11 ; 
3  D.  &  R.  195,  S.  C.  When  an  at- 
torney's clerk  may  sue  clients  for  bu- 
siness done  at  the  office ;  the  clerk^  by 
ag^reement  with  the  master,  being  en- 
titled to  that  department  of  business ; 
PinUy  V.  Bagnal,  3  Dougl.  155. 

(b)  Ante,  I83j  184,185. 

(c)  In  Poplett  V.  Stockdale,  MS.,  and 
Ry.  &  M.  337,  Best,  C.  J.,  held  that 
the  plaintiff,  a  printer,  could  not  reco- 
ver for  printing  such  a  work  ('*  Har- 
riette  iVilson^*).  And  upon  the  same 
principle,  the  author  could  have  no 
remedy,  under  such  circiimstanoes. 
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produced,  the  presumption  shall  be,  that  the  publication  was 
lawful  (d). 

If  a  person  agree  to  write  a  treatise  for  a  periodical  work,  to 
be  published  as  a  part  thereof,  and  the  periodical  publication  be 
abandoned,  the  author  is  discharged  from  liability  to  complete  his 
treatise,  and  may  recover  upon  a  quantum  meruit  for  his  labour, 
without  tendering  or  delivering  the  treatise.  This  was  decided  in 
Planche  v.  CMum  (^),  where  the  plaintiff  had  agreed  to  write 
for  "  The  Juvenile  Library,"  a  volume  upon  Costume  and 
Ancient  Armour.  And  TindcJ,  C.  J.,  observed,  upon  the  motion 
to  set  aside  the  verdict  for  the  plaintiff,  ^*  The  considerations  by 
which  an  author  is  generally  actuated  in  undertaking  to  write  a 
work,  are  pecuniary  profit  and  literary  reputation.  Now,  it  is 
clear  that  the  latter  may  be  sacrificed,  if  an  author  who  has  engaged 
to  write  a  volume  of  a  popular  nature,  to  be  published  in  a  work, 
intended  for  a  juvenile  class  of  readers,  should  be  subject  to  have 
his  writings  published  as  a  separate  and  distinct  work,  and  there- 
fore liable  to  be  jugded  of  by  more  severe  rules  than  would 
be  applied  to  a  familiar  work  intended  merely  for  children.*^ 
The  defendants,  by  putting  an  end  to  "  The  Juvenile  Library,*** 
broke  their  contract  with  the  plaintiff. 

6thly.  Builders,  Carpenters,  and  other  Workmen. 

A  contract  to  build,  alter,  or  repair  a  house^  &c.,  and  to  provide 
materials  for  the  purpose,  need  not,  it  seems,  be  in  writing,  unless 
it  is  not  to  be  performed  within  a  year.  The  Statute  of  Frauds, 
29  Car.  2,  c.  3,  s.  17,  relates  only  to  the  contracts  for  the  sale  of 
goods;  and  the  statute  9  G.  4,  c.  14,  s.  7,  which  extends  its 
provisions,  is  confined  to  contracts  for  the  "  sale  of  goods^  of  the 
value  of  10/.  and  upwards,  to  be  delivered  or  made,  or  completed, 
&c.,  at  a  future  period.  A  contract  to  build,  alter,  or  repair  a 
house,  &c.,  is  not  in  law  a  contract  for  the  sale  of  goods,  even  as 
regards  the  materials;  it  is,  in  legal  consideration,  an  entire 
contract  for  work  and  materials  {f).  The  instances  in  which  a 
contract  of  this  nature  must  be  produced,  duly  stamped,  and 
proved  at  the  trial,  have  already  been  adverted  to  (g). 


{d)  Gale  v.  Leckie,  2  Stark.  R.  107.  hot  vest  in  the  vendee  until  the  article 

(e)  5  C.  &  P.  58  ;  S  Ring.  14,  S.  C.  be  finished,  Sec. ;  sec  anW,  301,  302, 

(/)  See  ante,  306,  307.     When  the  303. 

properly  in  ^ifoods,  ^c,  'o  ht  niadr^  doc?  (fj)  Antct  99,  pij,  106. 
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In  general,  the  party  to  sue  on  a  contract  of  this  nature  is  the 
party  whom  the  defendant  originally  retained;  but  where  the 
defendant  had  in  the  first  instance  employed  a  third  person  to 
build  a  machine,  and  the  latter,  having  partly  built  the  machine, 
assigned  it  and  the  contract  to  the  plaintiff,  who  completed  the 
work  upon  the  defendant's  orders  to  go  on,  and  his  promise 
that  he  would  see  the  plaintiff  paid,  it  was  held  that  the  plaintiff 
might  sue  for  the  price  (h). 

Where  some  additions  are  ordered,  and  made,  to  a  building 
which  a  workman  contracts  to  finish  for  a  certain  sum,  the  original 
contract  shall  exist,  as  far  as  it  can  be  traced  to  have  been  followed; 
and  the  excess  only  paid  for,  according  to  the  usual  rate  of 
charging.  But  if  a  man  contract  to  work  by  a  certain  plan,  and 
that  plan  be  so  entirely  abandoned  that  it  is  impossible  to  trace 
the  contract,  and  say  to  which  part  of  the  work  it  shall  be  applied, 
in  such  case  the  workman  shall  be  permitted  to  charge  for  the 
whole  work  done,  by  measure  and  value,  as  if  no  such  contract 
had  been  made  (i).  A  psirty  who  has  agreed  to  make  an  article 
of  certain  materials,  for  a  stipulated  sum,  cannot  charge  more  than 
that  sum,  although  he  use  better  materials  than  those  agreed  upon, 
provided  they  were  used  without  authority ;  nor  can  he  insist 
upon  the  return  of  the  article  which  he  has  delivered,  on  the 
refusal  of  the  other  party  to  pay  the  advanced  price  (A). 

In  a  late  case  (/)  a  very  important  and  wholesome  principle  was 
laid  down  by  the  Chief  Justice  upon  the  subject  of  extra  workj 
where  there  is  a  specific  contract  for  certain  work,  at  a  fixed 
price : — 

"  Assumpsit  on  a  carpenter'^s  bill  for  alterations  in  a  house  of 
the  defendant.  This  was  one  of  the  common  cases  in  which  work 
was  originally  undertaken  on  a  contract  for  a  fixed  sum,  and 
alterations  subsequently  made,  on  which  the  plaintiff  claimed  to 


(h)  Old  field  V.  Lowe,  llil.T.  9  &  10 
G.  4,  cited  Pealcc's  Add.  C.  12,  note; 
9  B.  ^  C.  73,  S.  C. ;  a/i/e,  346,  347, 
406,  408. 

(t)  Pepper  v.  Butland,  per  Lord 
Kenvon,  Peake's  R.  103;  Rohton  v. 
Godfrey,  Holt,  N.  P.  R.  236.  SemhU, 
that  \i  the  original  contract  be  in 
writing,  the  plaintiff  cannot  f^o  into 
his  claim  for  extras,  without  produc- 
ing  such    written  agreement,   duly 


stamped;  see  ante,  99.  By  the 
French  law,  where  diere  is  a  specific 
contract  to  build  a  house  according  to 
a  plan,  and  for  a  iixed  sum,  the  work- 
man cannot  charge  for  extra  work, 
unless  it  be  agreed  for  in  writing  at 
named  prices ;  Code  Civil,  bk.  3,  tiu  8, 
art  1793. 

(A)  Wilmot  ▼.  SmUh,  3  C.  &  P. 
453 ;  M.  &  M.  238,  S.  C,  not  S.  P 

(/)  Lovelock  T.  King.  1 M.  &  Rob.60. 

G  6 


450  SEKVICSS    AND  WORKS. 

dbftadon  the  contract,  and  recover  a  measiure  and  value  price  for 
the  work  actually  done.     The  original  contract  was  for  Oil.  10#. ; 
there  was  some  entirely  additional  work  done  under  a  separate 
contract  for  102. ;   and  there  were  considerable  alterations  and 
departures  from  the  original  plan,  which  there  was  the  usual 
evidence  that  the  defendant  bad  seen,  and  had  not  objected  to, 
and  in  some  cases  that  he  had  expressly  approved  of  them. 
Among  these  were  the  alteration  and  enlargement  of  a  window, 
which  were  proved  to  have  occasioned  an  increased  expense  of  5^ 
The  defendant  had  paid  8^/.  in  all;   the  plaintiff's  witnesses 
stated  the  value  of  the  whole  work  at  140/. ;  the  defendant's 
witnesses  stated  it  below  the  sum  actually  paid.    Liord  Tenterden^ 
C.  J.,  in  summing  up  to  the  jury,  observed  that  the  case,  although 
very  common  in  its  circumstances,  involved   a  very  important 
principle,  and  required  their  very  serious  consideration.     In  this 
case,  as  in  most  others  of  the  kind,  the  work  was  originally 
undertaken  on  a  contract  for  a  fixed  sum.     A  person  intending  to 
make  alterations  of  this  nature  generally  consults  the  person  whom 
he  intends  to  employ,  and  ascertains  from  him  the  expense  of  the 
undertaking ;  and  it  will  very  frequently  depend  on  this  estimate 
whether  he  proceeds  or  not.     It  is  therefore  a  great  harddiip 
upon  him,  if  he  is  to  lose  the  protection  of  this  estimate,  unless  he 
fully  understands  that  such  consequences  will  follow,  and  assents 
to  them.     In  many  cases  he  will  be  completely  ignorant  whether 
the  particular  alterations  suggested  will  produce  any  increase  of 
labour  and  expenditure;  and  I  do  not  think  that  the  mere  fact 
of  assenting  to  them  ought  to  deprive  him  of  the  protection  of 
his  contract.     Sometimes,  indeed,  the  nature  of  the  alterations 
will  be  such  that  he  cannot  fall  to  be  aware  that  they   must 
increase  the  expense,  and  cannot  therefore  suppose  that  they  are 
to  be  done  for   the  contract  price.     But  where  the  departures 
from  the  original  scheme  are  not  of  that  character,  I  think  the 
jury  would  do  wisely  in  considering  that  a  party  does  not  abandon 
the  security  of  his  contract  by  consenting  that  such  alterations 
shall   be  made,  unless  he  is  also  informed  at  the  time  of  the 
consent  that  the  effect  of  the  alteration  will  be  to  increase  the 
expense  of  the  work.     In  the  present  case  it  is  not  pretended  that 
any  such  caution  was  given ;  and  it  does  not  appear  to  me  that 
any  of  the  alterations,  except  that  of  the  window,  the  additional 
costs  of  which  the  money  paid  is  enough  to  cover,  were  of  such  a 
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nature  as  necessarily  to  import  an  increase  of  expense.  The 
question,  however,  is  entirely  for  the  jury ;  and  it  is  of  great 
importance,  from  the  frequency  of  sucli  cases,  that  they  should 
adopt  a  correct  principle  in  its  decision. — Verdict  for  the  de- 
fendant.*** 

Though  there  be  an  agreement  that  a  specific  sum  of  money 
shall  be  paid  for  the  performance  of  any  work,  the  claim  may  be 
reduced  by  shewing  that  the  work  or  materials  (m)  were  of  an 
insiifficient  and  inferior  description  and  value;  and  it  appears  to 
be  now  considered  that  the  demand  may  be  altogether  defeated^  by 
shewyig  that  the  work  is  totaUy  inadequate  (n)  to  answer  the 
purpose  for  which  it  was  undertaken  to  be  performed.  But  in 
such  cases,  and  particularly  where  the  object  is  only  to  reduce  the 
amount  of  the  claim,  it  appears  that  the  defendant  should  give  the 
plaintiff  notice  of  the  intended  defence,  so  that  he  may  not  be 
taken  by  surprise  (o). 

But  where  the  claim  is  on  a  quantum  meruit  {p\  the  defendant 
may,  without  notice,  reduce  the  damages,  by  shewing  that  the 
work  was  improperly  done ;  and  may  entitle  himself  to  a  verdict, 
by  establishing  its  total  inefficiency  (q). 

If,  however,  a  bill  of  exchange  have  been  accepted  for  the  work, 
the  bad  quality  and  partial  insufficiency  do  not  form  a  ground  for 
reducing  the  amount  claimed  upon  the  bill  (r). 

^^  If  a  man  declare  upon  a  special  agreement,  and  likewise  upon 
a  quantum  meruit,  and  at  the  trial  prove  a  special  agreement,  but 
different  from  what  is  laid,  he  cannot  recover  on  either  count ; 
not  on  the  first,  because  of  the  variance,  nor  on  the  second,  because 
there  was  a  special  agreement ;  but  if  he  prove  a  special  agree- 


(m)  It  seems  that  where  the  plaintiff 
neglected  to  find  some  materials  wliich 
he  had  engaged  to  provide,  and  the 
defendant  found  and  paid  for  them, 
it  is  proper  to  plead,  or  give  notice  of 
set  on,  as  to  the  money  thus  paid,  and 
not  to  rely  solely  on  the  general  issue, 
unless  the  plaintiff  has  assented  to  the 
charge  as  a  deduction  from  his  de- 
maud;  Allinson  v.  DavieSy  Peake's 
Addl.  C.  82. 

(n)  See  Duncan  v.  Blundell,  3  Stark. 
R.  6. 

(o)  See  Basten  v.  Butter^  7  East,  R. 
479 ;  Gennaine  v.  Burton,  3  Stark.  R. 
32;  see  ante,  363,  364. 

(p)  The  case  should  not  he  put  on 


the  opening  upon  a  quantum  meruit^ 
where  there  is  a  special  contract  to 
which  it  may  he  necessary  for  plaintiff 
to  resort;  Soulby  ▼.  Pickford,  2  M.  & 
P.  545. 

(q)  Id.  Famsworth  v.  Garrard^  1 
Camp.  38  ;  see  FUher  v.  Samuda^  tV., 
191  ;  Denew  v.  DaverelU  *S  id.,  451 ; 
Okellv.  SmitJi,  1  Stark.  R.  108. 

(r)  Famsworth  v.  Garrard^  I  Camp. 
40,  note ;  T^e  v.  Gwynne,  2  tcf.,  346 ; 
Moggrid(je  v.  Jonet,  3  id.,  :)8;  14 
East,  486,  S.  C. ;  see  Archer  ▼.  Bam^ 
ford,  3  Stark.  R.  175;  Ohhard  v. 
Betham,  Moo.  &  M.  483 ;  SpiUer  v. 
WetUake,  2  B.  ^  Ad.  155 ;  Chitty  JuD. 
B.  100,  h. 

QG  2 
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menty  and  the  work  done,  but  not  pursuant  to  such  agreement, 
he  shall  recover  upon  the  quantum  meruit^  for,  otherwise,  be 
would  not  be  able  to  recover  at  all  {s).^ 

A  lessor  contracted  to  pay  his  tenant,  at  a  valuation,  for 
certain  erections,  pursuant  to  a  plan  to  be  agreed  on,  provided 
they  were  completed  in  two  months ;  no  plan  was  agreed  on,  and 
after  the  condition  broken,  the  lessor  encouraged  the  lessee  to 
proceed  with  the  work ;  and  it  was  held  that  the  lessee  might 
recover,  as  for  work  and  labour,  on  an  implied  promise  arising 
out  of  so  many  of  the  facts  as  were  applicable  to  the  new. 
agreement  (0-  • 

But  where  in  an  action  for  work  done,  and  materiak  provided 
in  repairing  a  chandelier,  it  appeared  that  there  was  an  express 
contract  that  the  plaintiff  should  make  them  perfect  for  102.;  but 
that  he  had  repaired  them  in  part  only,  and  had  delivered  them 
in  an  imperfect  state,  so  that  the  benefit  derived  was  but  5h  :  the 
Court  held  that  the  plaintiff  could  not  recover  any  remuneration, 
on  the  ground  that  the  contract  was  entire^  and  that  the  plaintiff* 
had  not  performed  it  on  his  part,  or  been  discharged  from  his 
obligation  to  complete  it  (u). 

If,  however,  there  be  not  an  express  contract  to  complete  work 
before  any  remuneration  shall  be  due,  as  in  the  case  of  a  shipwright 
undertaking  in  the  same  way  that  shipwrights  ordinarily  do,  to 
put  a  vessel  in  repair,  the  workman  may,  after  he  has  proceeded 
with  a  portion  of  the  work,  refuse  to  continue  it  unless  he  is  paid 
for  the  work  he  has  performed,  and  may  recover  to  that  extent  (t). 

The  destruction  of  work  by  an  accidental  fire,  or  other  misfor- 
tune, before  it  is  finished  or  delivered,  does  not  deprive  the 
workman  of  his  right  to  remuneration,  to  the  extent  of  the  work 
performed  (y) ;  unless  by  the  express  and  uniform  custom  of  any 


(«)Bul.  N.  P.  2nded.  139;  cited 
by  Sir  James  Mansfield,  Cooke  v. 
Aurutone^  I  New  R.  355;  see  FUis 
V.  Hamlyn,  3  Taunt.  52. 

(0  Bum  V.  Miller,  4  Taunt.  745. 

(tt)  Sinclair  v.  Bowles,  9  B.  &  C. 
92.  It  was  insisted  by  the  plaintiff's 
counsel,  that  some  icicles  and  drops 
sappliedby  plaintiff  for  the  chandelier, 
ou^t  to  nave  been  returned  by  the 
defendant;  but  Lord  Tenterden,C.  J., 
observed  tliat  the  plaintiff  ought  to 


have  demanded  those  articles;  see 
Panneter  v.  BurrtUy  3C.  &  P.  144. 

(x)  Roberts  v.  Havelock,  3  B.  &  Ad. 
404.  In  this  case,  the  plaintiff,  (a 
shipwright,)  engaged  on  a  general  em- 
ployment to  put  the  defendant's  ship 
in  thorough  repair,  but  left  it  unfit  to 
go  to  sea,  and  yet  the  Court  held  he 
might  recover  for  the  work  he  had 
done. 

(y)  Menetone  v.  Athawes,  3  Burr. 
I5flf2. 
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particular  trade,  no  payment  is  to  be  made  unless  the  work  be 
completed  and  delivered  (z). 

If  the  tenant  of  a  house  contract  with  a  builder  to  re-build  a 
wall,  without  reference  to  the  party  wall  act,(14G,  8,  c.  78,)  the 
latter  is  entitled  to  be  paid  by  the  former,  without  observing  the 
requisites  for  obtaining  payment  prescribed  by  the  act  (a). 

A  person  who  contracts  to  build  a  house,  furnishing  both  timber 
and  labour,  cannot  recover  for  the  materials  on  a  count  for  goods 
sold  and  delivered,  although  by  reason  of  a  deviation  from  the 
original  plan  the  contract  is  superseded  as  to  price  (&). 

If  a  building  agreement  contain  the  usual  clause  that  the  party 
will  pay  upon  receiving  an  archiiecfs  certificate  that  the  work 
has  been  done  to  his  satisfaction,  the  obtaining  a  proper  certi- 
ficate is  a  condition  precedent  to  the  payment ;  and  the  architects 
merely  checking  the  builder's  charges,  and  sending  them  to  the 
party  who  employed  the  builder,  is  not  a  sufficient  certificate  to 
entitle  the  builder  to  sue ;  although  the  objection  to  payment  on 
this  ground  was  not  taken  until  the  trial  (c). 

The  registered  owner  of  a  ship  is  not  liable  for  repurs,  &c. 
done  thereto,  unless  done  upon  his  credit.  Legal  ownership  may 
be  prima  facie  evidence  of  liability  for  necessary  repairs ;  but 
such  presumptive  responsibility  may  be  rebutted  by  proof  of  the 
beneficial  interest  having  been  parted  with,  and  of  the  legal  owner 
having  ceased  to  interfere  with  the  management  of  the  ship,  or 
by  proof  of  other  circumstances,  showing  that  in  fact  no  credit 
was  given  to,  or  contract  made  with,  the  legal  owner  (d). 

8thly,  CouNsi^L. 

The  employment  of  a  barrister  is  presumed  to  be  entirely 
honorary^  and  he  cannot  therefore  maintain  an  action  for  his 
fees  (e).  Nor  can  he  be  sued  for  the  recovery  of  a  fee  paid  him 
to  attend  at  a  trial  in  his  professional  character,  with  a  brief^ 
although  he  neglected  to  attend  (y ) ;  or  for  unskilfulness  or  negli- 


(?)  Gillett  V.  Maxvman.  1  TauDt.  137.  Binj?.  179 ;  and  see  Briggs  v,  WUkin- 

(a)  Stuart  v.  Smithy  7  Taunt.  158.  <on,7  B.&C.  30;  Thompson  v.  Jiiu/fn, 

(b)  Cotterell  v.  Apsey,  6  Taunt.  322.  4  C.  &  P.  158. 

(c)  Morgan  v.  Bimie,  3  Moor  &  S.  (e)  3  Bla.  C.  38 ;  2  Atk.  332 ;  per 
76 ;  9  Binsf.  672,  S.  C. ;  see  Worsley  Cur.,  Poucher  t.  Normon,  3  B.  &  C. 
V.  Wood,  6  T.  R.  710.  745 ;  5  D.  &  R.  648,  S.  C 

(d)  Jennings  V.  Griffiths,  1  R.&M.  (/)  Turner  v.  Phillippty  Peake's 
42,  119,  202;  Harrington  v    Fry,  2  R.  122. 
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gence  in  drawing  or  settling  a  bill  in  chancery,  or  a  dectaration 
or  other  proceedings  in  a  common  law  court  (g).  But  an  attorney 
or  proctor;  or  a  certificated  conveyancer  (A),  or  special  pleader,  not 
at  the  bar ;  may  maintain  an  action  to  recover  compensation  for 
his  professional  services. 

9thly.  Messengers  under  Fiats  in  Bankruptcy. 
A  messenger  under  a  fiat  in  bankruptcy  may  maintain  an 
action  for  his  bill.  His  remedy  is  against  the  petitioning  cre- 
ditor, as  regards  that  part  of  the  messenger^s  bill  which  relates 
to  the  carrying  on  of  the  commission  up  to  the  choice  of  assignees : 
as  to  the  subsequent  charges  the  assignees  are  responsible,  and 
may  be  compelled  to  pay  them  by  action  or  petition  (i).  But  the 
assignees  are  not  liable  for  the  costs  previous  to  such  choice  (Ar). 
The  messenger'^s  remedy  is  not  affected  by  the  circumstance  of  the 
commission  being  supersedeable  (/).  In  general  the  messenger 
has  no  claim  against  the  solicitor  to  the  commission  personally,  as 
he  is  known  not  to  be  the  principal ;  but,  if  the  solicitor  agree 
with  the  petitioning  creditor  to  work  the  commission  for  a  sum 
certain,  and  receive  a  great  part  of  that  sum,  he  will  be  liable  to 
such  messenger,  on  a  count  for  money  had  and  received  (m). 

lOthly.  Physicians. 

A  physician,  or  a  medical  practitioner  affecting  to  be  a  physician, 
has  no  remedy  at  law  to  recover  a  remuneration  for  his  services  (n). 


(^)  Fell  V.  Brown,  Peake's  R.  96. 
An  action  dues  not  lie  against  a  bar- 
rister for  uords  spoken  by  biui  in  the 
course  of  bis  speech,  and  which  were 
pertinent  to  the  matter  in  issue;  Hodg- 
son V.  ScarUtU  1 B  &  Aid.  232;  Flint 
V.  Pike,  4  B.  &  C.  481,/jwHolroyd,  J. 

(A)  Poucher  v.  Nitrmun,  3  B.  <Sc  C. 
744  ;  6  D.  &  R.  648,  S.  C.  In  Cram- 
mohd  V.  Crouch,  3  C.  &  P.  77,  it  was 
decided  by  Lord  Tenterden,  C.  J.,  that 
if  a  certificated  conveyancer  assume 
the  character  of  an  attorney,  (he  not 
bein^  one),  and  obtain  employment 
by  such  false  assumption,  and  charge 
as  an  attorney,  he  cannot  recover  any 
remuueralion ;  and  not  even  for  mo- 
neys paid  by  him  in  the  course  of  the 
business, 
(i)  Uartop  V.  Jukes,  2  M.  &  Sel.  438  ; 


Billimjs  V.  Waters,  1  Stark.  R.  363; 
Ex  parte  JIartop,  9  Ves.  109;  12Ves. 
353;  Ex  parte  Hartop,  1  Rose,  449. 
The  petitioning  creditor  is  liable  lor  his 
part,  although  the  assignee  has  been 
ordered  to  pay  tlie  messenger  out  of 
the  estate ;  Burwood  v.  Kant,  2  C.  & 
P.  123. 

(k)  Burwood  v.  Felton,  3  B.  &  C.  43. 

(/)  Ex  parte  Johnson,  1  G.  &  J.  23. 

(m)  Hartop  v.  Jukes,  2  M .  &  Sel.  438 ; 
Hart  V.  White,  Holt  R.  376;  Hart  v. 
Biggs,  id.,  245. 

(n)  Chorley  v.  Bolcott,  4  T.  R.  317 ; 
Lipscombe  v.  Holmes,  2  Camp.  441. 
As  to  apothecaries.  Sec,  see  ante,  435. 
A  physician,  unless  he  has  only  a 
Scotch  diploma,  is  not  liable  to  a  pe- 
nalty for  acting  as  an  apothecary,  ^c. ; 
ante,  435,  and  note  (m). 
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The  reason  is,  that  he  is  presumed  to  act  with  a  view  only  to  an 
honorary  reward  (o).  A  physician  who  prepared  or  dispensed  his 
own  medicines,  could  not  recover  for  them,  although  they  were 
furnished  to  his  own  patients  (p). 

llthly.  Printers. 

In  the  case  of  Poplett  v.  Stockdale  (9),  BeaU  C.  J.,  held,  that 
the  plaintiff,  a  printer,  could  not  recover  any  compensation  for 
printing  for  the  plaintiff  "  The  Memoirs  of  Harriette  Wilson  ;'* 
it  being  a  work  of  grossly  immoral  and  libellous  nature  (r). 

A  printer  cannot  recover  for  labour  or  materials  used  in  printing 
a  work,  unless  he  affix  his  name  to  it,  pursuant  to  the  statute 
39  6.  3,  c.  79,  s.  27 ;  although  that  statute  contain  no  express 
prohibitory  clause,  but  merely  inflict  a  penalty  in  case  of  an 
omission  so  to  do  (s) . 

IJ^thly.     Servants  (t). 

'^  It  is  clearly  agreed,  that  if  a  person  retain  a  servant,  and 
agree  to  pay  him  so  much  by  the  day,  month,  or  year,  that  the 
servant  may  have  an  action  against  the  master  on  the  contract,  or 
against  his  executors ;  and  that  every  such  retainer  will  be  pre- 
sumed to  be  in  consideration  of  wages  (t/),  unless  the  contrary 
appear  (x),^  A  promise  by  the  servant  to  obey  the  lawful  and 
reasonable  orders  of  his  master,  within  the  scope  of  the  services 
contracted  for,  is  also  implied  by  law  (y). 

Where  a  slave  (z),  before  slavery  was  abolished,  came  over  from 
the  West  Indies^  and  continued  in  the  service  of  his  master,  in 


(o)  Per  Cur.yPouchcr  v.  Norman,  3 
B.  &  C.  /45 ;  5  D.  &  IL  648,  S.  C. 
Debt  on  the  statute  10  H.  8,  for  prac- 
tisiug  wiihout  beinsf  licenstd  by  Col- 
lege of  Physicians;  The  Colieye  of 
Physicians  v.  Harrison,  9  B.  &  C.  524. 

(/?)  Per  Best,  C.  J.,  Allison  v.  Hay- 
don,  1  M.  cSc  P.  59 1 ;  4  Bing.  6 1 9,  S.  C. 

(7)  Sittings  after  Mich.  Term,  1825, 
MS.;  R.&  M.  337;  2C.  &  P.  198,  S.  C. 

(r)  See  Gale  v.  Leckie,  2  Stark.  R, 
107. 

(«)  Densley  v.  Bignold,  5  B.  &  Al. 
335;  Marchant  v.  Evans,  8  Taunt. 
145. 

(0  As  to  the  law  of  principal  and 
agent,  and  master  and  servant,  in  re- 
ference to  the  contracts  of  the  servant 
on  the  employer's  behalf,  &c. ;  see 
ante,  174  to  183.      As  to  the  law  of 


apprentices^  see  Bum's  J.  tit  Appren- 
tices ;  and  Nolan's  Poor  Laws;  64 G.  3^ 
c.  96.  What  shal  1  be  deemed  a  con- 
tract of  apprenticeship,  not  of  hiringj 
The  King  y.  the  Inhabitants  of  Tipttmy 
8  B.  &  C.  888 ;  The  King  v.  the  In* 
habitants  of  Edingale,  10  t(^.,  739.  As 
to  seamen,  see  Abbott  on  Shipping. 

(tf)  See  the  stotute  1  &  2  W.  4,  c. 
37,  prohibiting  the  payment,  in  certain 
trades,  of  wages,  m  goodSi  or  other- 
wise than  in  cash^ 

(x)  Bac.  Ab.,  Master  and  Servant, 
H,  cites  Pinchon's  Case,  9  Co.  889  a.  b  ; 
Sands  V.  Leake,  2  Rol.  K.  269. 

(y)  Per  Cur.  in  The  King  v.  St. 
John,  Devizes,  9  B.  &  C.  900,  901. 

(z)  See  1  Bla.  Com#  425,  note, 
Chitty'sed. 
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England,  it  was  held  he  was  not  entitled  to  wages ;  unless  there 
had  been  some  subsequent  express  contract  conferring  a  right  to 
them  (a).  But  it  was  always  considered  that  the  party  ceased  to 
be  a  slave  when  he  reached  England^  or  any«  part  of  the  British 
dominions  in  which  slavery  was  not  permitted  (6). 

A  contract  for  the  hire  and  service  of  an  agent,  clerk,  or  ser- 
vant, need  not  be  in  writing,  unless  the  retainer  is,  by  the  terms 
of  the  bargain,  to  extend  beyond  a  year,  in  which  case  a  written 
agreement  is  necessary,  in  reference  to  the  4th  section  of  the 
Statute  of  Frauds,  29  Car.  2,  c.  3  (c).  But  it  seems  that  a 
hiring  for  a  year,  or  an  implied  yearly  hiring,  need  not  be  re- 
duced into  writing  (d).  Where  the  agreement  is  in  writing,  it 
appears  that  the  consideration  for  the  servant'^s  promise  to  remain 
in  the  master's  employ  should  be  expressed  on  the  face  of  the 
memorandum.  And  a  written  promise  by  a  party  "  to  remain  with 
the  plaintiff  for  two  years,  for  the  purpose  of  learning  his  busi- 
ness,"*  was  held  to  be  invalid,  for  want  of  mutuality ;  it  not  appear- 
ing from  the  memorandum  that  the  plaintiff  was  bound  to  retain, 
or  teach,  the  defendant,  during  any  part  of  that  period  (e). 

In  the  case  of  a  domestic  or  menial  servant,  it  appears  that  a 
general  hiring,  that  is,  a  hiring  without  any  engagement  as  to 
the  duration  of  the  service,  will  be  implied  or  construed  to  be 
a  hiring,  on  the  terms  that  either  party  might  determine  the 
engagement  upon  giving  a  month**s  warning ;  and  that  there  is, 
in  such  case,  a  tacit  promise  by  the  master  to  pay  a  month's 
wages,  if  he  dismiss  his  servant  without  such  notice. 

It  has  been  held,  therefore,  that  if  a  master  turn  away  his 
domestic  servant  without  such  previous  notice,  and  there  were  no 
fault  or  misconduct  in  the  servant  to  warrant  it,  he  is  entitled  to 
a  month''s  wages,  although  no  express  contract  to  that  effect  were 
made  (f).     This  doctrine  may  perhaps  be  supported,  on  the 


(a)  Alfred  v.  Marquis  of  Fitzjames, 
3  Esp.  R.  3. 


20 


bsp.  n.  o. 

(6)  Somerset's  Case,  1 1  Stale  T.  340 ; 

I  Hov\ell,  State  T.  79;  Loft's  R.  1 ; 
Forbes  v.  Cochrane,  2  B.  6c  C.  448  ;  « 
D.  &  R.  679,  S.  C. 

(c)  Btacegirdle  v.  Heald,  1  B.  & 
Aid.  722.  The  contract  was  hy  parol, 
on  the  27th  May,  for  a  year's  service 
from  30ih  June  following,  and  was 
held  void. 


(d)  Beeston  v.  CoUyer,  4  Binjc-  309 ; 
12  Moor,  552,  S.  C  ';  2  C.  &  P.  607, 
S.  C. 

(f)  Lees  V.  Whitcomb,  5  Bing.  34  ; 
2  M.  &  P.  86,  S.  C. ;  anU,  14. 

(/)  Robinson  v.  Hindman,  3  Esp. 
235  ;  and  per  Cur.  in  Beeston  v.  Col- 
Iyer,  supra,  and  post,  457;  sed  vide  1 
Bla.  C.  425.  But  tlie  reason  assigned 
hy  the  leurncd  conimentalor  for  his 
opinion  seems  not  lo  apply  lo  the  case 
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ground,  that  a  master  and  servant  contracting  for  the  hire  of 
the  latter,  may  be  presumed  to  make  the  agreement  subject  to 
terms  which  are  almost  universally  adopted  on  these  occasions  (g). 
In  all  probability,  the  generd  engagement  of  a  clerk  would 
be  deemed  to  be  a  yearly  hiring,  except  in  cases  in  which  there 
prevailed  a  custom  in  the  particular   business  in  reference  to 
which  he  was  retained,  to  discharge  clerks  so  employed,  without 
warning,  or  on   giving  any  particular  notice.      In  Beeston  v* 
Colly er  (h),  it  appeared  that  the  plaiutiflT  commenced  his  service 
in  March^  and  served  the  defendant,  an  army  agent,  for  many 
years,  in    the  capacity  of  his  clerk.      In  1811,   the  plaintiff's 
salary  was  paid  quarterly ;  for  the  last  six  years  before  18%,  it 
was  paid  monthly.    The  defendant  having  dismissed  the  plaintiff, 
in  December,  1826,  without  assigning  any  reason,  it  was  held 
that  there  was  an  implied  yearly  hiring,  and  that  the  defendant 
was  bound  to  pay  the  salary  until  March.    Best^  C.  J.,  observed, 
^^  If  a  master  hire  a  servant  without  mention  of  time,  that  is  a 
general  hiring  for  a  year ;  and  if  the  parties  go  on  four,  five,  or  six 
years,  a  jury  would  be  warranted  in  presuming  a  contract  for  a 
year,  in  the  first  instance,  and  so  on,  for  each  succeeding  year,  as 
long  as  it  should  please  the  parties :  such  a  contract  being  implied 
from  the  circumstances,  and  not  expressed,  a  writing  is  not  neces- 
sary to  authenticate  it.     It  is  not  necessary  for  us  now  to  decide 
whether  six  months,  three  months,  or  any  notice  be  requisite  to 
put  an  end  to  such  a  contract ;  because,  under  the  circumstances 
of  the  present  case^  after  the  parties  had  consented  to  remain  in 
the  relation    of  employer   and  servant  from  1811  to  18S6,  we 
must  imply  an  engagement  to  serve  by  the  year,  unless  reasons 
are  given  for  putting  an  end  to  the  contract.''     And  Mr.  Justice 
Gaselee  said,  ^'  There  can  be  no  doubt  that  a  general  hiring  is  a 
hiring  for  a  year.     In  domestic  service,  there  is  a  common  under- 
standing that  such  a  contract  may  be  dissolved  on  reasonable 
notice,  as  a  month's  warning,  or  a  month's  wages.     There  does 
not  appear  to  be  any  such  practice  with  respect  to  servants  in 
husbandry  (i) ;  and  we  have  no  evidence  what  is  the  custom  with 


of  domestic  servants ;  see  per  Abbott,  (A)  Ante^  456,  note  (d) ;  and  see 

C.  J.,  HtUtman  v.  Boulnois,^  C.  &  P.  Huttman  v.  Boulnois,  2  C.  &  P.  510. 

511,512.  (t)  Servants  in  hutbandry  are  fre- 

(y)  Seener  Lavvrence,  J.,  CtUUr  v.  qnently  hired  by  the  year  from  Mi- 

Puwelly  6  T.  R.  326 ;  and  ante,  18.  oiaehnas,  and  this  is  an  entire  hiring ; 
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clerks.  We  must,  therefore,  decide  this  case  according  to  the 
general  rule,  and  hold  a  contract  between  the  parties  to  be  a 
hiring  for  a  year.'* 

Whether  or  not  a  contract  by  a  party  to  remain  in  the  service 
of  his  employer,  during'  the  li/e  of  the  former,  is  valid,  may 
admit  of  some  doubt  It  would  seem  that  such  a  contract  is  not 
illegal,  although  but  slight  damages  would  probably  be  given  for 
violating  so  improvident  a  bargain  (k). 

If  a  servant  misconduct  himself,  as  by  wilfully  disobeying 
orders,  repeatedly  sleeping  out  at  night  without  leave,  &c.,  he  may 
be  discharged  without  warning,  before  the  expiration  of  the  period 
for  which  he  was  hired,  and  is  not  entitled  to  any  wages  from 
the  day  he  is  so  discharged,  if  they  had  not  then  accrued  due  (l). 
And  where  the  payment  is  to  be  quarterly,  or  yearly,  or  at  fixed 
periods,  and  the  servant  improperly  leave  his  master  (m);  or  iis 
guilty  of  misconduct  during  the  currency  of  such  quarter ;  it 
seems  that  he  is  not  entitled  to  wages  for  any  part  of  such  quar- 
ter, 8cc.,  even  to  the  day  he  quits;  as  there  can  be  no  apportion- 
ment of  an  entire  payment  under  such  circumstances  (n).  But 
in  order  to  justify  the  immediate  discharge  of  a  yearly  servant 
there  must  be  proved  against  him,  moral  misconduct,  pecuniary 
or  otherwise ;  wilful  disobedience ;  or  habitual  neglect  (o). 


Spain  V.  Amott,  2  Stark.  R.  257.  It 
seems  that  a  general  hiring  of  a  hus- 
bandry servant,  is  a  yearly  hiring  ;  see 
Huitman  v.  Boulnois^  2  C.  (Sc  P.  511. 

(k)  See  1  Bla.  C.  424,  and  note  3 
of  Mr.  Christian.  By  the  French  law, 
"  On  ne  pent  engager  ses  services  gu^d 
temps,  ou  pour  une  entreprise  dSter- 
minee  ;**  upon  which  Rogron  observes, 
**  On  n*a  pas  dH  permettre  A  un  homme 
de  i engager  a  servir  toute  sa  vie  une  autre 
personne.  Une  pareille  stipulation  se- 
rait  nuUe;  car  elle  est  contraire  d  la 
liherte  individuelle.^^ 

(/)  Robinson  v.  Hindman,  3  £sp. 
235;  Spain  v.  Amott,  2  Stark.  R. 
256 ;  Gandell  v.  Pontigny,  4  Camp. 
375;  1  Stark.  R,  198,  S.  C. ;  Atkin 
V.  Acton,  4  C.  &  P.  208.  In  the  lat- 
ter case,  the  plaintiff,  a  clerk,  assaulted 
his  employer  s  maid  servant,  with  in- 
tent to  commit  a  rape :  this  was  held 
to  be  a  good  ground  for  discharging 
him.  In  Crawford  v.  Reid,  1  Show. 
Pari.  C.124,  it  was  held,  that  if  a  prin- 
dpa^  gardener  absent  himself  for  four 


days  upon  an  unfounded  pretence,  he 
may  be  immediately  discharged, 
though  engaged  for  a  fixed  period. 
If  a  female  yearly  servant  become 
pregnant,  slie  may  be  dismissed  at 
once;  Caldecot  11,  14.  As  to  the 
jurisdiction  of  Justices,  see  Bum's  J., 
tiL  Servants ;  Lancaster  v.  Greaves,  9 
B.  &  C.  628.  A  gamekeeper  or  bailiff 
may  be  dismissed  for  misconduct,  and 
expelled  from  a  house  of  his  employer, 
which  he  occupied  as  a  servant;  Anon. 
Moore  R.  8,  9 ;  Curtis  s  Case,  Litt.  R. 
139 ;  Bertie  v.  Beaumont,  16  East,  33. 

(m)  Huttinan  v.  Boulnoisj  2  C.  &  P. 
510. 

(n)  See  Atkin  v.  Acton,  4  C.  &  P. 
208,  209;  post,  Index,  Apportionment; 
and  ante,  263. 

(o)  Callo  v.  Brouncker,  4  C.  &  P, 
518.  This  was  the  case  of  a  courier, 
or  valet,  who  had  driven  the  plaintiff*! 
family  to  an  hotel,  where  he  had  been 
desired  not  to  stop,  and  been  occasion- 
ally sulky  and  negligent,  and  once 
insolent  in  his  manner. 
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Where  wages  are  payable  quarterly,  or  at  other  stated  inter- 
vals, and  the  servant  is  tortiously  discharged  in  the  middle  (p)  of 
the  quarter,  &c.,  he  may,  it  seems,  recover  for  the  remainder  of 
the  quarter,  &c.,  on  a  general  count  for  work  and  labour  (q). 
But  it  would  perhaps  be  prudent  to  declare  specially,  in  such 
case,  for  wrongfully  preventing  the  servant  from  completing  his 
term  of  service  (r). 

It  seems  that  a  master  is  not  bound  to  provide  medical  attend- 
ance or  medicines  for  his  servant  in  husbandry  (5),  or  even  his 
menial  servant  {t),  in  case  of  illness,  even  though  such  illness 
arise  from  an  accident  which  occurred  whilst  the  servant  was 
performing  the  duties  of  his  situation.  But  if  a  master  send  for 
a  medical  practitioner  for  his  servant,  whilst  under  his  roof,  the 
master  is  liable;  and  he  cannot  deduct  the  expense  from  the 
servant's  wages,  unless  it  were  specially  so  agreed  (u). 

Where  a  domestic  servant  has  left  his  master  for  a  considerable 
period,  it  seems  that  it  will,  in  general,  be  presumed  that  his 
wages  have  been  paid,  where  there  is  no  admission  that  they 
are  in  arrear,  or  any  circumstance  to  rebut  the  presumption  (x). 
The  same  presumption  arises  in  the  case  of  workmen  or  labourers, 
on  proof  that  it  was  customary  for  the  employer  to  pay  his  men 
weekly,  &c.  (y).  If  the  servant  were  under  age,  the  master  can- 
not deduct  from,  or  set  off  against,  the  wages,  advances  or  pay- 
ments made  by  him  to  or  for  the  servant,  for  articles  not  being 
necessaries  for  the  latter  (z). 

13thly.     Sheriffs,  and  other  Ministerial  Officers. 

By  the  common  law,  a  sheriff  is  bound  to  execute  process 
without  fee  or  reward  (a) :  and  for  performing  his  official  duty 


(p)  See  Hulle  v.  Ileightman,  2  East, 
145. 

(q)  GandeU  v.  Ponligny^  1  Stark. 
198  ;  4  Camp.  375,  S.  C. ;  recognized 
in  Collins  v.  Price,  «  M.  &  P.  203 ; 
5  Bing.  132,  S.  C. ;  see  Archard  v. 
Homor,  3  C.  &  P.  349 ;  see  the  pre- 
cedent, 2  Chilty  PI.,  5th  ed.  326. 
Trover  by  a  servant  for  his  livery ; 
Crooker  v.  Molyneux,  3  C.  <Sc  P.  470. 

(r)  See  id,  ;  HuUe  v.  Heightman,  2 
East,  145.  And  as  lo  the  claim  of  the 
personal  representative  of  the  servant 
upon  the  death  of  the  latter,  before  the 
expiration  of  the  year,  or  other  fixed 
period,  for  which  he  was  hired ; 
CutUr  V.  Powelly  6  T.  R.  323,  326. 


{s)  See  Newby  t.  Wiltshire^  S  Esp. 
R.  739;  Wennail  x.Adney,  3  B.  &  P. 
247 ;  Wading  v.  Waltert,  1  C.  &  P. 
132. 

(t)  See  Seilen  v.  Norman,  4  C.  &  P. 
80 ;  Cooper  v.  PhUlipi^id.,  581 ;  Scar- 
man  y.  Castellj  1  Esp.  R.  270. 

(u)  Seilen  r.  Norman^  4  €.  &  P.  80. 

(x)  Seilen  v.  Norman. 

(y)  Lucoi  y.  Novitilieski,  1  Esp.  R. 
296;  Seilen  y.  Normanj4  C.  &  P.  81, 
note  (a) ;  see  Evans  v.  Bireh^  3  Camp. 
10. 

(z)  Hedgley  v.  HoU,4  C.  &  P.  104. 

(a)  Dew  Y.  Parsons^  2  B.  &  Aid. 
562,  563,  566,  568. 
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he  cannot  recover  a  remuneration  beyond  that  which  the  law 
expressly  allows  him,  even  though  there  has  been  an  express 
promise  to  pay  him  {b).  So  a  high  bailiff  or  sheriff,  when  called 
upon  by  the  king's  writ  to  return  membersof  parliament,  although 
he  incur  a  great  expense  therein,  cannot,  at  common  law,  recover 
from  a  candidate  any  part  of  the  expense  so  incurred,  inasmuch 
as  it  arises  from  acts  which  he  is  bound  to  do  by  virtue  of 
his  office  (c).  A  promise  to  pay  more  than  the  law  expressly 
gives,  is  void,  for  want  of  consideration. 

For  executing  a  writ  of  Jieri  facias ,  or  capias  ad  satisfaden^ 
duniy  the  sheriff  is  entitled,  by  the  statute  28  Eliz.  c.  4,  to  a 
poundage  of  twelve  pence  for  every  2^0^.,  when  the  sum  does  not 
exceed  100/. ;  and  sixpence  for  every  20s.  above  that  sum ;  for 
which  he  shall  levy,  or  take  the  body  in  execution.  The  meaning 
of  the  act  is,  that  if  the  debt  exceed  100/.,  he  shall  have  a  shilling 
per  pound  for  the  first  hundred,  and  sixpence  per  pound  for 
every  other  pound  exceeding  a  hundred ;  and  not  sixpence  for 
every  pound  where  the  whole  debt  exceeds  100/.  (d). 

By  the  statute  3  G.  1,  c.  15,  s.  17,  the  poundage  is  to  be 
taken  only  on  the  sum  really  due  and  marked  on  the  back  of  the 
writ ;  and  by  the  seventeenth  section^  the  sheriff  is  entitled,  upon 
executing  a  writ  of  habere  Jactas  possessionem  aut  seisinam,  to 
have  for  poundage  twelve  pence  for  every  20s.  of  the  yearly 
value  of  the  lands  whereof  possession  is  given,  where  the  whole 
exceedeth  not  the  yearly  value  of  100/.,  and  sixpence  for  every 
20s.  per  annum  above  that  value. 

The  third  section  entitles  a  sheriff  to  poundage  on  executing 
an  elegit  (e) :  and  on  executing  this  writ,  it  seems  that  the  sheriff 
is  entitled  to  poundage  on  the  whole  amount  of  the  debt  {/). 

The  sheriff  appears  to  have  no  right  to  poundage  on  a  writ  of 
attachment,  for  non-payment  of  money  (g) ;  nor  on  a  writ  of 
capias  utlagatum  on  mesne  process,  under  which  there  has  been 
a  seizure  and  inquisition,  but  no  writ  of  venditioni  exponas  (A); 
nor  where  money  is  paid  into  Court  by  the  sheriff,  under  the 
statute  43  G.  3,  c.  46.  s.  2  (i). 


(6)  Bridge  v.  Cage^  Cro.  Jac.  103.  {g)  The  King  v.  Palmer,  2  East,  411. 

(c)  Morris  v.  Burden,  1  Camp.  218;  (h)  Graham  v.  Grill,  2  M.  &  Selw. 

2  M.  &  Sel.  212.  294. 

(rf)  Bac.  Ab.  Fees  (B).  (i)  Steunirt  v.  Bracebridge,  2  fi.  & 

(e)  See  further  as  to  this,  Tidd,  9lh  Al.  770 ;  1  Chitty  R.  529,  S.  C. ;  Tidd, 

ed.  J039, 1040.  8th  ed.  1084,  9tii  ed.  1039. 

(/)  Pricey.  HoUu,  1 M.  &  Selw.  105. 
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For  executing  mesne  process,  a  sheriff  can,  under  the  statute 
S3  H.6,  c.  19,  take  only  twenty-pence  for  himself;  and  fourpence 
only  upon  a  warrant  issued  by  him  on  such  process  (Xr).  But  a 
bailiff,  employed  by  an  attorney  to  make  arrests  on  mesne  process, 
and,  it  seems,  to  execute  other  writs  issued  at  the  suit  of  the 
attorney's  clients,  may  sue  the  attorney,  (not  the  clients),  for  the 
fees  usually  paid  on  such  occasions  and  allowed  in  the  taxation  of 
costs  (/). 

The  sheriff  is  entitled  to  his  poundage  on  k  fieri  fcuAcbB^  though 
the  parties  settle  before  a  sale  (m) ;  and  on  a  capias  ad  scUisfa^ 
ciendumy  though  the  defendant  go  to  prison  without  paying  the 
debt  (n).  Nor  is  the  claim  defeated  by  the  judgment  and  execu- 
tion being  subsequently  set  aside  (o).  For,  in  such  case,  the 
sheriff  has  equally  experienced  the  trouble,  and  incurred  the  risk 
and  responsibility,  of  executing  the  process  directed  to  him. 

The  poundage  given  to  the  sheriff  by  the  legislature  was 
intended  as  a  complete  satisfaction  for  his  trouble;  no  other 
charge  can  therefore  be  legally  made  by  him  for  executing  a  writ: 
and  he  cannot  maintain  an  action  for  the  expense  incurred  in 
seizing  and  keeping  possession  (p)  of  goods  under  a  fieri  Jhcitis 
at  the  request  of  the  plaintiff;  although  they  are  not  sold,  in  con- 
sequence of  his  refusing  to  give  an  indemnity  against  the  claims 
of  third  persons  (q).  And  where  a  sheriff,  in  executing  an  elegit^ 
besides  his  poundage,  charged  five  per  cent,  for  an  auctioneer  to 
sell  malt,  the  charge  was  disallowed  (r). 

A  sheriff  may  maintain  an  action  for  his  poundage  (s) ;  or  may 
retain  it  out  of  the  sum  levied.  If  he  take  more  (t)  than  he 
ought,  the  excess  may  be  recovered  in  an  action  for  money  had 


(A)  Dew  V.  Parsons,  2  B.  &  Aid. 
562 ;  1  Chitty  R.  295,  S.  C ;  Tidd, 
9th  ed.  233. 

(/)  Townsliend  v.  Carpenter^  Ry,  & 
M.  314  ;  2  C.  &  P.  1 18,  S.  C. ;  Foster 
V.  Blakelock,  5  B.  &  C.  328 ;  8  D.  & 
R.  48,  S.  C. ;  see  Ormerod  v.  Foskelly 
Peake's  Add.  C.  77 ;  see  Tidd,  9th 
ed.  233. 

(m)  Aichin  v.  WelU,  5  T.  R.  470. 

(n)  Lake  v.  Turner,  4  Burr.  1981 ; 
Itnp.  Sher.  145. 

(o)  Btdken  v.  Ansley,  6  Esp.  R.  Ill; 
Rawstome  v.  WUkinton,  4  m.  Sc  Selw. 
256. 

(p)  See  the  43  G.  3,  c.  46,  s.  5, 


which  entitles  a  plaintiff,  under  9,Jieri 
facias,  to  levy  the  poundage,  fees,  and 
expenses  of  the  execution,  over  and 
ahoTe  the  sum  recovered ;  see  Tidd, 
9th  ed.  997, 1039 ;  Rumsey  t.  Tujneli, 
2  Bing.  255 ;  9  Moore,  425,  8.  C. 

(q)  Bilke  v.  Havelock,  3  Camp.  374 ; 
Graham  v.  Grill,  2  M.  &  Selw.  294.   ^ 

(r)  7^f  King  t.  Crackenthorp,  2 
Anstr.  412 ;  see  further.  Rex  v.  Free- 
day,  4  Price,  131. 

(<)  Tyson  t.  Paske,  9  Lord  Raym. 
1212. 

(0  See  Buckle  t.  Bewes,  3  B.  &  C. 
688;  5  D.  &  R.  495,  S.  C;  George 
V.  Perring,  4  Esp.  63. 
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and  received  {u) ;  or  may  form  a  ground  of  set-ofP  to  an  action 
brought  by  him  {x) ;  or  an  action  for  treble  damages,  on  29  Eliz. 
c.  4,  may  be  maintained  against  him,  though  the  extortion  were 
the  act  of  his  baili£P  (i/). 

A  commissioner  to  examine  witnesses  may  maintain  an  action 
for  his  fees  (z). 

14thly.    SuavEYoss. 

A  surveyor  is  bound  to  use  due  care,  and  exercise  a  reasonable 
d^ree  of  skill,  in  executing  the  business  intrusted  to  him.  If  he 
be  employed  by  a  committee  for  erecting  a  bridge  and  forming 
a  road  to  it,  to  make  an  estimate  of  the  expense  of  the  works,  he 
is  boiy^d  to  ascertain  for  himself^  by  experiments,  the  nature  of 
the  soil ;  although  a  person  previously  employed  by  such  com- 
mittee, having  made  experiments,  gives  him,  by  their  desire, 
information  of  the  result.  And  if  an  engineer  or  surveyor  so 
employed  make  a  low  estimate,  and  thereby  induce  persons  to 
subscribe  for  the  execution  of  the  work  who  would  otherwise  have 
declined  it,  and  it  turn  out  afterwards  that  such  an  estimate  is 
grossltf  incorrect,  either  from  negligence  or  want  of  skiD,  and  that 
the  work  cannot  be  done  but  at  a  much  greater  expense,  he  is  not 
entitled  to  recover  any  thing  for  his  trouble  in  making  such  esti- 
mate or  connected  therewith  (a). 

In  Upsdell  v.  Stewart  (&),  which  was  an  action  for  work  and 
labour  done  as  a  surveyor,  the  plaintiff  demanded  51.  per  cent,  on 
all  money  charged  and  allowed  by  him,  as  surveyor,  to  the  differ- 
ent tradesmen.  Evidence  was  offered  that  it  was  the  uniform 
practice  of  surveyors  to  charge  51,  per  cent,  on  all  money  allowed 
to  the  workmen.  But  Lord  Kenyan  considered  such  demand 
exorbitant ;  and  observed  ^^  that  the  plaintiff  was  entitled  to  a 
reasonable  compensation  for  his  labour,  but  was  not  to  estimate 
that  by  the  money  laid  out  by  the  defendant  in  finishing  his 


(ti)  Steven$  v.  Rothwell,  3  B.  &  B. 
145  ;  6  Moore,  338,  S.  C. ;  Rumsey  v. 
TufndU  2  Bing.  255  ;  9  Moore,  425, 
S.  C. ;  LongdiU  t.  Jones,  1  Stark.  345. 

(a?)  Dew  V.  Parsons,  2  B.  6c  Aid. 
562. 

(y)  Woodgate  v.  Knatchbull,  2  T.  R. 
148.  See  the  precedents,  &c.,  2  Chilly 
PI.  5th  ed.  504. 


{z)  Stokeld  V.  CoUingson,C9Lnh,20S; 
Comb.  186,  S.  C. 

(a)  Moneupenny  v.  Harlland,  1  C.  Ik: 
P.  382 ;  2  id.,  378,  S.  C. ;  on  a  se- 
cond trial.  See  the  rule  as  to  agents, 
attorneys,  and  medical  men,  pfniity  of 
negligence,  &c.,  ante,  434,  4^,  443. 

(h)  Peake's  R.  193.  As  to  auction- 
eers' allowance;  Malthy  v.  Chrisiie^ 
I  Esp.  R.  340. 
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building.^  In  a  subsequent  case,  where  a'  surveyor  claimed  5/.  per 
cent.,  on  the  money  laid  out  by  the  defendant  in  altering  certain 
buildings ;  the  plaintiff  having,  as  a  surveyor,  superintended  such 
alterations;  I-iord  Ellenborough  left  it  to  the  jury  to  say,  "  whether 
this  mode  of  charging  was  vicious  or  unreasonable,  and  if  they 
thought  it  was,  to  deduct  accordingly  (c)." 

The  effect  of  an  agreement  to  pay  a  surveyor  a  per  centage  on 
the  sum  which  may  be  obtained  as  the  value  of  the  premises 
sold,  &c.  by  him  has  been  already  noticed  (d). 

15thly.  Witnesses. 

Where  a  person  living  within  the  bills  of  mortality,  is  sub- 
poenaed to  give  evidence  within  the  same,  the  practice  seems  to 
be  to  leave  a  nominal  sum  {Is.)  with  the  subpoena;  but  in  other 
cases  a  person  subpoenaed  to  give  evidence  upon  the  trial  of  a 
cause  is  not  obliged  to  attend,  nor,  if  he  attend,  is  he  obliged  to 
give  evidence,  unless  his  reasonable  expenses  are  paid,  or  tendered 
him,  not  only  for  going  to,  but  also  returning  from,  the  trial ;  and 
where  less  is  offered,  the  witness  is  not  obliged  to  trust  to  the 
court  allowing  him  more  when  he  comes  to  be  sworn ;  for  perhaps 
the  party  may  not  call  him,  and  then  it  may  be  difficult  for  him 
to  get  home  again  {e).  And  a  person  who  is  subpoenaed,  and 
attends,  but  refuses  to  give  evidence  unless  his  expenses  are  paid, 
may  yet  maintain  an  action  of  assumpsit  for  his  necessary  expenses 
of  attendance,  against  the  party  who  subpoenaed  him  {f). 

The  law  does  not  give  a  witness  any  right  to  a  compensation 
for  his  loss  of  time ;  and  consequently  a  promise  to  pay  such  com- 
pensation is  not  binding  {g) ;  and  no  action  can  be  maintained 
thereon,  although  the  witness  were  an  attorney  (A). 


(r)  Chapman  v.  De  Tastet,  2  Stark. 
R.  294.  Tlie  jury  found  for  the  plain- 
tiff for  his  whole  demand. 

(d)  Ante,  431  y  ^32. 

(e)  Chapman  v.  Pointon,  2  Stia. 
1150;  Hallett  y,  Mearsy  13  East,  15, 
16  fir,  S.  C. ;  Bowles  v.  Johnson,  1  Bla. 
R.  36 ;  Fuller  v.  Prentice,  1  H.  Bla. 
49 ;  Ashton  v.  Hai^h,  2  Chitty  R.  201 ; 
Tidd,  8th  ed.  856,  9th  ed.  806.  But 
a  witness  suhpcenaed  by  a  defendant 
indicted  for  a  conspiracy,  is  bound  to 
give  evidence,  although  the  defendant 
refuse  to  pay  his  expenses.    Rex  v. 


James,  1  C.  &  P.  322.  If  the  attorney 
of  the  defendant  be  subpoenaed  by  the 
plaintiff  to  produce  books,  he  is  not 
entitled  to  be  paidas  a  witness ;  iVtlcA- 
ard  V.  Walker,  3  C.  &  P.  212. 

(/)  Hallett  V.  Mears,  13  East,  15  ; 
see  Edmonds  v.  Pearson,  3  C.  &  P.  1 13. 

(g)  Willis  v.  Peckham,  1  B.  &  B. 
515 ;  Moor  v.  Adam,  5  M.  &  Sel.  156; 
ante   44  45* 

(h)  Collins  V.  Godefroy,  1  B.  &  Ad. 
950 ;  see  Rayley  v.  Beaumont,  1 1  Moor^ 
497,  as  to  compensation  to  scientific 
men  for  making  models,  &c. 
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Section  V. 
Respecting  Moneys  (t), 


1 .  Money  lent. 

2.  Money  paid. 

3.  Money  had  and  received. 

4.  Interest. 

5.  Account  stated. 


1.  Money  lent. 

The  common  count  for  money  lent  is  not  sustainable,  if  the 
loan  were  effected  by  a  transfer  to  the  defendant  of  bank  stock ; 
for  stock  is  not  money  {k).  Nor  does  it  lie  if  the  money  were 
hot  lent  to  the  defendant,  and  upon  his  sole  credit,  but  was  lent 
and  actually  delivered  to  another  person,  who  was  to  become 
primarily  liable  to  the  plaintiff;  so  that  the  defendant''s  under- 
taking was  merely  collateral  and  conditional,  that  is,  to  pay,  if 
the  party  receiving  the  money  did  not  (/).  And,  on  this  ground, 
a  count  that  the  defendant  is  indebted  to  the  plaintiff,  ^^  for  money 
lent  by  him  to  E.  F.,^  (a  third  person,)  "at  the  defendant's 
request,"  is  bad  {m). 

But  if  the  defendant  only  were  trusted,  and  he  were,  in  fact, 
the  borrower^  although  the  money  were  delivered  by  the  plaintiff 
to  another  person,  at  the  defendant''s  request,  the  common  count 
for  money  lent  may  be  sustained  (w).  And  it  has  been  decided 
that  a  declaration  against  a  husband,  "  for  money  lent  to  his  wife^ 
at  his  request,"  is  maintainable  ;  for,  in  such  case,  in  point  of  law, 
the  defendant  only  could  be  liable  (o). 

And  where  the  defendant  gave  a  memorandum   whereby  he 


(t)  See,  in  general,  as  to  the  money 
counts,  1  Chitty  PI.  383  to  392;  2tU, 
87,  88,  5th  ed. 

(k)  Nightingale  v.  DeHsme,  5 Burr. 
2589  ;  2  Bla.  R.  684.  S.  C. ;  Jones  v. 
BrinleVi  1  East,  1. 

(/)  Marriott  v.  Lister,  2  Wils.  141  ; 
Butcher  v.  Andrews,  Carth.  446;  1 
Salk.  23,  S.  C. ;  Forth  v.  Stanton,  1 
Saund.  211,  a,  b,  llie  remedy  is  by 
special  action  of  assumpsit  on  the  gua- 


rantee ;  see  Gli/n  v.  Hertel,  8  Taunt. 
208 ;  2  Chitty  PI.,  5th  ed.  314.  What 
is  not  a  loan  within  the  meaning  of  a 
guarantee  of  future  loans  to  a  third 
party,  no  money  passing ;  Glyn  v. 
Ilertel. 

(rw)   Id,  See,    especially,  Marriott 
V  Listerm 
'  \n\  Id.  Bull  V.  Sihhs,  8  T.  R.  328. 
^o)  Stephenson  v.  Hardy^  3  Wils. 
388. 
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acknowledged  the  receipt  from  the  plaintiff*  of  a  sum  of  money 
**  on  the  behalf  of  E,  F.^*  {an  infani,)  and  whereby  the  defendant 
promised  to  be  accountable  for  such  sum  on  demand,  it  was  held 
that  the  memorandum  was  evidence  to  support  a  count  for  money 
lent,  against  the  defendant  (/?). 

In  James  v.  Cotton  {q)y  it  appeared  that  the  plaintiff^  agreed  to 
let  the  defendant  land  on  building  leases,  and  to  lend  him  4>0002. 
to  assist  him  in  the  erection  of  twenty  houses,  the  money  to  be 
repaid  by  June,  1828.  The  defendant  agreed  to  build  the  houses, 
to  convey  them  as  a  security  for  the  loan,  and  repay  the  money. 
When  six  houses  were  built,  and  11682.  had  been  advanced,  the 
plaintiff*  requested  the  defendant  not  to  go  on  with  the  other  four- 
teen houses,  and  the  defendant  desisted.  It  was  held  that,  after  June^ 
1828,  the  plaintiff*  might  reCwrer  the  1168/.  on  a  count  for  money 
lent ;  and  that  it  was  not  necessary  to  sue  upon  the  agreement,  as 
it  had  been  resciiKled  by  mutual  consent :  besides  which,  there  was 
no  condition  rendering  the  advance  of  the  whole  sum  essential  to 
the  recovery  of  the  part  advanced. 

Where  money  is  generally  lent  upon,  or  secured  by,  a  deposit 
of  goods,  this  will  not  deprive  the  lender  of  his  remedy  by  action 
against  the  borrower,  without  returning  the  goods ;  and,  to  dis- 
charge the  person  of  the  borrower,  there  must  be  a  special  agree- 
ment to  stand  to  the  pledge  only  (r).  And,  in  the  case  of  a 
mortgage,  it  has  been  held  that  as  every  mortgage  implies  a  debt, 
the  mortgagor''s  personal  estate  will  be  liable,  although  there  be 
neither  a  bond  nor  a  covenant  for  payment  of  the  mortgage 
money  advanced  {5). 

Where  money  is  advanced  by  a  parent  to  a  child,  it  appears 
that  the  presumption  is,  that  such  advance  was  by  way  of  gift, 
not  as  a  loan  (t). 

Money  lent  to,  and  applied  by,  the  borrower,  for  the  express 
purpose  of  settling  losses  on  illegal  stock-jobbing  transactions 
between  the  borrower  and  third  persons,  to  which  the  lender  was 
no  party,  cannot  be  recovered  back  by  the  lender ;  he  having  full 


{p)  Harris  v.  Huntback,  1  Burr. 
373. 

(q)  5  M.  &  P.  2G  ;  7  Biiig.  266. 

(r)  The  South  Sea  Company  v.  Dun' 
comb,  Stra.  919;  The  Bank  of  Eng- 
land V.  Glover,  Lord  Raym.  753  ;  Law- 
tim  V.  Newlandf  2  Stark.  H.  73 ;  Ernes 
V.  Widdowson,  4  C.  (Sc  P.  161.  Money 


lent  on  tlie  pledge  of  goods,  of  which 
the  pawner  was  only  tenant  for  life ; 
Hoare  v.  Parker,  2  T.  R.  376,  cited 
Boyson  v.  Coies,  6  M.  &  Sel.  24,  per 
Bayley,  J. 

(«)  King  v.  King,  3  P.  Wms.  361. 

(0  Hick  V.  KeaU,  4  B.  &  C.  71  ; 
6  Dowl.  .Sc  R.68,  S.  C.,;irr  Bayley,.). 

H  H 
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discharge  it,  the  law  infers  that  the  defendant  requested  the 
plaintiff  to  make  the  payment  for  him,  and  gives  the  action  for 
money  paid.  As  if  the  plaintiff  paid  rent  due  from  the  defend- 
ant, in  consequence  of  the  plaintiff's  goods  being  duly  distrained 
for  such  rent  (i).  And  it  appears  to  be  unnecessary  for  the 
plaintiff,  in  such  case,  to  resist  the  distress,  (if  valid)  by  replevy- 
ing or  bringing  an  action,  in  order  to  entitle  him  to  reimburse- 
ment from  the  tenant  (Ar).  And  the  payment  by  an  under-tenant 
to  the  ground  landlord  of  rent  due  to  him,  will  not  be  considered 
voluntary,  merely  on  account  of  the  ground  landlord  giving  time 
to  the  undertenant  for  the  payment  of  the  rent  (2). 

Reastance,  in  the  first  instance,  to  a  demand  claimed  to  accrue 
due  at  intervals,  dereliction  of  that  resistance,  and  subsequent 
and  uniform  acquiescence,  will  sometimes  preclude  a  party  from 
contending  that  monies  paid  in  respect  of  such  demand  were 
paid  by  compulsion.  Thus,  where  in  1814  a  distress  was  made 
on  a  tenant  for  the  whole  of  the  rent  due  from  him,  and  there 
was  a  wrongful  refusal  to  allow  the  land  tax,  (the  lease  being 
silent  on  the  subject,)  although  the  tenant  protested  against  his 
•liability  to  pay  it ;  but  during  five  succeeding  years  he  paid  the 
land  tax,  without  disclaiming  liability  ;  it  was  held,  that,  in  1820, 
he  could  not  recover  from  his  landlord,  in  an  action  for  money 
paid,  any  part  of  the  sums  so  paid  by  him  for  land  tax  (m). 

A  trustee  under  a  will,  who  pays  the  legacy  duty  upon  an 
annuity,  after  the  expiration  of  four  years  from  the  testator's 
death,  may  recover  the  amount  from  the  legatee  as  money  paid 
for  his  use  (n). 

Where  a  gaoler,  or  a  sheriff,  or  his  officer,  becomes  liable  to 
a  debt,  sought  to  be  recovered  in  an  action  against  a  third  person, 
in  consequence  of  some  actual  misconduct  or  breach  of  duty  on 
the  part  of  the  gaoler,  &c.,  the  latter  cannot,  after  he  has  satisfied 
the  debt,  recover  the  amount  from  the  original  debtor,  as  money 
paid  by  compulsion  for  his  use  (o).   But  an  action  for  money  paid 


(0  Exall  V.  Partridge,  8  T.  R.  308  ; 
Sapsford  v.  Fletcher,  4  T.  R.  512; 
Hussey  v.  Crickitt,  3  Camp.  168 ; 
Potimal  V.  Ferrand,  6  B.  &  C.  444  ; 
9  Dowl.  &  R.  603.  S.  C. 

(A)  See  Maydew  v.  Forrester, b  Taunt. 
615;  Brawn  \.  Hodgson,  4  id.,  189; 
Aiutenr,  Ward,  Ry.  &  M.  116;  ante, 
401 ;  Haiesv.  Freeman,  1  B.  &  B.399. 

(0  C/irter  v.  Carter,  2  M.  &  P.  732 ; 


5  Bing.  406,  S.  C.  Mortfi^a^ee  of  a 
term  when  liable  to  tenant  who  pays 
tlie  pfTound  rent;  Stime  v.  Ewins, 
Peake'sAddl.  C.94. 

(m)  Spraqg  v.  Hammond,  2  B.  Sc 
B.  59;  4  Moore,  431,  S.  C. 

(»)  Hales  V.  Freeman,  I  B.  &  B.  391 ; 
4  Moore.  21,  S.C. 

(o)  Pitcher  v.  Bailey,  8  East,  171 . 
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for  the  use  of  the  defendant,  may  be  maintained  by  a  sheriff's 
officer,  who  has  paid  the  debt  and  costs  on  an  attachment  against 
the  sheriff;  bail  above  not  having  been  put  in,  through  the  mis- 
conduct of  the  defendant  in  imposing  insufficient  bail  on  the 
sheriff,  and  the  defendant  having  promised  to  indemnify  the 
officer,  both  before  and  after  the  payment;  the  officer  cannot, 
however,  recover  beyond  the  debt,  on  the  common  count  (/?). 

Where  the  indorsee  of  a  bill  of  exchange  being  sued,  paid 
part  of  the  amount  to  the  holder,  who  had  recovered  judgment 
against  the  acceptor,  it  was  held  he  might  recover  the  same  against 
the  acceptor,  (who  had  paid  the  remainder  of  the  bill,)  as  money 
paid  to  his  use.  Lord  Tenterderiy  C.  J.,  said,  "  that  the  plaintiff 
was  entitled  to  recover,  upon  the  general  principle  that  one  man  who 
is  compelled  to  pay  money,  which  another  is  bound  by  law  to  pay, 
is  entitled  to  be  reimbursed  by  the  latter ;  and  I  think  that  money 
paid,  under  such  circumstances,  may  be  considered  as  money  paid 
to  the  use  of  the  person  who  is  so  bound  to  pay  it "  {q).  So,  where 
the  plaintiff  accepted  a  bill  of  exchange  for  the  accommodation 
of  one  H,<,  who  deposited  it  with  the  defendant,  as  a  security  for 
goods  bought  of  him  ;  and  H.  afterwards  pmd  for  the  goods ;  but, 
he  being  further  indebted  to  the  defendant,  the  latter  proposed 
to  restore  the  bill,  and  subsequently  indorsed  it  for  value  to  a 
third  person,  who  sued  the  plaintiff  thereon,  and  compelled  him 
to  pay  the  amount  with  costs ;  it  was  held,  that  the  plaintiff  might 
recover  from  the  defendant  the  amount  of  the  bill  on  a  count  for 
money  paid  :  and  semble,  that  he  nught  also  have  recovered  the 
costs  of  the  action  brought  against  him  by  the  holder,  had  they 
been  mentioned  in  the  particulars  of  demand  (r). 

Other  Instances  of  compulsory  Payments. — Where  a  husband 
went  abroad,  and  left  his  wife,  who  died  in  his  absence,  it  was 
held,  that  a  person  who  paid  the  expenses  of  her  funeral  (suitable 
to  the  rank  and  fortune  of  the  husband),  though  without  the 
consent  of  the  husband,  might  recover  from  him  the  money  so 
laid  out  (especially  as  such  third  person  was  the  father  of  the 
wife).  And  Lord  Loughborough  observed,  "  There  are  many 
cases  of  this  sort,  where  a  person  having  paid  money   which 


(p)  White  V.  Leroux,  Moo.  &  M.  439 ;  9  Dowl.  &  R.  603,  S.  C. 
347  ;  see  Cordron  v.  Lord  Mauarene,  (r)  Bleaden  v.  Charlet,  7  Binff.  246 ; 

Peake's  R.  143.  5  M.  &  P.  14,  S.  C. ;   Ry.  &  M.  407, 

(9)  Pownal  V.  Ferrand^  6  B.  &  C.  S.  C. 
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another  was  under  a  legal  obligation  to  pay,  though  without  his 
knowledge  or  consent,  may  maintain  an  action  to  recover  back 
the  money  so  paid  "  (*). 

If  a  carrier  by  mistake  deliver  to  B,,  goods  consigned  and  sold 
to  C,  and  B.  appropriate  the  goods  to  his  own  use,  and  the 
carrier,  on  demand,  even  without  action,  pay  C.  their  value,  he, 
the  carrier,  may  recover  the  amount  from  i?.,  as  money  paid  to 
his  use  at  his  request  (t).  But  where  goods  came  to  a  wharf- 
inger, consigned  to  A,,  and  B,  believing  them  to  be  meant  for 
himself,  carried  them  to  the  wharf,  and  used  them,  before  he 
discovered  the  mistake ;  Lord  EUenborough  held,  that  the  wharf- 
inger, after  paying  A.  the  value  of  the  goods,  could  not  maintain 
an  action  for  money  paid  to  recover  the  amount  (u). 

If  one  of  two  joint  prize  agents  be  imposed  upon  by  a  person 
who  falsely  pretended  to  be  one  of  the  seamen  entitled  to  prize 
money,  and  in  consequence  pay  money  to  the  impostor,  and  is 
afterwards  obliged  to  pay  it  over  again  to  the  person  l^ally 
entitled  to  receive  it,  he  cannot  recover  from  his  co-agent  a  moiety 
of  the  money  so  paid  (x).  The  loss  must  fall  wholly  pn  the  party 
who  was  defrauded.  So  where  a  check  drawn  by  a  customer  upon 
his  banker,  for  a  sum  of  money  described  in  the  body  of  the  check 
in  words  and  figures,  was  afterwards  unlawfully  altered  by  the 
holder,  who  substituted  a  larger  sum  for  that  mentioned  in  the 
check,  but  in  such  a  manner  that  no  person  in  the  ordinary  course 
of  business  could  observe  it,  and  the  banker  paid  the  larger  sum 
to  the  holder ;  it  was  held,  that  he  could  not  charge  the  customer 
for  any  thing  beyond  the  sura  for  which  the  check  was  originally 
drawn,  there  being  no  genuine  order  or  authority  to  pay  more  (y). 

Surety, — Where  a  person  becomes  surety  for  another,  at  his 
request,  the  law  implies  a  promise  by  the  latter,  that  he  will 
indemnify  the  surety,  and  repay  him  whatever  he  may  be  com- 
pelled to  pay  the  creditor  {z).  And  bail  may  recover  against  the 
principal  any  expenses  they  may  have  reasonably  incurred  in 
taking  him  into  custody,  for  the  purpose  of  surrendering  him  (a). 


(«)  Jenkins  v.  Tucker,  1  H.  Bla.  90; 
Rogert  v.  Price^  3  Y.  &  J.  28  ;  ante, 
219. 

(0  Brown  V.  Hodgson,  4  Taunt.  1 89. 

(u)  Sills  V.  Lairuf,  4  Camp.  81. 

(x)  Mackreath  v.  Margetson,  B.  R., 
April,  1785,  MS.;  S.  C,  nomine  W II- 
reath  v.  Margetson,  4  Dougl.  278  ; 


see  Gingell  v.  Glascock  y  8  Bing. 
86  ;  1  Moore.  &  S.  125,  S.  C. 

(j/)  Hall  V.  Fuller,  5  B.  &  C.  750; 
8  D.  &  R.  404,  S.  C. 

(r)  Toussaint  v.  Martinnant,  2  T.  R. 
104.  See,  in  general,  as  to  promises  of 
indemnity,  ante,  398,  399. 

(a)  Fisher  v.  Fallows,  5  Esp.  R.  171. 
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So  a  party  who  accepts  or  indorses  a  bill  of  exchange,  or  indorses 
a  note,  without  value,  for  the  accommodation  of  another  per- 
son (i),  is  entitled,  on  paying  the  instrument,  to  recover  the 
amount  from  the  party  for  whose  benefit  he  thus  became  respon- 
sible. In  these  cases,  the  debt  paid  by  the  surety  may  be  recovered 
upon  the  common  count  for  money  paid.  The  law  implies  a 
request  by  the  defendant  to  the  plaintiff,  to  make  the  payment. 
But  any  costs  of  an  action,  &c.,  necessarily  incurred  by  the  surety, 
and  which  he  may  be  entitled  to  recover  from  the  principal,  can 
only  be  obtained  under  a  special  count  upon  the  implied  promise 
of  indemnity  (c). 

It  seems,  that  if  a  surety  take  a  bond  of  indemnity,  or  other 
specialty  counter  security,  from  his  principal,  he  cannot  resort  to 
the  count  for  money  paid  on  the  implied  assumpsit  (d). 

Contribution  between  Sureties,  —  If  several  persons  become 
sureties  for  a  third  party  for  the  same  debt,  either  jointly  or  seve- 
rally, or  by  the  same  or  different  instruments,  and  one  surety  pay 
the  demand,  and  thereby  relieve  his  co-sureties  from  liability,  he 
may  recover  against  each  co-surety  his  aliquot  share  or  proportion 
of  the  debt,  upon  an  implied  promise  to  contribute  (e).  At  law,  the 
calculation  is  made  upon  the  aliquot^  share,  in  reference  to  the 
number  of  sureties,  although  one  be  insolvent  or  a  bankrupt ;  so 
that,  if  there  be  three  sureties  for  a  debt  of  300/.  and  one  pay  the 
whole,  he  can  recover  by  action  from  a  co-surety  only  100/., 
although  the  third  surety  be  unable  to  contribute  (f).  But  the 
rule  is  otherwise  in  equity  :  where,  therefore,  in  the  above  instance, 
the  surety  would  recover  a  moiety  of  the  300Z.  from  the  solvent 
co-surety  {g). 

If  the  surety  from  whom  contribution  is  claimed  became  bound 
in  that  character,  at  the  request  of  the  surety  who  seeks  to  recover 


(h)  The  acceptor  of  a  bill  is  not  lia- 
ble to  an  indoTser,  ( there  being  no 
privity  or  promise  between  them  inde- 
pendently of  the  bill),  for  the  costs  of 
an  action  brought  by  Uie  holder 
against  the  indorser  thereon ;  Dawton 
V.  Morgan,  9  B.  &  C.  618. 

(c)  See2  Chitty  PL,  5th  ed.  316,and 
notes;  ante,  401,402. 

(d)  Toussaint  v.  Martinnant,  9,  T.  R. 
100,  104  ;  see  CrafU  v.  TVitton,  8 
Taunt.  365;  2  Moor,  411,  S.  C. 

(e)  Cowell  V.  Edwards,2  B.&  P. 268; 


Deering  v.  Winchehea,  id.,  270;  see 
2  Pothier  by  Eyans,  77  to  81.  The 
right  to  contribution  arises,  although 
the  surety  paid  the  debt,  after  having 
given  a  bond  for  it,  without  the  know- 
ledge of  the  co-sureties ;  Dunn  v.  Slee, 
1  Moor  R.  2. 

(f)  Browne  v.  Lee,6  B.  &  C.  697; 
9  D.  &  R.  700,  S.  C. 

(g)  Id.  Peter  v.  Rich,  I  Chan.  R. 
19,  34  ;  HoU  v.  Harrison,  id.,  246 ; 
Layer  y.  Nelson,  1  Vem.  456. 
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it,  he  is  not  liable ;  for  the  implied  promise  is,  in  such  case,  nega- 
tived (A).  The  right  to  contribution  does  not  extend  to  any  part 
of  the  costs  paid  or  incurred  by  the  surety,  in  attempting  to 
defend,  or  in  settling  legal  proceedings  by  the  creditor  against 
him  to  recover  the  debt  (f). 

If  there  be  several  defendants  in  an  action  ex  corUractUy  and 
the  plaintiff  recover  judgment  against  them,  and  one  pay  the 
whole  demand  recovered,  the  law  gives  him  an  action  for 
money  pud  against  the  others  to  recover  contribution  (Ar).  And 
if  one  of  two  joint  contractors,  upon  a  breach  by  them  of  their 
engagement,  agree  with  the  creditor  to  refer  the  amount  of 
dami^ges  to  arbitration,  which  is  done  without  the  consent  of  the 
other  co-contractor,  the  former,  on  paying  the  sum  awarded,  may 
recover  a  moiety  thereof  from  the  latter,  in  an  action  for  money 
paid  (f).  And  where  the  plaintiff  and  defendant  were  two  of  a 
committee  appointed  at  a  vestry  meeting  for  the  purpose  of  pro- 
secuting nuisances  on  the  waste  lands  and  highways  of  the  parish  ; 
which  committee  appointed  an  attorney,  who  prosecuted  and  ob- 
tained a  verdict ;  and  then  sued  the  plaintiff  for  his  bill  of  costs, 
which  was  referred  to  arbitration,  and  2352.  with  costs  of  the  action 
were  awarded  against  plaintiff :  it  was  held  that  the  plaintiff  might 
maintain  assumpsit  against  the  defendant  for  contribution  (fn). 

In  satisfaction  of  an  illegal  demand  of  a  third  person  against 
the  defendant. — It  has  been  held  that  an  action  lies  to  recover 
money  paid  by  the  plaintiff,  at  the  defendants  request,  to  a  per- 
son to  whom  the  defendant  had  lost  the  amount  on  an  illegal  bet 
upon  a  horse  race  (n). 

But  where  the  plaintiffs  by  the  defendant's  authority  and  in 
his  name,  laid  illegal  bets  on  horses,  and  the  bets  having  been 
lost,  the  plaintiff  paid  them,  without  the  defendant's  subsequent 
orders f  it  was  held  that  he  could  not  recover  the  money  so  paid(o). 


(h)  Turnery.  Dames,2  E8p.It478. 
A  promise  bv  one  surety  to  indemnify 
the  other,  if  he  would  become  bound 
for  the  debt,  need  not  be  in  writing ; 
Thomas  v.  Cooke,  8  B.  &  C.  728. 

( t)  Knight  v.  Hughes,  3  C.  &  P. 
467 ;  Moo.  &  M.  247,  S.  C. ;  Roach 
V.  Thompson,  Moo.  &  M.  487 ;  ante, 
401. 

(A)  Blackelt  v.  Weir,  5  B.  &  C.  387, 
388.  If  a  creditor  recover  against  one 
of  several  joint,  or  joint  and  several, 
debtors,  IB  an  action  against  him  only, 


the  claim  to  contribution  equally  arises; 
id.  Contribution  between  the  assign- 
ees of  a  banknipt ;  Eden,  2nd  ed.  214 ; 
Hart  V.  Biggs,  1  Holt  R.  245 ;  Lingard 
y.  Br&mUy,  1  V.  &  B.  114. 

(0  BumcU  V.  Minsty  4  Moor,  340. 

(m)  Holmes  v.  Williamson,  6  M.  & 
Selw.  158. 

(w)  Alcinhrook  v.  /fa//,  2  Wils.  309; 
see  per  Buller,  J.,  Petrie  v.  Hannay^ 
3  T.  R.  423,  424. 

(«)  Clayton  v.  Dilly,  4  Taunt  165 
In  this  case  the  plaintiff  was  a  princi- 
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In  Petrie  v.  Hannay  (p),  it  was  held  by  the  Court,  (against 
the  opinion  of  Lord  Kenyan^  C.  J.,)  that  if  two  persons  jointly 
engage  in  an  illegal  stock-jobbing  transaction,  and  incur  losses, 
and  employ  a  broker  to  pay  the  differences,  and  one  of  them  repay 
the  broker,  with  the  privity  and  express  consent  of  the  other,  the 
whole  sum,  he  may  recover  a  moiety  from  the  other  party,  as 
money  paid  to  his  use,  notwithstanding  the  statute  7  G.  2,  c.  8. 
The  three  judges  decided  the  point,  on  the  ground  that  the 
defendant  had  expressly  authorised  the  plaintiff  to  make  the  pay- 
ment for  him.  But  it  seems  difficult  to  support  the  judgment, 
consistently  with  modern  decisions,  for  the  plaintiff  was  a  party 
to  the  original  illegal  contract ;  his  claim  sprung  out  of  it ;  and, 
by  allowing  him  to  recover,  some  sanction  was  given  to  the  trans- 
action {q).  And  in  a  recent  case,  in  which  it  appeared  that  the 
plaintiff  and  defendant  had  entered  into  an  illegal  agreement  to 
conduct  an  unlicensed  theatre,  and  the  plaintiff  had,  at  the  defend- 
ants instance,  paid  for  him  certain  moneys  the  defendant  was  to 
pay  to  persons  he  employed  in  the  management  of  it,  it  was  held 
that  an  action  for  money  paid  could  not  be  maintained  (r). 

But  in  the  case  of  an  action  ex  delicto  against  several  for  a 
trespass,  or  for  a  tortj  (as  an  injury  to  the  plaintiff ^s  reversionary 
interest  in  a  mill,)  if  judgment  for  damages  be  recovered  against 
them,  and  one  be  compelled  to  pay  the  whole,  he  has  no  claim  to 
contribution  against  his  co-defendants  (s).  If,  however,  a  party 
recover  damages  in  cc^e  against  one  of  two  joint  coach  proprietors 
for  an  injury  sustained  by  a  passenger,  in  consequence  of  the  neg- 


pal  actor  in  the  illegal  transaction ; 
besides  which,  he  paid  the  monies 
without  orders. 

(p)  3  T.  R.  418.  This  case  was 
decided  on  the  authority  of  Faikney  v. 
Reynous  and  i2tcAar(2so7i,4Burr.2069, 
where,  to  an  action  of  debt  on  a  bond, 
the  defendant  pleaded  the  act  of  the  7 
6.  2,  c.  8;— that  the  plaintiff  and  Rich- 
ardson were  jointly  concerned  in  cer- 
tain contracts,  contrary  to  thatstatnte ; — 
that  the  plaintiff  voluntarily  paid  the 
differences; — and  that  the  bond  was 
given  by  the  defendants  for  securing 
to  the  plaintiff,  Richardson's  proportion 
of  that  loss ; — and  on  demurrer,  the 
Court  were  clearly  of  opinion  that  the 
plaintiff  was  entitled  to  recover  the 
amount  which  he  had  paid  under  the 


special  authority  of  Richardson,  though 
for  an  illegal  purpose. 

(q)  And  see  Ex  parte  Mather^  3 
Ves.  jun.  373,  per  Lord  Chancellor ; 
Chitty  on  Bills,  583  ;  Auberi  v.  Maze^ 
2  B.  &  P.  371 ;  Brown  v.  Turner,  7 
T.  R.  630 ;  Booth  v.  Hodgson,  6  T.  R. 
405;  Steers  r,  LashieVi  id.,  61; 
Mitchell  v.  Cockbume,  2  H.  Bla.  379; 
and  other  cases,  cited  Cannanv.  Bryce^ 
SB.Sc  Aid.  181 ;  and  see,  per  Abbott, 
C.  J.,  id.,  183.  As  to  money  lent  to 
pay  an  illegal  debt ;  see  ante,  465,  6. 

(r)  De  Begrus  v.  Armistead,  10  Bing. 
107. 

(*)  Merryweather  v.  Nixon,  8  T.  R. 
186 ;  Farebrother  v.  Ansley,  1  Camp. 
34a,  345;  Wilson  v.  Milner,  2  id., 
4^ 


474  MONET   HAD    AKD   RECEIVED. 

ligence  of  their  servants,  such  proprietor  may,  it  seems,  sue  his 
oo-proprietor  for  contribution,  on  proof  at  the  trial  that  he  (the 
plaintiff)  was  not  personally  present  when  the  accident  occurred  (i). 

In  order  to  sustain  the  count  for  money  paid,  it  is  also  in  general 
necessary  that  the  money  paid  should  have  been,  at  the  time,  a 
debt  for  which  the  defendant  was  originally  ot  primarily  liable  to 
the  third  party ;  otherwise  the  remedy  is  on  the  special  contract 
between  the  parties. 

The  instance  (already  mentioned)  of  a  stock-broker  payinj^ 
without  express  authority,  a  loss  on  a  stock  transaction  or  contract 
made  by  him  for  his  principal  (t^),  illustrates  this  rule.  And  in 
LigtUfooty.  Creed  (or),  where  the  plaintiff  purchased  stock,  which 
the  defendant  agreed  to  transfer  on  a  given  day,  and,  in  conse- 
quence of  a  rise,  the  loss  on  the  sale  amounted  to  45/.,  which  the 
defendant  refused  to  pay ;  and  the  plaintiff  afterwards  pud  that 
sum  to  another  broker,  by  whom  the  transfer  was  made ;  it  was 
held  that  the  pliuntiff  could  not  recover  in  an  action  for  money  paid, 
but  that  he  should  have  declared  specially  on  the  contract  with 
the  defendant,  as  his  claim  was  in  the  nature  of  unliquidated 
damages. 

3rdly.    Money  Had  and  Received. 

1.  In  general :  for  what  the  common  count  for  Money 
had  and  received  lies ;  and  of  its  form  and  nature, 
S.  Who  mayy  in  general,  maintain  it. 

3.  Against  whom  it  lies^  in  general. 

4.  When  it  lies  to  recover  a  Debt  transferred  by  a  Cre- 

ditor's Order  on  his  Debtor  to  pay  tJie  Plaintiff. 

5.  Or  Money  which  a  Principal  orders  his  Agent  to 

pay  the  Plaintiff, 

6.  Between  Principal  and  Agent. 

7.  Against  Stakeliclders, 

8.  To  recover  Money  paid  on  a  Fail ure  q/*Consideration. 
9*  Or  Money  paid  by  Mistake. 

10.  Or  obtained  by  Fraud. 

11.  Or  Oppression  or  Extortion. 

12.  Or  upon  an  Illegal  Contract. 


(0  Wooley  V.  Batte,  2  C.  ^  P.  417.      Term  Rep.  610. 

(tt)  AnU,  467 ;  Child  v.  Motley,  8        {x)  8  Taunt.  268 ;  2  Moore,  256,  S.C. 
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13.  Or  Money  unjustly  recovered  at  Law, 

14.  Or   Fees   of  Office^  4rc.,  tmjusthf  received  by  an 

Intruder. 
16.  Against  Sheriffs^  8^c. 

1.  In  general, — "  This  kind  of  equitable  action  to  recover  back 
money,  which  ought  not  in  justice  to  be  kept,  is  very  beneficial, 
and  therefore  much  encouraged.  It  lies  only  for  money  which  ex 
aeqiu)  et  bono  the  defendant  ought  to  refund :  it  does  not  lie  for 
money  paid  by  the  plaintiff,  which  is  claimed  of  him  as  payable  in 
point  of  honour  and  honesty,  although  it  could  not  have  been 
recovered  from  him  by  any  course  of  law ;  as  in  payment  of  a 
debt  barred  by  the  Statute  of  Limitations,  or  contracted  during 
his  infancy,  or  to  the  extent  of  principal  and  legal  interest  upon 
an  usurious  contract,  or  for  money  fairly  lost  at  play  :  because  in 
all  these  cases  the  defendant  may  retain  it  with  a  safe  conscience, 
though  by  positive  law  he  was  barred  from  recovering.  But  it 
lies  for  money  paid  by  mistake  ;  or  upon  a  consideration  which 
happens  to  fail ;  or  for  money  got  through  imposition  (express  or 
implied) ;  or  extortion  ;  or  oppression ;  or  an  undue  advantage 
taken  of  the  plaintiff  ^s  situation,  contrary  to  laws  made  for  the 
protection  of  persons  under  those  circumstances  (y)." 

The  form  of  the  count  is,  that  the  defendant  was  indebted  to 
the  plaintiff  in  a  certain  sum,  "  for  money  had  and  received  by 
the  defendant  for  the  use  of  the  plaintiff.*"  To  support  this,  it  is, 
as  a  general  rule,  necessary  to  prove  that  the  defendant  himselfi 
or  his  agent  (z),  actually  received  m&iiey  for  the  use  of  the 
plaintiff. 

Therefore,  if  money  in  litigation  between  two  parties  has,  by 
mutual  consent,  been  paid  over  to  a  trustee  or  stakeholder,  in 
trust  for  the  party  entitled,  it  can  be  recovered  by  the  party 


(y)  Per  Lord  Mansfield,  C.  J.,  in 
delivering  the  judgment  of  the  Court 
in  Mose»  v.  Macfarlane,  2  Burr.  R. 
1012 ;  and  see  Longchamp  ▼.  Kenny, 
iDougl.  138;  Stratonr.Ilastallj2T. 
R.  370;  Boyterr.  Dodsworfh,  6T.  R. 
681 ;  1  Chitty  Pi.,  5th  ed.  384  ;  see  2 
Pothier  by  Evans,  369,  378,  379.  In 
Johnson  v.  Johnson,  3  B.  &  P.  1 69, 
Lord  Alvanley,  C.  J.,  obserred, "  that 
in  the  case  of  Moses  v.  Macfarlane, 
some  principles  were  laid  down,  which 
are  certainly  too  large,  and  which  he 


did  not  mean  to  rely  on ;  such,  as  that 
wherever  one  man  has  money  which 
another  ought  to  have,  an  action  for 
money  had  and  received  may  be  main- 
tained." 

(z)  Agent's  receipt  when  a  receipt 
by  principal ;  Coates  v.  Bainbridge,  5 
Bing.  68 ;  2  M.  &  P.  142,  S.  C. ;  ante^ 
1 74, 180.  Various  sum8,reccived  at  dif- 
ferent times,  upon  distinct  transactions, 
may  be  recovered  under  one  count  for 
money  had  and  received ;  2  Saund. 
118,  note  (2). 
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entitled  to  it^  only  from  the  stakeholder^  and  not  from  the  other 
party  who  claimed  the  money  (a). 

It  musty  in  general,  appear  that  the  defendant  has  received 
money  or  cash,  and  not  merely  money's  worth  (6)  ;  and  therefore  an 
action  for  money  had  and  received  will  not  lie  to  recover  the  value 
of  bank  or  other  public  stock  transferred  to  the  defendant  impro- 
perly, and  still  standing  in  his  name  (c) ;  or  foreign  securities  at 
money,  unless  it  appear  that  the  defendant  has  had  an  opportunity 
of  converting  the  latter  into  British  money  ((/)•  Where  the  pro- 
perty received  by  the  defendant  is  saleable,  or  directly  or  readily 
convertible  into  money,  a  sale  and  receipt  of  money  by  him  may 
sometimes  be  presumed,  particularly  after  a  great  lapse  of  time, 
until  the  contrary  be  proved  (e).  And  if  a  stakeholder  receive 
country  bank  notes,  as  money^  the  amount  may  be  recovered, 
under  the  count  for  money  had  and  received  (y). 

Where  -4.,  residing  at  JT.,  employed  JB.,  residing  at  F.,  to  pro- 
cure payment  of  a  bill  there,  and  to  remit  the  produce  direct  to 
him  at  JT.,  and  B.  received  payment  of  the  bill,  but  remitted  the 
produce  in  bills  payable  to  the  defendant'^s  order  to  a  third  person 
at  Z.,  for  il.'s  use,  whereby  the  whole  got  into  the  hands  of  A.''& 
creditors,  Lord  Ellenboraiigh  held,  that  A.  could  not  maintain  an 
action  for  money  had  and  received  against  fi.,  to  recover  the 
amount  of  the  sum  received  in  payment  of  the  bill;  observing 
that,  as  there  was  no  special  count  for  misconduct,  the  plaintiff 
must  fail  in  limine  {g). 

It  seems  to  be  essential,  in  this  action,  that  the  plaintiff  should 
establish  a  claim  to  some  particular  or  specific  sum  of  money  as 
received  to  his  use  (h).  If  a  judgment  creditor,  who  has  an  elegit 
on  the  lands  of  the  judgment  debtor,  sue  a  receiver  of  the  rents  of 


(a)  Ker  v.  Osborne^  9  East,  378 ;  see 
jMsl  486. 

{b)  Moore  v.  Pyrke,  1 1  East,  52  ; 
Maxwell  v.  Jamieson,  2  B.  &  Al.  51 ; 
Wharton  v.  Walker,  6  D.  &  R.  288 ; 
4  B.  &  C.  163,  S.  C. 

(c)  Ant€,4M.  The  Court  will  not,  even 
though  the  parties  consent  to  it,  allow 
an  action  to  be  tried  and  decided  in 
this  form  of  action,  if  it  be  not  appli- 
cable to  the  case  ;  Ker  v.  Osborne y  9 
East,  378,  381. 

(d)  M^Lachlan  v.  Evans,  1  Y.  &  J. 
380. 

(e)  Longchamp  v.  Kenny,   1  Dougl. 


137;  Leerey  v.  Goodson,  4  T.  R.  687 
Whiimll  V.  Bennett,  3  B.  &  P.  559 
Hunter  V,  Welsh,  1  Stark.  R.  224 
M'Lachlan  v.  Evans,  1  Y.  &  J.  380 
see,  however,  Elbourn  v.  Upjohn,  I 
Camp.  572. 

(/)  Pickard  s.Bankes,  13  East,  20; 
Fox  V.  Cutworth,  cited  in  Spratt  v. 
Hobhouse,  12  Moor,  402,  403;  4  Ring. 
173,  S.  C.  In  the  latter  case,  a  check 
was  held  to  be  money,  it  being  treated 
as  such,  Sic. 

(y)  Duncan y.Skipunth,2Cfunv.6S* 
(A)  Harvey  v.  Archbold,  3  B.  &  C. 
626 ;  5  D.  &  R.  500,  S.  C. 
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the  estate,  for  rents  received  for  his  use,  and  there  be  prior 
liabilities  or  incumbrances,  it  is  necessary  to  prove  that  thej/ 
have  been  satisfied,  before  the  receiver  can  be  liable  as  for  money 
had  and  received  in  respect  of  the  rents  (f). 

Although  it  is  necessary,  in  general,  that  the  money  should 
have  been  originally  (k)  received  by  the  defendant  for  the  use  of 
the  plaintiff^;  yet  there  are  instances  in  which  this  shall  be  pre- 
sumed, or  shall  be  regarded  as  the  effect  of  the  arrangement 
between  the  parties.  And  the  defendants  admission  that  he  holds 
value  in  money,  to  which  the  plaintiff  has  become  entitled,  may 
render  him  liable  in  this  form  of  action  (/).  The  defendant 
having,  as  administrator,  received  a  sum  of  money,  which  it  was 
agreed  by  all  the  persons  entitled  to  it  should  be  applied  to  the 
funeral  of  the  testator*s  widow,  which  had  been  paid  by  the  plain- 
tiff, promised  so  to  apply  it,  and  it  was  held  that  he  was  liable 
personally  for  money  had  and  received  for  the  plaintiff's  use  (m). 

There  are  cases  in  which  a  liability  for  money  had  and  received 
may  exist,  although  no  money  was  ever  received  by  the  defendant. 
Thus  where  bankers  employed  to  receive  dividends  in  the  funds, 
had  in  their  own  books  credited  their  employers  with  the  divi- 
dends as  received,  and  had  allowed  them  to  draw,  without  having 
any  other  funds  in  thdr  hands ;  it  was  held,  that  the  bankers  were 
bound  by  the  entries  so  acted,  though  not  communicated,  and 
that  they  could  not  set  up  as  a  defence,  that  the  entries  had  been 
fraudulently  made  by  one  of  the  partners,  the  money  never 
having  been  received  by  the  house  (w).  So  where  -4.,  being  agent 
for  the  grantor  and  the  grantee  of  an  annuity,  delivered  an  account 
to  the  grantee,  by  which  it  appeared  that  the  agent  had  received 
from  the  grantor  certain  sums  on  account  of  the  annuity,  it  was 
held,  that  the  agent  having  thus  led  the  grantee  to  suppose  that 
these  moneys  were  received,  was  bound  by  the  account  delivered, 
and  was  liable  for  money  had  and  received ;  unless  he  could  shew 
he  had  given  credit  for  those  payments  by  mistake  (o).  But 
where  A.  being  the  agent  of  the  grantor  and  the  grantee  of  certain 
annuities,  ail  payments  on  account  of  the  annuities  passed  through 


(t)  See  Braithwaite  v.  WatU^  2  C.  395,  S.  C;  and  see  instances,  pott, 

fk  J.  318,  3-21 ,  322.  482  to  485. 

(k)  See  ante,  474,  as  to  money  paid  (m)  Meert  v.  Moessard,  1  M.  &  P.  8. 

for  defendant's  nse.  (n)  Honne  v.  Holland^  R.  cSc  M.  37 1 , 

(/)  See  Hennings  v.  Rothschild,  4  (o)  Shaw  v.  PicUm,7  D.  &  R.2C1 ; 

Bin^.  315 ;  12  Moor,  559 ;  Spratt  v.  4  B.  &  C.  715 ;  cited  by  Abbott,C.  J., 

IJobhouse,  4  Bing.   173;    12  Moore,  in  Shaw  v.  Dartnall,  6  H.  &  C.  65. 
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his  hands,  and  he  charged  the  grantee  a  commission  upon  all  such 
payments;  and  delivered  to  the  grantee  an  account,  and  gave 
him  credit  for  half  a  year's  annuity,  describing  it  "  as  money 
not  yet  received  ;^  and  debited  him  with  commission  upon  the 
same ;  but  in  fact  it  had  not  been  received  by  A, ;  and  he  after- 
wards became  bankrupt;  it  was  held  that  his  assignees  were 
entitled  to  be  allowed  that  sum  in  account,  by  the  grantee.  And 
where  in  one  account  credit  was  given  to  the  grantee  for  certain 
sums,  as  money  actually  received  by  A.j  and  they  had  never  been 
received ;  and  in  another  account,  subsequently  delivered,  the 
same  sums  were  placed  to  the  debit  of  the  grantee  with  his  assent ; 
it  was  held,  that  the  assignees  of  A,  were  entitled  to  credit  fc^ 
those  sums  (p). 

In  order  to  maintain  the  common  count  for  money  had  and 
received,  it  is  not  always  necessary  that  there  should  have 
been  an  express  privity  of  contract  between  the  plaintiff  and 
defendant ;  and  it  is  not  material  that  in  fact  the  defendant 
received  the  money  for  his  own  use,  and  with  intent  to  appro- 
priate it  to  his  purposes,  under  the  supposition  that  he  had 
a  right  to  do  so ;  it  legally  and  justly  belonging  to  the  plaintiff. 
There  are  many  cases  in  which  the  plaintiff  may  waive  the 
original  tort  committed  by  the  defendant,  and  through  the  medium 
of  which  the  defendant  received  the  money,  and  sue  as  for  money 
had  and  received  {q).  As  where  the  defendant  tortiously  takes 
the  plaintiff's  goods,  and  sells  them,  and  receives  the  produce  (r), 
or  extorts  money  by  detaining  them  (s)  ;  or  receives  the^l?^*  of  an 
ojffwe  into  which  the  defendant  has  intruded  {t).  It  is  also  laid 
down,  that  money  had  and  received  lies,  if  a  person  go  and 
receive  my  rents  from  my  tenants  (w).  In  Hasser  v.  Wallis  (t;), 
it  appeared  that  the  plaintiff,  being  ajeme  sole^  married  the  defen- 


{p)  Shaw  V.  Dftrtnall,  9  D.  &  R. 
64  ;  6  B.  &  C.  56,  S.  C.  In  Shaw  v. 
Woodcock,  7  B.  &  C.  73,  it  was  held 
that  the  delivery  of  four  successive  ac- 
counts by  the  agent  of  the  gjantee  of 
the  annuity,  charging  himself  with  the 
annuity,  though  not  received,  and 
sometimes  stated  in  the  account  not  to 
be  so,  and  the  debiting  the  grantee 
with  commission  on  the  receipts,  and  the 
payment  of  the  balances  without  any 
claim  by  the  agent  to  allowance  of  the 
money,  would  evidence  an  agreement 
by  the  agent  to  guarantee  the  annuity. 

(9)  See  1  Chitty  PI.  5th  ed.   113. 


385, 386. 

(r)  Id.  Lamine  v.  Dorrell,  2  Lord 
Raym.  1216;  Foster  v.  Stewart,  3  M. 
<Sc  Selw.  191 ;  Young  v.  Marshall,  8 
Bing.  43 :  aiiter,  if  under  a  distress, 
Lindon  y.  Hooper,  Cowp.  414. 

(5)  Post,  Division  11. 

(t)  Post,  Division  14. 

(m)  See,  per  Heath,  J.,  Lightly  v. 
Clousten,  1  Taunt.  114;  this  must 
mean  where  he  receives  them  as  my 
agent.  See  post,  479,  and  480,  n.  (6).  1 

(v)  1  Salk,28;  11  Mod.  146,  S.C; 
see  Damton  v.  Pigman,  Peake's  Ad^l. 
Cas,  111,  post,  480,  note  (6). 
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daiit  WalliSj  who  was  in  truth  married  to  another  woman; 
WaUis  made  a  lease  of  the  wife'^s  land,  reserving  rent,  and 
receiving  the  rents  from  the  tenants.  Upon  this,  the  plaintiff 
discovering  the  former  marriage,  brought  an  indebitatus  as&umpsU 
against  WaJlis  for  so  much  money  received  to  her  use.  ^^  And 
after  verdict  on  noru^issumpsity  it  was  objected  that  WaUis 
having  no  right  to  receive,  the  tenant  was  not  discharged,  and 
therefore  an  action  lay  against  the  tenant,  who  has  his  remedy 
over  against  Wallis,  But  the  Court  held  Wallis  was  visibly  a 
husband,  and  the  tenant  discharged ;  at  least  that  the  recovery 
against  Wallis  in  this  action  would  discharge  the  tenant,  for  this 
would  be  a  satisfaction  to  the  lessor." 

Where,  however,  a  person  claiming  title  to  land,  but  having  no 
title,  induces  the  tenants  of  the  owner  to  pay  him  their  rents,  and 
receives  and  retains  the  same  adversely ^  an  action  for  money  had 
and  received  is  not  the  proper  remedy  against  the  party  thus 
wrongfully  obtaining  the  rents ;  his  title  cannot  be  tried  in  that 
form  of  action  (x). 

And  the  count  for  money  had  and  received  is  not  in  general 
sustainable  where  all  privity  of  contract  between  the  plaintiff 
and  defendant  is  expressly  negatived  by  the  facts,  and  the  defen- 
dant received  the  money  solely  for  and  under  the  authority  of 
another  person. 

</.,  an  attorney,  who  was  accustomed  to  receive  certain  dues  for 
the  plaintiff,  his  client,  went  from  home,  leaving  JB.,  his  clerk,  at 
the  office.  B.,  in  the  absence  of  his  master,  received  money  on 
account  of  the  above  dues  for  the  client,  (which  he  was  authorised 
to  do),  and  gave  a  receipt,  signed  "  5.,  for  Mr.  J^  J.  was  in  bad 
circumstances  when  he  left  home,  and  he  never  returned ;  but  it 
did  not  appear  that  his  intention  so  to  act  was  known  at  the  time 
of  the  payment,  to  B.  B,  afterwards  refused  to  pay  the  money 
over  to  the  client,  and  in  assumpsit  brought  against  him  for 
money  had  and  received,  it  was  held  that  the  action  did  not  lie, 
for  that  the  defendant  received  the  money  as  the  agent  of  his 
master,  and  was  accountable  to  him  for  it,  the  master  on  the 
other  hand  being  answerable  to  the  client  for  the  sum  received  by 
his  clerk ;  and  there  was  no  privity  of  contract  between  the  present 
plaintiff  and  defendant  (y), 

(a?)  Clarance  v.  Marshall,  Hil.  Term,  (y)  Stephens  v.  Badcack,  3  B.  &  Ad. 

1834,  K.  B.,  I  Chitty  PI.  dth  ed.  386.       354. 
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^.,  JB.,  and  others,  were  owners  of  a  ship,  in  the  service  of  the 
East  India  Company.  B.  was  managing  owner,  and  employed  C 
as  his  agent  for  general  purposes,  and  amongst  others  to  receive 
and  pay  monies  on  account  of  the  ship ;  and  C  kept  a  separate 
account  in  his  books  with  £.,  as  such  managing  owner.  To  obtain 
payment  of  a  sum  of  money  due  from  the  Ea^t  India  Company^ 
on  account  of  the  ship,  it  was  necessaiy  that  the  receipt  should 
be  signed  by  one  or  more  of  the  owners,  besides  the  managing 
owner ;  and  upon  a  receipt  signed  by  B,  and  one  of  the  other 
owners,  C.  received,  on  account  of  the  ship,  2000/.  from  the  East 
India  Company^  and  placed  it  to  ^.'s  credit  in  his  books,  as 
managing  owner.  The  part  owners  having  brought  money  had 
and  received,  to  recover  the  balance  of  that  account,  it  was  held, 
that  C  had  received  the  money  as  the  agent  of  B.^  and  was 
accountable  to  him  for  it ;  that  there  was  no  privity  between  the 
other  part  owners  and  C,  and  consequently  that  the  action  was 
not  maintainable  (z). 

2,  Who  may^  in  general^  maintain  the  Action. — We  have 
already  slightly  noticed  the  rule,  that  in  order  to  maintain 
money  had  and  received,  the  plaintiff  must  shew  that  the 
defendant  has  received  some  specific  sum  for  his  use  (a).  It  is 
necessary  that  the  money,  or  the  goods,  the  proceeds  whereof  the 
plaintiff  claims,  should  originally,  or  at  the  time  of  the  action 
brought,  have  belonged  to  him  {b).  But  where  the  defendant  was 
a  mere  wrong-doer  in  taking  goods,  and  he  sells  them,  and  receives 
the  proceeds,  the  party  from  whose  possession  they  were  taken 
may  maintain  money  had  and  received  to  recover  the  proceeds, 
without  proving  any  title  to  the  goods  beyond  mere  possession  : 
and  if  the  plaintiff  be  entitled  to  the  money  the  action  lies, 
though  the  money  were  received  indirectly,  and  even  if  it  were  not 
the  identwal  produce  of  the  goods  taken  (c).  And  where  the 
trustee  of  a  bill  of  exchange  sued  thereon  for  the  benefit  of  A.t 
and  the  defendant  in  the  action  escaping,  the  trustee  recovered 


(r)  Sims  V.  Brittain,  4  B.  &  Ad. 
375. 

(a)  Ante,  480. 

{b)  Thurston  v.  Mills,  16  East,  274. 
A.,  being  a  bankrupt,  continued  in 
possession  of  his  estate  and  granted  an 
annuity  out  of  certain  premises  to  B. 
The  tenant  in  possession  paid  the  rent 
to  /i.  to  prevent  a  distress.  Held  that 
t)w  }issignees  could  not  sue  B,  for  money 


had  and  received ;  tliat  they  should  sue 
the  tenant  for  the  rent,  and  he  should 
sue  /?.  for  the  money  wrongfully  re- 
ceived. Daifiton  V.  Pit/man,  Feake 
Add.  C.  111.  Sed  ride  per  Heath, 
J.,  in  Lightlei/ V,  Clouston,  1  Taunt. 
114,5;  an/f,  478,  479. 

(c)  AUanson  v.  Atkintofiy  1  M.  & 
Selw.  583 ;  Glyn  v.  Hertel,  8  Taunt. 
225. 
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against  the  sheriff,  it  was  held  that  A,y  the  cestui  quf  trusty  ini| 
maintain  money  had  and  received  against  the  trustee  to  reco 
the  sum  obtained  from  the  sheriiT,  allowing  the  trustee  his  cc 
and  expenses  (d). 

Srdly.  Against  whom  it  lies,  in  gciieraHe), — This  action  is 
in  general  maintainable  against  a  mere  hea/rer  of  money  from  < 
person  to  another  (y*).     It  should  in  general  be  brought  agai 
the  principal :  and  not  against  a  mere  receiver  or  collector  (gf) ; 
an  agent  or  other  party  who  has  paid  over  the  money  to  anotl 
according  to  the  directions  of  the  party  who  deposited  it  "^ 
him  (A) ;  or  against  a  clerk,  or  an  attorney^  who,  without  payinj 
over,  received  it  expressly  under  the  authority,  and  for  and  in 
name,  of  his  employer  (t).     So  this  action  cannot  be  maintaii 
against  a  churchwarden  to  recover  back  dues  which,  previous  to 
commencement  of  the  action,  had  been  paid  over  by  him  to 
trustees  of  a  chapel,  for  whom  it  was  received  (Ar).    And  where 
arbitrator  received  money  in  dispute  as  a  deposit,  until 
question  could  be  decided,  and  paid  it  over  according  to 
award,  to  the  person  whom  he  considered  entitled  to  it,  it 
held,  that  although  the  person  who  deposited  the  money 
previously  committed  an  act  of  bankruptcy,  the  assignees  co 
not  sue  the  arbitrator  for  money  had  and  received,  he  beit 
mere  gratuitous  holder  or  carrier  of  the  money,  and  having  j 
it  over  boncijide  without  knowledge  of  the  act  of  bankruptcy 
But  if  money  be  paid  by  mistake  to  an  agent,  and  placed  by 
to  the  account  of  his  principal,  but  not  paid  over,  money  had 
received  lies  against  the  agent,  at  the  suit  of  the  payer.     And 
mere  passing  such  money  in  account,  or  making  rests,  without 


{d)Rawlolh.  Bell,  1  M.&Selw.714. 

(c)  As  to  suinp:  a  trustee  for  money 
had  and  received ;  see  ante,  226, 227 ; 
an  executor,  ante,  220 ;  or  official  or 
other  assignee  of  a  bankrupt,  ante^  212 
and  note  (o).  Liability  of  auctioneer, 
an/e,  246;  and  ;ws<,  4*87, 488 ;  sUke- 
holders,  post,  486 ;  governmeut  agents, 
ante,  224,  225.  The  trustees,  &c.  of 
a  benefit  society  cannot  be  sued ;  the 
only  remedy  is  by  arbitration  under  the 
statute.  Crisp  y.  Bunhury,  8  Bing. 
394 ;  1  Moo.  &  S.  646. 

(/)  Coles  V.  Wright,  4  Taunt.  198  ; 
recognised  in  Tope  v.  Hockin,  7  B.  -Sc 
C  llO, per  Lord  Tenterden, C.  J.  The 
general  rule  is,  that  the  true  owner  of 


property  misapplied  by  an  agent 
follow  it;  ao-exception  exists  in 
case  of  the  ordinary  currency  ol 
country ;  see  ante,  304,  305 ;  La\ 
Smyth,  7  Bing.  292,  284 ;  5  M.  < 
82;  ;wrTiudal,  C.  J. 

(g)  Sadler  v.  Evans,  4  Burr.  1 
Greenway  v.  Hurd,  4  T.  R.  553, 
555,  notes. 

(A)  Btdler  ▼.  Harrison^  Cowp. 
Whitehead  v.  Evans,  5  Moore,  105, 

(i)  Ante,  479;  Banm  v.  Hus\ 
4B.  &  Ad.  611. 

(*)  Ilorsfall  V.  Handlay,  8  Ti 
136;  2  Moore,  5. 

(/)  Tone  V.  Hockin,  7  B.  &  C. 
0  D.  &  11.881,  S.  C. 
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new  credit  given^  fresh  biRs  accepted,  or  further  sums  advanced 
for  the  principal  in  consequence  of  it,  is  not  equivalent  to  a 
payment  of  it  over  (m).  And  if  the  money  be  paid  over  by  the 
agent,  it  must  be  an  innocent  and  bondjide  payment,  without 
knowledge  of  the  plaintiff  ^s  claim.  An  attorney,  who  was  also  an 
auctioneer,  received  a  deposit  on  property  which  he  had  sold  by 
auction,  and  after  queries  raised  on  the  title,  and  before  they  were 
cleared,  paid  over  the  deposit  to  his  principal.  On  demand  of  the 
deposit  by  the  buyer,  he  answered  that  his  principal  would  not 
consent  to  return  it,  and  would  enforce  the  contract.  It  was  held 
that  the  buyer  might  recover  the  deposit  from  the  auctioneer  as 
money  had  and  received  to  the  plain  tiff  ^s  use ;  1st,  because  the 
defendant,  as  attorney,  Aodno^ic^  that  the  title  was  not  completed 
before  he  paid  over  the  money;  2ndly,  because  he  misled  the 
plaintiff  to  sue  himself,  by  not  saying  he  had  paid  it  over  (n). 

4thly.  When  it  lies  io  recover  a  debt  transferred  by  a  creditor's 
order  onhis  debtor  to  pay  the  plaintiffi^^In  Tatlock  v.  Harris  (o), 
BuUerj  J.,  put  this  case:  ^^  Suppose  A.  owes  B.  100/.,  and  B. 
owes  C  100/.,  and  the  three  meet,  and  it  is  agreed  between  them 
that  A.  shall  pay  C.  the  100/.,  B.^  debt  is  extiinguishedj  and  C 
may  recover  that  sum  against  A.^*  And  this  doctrine,  (which  affords 
an  exception  to  the  general  rule  that  a  debt  cannot  be  assigned  at 
law  so  as  to  enable  the  assignee  to  sue  in  his  own  name  (p)),  has 
been  recognised  in  subsequent  cases.  In  such  case,  however,  it 
seems  necessary,  in  order  to  enable  the  plaintiff  (C.)  to  sue  A.  as 
for  money  had  and  received^  that  the  debt  originally  due  to  him, 
the  plaintiff,  from  the  third  person  (JS.)  should  be  extinguished  by 
the  new  arrangement  (9).  The  debt  due  to  the  plaintiff,  from  B., 
is  not  extinguished,  unless  there  be  a  communication  between  all 
parties,  and  an  express  agreement  by  the  plaintiff  to  accept  the 
defendant  only,  as  his  debtor  (r). 


(m)  Butler  v.  Harrison^  Cowp.  565  ; 
Cox  V.  Prentice,  3  M.  &  Selw.  344 ; 
Peto  V.  Bladesy  6  Taunt.  657 ;  Edwards 
V.  Hodding,id,j8\5, 

(n)  Edwards  v.  Hodding,  5  Taunt. 
S\5,c\tedHorsfall  v.  Handley,  8  Taunt. 
136, 2  Moo.  5,  and  approved  of  by  Lord 
Tenterden  in  Gray  v.  Guttei-idgcy  3  C. 
•Sc  P.  40,41. 

(o)  3  T.  R.  1 80 ;  Wilson  v.  Coupland, 
5  B.  &  Al.  228. 

(p)  Fairlie  v.  Denton,  8  B.  ^  C.  395. 
(g)  Ciixon  V.    Chadley^  3  B.  &  C. 


591 ;  5  D.  &  R.  417,  S.  C. ;  Wharton 
V.  Walker,  4  B.  &  C.  163;  6  Dowl.  & 
R.  288.  See  Ward  v.  Evans,  Ld. 
Raym.  928. 

(r)  Wilson  v.  Coupland,  Cuxoa  v. 
Chadley,  ubi  supra.  See  particularly 
Wharton  v.  Walker,  4  B.  &.  C.  166. 
6  Dowl.  (Sc  R.  288.  What  is  not  such 
an  extinguishment  of  a  debt  due  to  two 
partners  dissolving  partnership  as  will 
render  the  remaining  partner  only  the 
cre<litor ;  Biggs  v.  Fellows,  8  B.  &  C. 
40^-,    I  Man.   8c  Ryl.   450.     These 
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In  Fairliey.  Denton  {s\  it  was  held  that  if  there  be  a  defined 
and  ascertained  debt  due  from  A.  to  B,,  and  a  debt  to  the  same  or 
a  larger  amount  be  due  from  C.  to  A.^  and  the  three  agree  that 
C  shall  be  JB.'s  debtor  instead  of  A,,  and  C.  promise  to  pay  JB., 
the  latter  may  sue  C. ;  but  that  in  such  action  the  plaintiff*  (B.) 
must  shew  that  at  the  time  when  the  defendant  (C.)  promised  to 
pay  him  (B.)  there  was  an  ascertained  debt  due  from  A.  (the 
third  party)  to  him,  the  plaintiff  B,  But,  according  to  a  recent 
case(/),  if  S.  be  indebted  to  /.,  and  G.,  being  indebted  to  6\,  S. 
request  G.  to  pay  /.  whatever  might  be  due  from  G.  to  S,^  and 
G.  promise  to  do  so  when  the  amount  is  ascertained ;  and  after 
the  amount  has  been  ascertained,  and  before  it  be  paid,  S.  l)ecome 
bankrupt ;  /.  may,  notwithstanding  the  bankruptcy  of  S'.,  claim 
from  G.  the  amount  of  the  debt  to  /.  The  Court  considered  that 
there  was  an  equitable  assignment  of  the  debt  due  from  G.  to  S., 
which  bound  the  assignees  of  the  latter. 

Whether  the  common  count  for  money  had  and  received  is  the 
proper  form  of  remedy  in  the  first  mentioned  instance,  if  the  defen- 
dant were  not  originally  indebted  to  the  third  party,  {B)yfor  money 
had  and  received,  or  whether  the  action  should  not  be  in  special  as- 
sumpsit upon  the  defendant's  promise,  may,  however,  be  doubtfuK 
The  case  of  Israel  v.  Douglas  (i/),  is  an  authority  in  favour  of  the 
common  count.  And  Lord  Ellenhorough  is  reported  (x)  to  have 
said,  that,  with  respect  to  Israel  v.  Douglas,  ^^  he  did  not  feel  a 
difiiculty,  because  it  was  an  accepted  transfer :  it  was  money  had 
and  received  by  the  operation  of  the  agreement."  It  is,  however, 
observable  that  Wilson,  J.,  differed  from  the  other  judges  in 
Israel  v.  Douglas;  and  Mr.  J.  Lawrence  observed,  in  Taylor  v. 
Higgifis  (y),  that  it  had  since  been  mentioned  in  the  King'*s 
Bench,  and  was  not  approved  of  upon  that  point  (z).     If  not 


promises  to  pay  the  plaintiff,  instead  of 
the  original  creditor,  need  not  be  in 
writing ;  Hodgson  v.  Anderson^  3  B. 
&  C.  842;  5  D.  &  R.  735,  S.  C. ; 
Crotrfooi  V.  Gwmeii^  2  M.  &  Scott, 
473 ;  9  Binp:.  372,  S.  C- 

(*)  8  B.  <Sc  C.  395. 

(l)  Crowfoot  V.   Gurnet/ y  S  M.  & 
Scott,  473  ;  9  Bing.  372,  S.  C. 

(tt)  1  Hen.  Bla.  239.  A.  being  in- 
debted to  B.,  for  brokerage,  and  6.  in- 
debted to  C,  for  money  lent,  B.  gives 
an  order  to  A.  to  pay  C.  the  sum  due 


from  A.  to  B.  as  a  security,  on  which 
C.  lends  B.  a  further  sum  ;  and  the 
order  is  accepted  by  A.  On  the  refusal 
of  A.  to  comply  with  the  order,  C. 
may  maintain  an  action  far  money  had 
and  received  against  him .     Id. 

{x)WiUianu  v.  Everett,  1 4  East, 687, 
note  (a). 

(y)3Ea55t,  171. 

(z)  See  Wharton  ▼.  Tfii/A£T,«iipra  that 
the  declaration  should  be  special,  if  the 
original  debt  due  from  defendant  were 
not  for  money  had  and  received.    See 

1\  % 
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necessary,    it   would   certainly,  therefore,  be  safer  to  declare 
specially. 

A  person  cannot  revoke  an  authority  to  his  debtor  to  pay  the 
debt  to  a  third  party,  the  creditor  of  the  former,  after  the  debtor 
has  given  a  pledge  to  such  third  party  that  he  will  pay  the  money 
according  to  the  authority  (a). 

5.  Or  Money  which  a  Principal  orders  his  Agent  to  pay  the 
Plaintiff, — ^A  direction  to  a  banker,  or  other  agent,  to  hold  the 
money  of  the  principal  at  the  disposal  of  T.S.^  is  revocable 
until  actual  appropriation  or  payment,  according  to  the  order  (ft). 

Where  bankers  received  bills  from  their  foreign  correspondent, 
with  directions  to  pay  the  amount  to  the  plaintiff,  but  on  being 
applied  to  by  him,  refused  so  to  do,  and  declined  to  act  upon  the 
orders  given,  although  they  afterwards  received  the  amount  of 
the  bills ;  it  was  held,  that  an  action  for  money  had  and  received 
was  not  sustainable  against  the  bankers,  on  the  ground  that  there 
was  no  privity  between  the  plaintiff  and  them,  they  having,  on 
the  contrary,  repudiated  the  same  (c).  And  hord  EQenborouyh 
observed  (d),  ^^  it  is  entire  to  the  remitter  to  give  and  counter- 
mand his  own  directions  respecting  the  bill,  as  often  as  he  pleases; 
and  the  persons  to  whom  the  bill  is  remitted  may  still  hold  the 
same  till  received,  and  the  amount,  when  received,  for  the  use  of 
the  remitter  himself,  until  by  some  engagement  entered  into  by 
themselves  with  the  person  who  is  the  object  of  the  remittance, 
they  have  precluded  themselves  from  so  doing,  and  have  appro- 
priated the  remittance  to  the  use  of  such  person.*"  This  doctrine 
was  recognised  and  acted  upon  in  Wedlake  v.  Hurley  (e).    It 


Fairlie  v.  Denton,  8  B.  &  C.  398 ; 
Hennings  v.  Rothtchild,  12  Moor,  576  ; 
4  Bingr.  315,  S.  C. 

(a)  Hodgson  y.  Anderson,  3  B.  &  C. 
«42 ;  5  D.  &  R.  735,  S.  C;  Robertson 
V.  Faunlleroy,  8  Moor,  10  ;  Gibson  v. 
Minet,  R.  &  M.  71.  Effect  of  transfer 
in  banker's  books,  Gibson  v.  Minet, 
R.  &  M.  08 ;  S.  C.  in  I  C.  &  P.  247  ; 
2  Bing.  7y  and  9  Moor,  31.  See  also 
Buller  V.  Harrison,  Cowp.  565.  A. 
being  indebted  to  B.,  in  order  to  dis- 
cbarge  the  debt,  executed  to  B.  a  power 
of  attorney  autborising  bim  to  sell  cer- 
tain lands  of  A.:  held,  tliat  this  being 
an  authority,  coupled  with  an  interest, 
could  not  be  revoked  ;  Gautsen  v. 
Morton,  lOB.  &C.  731. 


(6)  Gibson  V.  3finet,  supra ;  Carey 
T.  Adkins,  4  Camp.  93;  Hankey  v. 
Hunter,  Peake,  Add.  C.  107.  See 
Scott  V.  Porcher,  3  Meriv.  652. 

(c)  Williams  v,  Everett,l4  East, 582 ; 
SUuart  V.  Fry,  7  Taunt.  339  ;  Gibson 
V.  Minet,  supra.  Government  officer 
when  not  liable,  though  he  has  funds 
in  band,  iScc. ;  Giblei/  v.  Lord  Palmer^ 
Stan,  3  B.  &  B.  275;  7  Moore,  91 ,  S.  C. ; 
ante,  224,  225. 

{(!)  Williams  v.  Everett,  14  East, 
597.  See  Gibson  v.  Minet,  su/^rd; 
Hodgstm  v.  Anderson,  3  B.  &  C.  842  ; 
5  Dowl.  &  R,  735. 

(e)  1  C.  ^  J,  83.  Attorney  when 
not  liable,  Baron  r.  Husbtmd,  4  B.  ^ 
Ad.  611. 
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there  appeared  that  A.  remitted  to  B.  a  bank  bill,  indorsed,  **  pay 
to  tlie  order  of  B.y  under  provision  for  my  note  in  favour  of  C., 
payable  at  the  house  of  B.y  on  IsiJanuan/,  1830;^  B,  received 
the  proceeds  of  the  bill,  and  refused  to  pay  them  over  to  C. 
In  an  action  for  money  had  and  received  by  C,  it  was  held,  that  jB. 
was  not  liable  to  C,  because  B.  had  never  assented  to  hold  the 
bill  or  money  to  the  use  of  C\  And  a  banker  who  receives  a  sum 
of  money,  the  property  of  several  persons,  from  their  agent,  who  is 
charged  to  divide  it  amongst  them  in  distinct  proportions,  known 
to  the  banker,  is  not,  after  part  of  the  money  has  been  drawn  out 
and  distributed  by  the  agent,  liable  to  any  proprietor  in  an  action 
for  his  share  (f).  But  the  principal  cannot,  even  as  against  his 
agent,  rescind  the  order,  if  a  third  person  be  induced  to  make 
advances  on  the  faith  thereof,  and  the  money  be  in  fact  appro- 
priated and  set  apart,  by  the  terms  of  the  order,  as  a  security  to 
the  third  party  (j/). 

If  goods  are  consigned  by  the  owner  to  PK.,  with  directiooft 
to  pay  over  the  net  proceeds  to  2}.,  and  IK.  employ  a  broker  t« 
sell  them,  who  receives  the  money,  B.  can  recover  from  the 
broker  the  proceeds  only,  subject  to  the  same  deductioDs  and 
allowances  as  IK.  was  entitled  to  make,  in  account  with  the  as- 
signor (//). 

The  agent  of  a  regiment,  appointed  by  the  colonel 
usual  power  of  attorney,  is  the  agent  of  the  latter,  and 
account  to  him  for  money  received  from  govemmcaii. 
sucii  money  was  eventually  payable,  not  only  to  the 
to  other  officers  and  persons  in  the  regiment  (f). 

6.  Between  Principal  and  Agent  (k). — The 
money  had  and  received  lies  by  a  principal 
recover  the  amount  of  moneys  collected  and 
for  his  use ;  or  the  proceeds  of  goods  nid  hv 
principal,  and  which  proceeds  the  agent  fav 
cases,  the  agent  is  entitled  to  a  deductkn 
expenses,  and  an  account,  &c.  should  fair 
action  be  brought.    The  action  should  be: 


(/)Pintoy.S(intos,  0TsLunLlL447,  li  jibii  n    -    Jtiur^..      '    ^  ^ 

iff)  Fisher  v.  Miller,  1  Bing.  15(»;  HTi    «  X    r  ^      —  - 

7  Moor,  .027,  S.  C. ;  RoberUon  r./otf.  lt  -^ae^  uc    '^ 

/rrriVf  8  Moore,  10.   ^fr  Fftrr"  ftm  ii st^^-au^i       3    - 

ariU,  5  M.  <Sc  P.  '^o ;  anlr^  4^,  5i 
(h) Blackburn  v.  Ki/iHer^JiuuiLa¥%. 
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not  accounting,  and  not  using  due  diligence  in  selling,  &c.  (m), 
where  an  agent  has  received  the  goods  of  his  principal  to  sell 
for  him,  and  there  is  no  proof  that  they  Imve  been  sold,  or,  if  sold, 
that  the  agent  has  received  the  amount.  But,  as  we  have  already 
observed,  in  some  cases,  a  receipt  of  money,  as  the  proceeds  of 
goods,  may  be  presumed  (n). 

If  B.  sell  a  ship  belonging  to  J.,  but  held  by  i?.  as  a  security, 
and  promise  A.  to  account  to  him  for  the  proceeds,  and  to  pay 
the  balance  which  should  appear  to  be  due,  A.  may,  (notwith- 
standing the  ship  registry  acts,)  recover  the  balance  from 
£.,  although  B.  is  the  sole  registered  owner  of  the  ship  (o). 
A  principal  who  has  lodged  money  in  his  agent's  hands  for  an 
illegal  purpose,  may,  before  the  money  is  so  apphed,  countermand 
the  agent^s  authority,  and  recover  it  back  as  money  had  and 
received  to  his  use  (p). 

It  seems  that  an  agent  who  receives  money  for  the  use  of  his 
principal  cannot  resist  an  action  by  the  latter  for  the  amount  as 
received  to  his  use,  on  the  ground  that  the  money  was  paid  to  the 
agent  by  the  third  party  under  an  illegal  contract  between  the 
latter  and  the  plaintiff;  as  for  instance,  an  illegal  bet  won  by 
the  plaintiff  of  the  third  person  (g).  An  agent  cannot  dispute 
the  title  of  his  principal :  and  therefore,  where  a  ship  originally 
belonged  to  one  of  two  partners,  and  had  been  conveyed  to  B. 
for  securing  a  debt,  and  J5.  became  the  sole  registered  owner  of 
the  ship,  and  afterwards,  as  agent  for  both  partners^  insured 
the  ship  and  freight,  and  charged  them  with  the  premiums,  &c., 
and,  on  a  loss  happening,  received  the  money  from  the  under- 
writers ;  it  was  huld  that  he  was  accountable  to  the  assignees  of 
the  surviving  partner  for  the  surplus,  after  payment  of  his  own 
debt ;  and  not  to  the  executor  of  the  deceased  partner,  to  whom 
the  ship  originally  belonged  (r). 

7,  Against  Stakeliolders* — If  two  persons  respectively  deposit 
money  in  the  hands  of  a  stakeholderj  subject  to  the  event  of  a 
legal  wager,  no  part  of  the  amount  deposited  can  be  recovered 


(m)  See2Cliittj,  PI.  5  etl.  342  to  Farmer  v.  Russell,  1  B.  &  P.  296; 

350,  and  notes.  per  Bailey,  J.,  HasieUm  v.   Jackson, 

(n)  Antej  476.  8  B.  &  C.  224 ;  2  Man.  &  Ryl.  209. 

(o)  PrmUing  v.  Hamond,  Gow  R.  4 1 .  See  Griffith  v.  Yount/,  12  East,'5 1 3. 

(p)  Taylnr  v.  Lendey,  9  East,  49.  (r)  Dixon  v.  IJamond,  2  B.  &  Al. 

(y)  Tenant  v.  Elliott,  1  B.  &  P.  3;  310. 
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from  him,  except  by  the  winner  of  the  wager  (a).  A  atakebolder; 
is  the  agent  of  both  parties,  or  rather  their  trustee.  '  It  is  not, 
in  the  case  of  a  stake  or  deposit  upon  a  legcU  wager,  competent 
to  one  party  to  rescind  the  agreement  or  wager,  and  claim  his 
stake  from  the  holder,  as  if  the  latter  were  only  his  agent  as 
regards  his  stake,  or  proportion  of  the  money  deposited.  But  if 
the  wager  be  illegal,  either  party,  even  the  loser,  may  recover 
from  the  stakeholder  the  money  he  has  deposited,  whether  the 
wager  or  event  has  been  decided  or  not:  provided  be  demand 
the  return  of  his  stake  before  the  money  has  been  actually  paid 
over  after  the  event  to  the  winner  {t).  Although  the  wager  be 
illegal,  the  stakeholder  ceases  to  be  liable  if  he  pay  over  the 
stakes  to  the  winner,  without  notice  or  dispute. 

If  A.  deposit  money  in  the  hands  of  a  stakeholder,  until  the 
extent  of  a  demand  which  B,  has^upon  A.  can  be  ascertained,  the 
stakeholder  cannot  legally  pay  thHimount  to  B.  upon  his  indem- 
nity, without  the  consent  of  A.,  before  the  clium  upon  the  latter 
is  ascertained ;  and  if  the  stakeholder  do  so,  J.,  may  maintain  an 
action  for  money  had  and  received  against  him,  without  reference 
to  B,^s  demand  (u), 

8.  To  recover  Money  paid  on  aJaUure  of  consideraiion.  * — 
Where  money  has  been  deposited  or  paid  on  a  contract,  and 
before  any  benefit  has  been  derived  by  the  payer,  or  any  part  of 
the  contract  has  been  performed  by  the  other  party,  the  consideis 
ation  wholly  fails,  an  action  may  be  maintained  upon  the  common 
count  to  recover  back  the  amount.     Thus,  if  the  purchaser  of  an 


(s)  Brandonv,  Hibbert,  4  Camp.  37 ; 
Bland  v.  ColletU  id.,  157.  An  auc- 
tioneer is  a  stakeholder  in  receiving  a 
deposit  upon  the  sale  of  property  by 
auction,  ante,  246. 

(/)  Hastelow  v.  Jackson^  8  B.  &  C. 
221.  This  was  a  wager  on  a  boxing 
match,  lost  by  the  plaintiff,  and  he 
recovered  hU  stake  from  the  defen- 
dant Tthe  stakeholder),  he  having 
claimea  the  amount  before  it  was  paid 
over  to  the  winner.  And  see  Hodson 
V.  Terrdl,  Exch.  T.  T.,  1833  ;  which 
was  an  action  to  recover  a  sum  exceed- 
ing 10/.,  paid  to  the  defendant  as  stake- 
holder, to  abide  the  event  of  a  match 
at  cricket,  and  which  was  held  to  be 
recoverable,  as  it  was  demanded  before 
it  was  paid  over.  The  Court  said/ it 
was  immaterial  that  the  result  of  the 


match  or  game, was  unfavourable  to 
the  plaintiff.  The  prior  cases  are  Cotten 
V.  Thurland,  6  T.  R.  405 ;  Smith  v. 
Bickmore,  4  Taunt.  474 ;  Batev,  Carl- 
urighty  7  Price,  540;  Robinson  v. 
Mearty  6  D.  &  K.  26.  In  EgerUm  v. 
Furzman,  R.  &  M.  213, 1  C.&  P.  613, 
S.  C,  Abbott,  C.  J.,  refused  to  try  an 
action  agBinsi  sl  stakeholder  to  recover 
the  stake  deposdted  by  the  plaintiff  on 
a  dog-fight^  and  which  tne  plaintiff 
claimed  after  the  event  was  aecided, 
but  before  the  money  was  paid  over. 
But  as  it  was  unnecessary  to  try  the 
question  which  dog  had  won  the  fight, 
the  plaintiff  claiming  only  his  stake, 
setnblc  that  the  plaintiff  was  entitled  tu 
recover.  See  IL  &  M.  214,  note, 
(u)  Cowling  v.  Beachum^  7  Moor,  465% 
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estate,  &c.,  by  auction  or  private  contract,  pay  a  sum  of  money 
as  a  deposit,  or  in  part  of  the  purchase  money,  and  a  good  title 
cannot  be  made  out  according  to  the  contract,  the  money  may  be 
recovered  back  upon  the  common  count  (v).  It  is  also  sustainable 
in  such  case  if  neither  party  is  ready  to  complete  the  contract  at 
the  stipulated  time,  and  each  party  is  in  default  {xc). 

Where  some  act  is  to  be  done  by  each  party  under  a  special 
agreemait,  and  the  defendant,  by  his  neglect,  prevents  the  plain- 
tiff from  carrying  the  contract  into  execution,  the  latter  may 
recover  back  money  he  has  paid  upon  it,  as  money  had  and 
received  to  his  use  (x).   As  where  the  plaintiff  bought  cord-wood 
of  the  defendant,  to  be  paid  for  on  a  certain  day,  and  it  was 
incumbent  on  the  defendant  to  cut  off  the  boughs  and  trunks, 
and  then  cord  it,  and  for  the  plaintiff  to  re-cord  it,  but  the  defend- 
ant neglected  to  cut  and  cord  the  whole  of  it  in  time ;  it  was  held 
that  the  plaintiff,  not  having  received  any  part  of  the  wood,  might 
recover  back  the  money  he  had  paid(^).     But  the  count  for 
money  had  and  recdved  is  not  maintainable  if  the  contract  has  been 
in  part  performed,  and  the  plaintiff  has  derived  some  benefit ;  and, 
by  recovering  a  verdict,  the  parties  cannot  be  placed  in  the  exact 
situation  in  which  they  respectively  stood  when  the  contract  was 
entered  into  (z).    Thus,  where  A.  agreed,  in  consideration  of  a 
premium,  to  let  a  house  to  J7.,  which  A.  was  to  repair  and  grant 
a  lease  of  within  ten  days,  but  B.  was  to  have  immediate  posses- 
sion ;  and  B.  paid  the  premium  and  took  possession,  and  retained 
it  after  the  ten  days,  although  A,  omitted  to  repair  and  grant  the 
lease,  it  was  held,  that  B.  could  not,  by  quitting  for  AJ^s  default, 
recover  back  the  premium  on  a  count  for  money  had  and  received  ; 
but  was  bound  to  declare  specially  for  the  breach  of  the  agree- 
ment (a).     So,  where  a  party  sold  a  patent  right,  and  the  vendee 
paid  the  money  and  used  the  patent  right,  and  enjoyed  a  benefit 
therefrom,  but  it  afterwards  appeared  that  the  patent  was  invalid ; 
it  was  held,  that  money  had  and  received  could  not  be  sustained, 
a  partial  benefit  having  been  received  by  the  defendant(6).  And, 
upon  the  same  principle,  where  the  master  and  part  owner  of  a 
vessel  agreed  to  purchase  the  moiety  of  his  partner,  and  having 


v)  Seein  iirenef9\yante,2i6io25\*  (z)  Hunt   v.   Silk^    5    East,  449; 

[w]  AnUy  248.  Seed  v.  Blandford,  2  WScJ.  278. 

[x)  Giles  w.  Edwards,  7  T.  R.  181 ;  (a)  Hunt  v.  Silk,  6  East,  449. 

fiecd  V.  Blandford,  2  Y.  .St  J.  284.  \b)  Taylor  v.  Uare,  1  Ne\i  IL  200. 
(y)  Giles  v.  Edtoatds,  7  T.  R.  181 
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paid  the  purchase  money  and  received  the  title  deeds,  which  he 
deposited  as  a  security  with  a  third  person,  had  the  entire  posses-^ 
sion  of  the  vessel  given  up  to  him ;  but  his  partner  afterwards 
refused  to  execute  a  bill  of  sale,  or  refund  the  money ;  it  was 
decided  that  an  action  for  money  had  and  received  was  not 
sustainable  (c). 

We  have  already  considered  the  cases  having  relation  to  the 
claim  of  an  infant  to  recover  back  money  which  he  has  voluntarily 
paid  as  a  deposit  or  premium  upon  a  contract  which  he  has 
entered  into  (d). 

The  rules  of  law  affecting  the  right  to  rescind  a  contract  have 
already  been  partially  considered  {e)^  and  will  be  more  fully 
noticed  in  a  subsequent  part  of  the  work  (J').  When  the  contract 
is  rescinded  either  by  the  mutual  consent  of  the  parties,  or  by 
virtue  of  a  clause  contained  therein,  the  common  count  lies  to 
recover  money  paid  by  the  plaintiff  under  the  agreement  (g). 

If  an  annuity  be  defectively  granted,  and  be  set  aside  at  the 
instance  of  the  grantor,  for  non-compliance  with  the  statute  as  to 
the  memorial,  &c.,  the  grantee  may  in  general  maintain  money 
had  and  received,  to  recover  back  the  purchase  money,  or 
price  (A).  And,  even  if  the  annuity  has  not  been  actually  set 
aside,  the  grantee  has  this  remedy,  if  the  grantor  has  commu- 
nicated to  the  grantee  that  the  memorial  is  defective,  and  has,  on 
that  ground,  treated  for  a  compromise;  although  the  grantee 
neither  demands  payment  of  the  arrears,  nor  tenders  new  securities, 
nor  delivers  up  the  old  ones,  nor  takes  any  active  measures  to  set 
aside  the  securities  before  he  sues  (i).  If  the  annuity,  being 
defective,  from  the  act  or  negligence  of  the  grantee,  in  regard  to 
the  memorial,  has  not  been  set  aside  by  the  courts  it  seems  that 
the  consideration  money  is  not  recoverable,  unless  the  grantee 
prove  that  the  grantor  has  refused  to  continue  the  payment  of 
the  annuity  ;  or,  upon  request  so  to  do,  has  declined  to  re-execute 
valid  securities.  But  it  app>ears  to  l>e  unnecessary  to  tender  back 
the  old  deeds  (j).     There  must  be  some  decisive  act  shewing  the 


(c)  Beed  V.  Blandfordy  2  Y.  &  J.  278. 

{d)  Ante,  121,  126',  Corpe  v.  Over- 
tint,  10  Biiig.  252. 

{e)  As  to  rescinding  a  contract  for  the 
sale  of  realtt/,  antfy  246 ;  or  of  goods 
upon  a  breach  of  warranty,  6ic,  anle^ 
351,302,369. 

(/)  Post,  Ch.  5  Div.  1. 

(y)  /</.,  AntCy  3{ri,  361);  Pat/nc  v. 


Whale,  7  East,  274. 

(h)  Show  V.  Webb,  1  T.  R.  732; 
Scurfield  v.  Gowland,  6  East,  241; 
Davis  V.  Bryan,  6  B.  &  C.  666,  per 
Uolrovd,  J. 

(0  Waters  v.  3faiueU,  S  Taunt.  56. 

(i)  Weddelv.  Lynam,  1  E6p.R.309; 
S.  C.2nd'l  na1,ftomMelftd(2/ev.£yRiiiN, 
Peak,  Add.  C.  30. 
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election  of  the  grantor  to  treat  the  annuity  as  void ;  and  therefore 
where  the  annuity  was  granted  more  than  six  years  before  the  action 
for  money  had  and  received  was  brought,  but  was  treated  by  the 
grantor  as  subsisting  within  this  period,  although  subsequently 
ayoided  at  his  instance;  the  Court  held  that  the  Statute  of 
Limitations  did  not  begin  to  run  until  the  annuity  had  been 
avoided  (^).  In  these  cases  the  defendant,  though  liable  to  the 
action,  is  entitled  to  deduct  from  the  purchase  money  the 
payments  made  by  him  under  the  annuity  deed  (/). 

Where,  however.  A,  purchased  an  annuity/or  his  lifey  which  was 
regularly  paid  up  to  the  time  of  his  deaths  but  no  memorial  of 
the  annuity  was  enrolled,  the  Court  held  that  ^.'s  executors  oould 
not  on  that  ground  insist  that  the  contract  was  void,  and  recover 
back  the  consideration  money  paid  for  the  annuity;  for  the 
contract  was  executed;  the  testator  had  enjoyed  the  full  consider-^ 
aiton  for  his  advance,  and  the  claim  of  the  executors  was  against 
equity  and  good  conscience  (m). 

Where  a  scheme  for  establishing  a  tontine  was  put  forth, 
stating  that  the  money  subscribed  was  to  be  liud  out  at  interest, 
and  afta*  some  subscriptions  had  been  paid  to  the  directors,  in 
whom  the  management  of  the  concern  was  vested,  but  before  any 
part  of  the  money  was  laid  out  at  interest,  the  directors  resolved 
to  abandon  the  project ;  it  was  held,  that  each  subscriber  might, 
in  an  action  for  money  had  and  received,  recover  the  whole  of  the 
money  advanced  by  him,  without  any  deduction  of  any  part 
towards  the  payment  of  the  expenses  incurred  (n)*  The  Court 
considered  that  this  was  only  the  case  of  a  proposed  partnership, 
as  there  could  be  none  until  the  money  was  laid  out  in  the 
execution  of  the  proposed  scheme.  And  Bayley^  J.,  observed, 
that  the  action  might  be  maintained,  even  if  the  scheme  had  been 
within  the  Bubble  Act  (o) ;  for  it  proved  abortive,  and  no  trans- 
ferable shares  were  ever  created,  and  the  period  had  not  arrived 
at  which  it  would  have  been  within  the  operation  of  the  statute. 

This  action  lies  to  recover  back  a  sum  of  money  paid  for  the 

(k)  Cotpper  V.  Godmond,  9  Bing.  748;  who  had  not  agreed  to  insure  his  life. 
3  Moo.  &  S.  219,  S.  C.  (m)  Davis  v.  Bryan,  6R  &  C.  651  ; 

(/)  Hicks  \.  Hicks,   3    East,    12;  9  Dowl.  &  R.  726. 
Weddel\.Lynam,8uprd,A^9,noie{j);  (n)  Nnckells  v.  Crosby,  3  B.  8c  C' 

Hills  V.  Hills,  4  Esp.  196;  Byne  v.  814;  5  Dowl.  Sc  R.  751;  ante,  197. 

F«rmn,5Vcs.jun.608,&c.  SecBurdon  See  Lloyd  v.  Sandilands,  Gow,  1.3. 
V.  Broitminy,  I  Taunt  522,  that  pre-  (o)  The  18th,  19th,  *c  20th  scctioup, 

miunis  of  a  policy  paid  by  the  grantee  repealed  by  6  G.  4,  c.  91. 
cannot  he  charged  against  the  grantor, 
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future  maintenance  of  a  bastard  child,  when  born,  if  the  child  die 
before  any  expense  is  incurred ;  or  a  sum  of  money  paid  contrary  to 
the  statute,  to  parish  officers  for  supporting  such  child,  where 
expenses  equal  to  the  amount  have  not  been  incurred  (/?)• 

If  a  party  enter  at  a  horse  race  a  disqualified  horse,  knowing 
it  to  be  so,  he  cannot,  at  least  after  the  race,  recover  back  his  stake 
from  the  clerk  of  the  course,  as  money  had  and  received  to  his 
use,  upon  the  ground  that  the  horse  never  could  have  won 
the  race  (q). 

A.  was  indebted  to  B.  in  a  sum  of  868/.,  for  which  he  was 
arrested.  C,  who  was  clerk  to  ^.'s  attorney,  directed  him  to  be 
discharged  on  paying  700/.  only;  B.  threatened  to  complain  to 
C.^s  employers ;  to  prevent  which  C.  advanced  100/. ;  B,  agreed 
that  it  should  be  re-paid  whenever  the  balance  of  168/.  should  be 
recovered  from  A.  After  the  death  of  B.  and  C  the  balance  was 
recovered ;  it  was  held  that  the  representatives  of  C.  might  recover 
the  100/.  from  the  representatives  of  B.^  on  a  count  for  money  had 
and  received  to  their  use,  and  that  there  was  no  necessity  to 
declare  specially  (r). 

9thly,  Money  paid  by  mistake : — The  count  for  money  had  and 
received  is  also  maintainable  for  the  recovery  of  money  paid 
under  a  mistake^  on  the  part  of  the  payer,  of  a  msLtenalJacL 

With  respect  to  payments  made  by  mistake,  this  difference 
exists,  namely,  that  if  the  plmntiff  were  merely  ignorant  of  the  law^ 
or  legal  effect  of  all  the  circumstances  under  which  he  paid  the 
money,  and  had  a  full  knowledge  of  the/acts,  (or  such  reasonable 
means  of  ascertaining  them,  that  he  must  be  supposed  to  have 
been  acquainted  with  them,  or  to  have  been  guilty  of  laches  in  not 
acquiring  the  information),  he  cannot  recover  back  the  money  so 
paid ;  but  if  he  were  mistaken  as  to  a  material  fact,  and  were  not 
possessed  of  such  means  of  information,  he  is  entitled  to  a  return 
of  money  paid  by  him  under,  or  in  consequence  of,  such 
misapprehension  (s). 


I. 


p)  Ante,  228,229. 

(q)  WeUar  v.  Deakim,2  C.  &  P.  618. 

(r)  PhtU  V.  Lean,  3  C.  &  P.  561. 

(«)  Lowry  v.  Bourdieti,  Dougl.  471, 
per  Duller,  J. ;  Bize  v.  Dichisnn,  1  T.  R. 
^SQ,  287, per  Mansfield,  C.  J. ;  nUbie 
V.  Lumley,  2  East,  470,  471,  per  Lord 
Klleuborough,  C.  J . ;  Stevens  v.  Lynch, 
12  East,  39,  per  Curiam ;  Brisbane  v. 


Dacres,  5  Taunt  143 ;  Gomery  y.  Bond, 
3  M .  &  Sel.  378 ;  The  East  India  Com- 
pany V.  Tritton,  3  B.  &  C.  290,  per 
flolroydjJ.;  5  D.  &  R.  214,  S.C; 
IVi/kinson  v.  Johnston,  3  B.  &  C.  434, 
;>er Abbott,  C.  J. ;  5  D.  &  R.  403,  S.  C; 
Milnes  v.  Duncan,  6  B.  &  C.  671  & 
677,678.  SirW.D.  Evans, inbis edition 
of  Pothier  (2  vol.  36^  to  407),  denies 
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Bilbie  V.  Lundey  (t)^  is  a  leading  case  upon  this  subject.  It 
was  an  action  by  an  underwriter,  upon  a  policy  on  a  ship,  to 
recover  back  money  he  had  paid  the  defendant,  as  for  a  loss  by 
capture.  A  material  fact  had  been  concealed  from  the  under- 
writer, and  such  concealment  would  have  afforded  him  a  defence; 
but  CLfier  he  had  been  apprised  of  the  concealment,  he  paid  the 
money ;  not  being  at  the  time  aware  of  the  legal  effect  thereof. 
It  was  held  he  could  not  recover  back  the  amount 

Brisbane  V.  Dacres{u)  is  to  the  same  effect.  The  captain  of  a 
king*s  ship  brought  home  in  her  public  treasure  upon  the  public 
service,  and  treasure  of  individuals  for  his  own  emolument ;  he 
received  freight  for  both,  and  paid  over  one  third  of  it,  according 
to  a  usage  heretofore  established  in  the  navy,  to  the  admiral 
under  whose  command  he  sailed.  Discovering  that  the  law 
does  not  compel  captains  to  pay  to  admirals  one-third  of  the 
freight,  the  captain  brought  an  action  for  money  had  and  received,' 
to  recover  it  back  from  the  admiral's  executrix  ;  it  was  held  by 
the  Court,  (Chambre  Justice  dissenting,)  that  he  could  not  recover 
back  the  private  freight,  because  the  whole  of  that  transaction 
was  illegal ;  nor  the  public  freight,  because  he  had  paid  it  with 
full  knowledge  of  the  facts,  although  in  ignorance  of  the  law,  and 
because  it  was  not  against  conscience  for  the  executrix  to  retain  it. 

So  if  a  tenant  voluntarily  pay  the  land  tax,  and  afterwards  for 
a  long  period  pay  his  rent  in  full,  without  claiming  any  deduction 
on  account  of  the  payments  he  has  made,  as  he  might  have  done, 
he  cannot  afterwards  recover  back  the  monies  so  paid  from  his 
landlord  (x). 

Miines  v.  Duiican  ( //),  was  the  case  of  a  payment  of  money 
under  an  ignorance  of  facts*  A  bill  of  exchange  was  drawn  in 
Ireland^  upon   the  stamp  required  by  law,   which  was  less  in 


the  soundnessof  tins  distinction,  (which 
is  clearly  established  in  the  £uglish 
law,)  and  contends  that  money  paid 
tinder  a  mere  mistake  of  law  witliout 
any  moral  duty  to  pay  it,  oiij^ht  to  he 
recoverable  back.  He  arji^ues  that  the 
legal  ignorance  of  one  man  under  no 
moral  obligation,  and  not  intending  a 
gratuitous  donation,  ought  not  to  he 
to  another  a  title  of  adventitious  acqui- 
sition. Some  of  the  writers  on  civil 
law,  and  M.  Duesseau,  a  celebrated 
French  lawyer,  support  this  opinion. 
Potbier  admits  (he  distinction.    Hy  the 


French  law  (Code  Civil,Ti!.  4,  Livre  3, 
Article  137G) :  "  celui  qui  regoii  par 
errcur  ou  sciemmni!^  ce  qui  ne  lui  est 
pas  (hi,  s'ohiifc  a  le  restituer  a  celui 
qui  la  indumenl  re^iu  Lorsqu'une 
persuune  qui,  par  frreur,  se  vroyait 
fii'bitrice,  a  requitte  un  dv.Ue,  die  a  le 
droit  de  repetition  cvntre  le  crcancier*^ 

(0  2  East,  4(59. 

(m)  5  Taunt.  143. 

(x)  Denhyv,Mowe,  1  B.  5c  Aid.  1 23; 
Sproffg  y,  Ilamuwnd,  2  B.  Sc  B.  69; 
Ante,  270,  note  (n). 

(f/)  6  B.  &  C.  671  ;  9  D.  v^-  R.  731. 
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amount  than  the  stamp  required  for  such  a  hiil  drawn  in  England; 
but  there  was  nothing  on  the  face  of  the  bill  to  shew  that  it  had 
been  drawn  in  Ireland.     The  holder  in  England  neglected  to 
present  it  for  payment,  and  held  it  a  month  after  it  was  due.   The 
acceptor  having  become  bankrupt,  the  holder  applied  for  payment 
to  the  indorser,  who  had  transferred  it  to  him.  The  latter  refused 
to  pay  it,  alleging  that  the  holder  had  made  it  his  own  by  his  laches. 
The  holder  then  threatened  to  sue  him,  alleging  that  the  bill  was 
void,  on  the  ground  that  it  was  drawn  on  an  improper  stamp. 
The  indorser  inspected  the  bill,  and  finding  that  the  stamp  was 
not  that  required  for  a  bill  of  the  same  amount  drawn  in  Englandy 
but  ignorant  of  the  fact  that  it  had  been  drawn  in  Ireland^  paid 
the  amount  to  the  holder.     It  was  held,  that  this  was  money  paid 
in  ignorance  of  the  fact ;  and  there  being  no  laches  imputable  to 
the  party  who  paid  the  money,  that  he  might  recover  it  back  in  an 
action  for  money  had  and  received.     Bayley^  J.,  said,  *^  If  a 
party  pay  money  under  a  mistake  of  the  law,  he  cannot  recover  it 
back.    But  if  he  pay  money  under  a  mistake  of  the  real  facts^ 
and  no  laches  is  imputable  to  him,  (in  respect  of  his  omitting  to 
avail  himself  of  the  means  of  knowledge  within  his  power,)  he 
may  recover  back  such  money.     In  this  case  the  question  is, 
whether  there  was,  on  the  part  of  the  plaintiff,  at  the  time  when 
he  made  the  payment,  ignorance  of  the  true  facts,  or  any  negli* 
gence  imputable  to  him,  in  not  avuling  himself  of  the  means  of 
knowledge  within  his  power.** 

The  plaintiff,  the  father  of  a  bastard  child,  upon  whom  an 
order  of  filiation  had  been  made,  paid  several  sums  in  pursuance 
of  the  order  to  the  defendant,  as  overseer  of  the  poor.  The  child 
had  been  placed  in  the  Foundling  Hospital,  and  was  there 
supported  during  the  period  for  which  the  payments  were  made. 
The  plaintiff  was  ignorant  of  these  facts,  and  was  refused  infor- 
mation respecting  the  child.  It  was  held  by  Sir  James  Mans^ 
Jicld^  C.  J.,  that  he  was  entitled  to  recover  back  these  moneys,  as 
having  been  paid  by  mistake,  and  under  a  concealment  of 
circumstances  (z). 

A  person  who,  without  knowledge  of  the  forgery,  discounts  a 

forged  navy  bill,  bank  note,  bill  of  exchange,  or  promissory  note, 

for  another,  may  recover  back  the  money,  as  paid  by  mistake. 


{z)  Hodgtm  r.  ll'iV/itfiitT, «  E«p.  U.29. 
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although  the  defendant  were  not  aware  of  the  forgery  when  he 
transferred  the  instrument  and  his  indorsement  was  not  taken.  In 
such  case  there  is  a  failure  of  the  consideration  (a) .  And  where  the 
plaintiffs,  who  were  bill  brokers,  discounted  £or  the  defendant  a  bill 
of  exchange,  which  the  latter  did  not  indorse,  and  the  signatures  of 
the  drawer  and  acceptor,  the  latter  of  whom  kept  an  account  with 
the  plaintiffs,  were  forged ;  it  was  held,  that  the  defendant  was 
liable  to  refund  the  money,  and  that  the  fact  of  his  having  paid 
over  the  amount  to  the  indorsee,  for  whom  he  was  broker,  did  not 
exonerate  him  (6).  And  if  a  banker  mistakenly  take  up  and  pay 
a  dishonoured  bill,  for  the  honour  of  a  customer,  whose  name  is 
forged,  (such  bill  having  been  presented  to  him  as  bearing  the 
genuine  indorsement  of  such  customer,)  and  the  banker  discover 
and  give  notice  of  the  forgery  to  the  holder  on  the  day  the  pay- 
ment was  made,  so  as  to  enable  him  to  give  notice  of  non-payment 
to  the  prior  parties  on  that  day,  it  seems  the  money  is  recoverable 
back  by  the  banker  from  the  holder,  to  whom  it  was  paid  by 
him  (e).  But  bankers  who  pay  a  forged  acceptance  of  a  cua> 
tomer,  made  payable  at  their  house,  to  a  bond  Jide  holder,  and 
who  do  not  discover  and  give  notice  of  the  forgery  until  it  is  too 
late  for  the  holder  to  give  notice  of  non-payment,  cannot  recover 
back  the  amount  from  him  (c2).  And  where  a  bill,  purporting  to 
have  been  accepted  by  D.,  was  presented  for  payment  to  his 
bankers  on  the  day  when  it  became  due,  and  the  latter,  believing 
it  to  be  the  general  acceptance  of  ^.,  paid  the  amount ;  but  on 
the  JbUomng  day^  having  discovered  that  the  acceptance  was  a 
forgery,  they  gave  notice  of  that  fact  to  the  party  to  whom  they 
had  paid  the  bill,  and  required  him  to  return  the  money  ;  it  was 
held,  that  the  holder  of  the  bill  is  entitled  to  know  on  the  day 
when  it  becomes  due,  whether  it  is  honoured  or  dishonoured ;  and 
that  no  notice  of  the  forgery  having  been  given  on  the  day  the 
bill  became  due^  the  parties  who  had  paid  the  money  were  not 
entitled  to  recover  (e). 

If  the  drawee  of  a  bill  accept  and  pay  it  under  a  mistaken 


(a)  Jones  v.  Rt/de,  1  Marsh.  157 ;  per  Bailey,  J. ;  4  Man.  Sc  Ryl.  679. 

6  Taunt  488,  S.  C. ;  cited  in  Cocks  v.  (d)  Smith  v.  Mercer,  6  Taunt.  76  ; 

Masterman,  9  B.  &  C.  905.  Wilkinson  v.  Johnston,  3  B.  &  C.  435, 

(b)  Fuller  V.  Smith,  It  &  M.  49.  437. 

(c)  Wilkinson  v.  Johnston,  3  B.  &  C.  (c)  Cocks  v,  Masterman.  Qu.  Why 
4!i8  ;  5  D.  &  R.  403,  S.  C. ;  cited  in  an  early  commuuication  on  ihefolfotp- 
Cocks  V.  Masterman,  9  B.  ^  C.  908,  iny  day  should  not  suffice? 
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notion  that  the  bill  is  drawn  by  his  creditor,  he  cannot  recover 
the  amount  from  a  bond  fide  holder,  on  its  appearing  that  the 
drawer"*s  name  was  a  forgery  ( /),. 

In  general,  bankers  who  pay  a  forged  check,  which  purports  to 
be  the  check  of  a  customer,  must  sustain  the  loss  (g\ ;  and  we 
have  seen  that  if  a  banker  pay  a  check,  improperly  altered  by  a 
third  person  as  to  the  amount,  he  has  no  claim  against  the  cus- 
tomer who  drew  it,  beyond  the  original  sum,  unless  the  forgery  were 
caused  or  facilitated  by  any  negligence  on  the  part  of  the  cus- 
tomer (A).  Where  the  defendant,  knowing  a  check  to  be  post- 
dated, and  that  the  drawers  were  insolvent,  presented  it  for  pay- 
ment to  the  plaintiffs,  who  were  bankers,  and  who,  without 
knowledge  of  these  facts,  paid  the  amount,  although  they  had  no 
funds  of  the  drawers  in  their  hands  at  the  time,  but  expected  some 
in  the  course  of  the  day,  it  was  held  that  they  were  entitled  to 
recover  it  back  as  money  had  and  received  to  their  use  (i). 

If  a  sheriff,  executing  a  fieri  fcuAcks,  sell  the  goods,  and  pay 
over  the  proceeds  to  the  plaintiff,  in  ignorance  of  an  act  of  bank- 
ruptcy committed  by  the  defendant  in  the  action,  and  is  after- 
wards bound  to  pay  the  amount  to  the  assignees,  he  may  recover 
it  from  the  plaintiff  in  the  original  suit  as  money  paid  in  ignorance 
of  facts  (A:). 

The  instances  in  which  an  ctge^U  may  recover  back  from  his 
principal^  money  for  which  the  former  has  prematurely  and  mis- 
takenly given  the  latter  credit,  have  been  already  mentioned  (/). 

If  a  party  voluntarily  pay  money,  which  the  law  would  not 
have  compelled  him  to  discharge,  but  which  in  justice  he  ought 
to  pay,  as  a  debt  barred  by  the  Statute  of  Limitations,  bank- 


(/)  Price  V.  Neal,  3  Buir.  1364 ; 
1  Bla.  R.  390,  S.  C. ;  Barber  v.  Gin- 
gell,  3  Esp.  60 ;  Wilkinson  v.  Johnston, 
3  B.  &   C.  434,  per  Abbott,  C.  J. ; 

6  D.  &  IL  403,  S.  C. 

(g)  HaU  V.  Fuller,  5  B.  &  C.  750; 
8  D.  &  R.  464,  S.  C. ;  Young  v.  Grote, 
12  Moor,  489, 491 ;  4  Bing.  263,  S.  C. 

(A)  Ani€y  470 ;  Maltby  v.  Carstairs, 

7  B.  &  C.  735  ;  1  Man.  &  Ryl.  511; 
Young  v.  Grole,  12  Moore,  484;  4 
Bing.  253,  S.  C. 

(i)  Martin  v.  Morgan,  3  Moor,  636; 
Gow,  123,  8.  C.  In  tbis  case  the 
parties  did  not  stand  on  fair  and  equal 


terms.  The  defendant  concealed  ma- 
terial facts,  and  was  guilty  of  a  species 
of  firaud. 

(A)  Brydges  v.  Walford,  6  M.  &  Selw. 
42;  Notley  v.  Buck,  8  B.  &  C.  160; 
2  Man.  &  R.  68.  See  Crowdcr  v. 
Long,  id,  59S,  post,  502. 

(l)  Ante,477,47S.  Money  mistakenly 
credited  on  account  between  paymaster 
and  military  officer,  when  not  recover-- 
able  back;  Skyring  v.  Greenwood, 
4  B.  &  C.  281 ;  6  D.  and  R.  401,  S.  C. ; 
Shaw  y.  Picton,  id.,  715;  Shaw  v. 
Dartnell,  6  u/.,  65 ;  9  D.  &  R.  64, 
S.  C. 
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ruptcy,  or  infancy,  &c.,  he  has  no  remedy  to  recover  it  hack  (m); 
although  the  demand  arose  out  of  an  illegal  transaction  (fi). 

If  a  party,  with  a  full  knowledge  of  the  ^/acts,  voluniarily  pay 
a  demand  unjustly  made  on  him,  and  threatened  or  attempted  to 
be  enforced  by  legal  proceedings,  he  cannot  consider  the  money 
as  paid  by  compulsion,  and  recover  the  same  back  again,  although 
he  protested  at  the  time  against  his  responsibility  (o). 

10.  Money  obtained  by  Jra%id. — Money  obtained  hy  fraud  is 
recoverable  in  an  action  for  money  had  and  received,  although  the 
fraud  were  committed  not  by  the  defendant  personally,  but  by 
his  agent ;  and  it  is  no  answer  to  such  action  that  he  is  really 
entitled  to  the  money,  if  his  right  to  it  depend  upon  a  question 
not  of  common  law  jurisdiction,  and  the  plaintiff  had  the  legal 
title  as  trustee,  &c.  (p). 

Where  the  defendant  had  fraudulently  colluded  with  J.  &, 
who  was  in  insolvent  circumstances,  to  obtain  goods  from  the 
plaintiff,  and  the  proceeds  of  such  goods  eventually  came  to  the 
defendant's  hands,  in  satisfaction  of  a  debt  due  to  him  from  «/.  S.; 
it  was  held,  that  the  plaintiff  was  entitled  to  recover  them  in  an 
action  for  money  had  and  received  (q). 

If  an  attorney,  without  any  authority,  bring  ah  action  in  the 
name  of  ^.,  (a  nominal  or  imaginary  plaintiff),  against  R,  and  the 
tatter  pay  the  costs  of  the  writ  to  the  attorney  ;  he  ( li.)  may  sue 
the  attorney,  as  for  money  had  and  received,  to  recover  back  the 
amount  (7-). 

The  case  of  moneys  received  by  a  creditor  from  his  debtor,  in 
contemplation  of  bankruptcy,  and  by  way  of  fraudulent  prefer- 


(m)  Bise  v.  Dickason,  I  T.  R  286 ; 
Farmers.  Arundel,2  Bla.  Rep. 825;  2 
Burr.  1012;  Bull,  N.  P.  132;  Munt 
V.  Stokesj  4  T.  R.  561.  Money  paid  by 
infant,  ante,  1  ?  1 ,48J).  So  by  the  French 
law :  **  La  repetitum  rCest  pas  admise 
d  Regard  de$  oblu/ations  naturelles  qui 
ofU  etS  vobmtairement  acquittees.^ 
Code  Civil,  Bk.  3,  Tit.  3,  An.  1235. 

(n)  Id,;  Dawson  v.  Remnant,  6  Esp. 
25,  26,  note;  Brisbane  v.  Dacres,  5 
Taunt.  143;  ow^,492. 

(n)  Brown  v.  M'KinaVy,  \  Esp.  R. 
279 ;  Knihhs  v.  HuU^  id,,  84 ;  Jeudwine 
V.  Slade,  2  id,,  572;  Cartwright  v. 
Rowle.g,  id,,  723  ;  Lothian  v.  Hender- 


son, 3  B.  <Sc  P.  520  ;  Brisltan*  v.  Dacret, 
5  Taunt.  147  j  Graham  v.  late,  1  M. 
^c  Sel.  610;  Skgring  v.  Grernwood,  4 
B.  &  C.290 ;  X/ilnerv.  Lhmcim,&  id,y 
679,  per  Holroyd,  J. ;  see  further  poet, 

(p)  Crockford  v.  Winter,  1  Camp. 
124  ;  Ilasxer  v.  Wallis,  \  Sjilk.  28. 
See  an  instance,  Martin  v.  Morgan^  3 
Moor,  635. 

iff)  Abbotts  V.  Bairy,  5  Moor,  98; 
Hill  V.  Perrott,  3  Taunt.  274.  JSee  on 
further  as  to  fraud  on  the  sale  or  war- 
ranty of  goods,  ante^  321,  323,  364, 
365,  369  ;  and  Index,  tit.  rescinding 
contract. 

(r)  Dupen  v.  Keeling,  4  C.  &  P.  102 
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ence,  and  which  are  reclaimable  by  the  debtor's  assignees,  maj 
also  be  mentioned  as  falling  within  this  division  (x). 

It  seems  that  if  a  party  cffter  he  has  discovered  a  fraud  practised 
on  him,  and  which  induced  him  to  enter  into  a  contract,  volunta- 
rily pay  a  sum  of  money  under  it,  with  knowledge  of  the  facts, 
he  cannot  claim  a  return  of  the  money  (y). 

II.  Or  by  oppression  or  extortion. — Money  obtwied  by  oppres- 
sion^ and  by  taking  advantage  of  the  distresses  of  others,  in 
violation  of  laws  made  for  tlieir  protection,  may  be  recovered  in 
an  action  for  money  had  and  received,  because  in  such  case  the 
parties  are  not  in  pari  delicto  (z). 

Thus  this  action  lies  to  recover  back  the  excess  of  interest  taken 
from  the  plaintiiF  on  an  usurious  loan  to  him  (a)  ;  or  money  paid 
by  A.  (the  plaintiff)  to  jB.,  in  order  to  compromise  a  qui  iam 
action  of  usury  brought  by  B.  against  A.,  on  the  ground  of  an 
usurious  transaction  between  the  latter  and  one  E.  (b) ;  or  money 
paid  by  the  plaintiff,  a  bankrupt,  as  an  inducement  to  the  defend, 
ant,  his  creditor,  to  sign  his  certificate  (c) ;  or  money  paid  to  a 
lottery-office  keeper  for  insuring  tickets,  contrary  to  the  statute 
19  G.  3,  c.  SI  {d) ;  or  money  privately  paid  to  an  outstanding 
creditor,  to  induce  him  to  concur  with  other  creditors  in  a 
composition  agreement  made  by  an  embarrassed  debtor  {e). 

A  fee  paid  by  a  publican  in  order  to  get  his  licence,  but  which 
fee  was  not  legally  claimable,  is  recoverable  as  having  been  paid 
by  compulsion  {/).  An  action  for  money  had  and  received,  is 
also  maintainable  against  a  lessee  of  turnpike  tolls,  who  improperly 
exacts  from  the  plaintiff  more  toll  than  ought  to  be  taken  (g) ;  or 


(x)  See  £deD,2(l  ed.  25 ;  Gibbins  v. 
Phillim,  7  B.  &  C.  629. 

(y)  Miles  v.  Dell,  3  Stark.  R.  25,26. 

{z)  A  nUt  475 ;  Lowry  v.  Baurdieu,  per 
Lord  Mansfield,  2  Dougl.  472 ;  Janes 
V.  BarkUi/f  trf.,  697,  n.  Money  fairly 
lost  and  paid  at  play  not  recoverable 
back  in  an  action  not  founded  on  the 
statute ;  Thistlewood  v.  Cracrqft,  1  M. 
Sc  Sel.  500. 

(a)  Smith  v.  Bromley y2  Dougl.  697, 
note  a,  b ;  Astleyy.  Reynolds^  Stra.  915; 
Williams  v.  Hedley,  8  East,  383;  Rep. 
tempote  Talbot,  40,  note ;  Loft,  345 ; 
Browning  v.  Morris^  Cowp,  792. 

(h)  Williams  V.  Hedley,  8  East,  378 ; 

(c>  Lowry  v.  Bourdieu,2  Dough  472; 
Smith  ▼.  Bromley,  id.,  697,  note  (3); 
Bui.  N.  P.  133 ;  Clarke  v.  Shee,  Cowp. 


200;  Browning  v.  Morris,  id.,  792. 

{d)  Jaques  y.  Withy,  1  U.  Bla.  65 ; 
2  Bla.  R.  1073 ;  Clarke  v.  Shee,  Cowp. 
197;  Browning  v.  Morris,  id,  790; 
Clayton  v.  Dilly,  4  Taunt.  1 65 ;  This- 
tlewood ▼.  Cracroft,  I  M.  &  Sel.  502 ; 
DntmmondY.  Day,  1  Esp.  R.  152. 

(e)  Smith  v.  Cuff,  6  M.  &  Sel.  160 ; 
see  further  post,  as  to  this.  It  is  also 
obsenrable  that  in  the  above  instance 
the  creditor  is  guilty  of  a  fraud  on  the 
other  creditors  by  receiving  the  money. 

(/ )  Morgan  v.  Palmer,  2  R  &  C. 
729  ;  4  D.  &  R.  283,  S.  C. 

(g)  1  Wightw.  22;  Lewis  v.  Ham- 
mond, 2  B.  &  AL  206 ;  Waterhouse  v. 
Keen, 4  B.  &  C.  200;  6  D.  &  R.  257, 
S.  C.  As  to  venue  and  notice  of  ac* 
tion  in  such  case,  see  id. 
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against  a  broker  who  demands  and  receives  illegal  and  esceasive 
charges  on  a  distress  for  rent,  although  the  tenant  had  applied  for 
and  obtained  time  to  enable  him  to  prevent  a  sale  (A). 

We  have  before  noticed  some  instances  in  which  money  paid 
by  a  plaintiff  in  satisfaction  of  a  debt  due  from  the  defendant  to 
a  tlUrd persoHymay  be  viewed  as  a  compulsory  payment,  enabling 
him  .to  sue  the  defendant  as  for  money  paid  for  his  use  upon  an 
implied,  request  and  promise  by  the  defendant (•)•  It  seems  to 
be  a  general  rule  that  a  payment  of  money  by  the  owner  of  goods, 
in  order  to  redeem  them  from  the  hands  of  a  person  who  wrong-* 
fully  withholds  them  and  demands  such  money,  may  be  treated  as 
a  compulsory  payment ;  so  that  the  amount  is  recoverable  as 
having  been  obtained  by  oppressive  means  (j ).  The  owner  of  goods 
may  have  so  urgent  an  occasion  for  them,  that  the  ordinary  re- 
medy by  action  may  afford  very  imperfect  redress.  Thus  in  Ashley 
v.  Retinoids  {k)y  where  the  plaintiff  had  pawned  plate  with  the 
defendant,  and  the  latter  would  not  part  with  the  goods  imless 
the  plaintiff  paid  him  illegal  interest,  it  was  held  that  the  excess 
paid  to  redeem  the  goods  might  be  recovered  back  upon  a  count 
for  money  had  and  received,  although  the  plaintiff  might  have  had 
trover  for  his  goods  on  tendering  the  sum  legally  due  to  the  plain- 
tiff. The  instance  already  mentioned  of  a  payment  to  a  distrain- 
ing broker  of  an  extortionate  charge  for  expenses,  falls  within  the 
same  principle. 

But  an  action  for  money  had  and  received  does  not  lie  to  re- 
cover back  money  paid  for  the  release  of  cattle  taken  damage  feor^ 
tanij  although  the  distress  were  wrongful ;  upon  the  ground  that 
the  law  has  provided  a  specific  and  more  convenient  remedy  or 
form  of  action,  in  which  the  question  can  be  better  raised  on  the 
record,  viz.  replevin,  or  trespass  (/). 


(h)  HifUv.  Street,  6  Bing.  57;  2M. 
&  Scot,  96,  S.  C. 

(i)  Ante,  467  to  471. 

{j)Shuw  V.  Woodcock,  7  B.  &C.  73. 

(k)  2  Stra.  915,  2  Barn.  B.  R.  40. 
Setnhle,  money  had  and  received  lies 
to  recover  baci  an  extortionate  charge 
made  by  the  steward  of  a  manor  for 
attendinpf  at  a  trial  with  court  rolls 
which  the  plaintiff  was  bound  to  pro- 
duce ;  V.  Pigott,  cited  by  Lord 

Kenyon  in  Cartwriyht  v.  Rowley,  2 
Esp,  R.  723. 


(n  Lindfm  v.  Hooper,  Cowp.  414, 
citetl  in  I  J  ills  v.  Street,  ubi  supra. 
Seinhle,  it  lies  lo  recover  the  amount 
of  a  tax  which  a  landlord  should,  in 
distrainiiipf,  have  allowed  his  tenant, 
and  whicli  the  latter  pays  to  redeem 
his  goods.  Graham  v.  Tate,  1  M.  &  S5el. 
609;  Spragg  v.  Hammond,  2  B.  &  B. 
59.  Trover  lies  if,  in  order  to  recover 
back  goods  wrongfully  distrained  for 
rent,  the  owner  pay  the  sum  dis- 
trained for;  Shipmck  v.  Blanchard^ 
6  T.  R.  298.    See  further,  atUe,  479. 
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If  a  party  had  full  knowledge  of  the  facts,  the  mere  threat  tif 
an  action  does  not  in  general  entitle  him  to  treat  the  payment  as 
made  under  compulsion  (m). 

12.  To  recover  back  money  paid  on  an  illegal  contraet"^ 
If  an  illegal  contract  be  executed  or  performed,  and  both  parties 
are  in  pari  delicto  (n),  no  action  lies  to  recover  back  money  piud 
under  it;  but  if  the  contract  be  executory ^  and  the  plaintiff 
dissent  from  or  disavow  the  contract  before  its  completion,  he  may, 
in  disaffirmance  thereof,  recover  back  money  paid  under  it  to  the 
other  party,  under  a  count  for  money  had  and  received  (o).  As 
in  the  case  of  a  premium,  or  sum  of  money,  paid  to  of  deposited 
with  the  other  contracting  party,  on  an  illegal  insurance,  or 
wager,  if  the  plaintiff,  before  the  risk  on  the  policy  began,  or  his 
chance  of  winning  the  wager  can  be  ascertained,  or  the  wager  can 
be  decided,  disaffirm  and  rescind  the  contract,  he  may  maintain 
an  action  against  the  other  party  to  the  illegal  contract,  to  recover 
back  the  amount  he  has  paid,  as  money  had  and  received  ta  his 
use(p). 

But  the  election  to  rescind  must  be  taken  and  notified  in  due 
time.  An  assured,  upon  a  policy  effected  in  terms  sufficiently 
large  to  comprehend  an  illegal  adventure,  and  who  intends  thereby 
to  cover  an  illegal  adventure,  cannot  recover  back  the  premium 
without  some  formal  renunciation  of  the  contract  made  known  to 
the  underwriter  before  the  bringing  of  the  action,  although  the 
adventure  is  never  entered  upon.  Therefore,  on  a  policy  "  on  goods 
on  board  the  Andaz  (a  Spanish  ship),  or  any  other  ship  or  ships, 
at  and  from  New  Orleans  and  Pensacola  to  a  port  in  the  United 
Kingdom,"  Pensacola,  at  the  time  of  effecting  the  policy,  belonging 
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'm)  See  ante,  496,  and  post,  500. 
n)  When  parties  are  not  considered 
to  be  in  pari  delicto^  see  preceding  di- 
vision. By  the  French  law  in  the  case 
of  money  lost  at  play  or  bettinj^  (Code 
Civil,  Bk.  3,  lit.  12,  ch.  1),  the  loser 
cannot  recover  what  he  has  voluntarily 
paid,  unless  there  have  been  on  the 
part  of  the  winner  foul  play,  fraud,  or 
cheatinfi^. 

(o)  Hou'son  V.  Hancock,  8  T.  R.  575; 
Auhert  v.  TValshy  3  Taunt.  277  ;  Busk 
V.  Waith,  4  id,,  290 ;  JLotiry  v.  Hour- 
dieuy  2  Dougl.  470 ;  Williams  t.  Hed- 
ley,  8  East,  380,  note  (a);  Clarke  v. 
•SAe^,Cowp.  200;  Brati-nings.  Morris, 


id.,  792 ;  Tappenden  v.  Randddl,  2  B. 
&  P.  467 ;  Uastelow  v.  Jackson,  8  B. 
&  C.  284,  per  Bailey,  J.,  and  Little- 
dale,  J.  Money  fairly  lost  and  paid 
at  play  not  recoverable  back,  except  in 
an  action  fovnded  on  the  statute; 
Tkistlewood  v.  Cracrojl,  1  M.  &c  Sel. 
500.  As  to  the  remedy  against  a 
stakeholder  in  these  cases,  see  ante,4S6. 
Lacaussade  v.  White,  7  T.  R.  535,  is 
law. 

(p)  See  id,.  Smith  v.  Bickmore, 
4  Taunt.  477, 478.  Premium  paid  on 
wagering  policy  not  recoverable  after 
the  event ;  Patenon  v.  Powell,  2  Moor  & 
Scot,  399 ;  9  Bing.  320,  S.  C. 


IIK  ^ 


fiOO  MONEY  HAD   AND    RECEITED. 

to  Spain,  and  New  Orleans  to  America ;  which  latter  country  was 
at  war  with  this  country,  but  Spain  was  neutral,  and  the  assured 
intending  by  the  policy  to  cover  an  importation  of  cotton  wool 
from  New  Orleans  to  Liverpool ;  it  was  held,  that  supposing  this 
to  be  a  case  in  which  the  assured  was  at  liberty  to  rescind  the  con- 
tract, yet  as  he  had  not  given  any  notice  to  the  underwriter  of  his 
intention  to  do  so,  he  could  not  maintain  an  action  to  recover  back 
the  premium,  although  no  cargo  was  loaded  on  board  the  ship 
named,  or  any  other  ship  covered  by  the  policy.  LordEllenborough, 
C  J.,  observed,  *'  I  confess  that  I  wish  we  had  never  departed 
from  the  plain  and  intelligible  rule,  that  where  the  contract  is 
founded  upon  a  consideration  clearly  illegal,  neither  party  should 
be  allowed  a  locus  standi^  and  to  receive  any  assistance  in  a  court 
of  justice.  This  is  a  broad  principle,  which  no  one  could  well 
misapprehend,  and  we  have  got  into  some  difficulty  by  receding 
from  it.  However,  in  the  present  case,  giving  the  utmost  lautude 
to  the  doctrine,  that  there  ought  to  be  a  locus  po^iUeniia^  and  that 
the  party  ought  not  to  be  compelled  against  his  will  to  adhere  to 
the  contract,  I  see  nothing  to  lead  me  to  the  conclusion  that  this 
party  withdrew  from  the  contract :  he  manifested  no  such  inten 
tion  before  the  bringing  of  the  action.  It  cannot  be  denied  that 
he  stood  at  least  in  pari  delicto^  perhaps  in  a  higher  degree  than 
the  defendant*"  (y)« 

13.  Money  unjustly  recffoered  ai  law. — Money  paid  under  a 
legal  judgment  obtained  in  a  court  of  justice,  is  not  recoverable 
back,  although  it  be  afterwards  discovered  that  the  money  was  not 
due,  and  the  party  (by  finding  a  lost  receipt,  &c.)  be  in  a  situation 
to  prove  the  fact  {?'),  And  this  action  is  not  maintainable  to  re- 
cover money  mistakenly  paid  into  court,  in  an  action,  under  the 
common  rule  {$) :  or  to  regain  money  levied  under  ajierifaciasy 
which  was  only  practically  irregular,  and  has  not  been  set  aside  (/). 
But  the  action  lies  to  recover  money  paid  under  a  void  authority ; 
as  under  the  sentence  of  a  court  which  has  ;70  jurisdiction  what- 
ever over  or  in  respect  of  the  subject  matter  (w). 

It  seems  that  if  a  party,  with  full  knowledge  of  the  facts,  pay  a 


(q)Paljfarty,Leckie,  6  M.  &  Sel.  (t)  IIabberton\.  Wakefield,  4  Ctun^. 

290.  68. 

(r)Marnotty.  Hampt(m,7T.lL269;  {u)  Newdiyate  "9,  Davy,  Ld.  Raym. 

Kist  V.  Atkimim,  2  Camp.  63.  742;  Lindon  v.  Hooper,  Cowp.  419; 

(f)  Malcolm  v.  Fullartoti,  2  T.  R.  Thurston  v.  MilU,  16  East,  270. 
e46. 
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sum  demanded  and  sought  to  be  recovered  by  an  action,  com- 
menced even  by  bailable  process,  but  not  prosecuted  to  judgment, 
he  cannot  recover  back  the  amount,  although  the  demand  were 
unjust  and  unfounded.  This,  notwithstanding  the  action,  shall  be 
viewed  as  a  voluntary,  not  a  compulsory,  payment  (x). 

14.  Or  fees  of  office^  4'c.,  uvjustly  received  by  an  intruder. — 
An  action  for  money  had  and  received  appears  to  be  maintainable 
to  recover  the  known  and  accustomed yie^  received  by  the  defend- 
ant, in  respect  of  an  office  which  the  plaintiff  was  entitled  to  hold, 
but  of  which  the  defendant  has  wrongfully  possessed  himself. 
The  right  to  the  office  may,  it  seems,  be  tried  in  this  form  of  ac- 
tion (t/) ;  but  it  is  not  maintainable  to  recover  mere  grcduUies 
received  by  the  intruder  from  third  persons,  for  services  rendered 
by  him  in  exercising  the  plaintiff's  office,  such  gratuities  not 
being  certain  and  appropriated  fees  annexed  to  the  office  («).  And 
where  a  bankrupt  assigned  a  policy  of  assurance  on  a  life  to  the 
defendant,  but  the  company  with  whom  the  policy  was  effected 
considered  that  the  insurance  was  invalid,  the  life  not  being 
insurable ;  and  thereupon  it  was  admitted  by  the  bankrupt  and  the 
defendant  that  they  had  no  claim  upon  the  office;  but  by  way  of 
gratuity  or  gift^  not  as  a  compromise,  the  office  paid  the  defend- 
ant half  the  sum  insured,  on  the  policy  being  cancelled ;  it  was 
held  (upon  the  principle  of  Boyter  v.  Dodnworth)^  in  trover  by  the 


(x)  Hamht  V.  Richardsnnf  2  Moor 
&  8.  811,  i)  fting.  644  See  per  Hol- 
royd,  J.J  Mitnes  v.  [hincun^  6  B.  <Sc  C. 
679;  Mile*  v.  Dell,  3  Slark.  R  25, 26, 
per  Abbott,  C.  J  ,  antCy  497  ;and  see 
Dupen  V.  Keelingy  4  C.  &  P.  102,  cited 
ante,  496,  note  (r).  But  in  Cobden 
V.  Hendrick,  4  T.  R.  432,  note  (a), 
which  was  an  action  to  recover  back 
money  paid  without  consideration, 
Lord  Kenyon  drew  a  distinction  be- 
tween money  paid  under  a  comnromite 
of  an  action,  and  money  paia  under 
the  judgment  of  a  court 

(i)  Arris  v.  Sluhely,  2  Mod.  R.  260, 
the  case  of  the  office  of  comptroller  of 
the  customs ;  Howard  v.  Wood,  Sir  T. 
Jones  R.  126,  2  Lev.  245,  S.  C,  the 
case  of  the  stewardship  of  an  honour 
and  court  baron  granted  by  the  crown. 
In  the  latter  case  the  court  considered 
themselves  bound  by  precedent.  See 
per  Heath,  J.,  in  Ligkthly  v.  CUnaton^ 


1  Taunt.  114,  115;  and  per  Lord 
Ken  von,  C.  J.,  in  Boyter  v.  [hMsnmrthj 
6T.R.  683.     In  Lamine  v.  Dorveli^ 

2  Lord  Raym.  1217,  Holt,  C.  J.  seems 
to  have  admitted  the  doctrine,  but 
mentioned  a  case  in  which  eminent 
counsel  denied  it,  and  said  the  action 
had  crept  in  by  degrees.  It  would 
certainly  be  more  convenient  to  require 
that  a  form  of  action  should  be  adonted 
(as  case  for  the  intrusion,  &c.),  which 
would  place  the  question  on  the  record. 

(z)  Boyter  v.  Dodsworthy  6  T.  R. 
681.  This  was  an  action  to  recover 
from  an  intruder  into  the  plaintifrs 
offices  of  belfry  sexton  ana  church 
sexton,  certain  perquisites  which  the 
defendant  had  received  for  shewing 
the  church,  for  his  civility,  &c. ;  and  on 
proof  that  the  moneys  were  not  legallj 
claimable  from  the  visiters,  but  weie 
mere  gifts,  the  plaintiff  was  noniiiiied. 
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assignee  to  recover  the  value  of  the  policy,  that  oii\y  the  vdlue  of 
the  policy,  not  the  sum  gratuitously  paid,  was  recoverable  (a). 

15.  Against  sheriffs^  <&*(;. — The  plaifttiffm  an  action  may  sue  the 
sheriffs  or  his  executors,  for  money  received  by  the  sheriiF,  or  his 
bailiff  (6),  under  a  ^fieri  facias  (c).  And  it  seems  the  action  may 
be  brought  before  the  return  of  the  fieri  faci<M  (d) ;  and  without 
ruling  the  sheriff  to  return  the  writ,  or  demanding^the  money  (r). 
But  a  mere  seizure,  without  a  sale  of  the  goods,  will  not  charge  the 
sheriff  in  an  action  for  money  had  and  received  (/).  And  if  after 
having  seized  goods  under  the  plaintiff's  writ  of  fieri  ^fiuiasj  he 
sell  them,  though  irregularly,  under  another  process  of  the  court, 
at  the  suit  and  for  the  benefit  of  another  party,  an  action  as  foi* 
money  had  and  received  cannot  be  maintained  against^him  by  thei 
first  plaintiff  (^).  The  proceeds  of  the  sale  become  money  had 
and  received  to  the  use  of  the  party  under  whose  process  it  was 
eflPiected(A). 

In  the  case  of  Balme  v.  Hutton  {%)  it  was  held  in  the  Exchequer 

chamber,  in  error,  that  a  sheriff,  who,  under  a  writ  oi fieri fadas^ 
seizes  and  sells  the  goods  of  a  bankrupt  even  before  ihe  fiai^ 
but  after  an  act  of  bankruptcy,  though  without  notice  thereof,  may 
be  made  a  wrong-doer  by  relation,  so  as  to  be  liable  for  what  he  so 
Aoe»bondfide  in  hisofBcial  character,  to  the  assignees  in  trover,  &c. 

'  If  the  sheriff  wrongfully  seize  and  sell  the  goods  of  a  third 
person  under  an  execution,  the  latter  may  sue  him  for  money  had 
and  received ;  and  will  make  out  a  prima  facie  case  by  proving 


I 


[a)  WaU  V.  WelUy  8  Taunt.  264. 

^b)  UnderhiU  v.  WiUon,  6  Bing. 
697 ;  4  M.  &  P.  568,  S.  C.  Aliter, 
where  the  bailiff  acted  expressly  for 
and  under  the  directions  of  the  plain- 
tiff himself  ;  Cook  V.  Painter,  6  R.  & 
C.  739;  Crowder  v.  Long,  8  B.  &  C. 
598;  Tidd,9ed.  1019;  Uiggins  v. 
Jlf«/l^<iiit,3Y.  ^  J.  1. 

(c)  3  Salk.  323 ;  M'NeiU  v.  Perchard, 
I  £sp.  R.  263. 

(d)  See  Morland  v.  Pellatt,  8  B.  & 
C.  726, 727,  ver  Bailey,  J.,  and  Little- 
dale,  J. ;  tea  vide  Morlaiid  v.  Leigh, 
1  Surk.  R.  388. 

(e)  Dale  v.  Birch,  3  Camp.  347 ; 
Tidd,  9  ed.  1019.  But  if  the  sheriff  be 
sued  without  any  prior  demand  of  the 
sum  levied,  the  Court  will,  on  applica- 
tion, stay  the  proceedings  ajrainst  him, 

on  payment  o/ that  sum,  without  costs; 


Jefferies  v.  Sheppard,  3  B.  &  Aid. 
696. 

(/)  Thurston  v.  Mil/s,  16  East,  274. 

(g)  ThursUm  v.  Mills,  16  East,  254. 
See  Reed  v.  James,  1  Stark.  R.  134. 

(A)  Swain  V.  Morland,  1  B.  &  B. 
370. 

(0  9  Bing.  471;  3  Moor  &  S.  1, 
S.  C,  reversing  the  Judgment  of  the 
Court  of  Exchequer,2  C.  &  J.  19.  As 
to  the  principle  in  case  of  insolvency 
under  the  insolvent  act.  Groves  v. 
Cowham,  10  Bing.  5.  That  money 
had  and  received  lies  if  there  be  a 
wrongful  sale,  &c. ;  Nottley  v.  J5tic*, 
8  B.  &  C.  165;  Groves  v.  Cowham, 
per  Tindal,  C.  J.  As  to  the  sheriff 
taking  an  indemnity,  see  Young  v. 
Marshall,  8  Bing.  43,  6  M.  iic  P.  1 10. 
S.  C. 
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merely  his,  the  plaintiiTs,  possession  of  the  goods  at  the  time 
of  the  seizure.  This  was  the  case  of  OiighUm\,  Seppings  {k)* 
A  sheriff's  officer  had  wrongfully  seized,  under  a^.^.  against 
A.J  a  horse  belonging  to  B»  The  horse  was  sold  by  the  sherifT, 
and  the  money  paid  over  to  the  officer.  B,  brought  an  action 
against  the  officer  for  money  had  and  received,  to  recover  the 
amount.  It  appeared  that  the  horse  had  belonged  to  the  plaintifTs 
husband,  but  that  after  his  death  she  had  provided  for  its  keep. 
No  letters  of  administration  were  produced:  yet  it  was  held, 
that  there  was  sufficient  evidence  against  a  wrongdoer,  to  entitle 
her  to  recover  in  an  action  for  money  had  and  received. 

4thly.  Interest. 

By  the  late  act  for  the  amendment  of  the  law(/),  it  is  enacted* 
^^  that  upon  all  debts  or  sums  certain^  payable  at  a  certain  time  or 
otherwise,  the  jury,  on  the  trial  of  any  issue,  or  on  any  inquisition 
of  damages,  may,  ij  they  shall  think  Jit,  allow  interest  to  the  cre- 
ditor, at  a  rate  not  exceeding  the  current  rate  of  interest,  from  the 
time  when  such  debts  or  sums  certain  were  payable,  if  such  debts 
or  sums  be  payable  by  virtue  of  some  toritten  instrument  at  a  cer- 
fain  time ;  or  if  payable  otherwise^  then  from  the  time  when  de^ 
mand  of  payment  shall  have  been  made  in  writings  so  as  such 
demand  shall  give  notice  (m)  to  the  debtor,  that  interest  will  be 
claimed  from  the  date  of  such  demand  until  the  term  of  payment : 
provided  that  interest  shall  be  payable  in  all  cases  in  which  it  is 
now  payable  by  lawT 

Upon  this  salutary  provision  it  may  be  observed:  Firstyihoi 
it  does  not  extend  to  special  actions  on  contracts,  strictly  for  the 
recovery  of  unliquidated  damages  (//)  resulting  from  the  breach  of 


(A)  1  B.  <Sc  Al.  211. 

(/)  3  &  4  W.  4,  c  42,  8.  28.  The 
29lli  section  enables  a  jury  **  to  give 
damages  in  the  nature  of  interest  over 
and  above  the  value  of  the  goods  at  the 
time  of  the  conversion  and  seizure,  in 
trorer,  or  trespass  de  bonis  asportat'u ; 
and  in  actions  on  policies  of  assurance 
made  after  the  act  was  passed,''  (i.  e. 
after  14tli  August,  1833).  The  30th 
section  gives  interest  on  writs  of  error ^ 
from  the  time  execution  was  delayed, 
in  any  personal  action. 

(m)  The  following  form  may  be 
adopted:  "  Mr.  A.  B'*—''  I  do  hereby 
demand  uf  you  the  payment  of  the 


debt,amounting  to  100/.,  now  due  from 
you  to  me;  and  take  notice  that  f 
claim  interest  on  the  said  debt  from 
this  day  until  the  said  debt  l>e 
paid.  Dated  this  Ist  day  of  January , 
1834."    Signed  "  C.  A^— •♦  Witness 

(n)  As,  for  instance,  actions  of  at- 
sumpsit  for  not  repairing  or  not  culti- 
vating premises,  or  not  performhig 
works — for  not  delivering  goods— for 
discharging  a  party  retained  for  a  fixed 
period,  before  such  period  expired  ;  or 
against  an  attorney  or  bailee  for  neg- 
ligence, &C. 
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such  contracts,  and  ascertainable  only  by  a  jury : — Secondly ^  that 
it  is  discretionary  in  the  jurt/^  whether  or  not  interest  shall  be 
allowed,  even  in  the  cases  specified,  it  not  being  given  absolutely : — 
Thirdly^  that  they  have  no  discretionary  power  to  award  interest, 
unless  there  be  proof  of  a  xoriUen  instrument^  whereby  the  debt 
or  sum  certain  is  made  payable  at  a  certain  time,  or  of  a  written 
demand  of  the  money,  comprising  a  notice  that  interest  will 
thenceforth  be  claimed ; — and  Fourthly,  that  the  jury  have  no 
discretion^  and  must  give  interest  in  all  those  instances  in  which 
it  was  claimable  as  a  matter  of  right  by  law  at  the  time  the  act 
was  passed. 

It  will  therefore  be  material  to  consider  the  state  of  the  law 
upon  this  subject,  at  the  time  the  statute  was  passed. 

The  form  of  the  common  count  for  interest  is,  that  the  defen- 
dant was  indebted  to  the  plaintiff  in  a  certain  sum,  for  interest 
upon  and  for  the  forbearance  of  monies  due  from  the  defendant 
to  the  plaintiff,  and  by  him  forborne  to  the  defendant  for  a  long 
time,  at  his  request  (o). 

The  general  common  law  rule  is,  that  the  law  does  not  imply  a 
contract  on  the  part  of  a  debtor  to  pay  interest  on  the  sum  he 
owes,  although  the  debt  may  be  of  a  fixed  amount,  and  may  have 
been  frequently  demanded  (p).  It  is  not  due,  as  a  matter  of  right, 
in  the  absence  of  an  express  stipulation,  even  in  the  case  of 
written  instruments ;  unless  they  be  commercial  instruments  of  a 
negotiable  nature,  as  bills  of  exchange,  &c.    (q). 

Thus  interest  is  prima  facie  not  claimable,  on  a  demand  for 
goods  sold,  although  the  price  was  to  have  been  paid  on  a  certain 
day  (r) ;  or  on  a  balance  struck  on  an  account  for  goods  sold  (s) ; 
or  for  work  and  materials  {t)  ;  or  on  a  debt  for  money  lent  to  (u) ; 
or  paid  for,  the  defendant  (x) ;  or  had  and  received  by  him,  though 


(o)  A  count  for  interest  should  be 
inserted,  where  it  is  claimed  as  a  debt ; 
Ashhv  V.  Ashby,  3  M.  &  P.  186. 

(/?)  De  Havilland  v.  Bowerhanky  1 
Cainp.  50 ;  De  Bemales  v.  Fuller^  2 
id.,  426 'y  Walker  v.  Ccmstable,  1  B.  & 
P.  307 ;  Page  v.  Newtmtny  9  B.  &  C. 
378, 380. 

(q)  Page  v.  Newmany  9  B.  &  C.  378, 
380 ;  Foster  v.  Westouy  6  Bing.  7C9  ; 
4  M.  &  P.  589,  S.  C. 

(r)  Gordon  v.  Sicaiuy  12  East,  419  ; 

Marshall  v.  Pooie,  13  East,  99;   De 

Mernaies  r.  Fuller y  2  Camp.  428,  429*, 


Culion  V.  Braggy  15  East,  225. 

(5)  Chalie  v.  Duke  of  ^orky  6  Esp. 
Rep.  45. 

(t)  James  v.  Cottony  7  Bing.  273. 
See  Trelawney  v.  Thomasy  1  H.  Bla. 
305;  Blaneyv.HendrickySWih.  205. 

(u)  Calton  V.  Braggy  15  East,  223  ; 
Gwgn  V.  Godbgy  4  Taunt.  346;  al- 
though the  money  was  lent  on  a  wriu 
ten  contract  to  repay  it  at  a  time  de- 
pending on  a  contingency ;  Page  v. 
Neumauy  9  B.  <Sc  C.  378. 

(x)  Cart  V.  Edward^  3  Stark.  R. 
132. 
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fraudulently^  for  the  plaintifF^s  use  {y).  Nor  is  interest  necessarily 
allowed  on  a  guarantee  (^r),  a  sum  insured,  on  a  ship,  &c.,  or 
life  (a) ;  or  in  an  action  on  a  foreign  judgment  (b) ;  or  on  an 
attorney's  bill  (c) ;  or  upon  a  deed  or  covenant  for  the  payment 
of  money,  even  by  instalments  (J),  unless  there  be  a  penalty  ;  or 
upon  a  replevin  bond  {e) ;  or  recognizance  of  bail  in  the  King's 
Bench  (f)\  or  upon  a  sum  due  upon  a  balance  of  accounts  (ff). 

But  in  some  instances  the  law  impliedly  gives  interest ;  as  upon 
bills  of  exchange,  and  promissory  notes,  where  the  claim  to  it  is 
supported  by  mercantile  usage  (A).  Thus  the  acceptor  of  a  bill, 
and  the  maker  of  a  note,  are  respectively  liable  to  pay  interest 
thereon  (in  the  nature  of  damages  (t),)  from  the  time  the 
instrument  became  due,  although  interest  be  not  reserved  on  the 
face  of  the  instrument,  and  there  be  no  proof  of  any  demand 
of  payment  (Ar).  And  the  drawer  or  indorser  of  a  bill,  or  the 
indorser  of  a  note,  is  liable  to  pay  interest  from  the  time  he 
receives  notice  of  the  dishonour  (/).     So,  if  there  be  a  contract  to 


(y)  De  Bernales  v.  Fuller^  2  Camp. 
426  ;  Crockford  7.  Winter,  1  id.,  129 ; 
De  Havilland  v.  Bowerbatikf  id.,  51; 
Walker  v.  Constable,  1  B.  &  P.  307; 
Tnppenden  v.  Randall,  2  id.,  472; 
Goodchild  y.  Fenton,  3  Y.  &  J.  481. 
Auctioneer  not  liuble  for  interest  un 
deposit,  ante,  246.  As  to  vendori  lia- 
bility, ante,  249. 

(z)  Hare  v.  Richards,  7  Bing.  254 ; 

5  M.  &  P.  35,  S.  C. 

(a)  Kingston  Y*  Mcintosh,  1  Camp. 
618;  Higgins  v.  Sargent,  2  B.  6c  C. 
348;  Bain  v.  Case,  Moo.  &  M.  262; 
3  C.  &  P.  496,  S.  C. 

{b)  Hilhouse  V.  Davis,  1  M.  &  Sel. 
173.  As  to  interest  on  a  Scotch  judg- 
ment, J  nto</  V.  Redfem,  3  Bing.  353; 
1 1  Moor,  209,  S.  C. ;  or  Irish  judg- 
ment, Bann  v.  Dalzell,  3  C.  &  P.  376 ; 
Moo.  &  M.  228,  S.  C.  In  an  action  on 
aJamaicajudgment,  (i^tAinionv.  Lord 
Bragbrooke,  4  Camp.  380 ;  I  Stark.  2 1 9, 
S.C.)  Lord  Ellenborough  would  not 
allow  interest,  and  said  the  judg^nent 
constituted  only  a  simple  contract  debt. 
On  English  judgment  whether  equity 
allows  interest,  Lewes  v.  Morgan,  3  Y. 

6  J.  394.  As  to  interest  in  India, 
see  3  Bing.  193.  In  the  Scotch  courts 
interest  is,  it  seems,  allowed ;  Amott  t, 
/2n//em,3Biug.353;  Foster  y.Wesiony 


6  id.,  71 1, 714.  See  Chitty's  Practice, 
Preface  xvii.  In  France,  see  Code 
Civil,  Book  3,  Tit.  3,  sect.  4. 

(c)  Walker  y.Bayleg,  2  B.  &  P.  219. 

Itt)  Foster  v.  Weston,  6  Bing.  709 ; 
Higgins  v.  Sargent,  2  B.  &  C.  348 ; 
3D.&R.  613,  S.  C. 

{e)  Anonymous,  4  Taunt  30. 

(/)  Anonymous,  id,,  7528. 

ijg)  Chalie  v.  Duke  of  York,  6  Esp. 
45 ;  Bain  v.  Case,  Moo.  &  M.  262 ; 

3  C.  &  P.  496,  S.  C.  When  equity 
will  not  allow  interest  on  a  balance  in 
the  hands  of  an  attorney,  Wright  v. 
Southwood,  1  Y.  &  J.  531. 

(h)  Page  v.  Newman,  9  B.  &  C. 
378 ;  Foster  v.  Weston,  6  Bing.  709 ; 

4  M.  &  P.  589,  S.  C. 

(t)  Exparte  Williams,  I  Rose,  Bk. 
C.  399 ;  Cameron  t.  Smith,  8  B.  &  Al. 
305;  Maberletf  v.  Robins,  5  Taunt. 
626 ;  In  theMatter  of  Burgess,  8  id,, 
660. 

(A)  Bayl.  5  ed.  348 ;  Chitty  B.  8th 
ed.664.  Interest  runs  from  the  date  of 
a  bill  or  note  payable  at  a  future  time 
"  with  interest ;"  Kennerley  t.  Nash^ 
1  Stark.  R.  452 ;  Hopper  t.  Richmondj 
id.,  507 ;  Denman  v.  Dibden,  R.  5e  M. 
380;  Richards  y.  Richards,  2  B.  & 
Ad.  447. 

(/)  Walker  w.Bamet,  5  TmioL  240. 
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pay  a  debt  by  a  bill  of  exchange  or  promissory  note,  and  the 
debtor  refuse  to  give  it,  he  is  liable  (on  the  common  counts  for 
the  debt)  to  pay  interest  from  the  time  when  the  instrument,  if 
given,  would  have  become  due  (m). 

But,  if  the  delay  of  payment  of  a  bill  or  note  has  been  occasioned 
by  the  default  of  the  holder,  or  the  claim  has  lain  dormant  for  a 
long  time  without  demand  by  him,  the  jury  may  refuse  to  allow 
interest  (n).  And  if,  at  the  time  a  bill  fall  due,  there  be  no  person 
legally  authorized  to  receive  it,  as  if  the  holder  be  dead  intestate, 
and  administration  be  not  then  taken  out,  even  the  acceptor  shall 
be  charged  with  interest,  only  from  the  time  the  administrator 
demands  payment  of  the  principal  (o). 

Money  awarded  to  be  paid  on  a  particular  day  carries  interest 
from  that  day,  if  duly  demanded  thereon  (p),  provided  the 
plaintiff  proceed  by  action ;  aiiter  if  he  proceed  by  attachment  (q). 
And  it  has  been  allowed,  on  the  affirmance  of  a  judgment  on  a 
promise  to  execute  a  mortgage,  &c.  (r).  And  a  bond,  conditioned 
for  the  payment  of  money,  impliedly  carries  interest  from  the 
time  of  theobligor^s  default  (s). 

In  all  cases  interest  is  allowed,  if  there  be  a  contract  for  the 
payment  thereof.  And  an  agreement  between  the  parties  that  it 
should  be  paid,  may  he  inferred  from  the  course  of  dealing 
between  them ;  as  if  it  has  frequently  been  charged  and  paid 
without  objection,  in  former  and  similar  accounts  {t).  The 
invariable  custom  or  usage  in  any  particular  trade  or  business  to 
charge  interest,  may  also  evidence  and  establish  a  contract  to  allow 
it  between  parties  having  transactions  therein  (u).  And  even 
compound  interest  is  allowed,  if  the  claim  be  supported  by  the 


.  (m)  De  Bemales  v.  Fuller,  2  Camp. 
428,  DOte  ;  Mars/iall  v.  Poole,  13  liast, 
98;  Slack  v.  Loivell,S  Taunt.  157; 
Middletm  v.  Gill,  4  id.,  298 ;  Sut- 
ton V.  Morgan,  5  id,,  758. 

(w)  Cameron  v.  Smith,  2  B.  Sc  Al. 
308 ;  Du  Belloix  v.  Lord  Waterpark, 
i  D.  &  R.  16.  When  not  allowed 
after  tender,  &c.;  Dent  v.  Dunn,  3 
Camp.  296. 

(o)  Murray  v.  7'A^  East  India  Com- 
pany, 5  B.  &  Al.  204. 

(p)  Pinhomv.  Tuckington.  3  Camp. 
4HH;  Johnson  v.  Durant,  4  C.  &  P. 
327. 

(f)  Churcher  k  Stringer,  3  B.  & 


Ad.  777. 

(r)  i4n/)>iyfiioi«,4Taunt.  87f>;  Page 
V.  Newman,  9  B.  &  C.  381,  per  Ten- 
lerden,  C.  J. 

(»)  Farquharv,  Morris,? T.  li.  124  ; 
Hogan  V.  Page,  1  B.  &  P.  337.  Bui 
not  l^yond  the  penalty  ;  Bromley  t. 
Goodtre,  1  Atk.  75. 

(0  Calton  V.  Bragg,  15  Fast,  223  ; 
Bruce  v.  Hunter,  3  Camp.  4(57 ;  I^en- 
ton  V,  Hodie,id,,496*,  Gicyny.  Godby, 
4  Taunt.  346;  Eaton  v.  Bell,  5  B.  Ac 
A1.34. 

(u)  Id, ;  sec  Ikiny.  Bradley,  2  Moor, 
206.    See  ante,  18. 
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known  usage  or  custom  of  trade,  or  the  particular  course  of 
dealing  between  the  parties  (j).  But  it  seems  that  a  customer  i» 
not  bound  or  affected  by  the  practice  of  his  bankers,  to  charge 
interest  upon  interest,  by  making  rests  in  their  accounts  at  stated 
intervals,  unless  it  be  proved  that  he  was  aware  that  such  was 
their  custom  (y). 

5thly.  Account  stated. 

Fomi  of  the  count. — The  form  of  the  common  count,  upon  an  ac- 
count stated, or  balanced  account,  is  that  the  defendant  was  indebted 
to  the  plaintiff^  in  a  certain  sum  for  money  found  to  be  due  from 
the  defendant  to  the  plaintiff^  (;&;),  upon  an  account  stated  between 
them,  and  in  consideration  thereof  promised  payment.  This 
form  should  always  be  introduced  in  an  action  upon  a  simple 
contract,  for  the  recovery  of  a  pecuniary  demand. 

Nature  of  tlie  connt. — It  is  not  necessary,  in  support  of  this 
count  or  form,  to  shew  the  nature  of  the  original  debt,  or  to  prove 
the  specific  items  constituting  the  account.  The  usual  proof  is, 
that  there  existed  some  demand  between  the  parties,  respecting 
which  an  account  was  stated  (a),  and  that  a  balance  was  struck 
and  agreed  upon  (6)  ;  but  it  suffices  to  prove  that  the  defendant 
expressly  admitted  that  a  certain  sum  was  then  due  from  him  as 
a  debt,  without  shewing  the  origin  or  nature  of  the  claim  (c). 

Nor  is  it  essential  that  there  should  be  rr05^  or  reciprocal 
demands  Ix^tween  the  parties,  or  that  the  defendant's  acknow- 
ledgment that  a  certain  sum  was  due  from  him  to  the  pluntiff 
should  relate  to  more  than  a  single  debt  or  transaction  (d).  An 
/.  O.  U.  is  evidence  of  the  amount  admitted  to  be  due,  upon  an 
account  stated  (e).  An  admission  by  the  defendant  that  so  much 
was  agreed  to  be  paid  to  the  plaintiff^,  for  the  sale  of  standing 


(a?)  Caliot  v.  Walker,  2  Anstr.  495; 
Scholey  v.  Ranuboitom^  2  Carop.  486, 
note  ;  Bruce  v.  Iluntery  3  Camp. 
467;  Eaton  v.  Belly  6  B.  cSc  Al.  34; 
Sackett  v.  Bassett,  4  Madd.  &I,  note; 
Moore  v.  Voughton,  1  Slark.  R.  487; 
Netral  v.  J<mes,  Moo.  &  M.  449 ;  4 
C.  &  P.  124,  S.  C. 

(y)  Moore  v.  Voughtoriy  1  Stark.  R. 
487. 

(r)  In  BrimJey  v.  Partridge^  Hob. 
R.  88,  in  error,  the  Court  held  that 
it  need  not  be  shown  in  the  declaration 
what  was  the  ground  or  nature  of  the 
original  debt^  as  it  was  confessed  good 
by  the  accounting. 

{a)  Whitehead  v.  Howard^  5  Mo(tfe, 


105  ;  Green  v.  Davie$,4  B.  h  C.  236, 
242;  6  D. &  R.  306,  S.  C. 

(b)  Trueman  t.  Hunt,  1  T.  R.  42, 
note;  Prouting  v.  Hammond^  STaanL 
688. 

(c)  Ashby  V.  Athhy,  3  M.  &  P.  186. 
Tlie  action  was  on  an  unstamped  note 
proved  to  have  been  given  for  goods 
sold.  The  defendant  had  admitted, 
fiithout  adverting  to  the  note  or  goods, 
that  he  owed  the  creditor  a  named 
sum:  held,  that  the  action  was  main- 
tainable on  the  account  stated. 

{(£)  Highmore  v.  Primroie^  6  M.  & 
Sel.65. 

(f )  Payne  t.  JenAtiu,  4  C.  &  P.  90^. 
No  stamp  necesaur)  ^  oate^M. 
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trees,  made  after  the  trees  had  been  felled  and  taken  away  by  the 
defendant,  will  support  a  count  upon  an  account  stated,  though 
not  for  goods  sold  and  delivered  (/).  But  where  the  plaintiff 
demanded  40/.,  upon  an  agreement  by  the  defendant  as  an  in- 
coming tenant  to  pay  for  growing  crops,  and  the  defendant 
offered  17/.,  it  was  held  that  this  was  not  evidence  to  support  a 
count  upon  an  account  stated ;  for  that  there  was  no  settled  or 
agreed  balance,  no  acknowledgment  of  a  debt,  but  a  mere  offer  to 
purchase  peacefg*).  And  Tindalj  C.  J.,  said,  that  in  Knowks  v. 
Mitchdi  certain  trees  had  been  felled^  to  which  the  defendant 
expressly  referred. 

In  the  case  of  an  account  stated  in  reference  to  a  demand  upon 
a  bill  of  exchange  or  promissory  note,  the  plaintiff  must  show  that 
the  defendant  admitted  that  the  amount  acknowledged  to  be  in 
arrear  was  due  to  the  plaintiff;  or  must  show  he  is  the  party 
entitled  to  receive  the  money  the  defendant  admits  to  be  payable. 
Jardine  v.  Payne  (h)  was  an  action  of  assumpsit  by  tlie  plaintiff, 
as  indorsee  of  a  bill  of  exchange  for  57/.  10^.,  and  upon  an  account 
stated,  against  the  defendant  as  acceptor.  The  bill  was  upon  an 
insufficient  stamp ;  and  the  plaintiff,  in  order  to  recover  upon  the 
account  stated,  produced  two  letters  written  by  the  defendant  after 
the  dishonour  of  the  bill.  In  the  first,  which  was  dated  on  the  day 
the  bill  became  due,  and  which  was  addressed,  "  To  the  gentle- 
man who  calls  with  the  bill,""  the  defendant  expressed  his  regret 
that  it  was  not  in  his  power  to  take  up  the  bill  for  57/.  10*.  In 
the  second  letter,  which  was  in  answer  to  one  from  the  plaintiff '^s 
attorney,  requiring  payment  of  the  defendant'^s  acceptance  in 
favour  of  Tilbury  (or  blL  10«.,  the  defendant  said,  "if  he  had 
had  the  money  he  should  not  have  let  his  acceptance  be  disho- 
noured f  and  he  proposed  that  Tilbury  should  draw  upon  him  in 
a  month.  It  was  held,  that  these  letters  did  not  amount  to  an 
acknowledgment  that  the  sum  of  57/.  lO^*.  was  due  to  the  plain- 
tiff, but  merely  that  it  was  due  to  the  person  legally  entitled  to 
the  bill;  that  it  was  necessary,  therefore,  for  the  plaintiff  to  prove 
an  indorsement  of  the  bill;  and  that  the  bill,  not  being  on  asuffi- 
cient  stamp,  could  not  be  looked  at  by  the  jury  for  the  purpose  of 
ascertaining  this  fact. 

(f)  Knou'les  v.  Mitchel,  13  East,  stated  ;  Clarke  v.  Glennie,  3  Stark.  R. 

249;  Pinchon  v.  Chilcott,  3  C.  <Sc  P.  10. 

2;J6.    See  Elmet  y.  WUU,  1  H.  Bla.  (ff)  Wayman  v.  HUliard,  4  M.  &  P. 

04;  ProtUing  v.  Hammondy  8  TauDt.  7«9  ;  7  Bing.  101,  S.  C. 

ms.    Party  stating  he  will  call  and  {S\  V  B.  vHc  \d.  om,    8ec  Sinfi/eton 

settle,  ivLci)  cvidcnue  ofuu   accouwl  \.  BttfreU,^C,  ^  V.'ifc^^'po&v^SVX. 
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If  the  plaintiff  declare  upon  an  account  stated  with  him  in  a 
representative  character,  namely,  as  executor,  it  must  appear  that 
the  defendant  admitted  that  the  debt  was  due  to  the  pl&mtiff  in  thai 
cliatacter.  In  Green  v.  Davies  (i),  the  plaintiff  sued  as  executrix  on 
an  instrument,  void  for  want  of  a  bill  stamp,  in  the  following  form, 
**  Received  of  Mr.  B."  (the  testator) "  100/.,  which  I  promise  to  pay 
on  demand,  with  interest."  The  defendant,  on  being  applied  to  by 
the  plaintiff  for  payment  of  interest,  stated  that  he  would  bring  her 
some  on  the  following  Sunday.  It  was  held  that,  although  this  was 
an  admission  that  something  was  due,  still,  as  it  did  not  appear 
what  the  nature  of  the  debt  was,  or  that  it  was  due  to  the  plain- 
tiff as  executrix,  or  in  her  own  right,  or  that  it  was  one  for  which 
assumpsit  would  lie,  the  plaintiff  was  not  entitled  to  recover  even 
nominal  damages ;  and  a  nonsuit  wafi  entered. 

In  Tucker  v.  Barrow  {k\  the  plaintiffs  sued  as  assignees  upon 
an  account  stated  with  them  in  that  capacity.  They  proved  that 
the  defendant  was  examined  before  the  commisaoners,  and 
admitted  that  he  had,  after  the  act  of  bankruptcy,  received 
money  from  the  bankrupt.  It  was  decided  that  there  was  no 
admission  of  a  subHsiing  debt  payable  to  the  assignees ;  but  merely 
that,  at  a  certain  time,  a  sum  had  been  received ;  and  that  the 
action  was  not  maintainable  upon  the  account  stated.  And  LitUe^ 
dale,  J.,  inclined  to  the  opinion  that  an  admission  obtained  under 
a  compulsory  examination,  was  not  evidence  of  an  account  stated. 

It  appears  that,  to  support  this  count,  it  must  in  general  be  shown 
not  only  that  the  defendant  admitted  a  debt,  but  also,  expressly 
or  by  reference,  acknowledged  that  some  specijic  sum  was  due  from 
him  (/).  But  where,  in  assumpsit  for  goods  sold,  the  defendant 
said  that  he  owed  the  debt,  and  that  the  pluntiff  had  applied  to 
him  to  pay  him,  and  that  he  would  do  so  as  soon  as  he  could,  but 
did  not  mention  any  sum,  and  the  plaintiff  could  not  prove  the 
amount  due;  Abbott,  C.  J.,  held  that,  on  this  evidence,  the  plain- 
tiff was  entitled  to  a  verdict  with  nominal  damages  (97?). 

Where  the  plaintiff  does  not  prove  any  consideration  upon 
which  the  defendant  became  indebted  to  him,  the  plaintiff  cannot 
recover  upon  a  count  upon  an  account  stated,  merely  by  showing 


(t)  6  D.  &  R.  306 ;  4  B.  &  C.  235.  M.   183.    See  Kennedy  v.   Withers, 

See  Ashlnj  v.  Ashbt/y  3  M.  &  P.  186,  3  B.  &  Ad.  767. 
ai»/e,  507,  note  (c).  (m)  Dixon  t.  Devendge,  2  C.  &  P. 

(k)  7  B.  &  C.  623 ;  1  Man.&R.  518.  109.    See  Dickenum T.  Haifidd,  6  C. 

(/)  Bemasconi  v.  Andenon,  Moa  &  &  P.  46. 
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that  the  defendant,  in  answer  to  a  demand  of  a  specific  sum,  said 
that  he  would  have  paid  it  if  the  plaintiff  had  not  done  certain 
actSj  &c.     The  apknowledgment  must  be  unqualified  (n). 

If  moneys  be  due  from  a^me  sole,  and  she  marry,  and  her  husband 
state  an  account  with  the  creditor  .and  promise  to  pay  the  balance,  he 
is  not  liable  to  be  sued  alone  on  thisaccount  and  promise;  there  being 
no  new  consideration  to  fix  him  separately,  and  the  mere  account  not 
altering  the  nature  of  the  original  debt  for  this  purpose  (o).  But 
there  are  some  instances  in  which  the  settlement  of  an  account  and 
a  promise  to  pay  the  balance  will,  to  a  certain  extent,  afford  a 
new  cause  of  action,  and  confer  a  legal  right  which  did  not  before 
exist  in  regard  to  the  original  debt.  Thus,  in  general,  one  part- 
ner cannot  sue  his  co>  partner  at  law  for  his  share  of  the  profits, 
&c. ;  but  if  a  final  account  be  stated,  and  one  partner  expressly 
promise  to  pay  the  balance  found  to  be  due  from  him,  he  may  be 
sued  at  law  by  his  co-partner  for  the  amount  (p). 

So,  where  A,  was  indebted  to  A,  and  afterwards  C.  entered 
into  partnership  with  JB.,  and  A.  contracted  a  further  debt  with 
both,  and  then  settled  an  account  with  both,  as  well  upon  what 
was  due  to  B.  before  his  partnership  with  C,  as  upon  the  debt 
Gontracted  afterwards  ;  it  was  held,  that  ij.  and  C.  might  join  in 
an  action  on  an  account  stated  (q). 

The  defendant  agreed  with  the  plaintiff,  by  parol,  that,  if  she 
would  take  a  leUse  of  certain  premises  belonging  to  him,  he  would 
pay  her  20/.  towards  putting  them  in  repair.  The  lease  was  after- 
wards executed  and  accepted  by  the  plaintiff,  who  took  possession 
and  repaired  the  premises,  and  on  payment  of  the  first  quarter's 
rent  demanded  the  sum  of  201.  from  the  defendant,  who  said  he 
would  pay  it  when  the  next  quarter's  rent  became  due.  It  was 
held,  that  such  acknowledgment  of  that  sum  being  due,  raised  a 
moral  obligation  on  the  defendant  to  pay,  and  that  the  plaintiff 
was  entitled  to  recover  upon  an  account  stated  ;  although  it  was 
objected  that  parol  evidence,  as  to  the  terms  on  which  the  lease 
was  to  be  granted,  was  inadmissible  by  the  Statute  of  Frauds  (r). 


(n)  Evans  v.  Veriti/,  R.  &  M.  239. 
It  is  for  the  court  to  decide  whether 
a  conversation  amounts  to  an  account 
stated ;  Bishop  ?.  Chambre,  3  C.  &  P. 
55. 

(o)  Drue  v.  Thome,  Aleyn,  R.  72. 

Recognised  in  Mitchinson  v.  Hewsouj 

7  T.  R.  348.  See  ante,  129 ;  and  Mor- 

Hs  V,  Norfolky  I  Taunt.  212 ;  I B.  >^  C. 

248. 


ip)  Ante,  191. 

(q)  Moore  v.  Hill,  Peak,  Add.  C. 
10.  See  also  Smith  v.  Forlt/,  4  C.  & 
P.  126.  The  County  Court  has  juris- 
diction upon  the  account,  iilthough  the 
original  debt  did  not  arise  within  the 
county ;  Etnery  v.  Barlett,  2  Stra.  827. 

(r)  Seoffo  V.  Deane,  4  Bing.  459; 
\  M.  &  P.  227,  and  3  C.  &  P.  170, 
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There  are  instances  in  which  the  stating  an  account  may  amount 
to  an  admission  of  the  title  of  the  party  with  whom  the  account  is 
stated  to  receive  the  money.  The  defendant  agreed  verbally 
with  the  plaintiff  to  take  a  house,  and  purchase  the  fixtures  at  a 
valuation,  to  be  made  by  two  brokers;  and  an  inventory  of  the 
furniture  and  fixtures  was  accordingly  made,  described  generally 
as  ^^  An  inventory  of  the  fixtures,"  &c.,  with  the  gross  amount 
placed  at  the  foot  thereof;  it  was  held  that  the  defendant,  having 
taken  possession  of  the  furniture  and  fixtures,  and  paid  part  of 
the  amount  of  the  valuation,  was  liable  on  an  account  stated  for 
the  remainder,  and  could  not  object  to  the  plaintiff's  defective 
title  to  the  house  {s). 

A  collector,  or  renter  of  turnpike  tolls,  though  irregularly 
appointed,  may  recover,  upon  an  account  stated,  the  amount  of 
tolls  for  which  he  has  credited  the  defendant,  on  his  passing 
through  the  gate ;  no  objection  being  madeto  the  plaintiff  ^s  title  by 
the  trustees  or  creditors  of  the  turnpike.  And  the  fact  of  the  plaintiff 
having  sent  to  the  defendant  an  account  of  the  tolls  due,  who,  not 
long  after,  sent  51.  enclosed  in  a  letter  to  the  plaintiff,  in  which  he 
stated  that  he  should  have  the  remainder  next  week,  is  evidence 
of  such  an  account  stated,  and  a  recognition  of  the  plaintiff's 
title  to  be  accounted  with  for  the  tolls  (t). 

The  statement  of  an  account  seems  not  to  be  conchisive,  but  only 
presumptive  evidence  against  the  party  admitting  the  balance  to 
be  against  him  (u).  He  would  probably  be  allowed  to  show  a 
gross  error  or  mistake  in  the  account,  if  he  could  adduce  clear 
evidence  to  that  effect  (x).  It  has,  however,  been  held  at  Nisi 
Prius  that  where  an  account  for  goods  sold  is  settled,  and  the 
party  gives  a  bill  of  exchange  for  the  amount,  but  which  bill  is 
not  paid,  on  an  action  brought,  the  party  cannot  go  into  evidence 
to  impeach  the  charges  in  the  first  account  which  has  been 
settled  iy) :  and  that  where  parties,  having  cross  demands,  settle 
and  balance  their  accounts,  though  part  of  the  plaintiff  ^s  demand 
could  not  have  been  recovered  by  action,  the  settlement  of  the 


(*)  Salmon  v.  Watson,  4  JMoore,  73.  &  R.  401,  S.  C.  Even  a  receipt  is  not 

(0  Peacock  V.  Hat-ris^  10  East,  104.  conclusive  evidence,  ante,  86,87. 

(m)  See  Trueman  v.  Hurst,  1  T.  R.  (x)  Mistake  in  agent's  account  as  to 

42.     When  otherwise,  between   pay-  money  received,  &c.,  see  ante,  477,  8. 

master  and  military  officer ;  Sh/ring  (y)  Knox  v.    WhaUey,   1    Esp.  R. 

V.  Greenwood,  4  B.  &  C.  281  ;  6  D.  159. 
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accounts  shall  bind  the  defendant,  so  that  he  cannot  set  up  that 
defence  when  sued  for  the  balance  {z). 

Where  the  particulars  of  the  plaintiff ^s  demand  were  on  an 
account  stated,  **  as  appears  by  a  memorandum  under  the  defend- 
ant's hand  of  this  date,^  and  the  memorandum  was  inadmissible 
for  want  of  a  promissory  note  stamp,  it  was  held  that  the  account 
stated  might  be  proved  by  other  evidence  than  the  memorandum. 
It  was  also  decided  that  verbal  evidence  might  be  received  to 
show  an  admis^on  that  the  money  was  due,  and  a  promise  to 
pay  it  by  instalments,  though  such  admission  and  promise  were 
made  at  the  time  of  signing  the  memorandum,  and  were  embodied 
in  it  (a). 

An  I.  O.  U.  (b) ;  or  a  mere  acknowledgment  of  the  correctness 
of  an  account  (c);  does  not  require  a  stamp. 

(z)  Dawtan  t.  Remnant^  6  Esp.  24.  Ad.  663,  ante^  508. 

See  Spwrrauxuf  t.  Rogert,  12  Mod.  (b)  AntCy  96. 

617.  (c)  Wellard  v.  Mast,  1  Bing.  134  ; 

(a)  Smgleton  v.  Barrett^  2  C.  \  J.  7  Moo.5a3,  S.  C.  See  Jacob  ? .  Lind- 

368.    See  Jardine  v.  Payne^  1  B.  &  jay,  1  East,  460 ;  ante,  96. 
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CHAPTER  IV. 

Of  Illegal  Contracts. 


In  General. 

1 .  Of  Contracts  illegal  at  Common  Law. 

2.  Of  Contracts  rendered  unlawful  by  Statute. 

In  General. 

I 

The  common  law  maxim  is,  ex  turpi  contractu  oritur  non 
actio.  The  common  law  prohibits  every  thing  which  is  unjust, 
or  contra  bonos  mores  (a) :  and  the  test,  whether  a  demand 
connected  with  an  illegal  transaction  is  capable  of  being  en- 
forced at  law,  is,  whether  the  plaintiff  requires  any  lud  from  the 
illegal  transaction  to  establish  his  case  (6).  The  object  of  all 
laws  is  to  repress  vice,  and  promote  the  general  welfare  of  the 
state,  and  of  society  ;  and  an  individual  shall  not  be  assisted  by 
the  law,  in  enforcing  a  demand,  originating  in  a  breach  or  viola- 
tion on  his  part  of  its  principles  or  enactments. 

In  general,  agreements  legally  formed  have  the  force  of  laws 
over  those  who  are  the  makers  of  them  (c).  Modus  et  convetUio 
vincunt  legem.  But  this  rule  does  not  apply  where  the  interests 
of  the  public,  or  of  morality,  are  affected  by  the  contract,  and  may 
be  injured  by  the  observance  of  its  provisions. 

There  is  this  peculiarity  in  regard  to  a  contract  founded  upon 
an  illegal  consideration — that  although  in  general  parol  evidence 
cannot^  as  between  the  parties  to  a  written  instrument,  contradict 
or  add  to  its  provisions  (d),  yet  it  shall  be  received  to  shew  that 
the  instrument  is  void  on  account  of  the  invalidity  of  the  consi- 


(a)  Allen  v.  Rescous,  2  Lev.  174 ;  2  Marsh.  542,  S.  C. 
Fletcher  v.  Harcot,  Hutton,  66;  Hol-^         (c)  French  Code  CItH,  Bk.  3,  tit  3, 

man  v.  Johnson^  Cowp.  343.  ch.  3,  s.  1. 

(6)  Simpson  v.  Bloss,  7  Taunt.  246;  {d)  Ante,  81. 
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deration,  however  formal  and  regular  the  document  may  appear 
to  be  (tf).  The  principle  was  ably  explained  by  Wilmot,  C.  J., 
in  ColUns  v.  Blantem  (f).  A  bond  in  the  usual  form  for  payment 
of  money,  was  alleged  to  have  been  given  as  an  indemnity  for  a  note 
entered  into  by  the  obligee  for  compounding  a  prosecution  for  per- 
jury. In  support  of  the  bond,  it  was  contended  that  no  averment 
should  be  admitted  of  its  being  given  upon  an  illegal  considera- 
tion not  appearing  on  the  face  of  it.  The  Court  decided  against 
the  bond.  In  the  course  of  his  judgment,  the  Chief  Justice  used 
the  following  expressions : — ^^  The  manner  of  the  transaction  was 
to  gild  and  conceal  the  truth ;  and  whenever  courts  of  law  see  such 
attempts  made  to  conceal  wicked  deeds,  they  will  brush  away  the 
cobweb  varnish,  and  shew  the  transactions  in  their  true  light. 
This  is  a  contract  to  tempt  a  man  to  transgress  the  law ;  to  do  that 
which  is  injurious  to  the  community:  it  is  void  by  the  common 
law,  and  the  reason  why  the  common  law  says  such  contracts  are 
void  is  for  the  public  good :  you  shall  not  stipulate  for  iniquity. 
All  writers  upon  our  law  agree  in  this ;  no  polluted  hand  shall 
touch  the  pure  fountain  of  justice.*^ 

The  benefit  of  the  public,  not  the  advantage  of  the  defendant, 
is  the  principle  upon  which  a  contract  is  allowed  to  be  impeached 
in  respect  of  illegal  consideration.  "  The  objection,"  says  Lord 
Mansfield  (^),  ^'  that  a  contract  is  immoral  or  illegal  as  between 
plaintiff  and  defendant,  sounds  at  all  times  very  ill  in  the  mouth  of 
the  defendant.  It  is  not  for  his  sake,  however,  that  the  objection 
is  ever  allowed ;  but  it  is  founded  in  general  principles  of  policy, 
which  the  defendant  has  the  advantage  of,  contrary  to  the  real 
justice  as  between  him  and  the  plaintiff,  by  accident,  if  I  may  so 
say.  The  principle  of  public  policy  is  this,  ex  dolo  malo  non  ori- 
tur  actio.  No  court  will  lend  its  aid  to  a  man  who  founds  his 
cause  of  action  upon  an  immoral  or  an  illegal  act.  If,  from  the 
plaintiff,  s  own  stating  or  otherwise,  the  cause  of  action  appear  to 
arise  ex  turpi  cau^a^  or  the  transgression  of  a  positive  law  of  this 
country,  there  the  court  says  he  has  no  right  to  be  assisted.  It  is 
upon  that  ground  the  court  goes,  not  for  the  sake  of  the  defendant. 


(e)  Ante,  90.  to  a   iie«rotiable  instrument  may  im- 

(f)  2  Wils.  347.  peach  it  for  want  of  a  stamp,  &c.  and 
(a)  Holman  ?.  Johiisort,  Cowp.  343  ;  may  call  a  party  thereto  as  a  witness 

and    see,  per   Lord    Loughboroiifi:h,  in  support  of  the  objection  ;  Jordaine 

Parsons  v.  Thompson,  1   H.  Bla.  322.  v.  Lashbrooke,?  T.  R.  601. 
Upon  the  same  principle  a  party  even 
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but  because  they  will  not  lend  their  aid  to  such  a  plaintiff.  So  if 
the  plaintiff  and  defendant  were  to  change  sides,  and  the  defend- 
ant were  to  bring  his  action  against  the  plaintiff,  the  latter  would 
then  have  the  advantage  of  it ;  for  where  both  are  equally  in  fault, 
potior  est  conditio  defendentis,^* 

But  the  presumption  of  law  is  in  favour  of  a  contract.  We 
have  already  seen  that  if  reasonably  susceptible  of  two  meanings 
— one  legale  the  other  invalid — that  ipterpretation  shall  be  put 
upon  the  agreement  which  will  support  and  give  it  operation  (A). 
Illegality  of  consideration  shall  not  be  inferred.  It  is  for  the  party 
who  takes  the  objection  to  prove  it  clearly :  although  it  be  thereby 
thrown  upon  him  to  establish  a  negative.  Therefore,  where  a 
plaintiff  declared  that  the  defendant,  who  had  chartered  his  ship^ 
put  on  board  a  dangerous  commodity,  (by  which  a  loss  happened,) 
witlixmt  dtie  notice  to  the  captain  or  other  person  employed  in  the 
navigation,  it  was  held  that  it  lay  upon  him  to  prove  such  nega« 
tive  averment  (t).  For  it  was  not  to  be  presumed  that  the  de^ 
fendant  had  been  guilty  of  an  omission,  which  would  amount  to  a 
criminal  neglect  of  duty.  So  where>  in  case  against  a  carrier  for 
the  loss  of  goods  delivered  to  him  at  Dublin  to  be  conveyed  to 
Liverpool,  it  was  objected  for  the  defendant,  that  unless  the  goods 
were  proved  to  be  duly  entered  at  the  Custom  House,  the  impor- 
tation was  illegal,  and  the  contract  with  the  carrier  void ;  it  was 
decided  that  the  defendant  could  not  raise  the  objection  without 
proving  the  non-entry  of  the  goods  (/:). 

In  Ingram  v.  WycUt  (/),  the  Lord  Chancellor  (Brougham) 
said — that  '^  in  cases  of  wills  impeached  on  the  ground  ot/ravdj  it 
was  incumbent  on  the  parties  who  sought  to  establish  the  will,  to 
remove  or  to  explain,  and  so  to  neutralize  the  facts  out  of  which 
that  suspicion  arose.  It  was  diffei'ent  where  contracts  or  instru-* 
ments  between  parties  were  alleged  to  have  been  fraudulently  ex-r 
ecuted.     There  it  was  for  the  party  impeaching  the  instrument  to 


(h)  Ante^  67. 

(t)  Williams  v.  East  India  Company, 
3  East,  192.  See,  per  Lord  Ellen- 
borough,  Rex  V.  The  Inhabitants  of 
Uaslmafield,  2  M.  &  Sel.  561.  See 
another  instance,  Galev.Lechie^  2  Stark. 
R.  107 ;  Bennett  v.  Clough,  1  B.  & 
Aid.  461>  where  the  Court  said  **  ille- 
gality is  never  presumed ;  oh  the  con- 
trary, every  thing  must  be  presumed 


to  have  been  legally  done  until  the 
contrary  appear."  If  a  party  refuse  to 
produce  an  instrument,  on  notice,  it 
will  be  presumed  that  it  was  stamped ; 
Crisp  T.  Anderson,  1  Stark.  R.  35; 
2  Stark.  £v.  80. 

{k)Sissons  V.  Dixon,  8  D.  &  R.  626 ; 
6  B.  &  C.  758,  S.  C. 

(0  Chancery,  Feb.   11,  1832,  MS. 

LL  ft 
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shew  that  he  had  good  grounds  for  supporting  the  accusation 
which  he  brought  forward  (m).  In  the  one  case,  the  burden  of 
proof  rested  on  the  parties  who  sought  to  establish  the  will ;  in 
the  other  case,  they  who  assailed  the  instrument  were  obliged  to 
prove  the  existence  of  the  facts  by  which  they  alleged  it  was 
vitiated.'"  The  effect  of  an  agreement  being  in  part  invalid,  will 
be  considered  in  the  next  Section. 


Section  1. 


Of  Contracts  illegal  at  Common  Law— as  beings 

1.  Immoral,  or 

2.  Contrary  to  public  Policy,  or 

3.  Fraudulent. 


1st.    Of  Immoral  Contracts. 

Cohabitation, — ^An  agreement  in  consideration  oi  fuiure  illicit 
cohabitation  between  the  parties  is  void  (n).  But  pant  sedtictian 
and  cohabitation  will  not  only  be  deemed  an  innocent  consideration 
for  a  bond  or  specialty,  (which  requires  no  consideration,)  but  will 
form  an  adequate  consideration  for  a  promise  not  under  seal ;  as 
it  is,  in  such  case,  considered  that  the  object  was  to  redress  an 
injury  inflicted  on  the  woman,  and  there  is  a  moral  obligation  to 
support  or  relieve  her.  And  past  cohabitation^  even  in  adultery 
and  without  seduction,  is  not  an  illegal  consideration ;  so  that  a 
bond  or  other  specialty  even  from  a  married  man,  founded  upon 
such  consideration,  is  not  invalid  (o). 

In  Friend  v.  Harrison  (p),  which  was  an  action  on  an  annuity 
bond  for  50/.  a  year,  it  appeared  that  the  plaintiff  was  a  common 
prostitute  when  the  defendant  first  became  acquainted  with  her — 


(m)  And  by  the  French  law  fraud  is 
not  to  be  presumed ;  Code  Civile  Bk.  3, 
Tit.  3,  ch.  2,  Art.  1116. 

(n)  Walker Y.  Perkins yZ^nrr.  1568; 
1  Bla.  R.  617,  S.  C. ;  Rex  v.  The  In- 
hahitanti  of  NorihuAngfield^  I  B.  & 
Ad.  912.  A,^  for  many  years  a  com- 
mon prostitute,  was  kept  bv  B.  for 
some  time,  and  then  married  C. ;  B, 
continued  his  visits  to  her,  and  gave 
her  a  note  for  1000/1  payable  on  de- 
mand. B,  died ;  and  on  a  bill  filed  in 
Chancery  by  his  administialra,  the 


note  was  set  aside,  it  being  given  ex 
turpi  causciy  not  as  premium  pudicituB ; 
Robinson  v.  Cox,  9  Mod.  R.  263. 

(o)  Nye  V.  Moseley,  6  B.  &  C.  133; 
9  D.  &  R.  165,  S.  C.  Knye  v.  Moore y 
1  S.  &  S.  61,  and  2  id.,  260,  S.  C. 
See  Turner  v.  Vaughan,  2  Wils.  339; 
Priest  V.  Parrot,  2  Ves.  160;  and  see 
Belt's  Supplement,  313;  MarchionesM 
of  Annandale  v.  Harris,  1  Bro.  P.  C. 
250 ;  2  P.  W.  432,  S.  C. ;  Cray  v. 
Rook,  Forrester,  153. 

(p)2C.  *c  P.  584. 
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that  after  they  had  cohabited  for  two  jears  he  gave  her  the  bond ; 
that  she  still  continued  to  cohabit  with  him  for  some  weeks,  when 
she  went  to  her  friends ;  and  afterwards  renewed  the  connexion. 
BestfC.  J.  said  that  the  bond,  if  given  merely  for  past  cohabitation, 
was  good ;  but  that  if  the  plaintiff  obtained  the  bond  from  the 
defendant,  intending  at  the  same  time  to  continue  the  connexion, 
it  was  void.     The  jury  found  a  verdict  for  the  plaintiff. 

In  Gibson  v.  Dickie  {q)j  the  court  held  a  declaration  in  a#- 
sumpsit  good,  which  stated,  that  before  and  at  the  time  of  making 
the  defendant's  promise,  the  plaintiff  had  cohabited,  and  then 
lived  with  him ;  and  the  defendant  Jiad  received  of  the  plaintiff 
108Z.  bank  stock,  and  lOOZ.  sterling,  and  that  certain  differences 
had  arisen  between  them ;  whereupon  the  defendant  agreed,  in 
case  the  plaintiff  and  defendant  should  separate,  that  he  would 
pay  to  one  J.  S.,  for  her  use,  the  value  of  the  108/.  bank  stock, 
and  lOOZ.  sterling,  deducting  the  value  of  the  100/.  three  per  cent* 
consolidated  bank  annuities;  and  would  allow  the  plaintiff  SO/, 
per  annum,  during  her  life,  by  quarterly  payments,  provided  the 
plaintiff,  from  and  after  such  separation,  should  continue  single, 
and  did  not  cohabit  with  one  D.  G.,  or  any  one  else.  The  court 
observed,  ^'  that  this  was  a  voluntary  compensation,  by  way  of 
maintenance,  made  to  the  plaintiff  for  the  injury  done  her  by  their 
past  illicit  connexion ;  and  that  so  far  from  its  being  an  induce- 
ment for  her  to  continue  the  cohabitation,  it  was  rather  an  induce- 
ment to  separate.'**  But  a  declaration  in  assumpsit,  which  stated 
that  the  plaintiff  had  cohabited  with  the  defendant  as  his  mistress, 
and  that  it  was  agreed  that  no  further  immoral  connexion  should 
take  place  between  them,  and  that  the  defendant,  as  a  compensa- 
tion, should  allow  her  an  annuity  so  long  as  she  should  continue 
virtuous;  and  thereupon,  in  consideration  of  the  premises,  and 
that  the  plaintiff  would  give  up  the  annuity,  the  defendant  pro- 
mised to  pay  as  much  as  the  annuity  was  reasonably  worth  ;  was 
held  bad,  on  general  demurrer  (r).  The  court  remarked,  that  it 
was  not  averred  that  the  defendant  was  the  seducer;  and  that 
^'  there  was  no  authority  to  shew  that  past  cohabitation  alone,  or 
the  ceasing  to  cohabit  in  future,  is  a  good  consideration  for  a  pro- 
mise of  this  nature.  That  the  cases  cited  were  distinguishable 
from  that  before  the  court,  because  they  were  all  cases  of  deeds ; 


(q)  3  M.  &  Sel.  463.  (r)  Binmngtm  t.  Wallii,  4  B.  &  AL  050. 
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and  that  it  was  a  very  different  question,  whether  a  consideration 
be  sufficiently  good  to  sustain  a  promise,  and  whether  it  be  so 
illegal  as  to  make  the  deed,  which  required  no  consideration,  void.*^ 
.The  latter  decision  appears  to  have  proceeded  entirely  on  the 
ground  of  want  of  consideration. 

And  equity  will  not  enforce  the  performance  of  a  verbal  promise^ 
by  a  single  man,  that  he  would  settle  an  annuity  on  a  married 
•  woman j  with  whom  he  had  cohabited  whilst  she  was  separated 
fix)m  her  husband  (s). 

An  action  is  not  maintainable  to  recover  the  rent  of  lodgings 
knowingly  let  for  the  purpose  of  prostitution,  from  the  profits 
whereof  the  landlord  expected  to  be  paid  {t).  And  although 
the  landlord  were  not  apprised,  at  the  time  of  the  letting,  of  the 
tenant's  mode  of  life,  and  her  object  in  taking  the  lodging ;  yet 
if  he  allow  her  to  remain  after  he  knows  her  character,  and 
becomes  acquainted  with  the  use  to  which  the  apartments  are 
applied,  and  after  the  period  when  he  might  legally  have  evicted 
the  tenant,  he  shall  not  recover  from  her  any  rent,  for  the  period 
which  has  elapsed  since  he  willingly  permitted  her  to  remain  and 
occupy  the  premises  for  this  illegal  purpose  (w).  Although  the 
tenant  be  an  immodest  woman,  and  the  landlord  be  aware  of  her 
character,  he  may  recover  his  rent,  if  she  receive  her  visiters 
elsewhere,  and  do  not  use  the  premises  she  occupied  for  immoral 
purposes  (a:). 

Sc^  where  in  an  action  against  a  woman  of  the  town,  for  board 
and  lodging,  it  appeared  that  the  plaintiff,  the  keeper  of  a  house 
of  ill  fame,  received  a  portion  of  the  gains  of  the  unfortunate 
women  in  her  house,  as  well  as  payment  for  their  board  and 
lodging,  LfOrdJT^^on  refused  to  sanction  such  a  demand  (y). 
But  an  action  for  clothes  sold  to  a  prostitute  (z) ;  or  for  washing 
her  apparel  (a) ;  cannot  be  defeated,  merely  by  shewing  that  the 
plaintiff  was  aware  of  the  defendant's  unfortunate  situation ; 
although,  from  the  nature  of  the  articles,  the  use  to  which  the 
defendant  would  apply  them  might  have  been  known  to  the 
plaintiff. 

(s)  1  Mad.  V.  Ch.  Rep.  658.  (y)  Howard  v.  Hodges,  Midd.  Sitt. 

(t)  Girardy  v.  Ricliardaoriy   1  Esp.  B.  K.,  before  Kenyon,  C.  J.,  2nd  Dec* 

R.  13;  Crisp  v.  Churchill,  cited  1  B.  1796 ;  1  Selw.  N.  P.  8th  ed.  70. 
&  P.  340,  341.  {2^  Dowry  v.  Dennet,  1  Camp.  348  ; 

(u)  Jennings  v.  ThrogmortoHy  R.  &  sec  WiUiainson  v.  Watts^  trf.,  553. 
M.  251.  (fl)  Lloyd  V.  Johnson,  1   B.  &  P. 

(jr)  Jp/fleton  V.  Campbell,  2  C.  8t  V\  MO. 
347. 
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TJbelsy  Sfc. — An  action  cannot  be  maintained  to  recover  the 
price  or  value  of  libellous  or  immoraL  pictures,  sold  by  the  plaintiJBT 
to  the  defendant  (6).  And  in  Poptttt  v.  StockdaU  {c\  Best,  C.  J. 
held  that  the  plaintiff,  a  printer,  could  not  recover  any  remune- 
ration for  printing  "  the  Memoirs  of  Harriette  Wilson,**  it  being 
a  work  of  a  grossly  immoral  and  libellous  nature.  Although  it 
would  be  a  good  defence  to  an  action  for  not  supplying  manu- 
script to  complete  a  work,  according  to  agreement,  that  the 
subject  matter  of  the  intended  publication  was  of  an  illegal  nature; 
yet  if  the  work  be  not  produced,  the  presumption  shall  be  that 
the  publication  was  lawful  ((/). 

Wagers, — We  have  already  considered  when  wagers  are  vdd, 
on  account  of  their  immoral  or  inj  urious  tendency  (e). 

Sndly.  Of  Conteacts  void  at  Common  Law,  as  affecting 

Public  Policy. 

A  doubtful  matter  of  public  policy  is  not  sufficient  to  invali- 
date a  contract.  An  agreement  is  not  void  on  this  ground, 
unless  it  express^  and  unquestionably  contravene  public  policy, 
and  be  manifestly  injurious  to  the  interests  of  the  state  (/). 

Restraint  of' trade. — A  partial  restraint  of  trade,  as  an  agree- 
ment not  to  transact  business  at  specified  places,  or  beyond  a 
limited  distance,  or  with  particular  persons,  does  not  invalidate  an 
agreement,  if  tliere  he  a  consideraHon  for  such  restraint;  but  a 
consideration  must  appear  in  such  case,  whether  the  restriction  be 
by  bond  or  simple  contract :  and  a  general  restraint  of  trade,  as 
an  agreement  that  a  party  would  not  trade  any  where,  is  invalid, 
althougii  there  be  a  consideration  to  support  it  (g). 

A  contract  entered  into  by  a  practising  attoniey,  for  a  valuable 


(b)  Fores  v.  Jokne/ty  4  Esp.  97. 

(r)  Silt,  after  Mich.  Term,  1825, 
MS. ;  K  (Sc  M.  337,  S.  C. 

(rf)  GaUy.  Leckie,  2  Stark.  R.  107. 

(e)  Ante,  394  to  S96. 

If)  See  Richardson  r.  Meilish^  2 
Biug.  242;  Roche  v.  OBrien,  1  Ball 
&  B.  338. 

0/)  Mitchell  V.  Reynolds,  \  P.  Wms. 
181  ;  Chesman  v.  Nainhy,  2  Stra.  739; 
Ld.  Raym.  1456,  S.  C. ;  2  Saund.  156, 
n.  1 ;  Homer  v.  Ashford,  12  Moor,  91  ; 
3  Bing.  322,  S.  C. ;  Wicketu  v.  Evans, 
3  Y.  ^  J.  318;  Young  v.   Tinmirn, 


I  C.fkJ.  331.  In  Homer  v.  Athford, 
it  was  decided  in  covenant  that  if  the 
declaration  state  that  '*  for  certain  con- 
siderations mentioned  in  the  deed,"  the 
defendant  agreed  to  submit  to  certain 
restrictions  in  his  trade,  the  defendant 
cannot  avail  himself  of  the  objection 
that  the  nature  and  extent  of  the  con- 
sideration are  not  shown,  except  by  a 
special .  demurrer.  An  independent 
illegal  clause  restraining  trade,  in  an 
agreement,  will  not  affect  the  validity 
of  the  rest  of  the  contract ;  M^AUen 
V.  CkuTchtU,  1 1  Moor,  483. 
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consideration,  that  he  would  relinquish  and  make  over  to  B.  and 
G.9  two  other  attomies,  his  business  as  an  attorney,  so  far  as 
respected  his  professional  practice  in  London,  and  150  miles  from 
thence  (A),  and  all  his  business  as  agent  for  any  attorney ;  and  that 
he  would  not  practise  as  an  attorney  within  those  limits,  and 
would  recommend  his  clients,  and  permit  B.  and  G,  to  use  his 
name  in  the  business  without  his  interference ;  has  been  holden 
valid  (t). 

And  an  agreement  not  to  set  up  as  surgeon,  or  man-midwife, 
in  a  certain  town,  or  within  twenty  miles  thereof,  is  legal  {k).  So 
is  a  contract  between  two  coachmasters  not  to  oppose  each  other, 
and  to  charge  the  same  prices  {I) ;  or  between  the  manager  of  a 
theatre  and  a  dramatic  author,  that  the  latter  should  not  write 
dramatic  pieces  for  any  other  theatre  (m) ;  or  to  sell  a  secret  in  a 
particular  trade,  and  never  again  practise  it  (n) ;  provided  in  all 
these  instances  there  be  a  good  consideration  for  the  restrictions. 

A  covenant  in  a  lease  by  the  lessee  to  indemnify  the  overseers 
of  the  poor  of  the  parish  for  the  time  being  from  all  charges,  by 
reason  of  the  lessee  taking  a  servant  or  apprentice,  who  should 
thereby  gain  a  settlement  in  or  become  chargeable  to  the  parish* 
is  not  unlawful  (o). 

Here  also  may  be  mentioned  agreements  creating,  or  tending 
to  create,  or  secure  a  monopoly/;  these  are  illegal,  as  affecting 
the  public  weal :  there  is  an  exception  in  the  case  o{ patent  rights 
under  the  21  Jac.  1,  c.  3  (p). 

An  agreement  by  a  publican,  upon  good  consideration,  to  take 
beer  only  from  a  particular  brewery,  is  valid,  whilst  good  and 
wholesome  beer  is  supplied  (q).  But  where  the  lessee  of  a  public 
house  covenanted  for  himself,  his  executors,  and  assigns,  with 
his  lessors,  (brewers,)  to  take  all  his  beer  of  them,  or  their 
successors  in  their  said  trade ;    and  the  lessors  sold  their  trade 


(A)  The  assignor  of  a  lease  of  a  pub- 
lic house  in  London  covenanted  not  to 
keep  a  public  house  within  the  distance 
of  nail  a  mile  from  the  premises  as- 
signed. This  means  half  a  mile  mea- 
sured by  the  nearest  way  of  access  be- 
tween the  premises  assigned  and  any 
public  house  afterwards  kept  by  the 
assignor;  Leigh  v.  Hind,  9  B.  &  C. 
774  ;  4  Man.  &  Ryl.  697. 

(t)  Bunn  Y.  Guy,  4  East,  190. 

(k)  Hayward  \.  Young,  2  Chitty,  R. 
407. 


(/)  Id. 

(m)  Morris  \.  Coleman,  18Ves.  437. 

(»)  Bry$on  v.  Whitehead,  2  Sim.  & 
Stu.  74. 

(o)  Walsh  V.  Fussell,  6  Bing.  163  ; 
3  M.  &  P.  457,  S.  C. 

(p)  Duvergier  v.  Fellows,  10  B.  «Sc 
C.  826.    See  Godson  on  Patents. 

(q)  Thornton  v.  Sherratt,  8  Taunt 
529 ;  Holcomhe  v.  Hewson,  2  Camp. 
391 ;  Jojies  v.  Edney,  3  Camp.  285  ; 
Cooper  V.  Twihdl,  3  id,,  286,  note  (a) ; 
ante,^bS,  j}08t527. 
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nnd  the  public  house,  with  other  premises,  to  third  persons,  who 
removed  the  plant,  &c.,  to  a  distance  of  two  miles,  and  there 
carried  on  the  business  of  brewei*s  ;  it  was  held  that  the  trade  of 
the  lessors  was  thereby  determined,  and  that  their  assignee  could 
not  take  advantage  of  the  covenant,  on  the  assignee  of  the  lessee 
purchasing  beer  from  another  brewer  (r). 

Contracts  prejudicial  to,  and  clearly  affecting,  the  revenue  of 
this  country  cannot  be  enforced  {s) ;  but  a  contract  merely  affect- 
ing the  revenue  or  commercial  regulations  or  trade  of  9.  foreign 
country,  and  not  expressly  prohibited  by  our  law,  appears  to  be 
valid  (t).  , 

Agreements  in  contravention  of  the  policy  of  the  Insolvent,  or 
Bankrupt  Act ,  and  prej  udicial  to  the  creditors  at  large,  are  not  valid ; 
as,  for  instance,  contracts  whereby  it  is  attempted  to  secure  to  a  par- 
ticular creditor  a  superior  claim  and  a  preference,  in  reference  to 
the  future  property  of  the  insolvent  (w)  ;  or  contracts  in  consider- 
ation of  withdrawing  an  opposition  to  the  discharge  of  the 
insolvent  (x).  The  refraining  to  cause  a  bankrupt  to  be  examined 
touching  his  estate,  is  also  a  void  consideration  {y).  And  a  pro- 
mise, having  for  its  consideration  a  creditor's  signature  of  a 
bankrupts  certificate,  or  his  not  taking  steps  to  oppose  it,  is  not 
binding  {z).  But  a  covenant  by  a  friend  of  a  bankrupt  to  pay  all 
his  creditors  their  debts  in  full,  in  consideration  that  they  would 
not  proceed  further  under  the  commission,  is  good  in  law  (a). 

In  Exparte  Wilson  (6),  it  was  held  by  Lord  Lyndhurst^  C, 
to  be  a  contempt  for  a  petitioning  creditor  to  strike  a  docket  at 
the  instance  of  a  solicitor  who  undertakes  to  prove  the  act  of  bank- 
ruptcy, and  to  guarantee  the  petitioning  creditor  against  any 
expenses  he  may  be  put  to  by  issuing  the  commission :  such 
guarantee  is  illegal.  But  where,  at  a  meeting  of  the  creditors  of 
a  bankrupt  for  the  choice  of  assignees,  the  creditors  all  refused  to 


(r)  Doe  d.  Calvert  v.  Reid,  10  B.  & 
C.  849. 

(«)  Ante^^db,  A  contract  to  sell  beer 
to  unlicensed  victualler,  bad ;  Meux 
V.  Humphries,  3  C.  &  P.  79  ;  Moody, 
&  M.  132,  S.  C. 

(0  Ante,  77 ;  Smith  v.  Marconnay, 
Peak  Add.  Cas.  81.  See  Holman  v. 
Johruon,  Cowp.  R.  343,  per  Lord 
Mansfield. 

(tf)  Jackson  t.  Davison,  4  B.  &  Al. 


691 ;  Rogers  v,  Kingston,  10  Moore,  97; 
2  Bing.  441,  S.  C. 

(x)  Murray  v.  Reeves,  8  B.  &  C. 
421 ;  2  Man.  &  Ryl.  423.  See  further 
post  534,  5. 

(y)  Nerot  v.  Wallace,  3  T.  R.  17. 

(z)  Birch  Y,  Jervis,3  C.  &  P.  379  ; 
6  G.  4,  c.  16,  s.  125.  As  to  fraud  on 
Bankrupt  Act,  see  furthermost 

(a)  Kaue  v.  Bolton,  6  T.  R.  134 ;  see 
Fry  T.  Malcolm,  5  Taunt  117. 

(b)  Buck,  306. 
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become  assignees,  and  requested  A,  B.^  a  stranger  to  the  estate^  to 
become  assignee,  and  A.  R.  stated  publicly  he  would  incur  no 
liability,  but  consented  to  become  assignee,  on  the  engagement  of 
the  solicitor  to  the  Jiat  to  indemnify  him  against  the  consequences, 
it  was  held  that  this  engagement  was  not  illegal  (c). 

Restraint^  S^c.  of  marriage. — A  contract,  the  object  or  effect 
of  which  is  to  restrain  or  prevent  a  party  from  marrying  antf 
per.^ny  is  void^ 

Thus,  where  the  defendant,  by  deed,  entered  into  the  following 
engagement :  ^^  I  do  hereby  promise  Mrs.  C.  L,  that  I  will  not 
marry  with  any  person  besides  herself:  if  I  do,  I  agree  to  pay  to 
the  said  C,  L.  1000/.  within  three  months  after  I  shall  marry  any 
body  else ;  ^'  it  was  held,  that  he  was  not  liable  to  an  action  on  the 
breach  of  such  undertaking  (d).  The  court  observed,  that  this 
was  not  a  covenant  "  to  marry  the  plaintiff,**  but  "  not  to  marry 
any  body  else :  '^  and  yet  she  was  under  no  obligation  to  marry 
him.  So  that  it  restrained  him  from  marrying  at  all,  in  case  she 
had  chosen  not  to  permit  him  to  marry  her. 

A  bond  was  given  by  a  widow,  conditioned  to  pay  the  defendant. 
White  J  lOOL  if  she  should  afterwards  marry  again ;  and  White^ 
at  the  same  time,  gave  her  a  like  bond,  conditioned  to  pay  the  like 
sum  to  her  executors,  if  she  should  not  marry  again  before  she 
died.  She  married  again  to  Baker ;  and  they  brought  their  bill 
in  Chancery  to  have  her  bond  delivered  up.  And  the  bond  was 
decreed  to  be  given  up  to  be  cancelled,  on  the  ground  of  its  being 
a  general  restraint  of  marriage  (e). 

A  wagering  contract,  for  fifty  guineas,  that  the  plaintiff  would 
not  marry  within  sis  years^  is  prima  facie  in  restraint  of  mar- 
riage, and  therefore  void ;  no  circumstances  appearing  to  show 
that  such  restraint  was  prudent  and  proper  in  the  particular 
instance  (/).  ^ 

But  an  agreement  by  a  man  to  allow  a  female,  with  whom  he 
cohabited,  in  case  they  should  separate,  an  annuity  for  her  life, 
provided  she  should  continue  single^  was,  as  we  have  seen,  held 
not  to  be  an  invalid  agreement  (^). 


(c)  Gilmour  v.  Kingy  1   C.  &  M.  Woodhome  v.  Shcpleif,  2  Atk.  540 ; 

612.  see  Cork  v.  Richards,  10  Ves.  42*J. 

{d)  Lowe  V.   Peers^  4  Burr.  2225;  {/)  Ilartleifw  Rice,  10  East,  22. 

aflirmed    in  error,     Wilmot  R.  3t>4,  (♦/)  Gihson'v.  Divkie,  3  M.  &  Selw. 

S.  C.  4tJ3,  antCy  517. 

(e)  Baker  v.   WhiU,  2  Vcm.  215; 
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Marriage  brocage  Contract : — Separation  deeds* — A  marriage 
brocage  contract,  that  is,  an  undertaking  to  procure  a  marriage 
between  two  parties,  for  reward,  is  void  (A). 

It  seems  that  a  deed  providing  for  the  immediate  separation  of 
husband  and  wife,  and  securing  to  her  a  separate  maintenance, 
through  the  medium  of  a  trustee,  is  valid  in  law ;  but  that  an 
instrument  which  contemplates  and  provides  for  their  Juture 
separation,  or  is  calculated  to  prevent  a  future  reconciliationj  is 
not  legal  (t). 

Sak  of  offices^  cj-c. — And  contracts  for  or  respecting  the  sale  or 
transfer  of  public  appointments,  though  they  may  not  be  prohibited 
in  the  particular  cases  by  the  statutes  relative  to  the  sale  of  public 
offices,  and  which  we  shall  hereafter  notice  (A:),  may  often  be  void 
at  common  law^  as  being  contrary  to  public  policy  (/). 

The  defendant,  in  consideration  that  the  plaintiff,  who  waa 
master  joiner  in  one  of  His  Majesty'^s  dock  yards,  would  procure 
himself  to  be  superannuated,  undertook,  in  case  he,  the  defendant, 
should  succeed  the  plaintiff  as  master  joiner,  to  allow  him  the 
extra  pay  from  the  yard  books.  This  agreement  having  been 
made  without  the  knowledge  of  the  Navy  Board,  to  whom  the 
appointment  belonged,  was  holden  void  (m).  So  a  recommenda- 
tion to  an  office  in  the  king^s  household,  though  of  a  private 
nature,  and  not  within  the  statute  5  &  6  Edw.  S,  is  an  illegal 
consideration  (n).  And  an  action  cannot  be  supported  upon  an 
agreement  for  the  sale,  by  the  owner,  of  the  command  of  a  ship 
in  the  East  India  Company ^s  service,  made  without  the  sanction, 
and  in  violation  of  the  bye-laws,  of  the  Company  (o) :  and  it  has 
been  decided  in  equity  that  an  agreement  between  J,,  B.^  and  C, 
that  they  should  purchase  a  ship,  to  be  registered  in  the  names  of 
A.  and  B.y  is  against  public  policy  ;  and  a  demurrer  to  a  bill  for 
an  account  in  such  transaction  was  allowed  (p).     And  that  court 


(A)  See  Hall  v.  Potter,  3  Lev.  411 ; 
Keat  Y.  Allen,  2  Vera.  588 ;  Roberts 
V.  Roberta,  3  P.  Wms.  75,  n.  1 ;  Co. 
Lit.  206  (A),  note  1 ;  I  FonbL  Tr.  Eq. 
6  ed.  263. 

{i)AnUy  140;  Wilton  t.  Muthett, 
injra;  see  Westmeath  v.  Westmeath,  1 
Jac.  126;  k/.,  140,  per  Eldon,  C.  See 
S.  C.  in  the  House  of  Lords,  1  Dow 
and  Clark,  519.  When  a  proTision 
that  the  trusts  of  the  deed  shall  con- 
tinue, notwithstanding  reconciliation, 
is  valid  at  la w .  See  Wilson  v.  Mushett, 
3  B.  &  Ad.  743. 


(k)  See  post,  sect.  2,  div.  6. 

(/)  See  Richardson  v.  Mellishj  2 
Bing.  247,  236;  9  Moo.  435. 

(m)  Parsons  v.  Thompson,  I  H.  Bla. 
322. 

(n)  Harrington  t.  Du  Chattel,  Bra 
C.C.I  14. 

(o)  Blachford  v.  Preston,  8  T.  R. 
89.  See  observations  on  this  case  in 
Richardson  v.  Mellish,  2  Binff .  R.  247, 
260, 251 ;  3  id.,  334,  S.  O.  See  Card 
r.  Hope,  2  B.  &  C.  661;  4  D.  &  R. 
164,  S.  C. 

(p)  Baltcrsby  v .  SmUK,^^^^.  W^ 
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refused  to  carry  into  execution  an  agreement  to  assign  the  fees  of 
a  gaoler,  and  the  profits  of  a  tap-house  connected  with  the  gaol  (q). 
But  a  contract  for  the  exchange  of  the  command  of  East  India 
ships,  entered  into  with  the  knowledge  of  the  Company,  is 
good(r). 

Contract  affecting  the  course  of  justice. — Any  contract  which 
can  prevent,  or  impede,  the  due  course  of  public  justice,  is  also 
invdid. 

Thus,  an  agreement  in  consideration  of  suppressing  evidence, 
or  stifling  or  compounding  a  criminal  prosecution  or  proceedings 
for  £i  felony^  or  a  misdemeanor  of  a  public  nature,  as  perjury,  &c., 
is  void  (s).  But  a  security  may  legally  be  taken  for  the  fair 
expenses  of  the  prosecution,  agreed  to  be  given  at  the  recommen* 
dation  of  the  Court  of  Quarter  Sessions,  by  a  defendant  who 
stood  convicted  before  them  of  a  misdemeanor  in  ill  treating  his 
parish  apprentice,  for  which  the  parish  officers  had  been  bound 
over  by  recognisance  to  prosecute  him,  under  the  statute 
32  G.  S,  c.  57 ;  the  giving  of  such  security  being  considered  by 
the  court  in  abatement  of  the  period  of  imprisonment,  to  which 
he  would  otherwise  have  been  sentenced  {t).  And  perhaps  an 
agreement  to  make  the  prosecutor  of  an  indictment  for  a  misde- 
meanor, peculiarly  of  a  private  nature,  and  occasioning  a  private 
injury,  (as  for  an  assault,  or  fraud  in  levying  a  fine  as  afem^e  sole, 
the  party  being  married,)  a  reasonable  satisfaction,  in  consider- 
ation of  proceedings  being  stayed,  may  not  be  illegal  (m).  And 
where,  upon  a  conviction  before  magistrates,  for  a  breach  of  the 
excise  laws,  the  officer,  to  whom  a  warrant  to  levy  the  penalties 
was  directed,  by  way  of  indulgence  to  the  party,  took  from  him  a 
promissory  note  at  two  months  for  the  amount,  without  previous 
authority  from  his  superiors ;  it  was  held,  that  the  note  so  given 


(q)  Methwold  r.  Walfank,  2  Ves. 
238.  Agreement  to  procure  an  unfit 
person  a  commission  in  the  array, 
Morris  V.  M'Cuiloch,  2  Eden,  190; 
&  C.  Amb.  432. 

(r)  Richardson  v.  Mellish,  2  Bing. 
229  ;  and  3  id,,  334,  S.  C.  See  Waldo 
V.  Martin,  4  B.  &  C.  319 ;  6  D.  &  R. 
364,  S.  C. 

(«)  Collins  V.  Blantern,  2  Wils.  347 ; 

anUy  510;  Johnson   v.   Ogilbi/,  3.  P. 

W.  279 ;  Wallace  v.  Hardacrcy  1  Camp. 

46 ;  Pool  V.  Bousfield,  id.,  55;  Edge- 

eombe  v.  Rodd,  5  East,  294;  Harding 


V,  Cooper,  1  Stark.  R.  467 ;  Brett  v. 
Close,  16  East,  301 ;  1  Chitty,  Crim. 
Law,  4.  See  Drage  v.  Ibherson,  2  Esp. 
643. 

(0  Beely  v.  Wingfield,  11  East,  46; 
Kirk  V.  Strickwoody  Moo.  &  M.  275  ; 
4B.  &  Ad.421,S.  C. 

(u)  See  Johnsoti  v.  Og'dhy,  3  P. 
Wnis.  279,  per  Le  Blanc,  J. ;  Edge- 
combe V.  Rodd,  5  East,  303;  and  El- 
worthy  V.  Bird,  2  S.  «Sc  S.  372  ;  sed  qu. 
Wallace  v.  Hardacre,  1  Camp.  46, 
pMt  626  note  (y). 
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was  a  valid  security  (v).  And  the  substitution  of  a  bill  of  exchange 
for  one  forged,  at  the  instance  of  the  forger,  is  not  illegal,  there 
being  no  agreement  to  prevent  a  prosecution  for  the  forgery  {x) : 
and  it  seems  to  be  a  general  rule,  that  where  the  offence  may  be 
made  the  subject  of  an  action  as  well  as  an  indictment,  and  civil 
and  criminal  proceedings  are  accordingly  taken,  an  agreement  to 
pay  the  costs  of  the  action  on  its  being  stopped  is  binding,  if  the 
criminal  costs  be  not  included  in  the  arrangement,  and  it  be  no 
part  of  the  bargain  that  the  indictment  should  be  abandoned  (y). 

It  appears  that  an  agreement  to  pay  money,  in  consideration  of 
a  party  using  his  interest  to  procure  the  pardon  of  a  convict,  is 
not  binding  (z). 

Maintenance  of  suits,  which  is  a  public  offence,  is  the  oiScious 
intermeddUng  in  a  suit  that  no  way  belongs  to  one,  by  maintaining 
or  assisting  either  party  with  money  or  otherwise,  to  prosecute  or 
defend  it  (a).  Champerty  is  the  purchasing  a  suit  or  right  of 
action  of  another  person  ;  or  rather  it  is  a  bargain  with  a  plaintiff 
or  defendant  to  divide  the  land  or  other  matter  sued  for  between 
them,  if  they  prevail  at  law ;  whereupon  the  champertee  is  to 
carry  on  the  party's  suit  at  his  own  expense  (6).  This  also  is  an 
offence  of  a  public  nature.  All  contracts  which  have  either  of 
these  offences  within  their  object  or  operation,  are  illegal. 

In  Stanley  v.  Jones  (c),  it  appeared  that,  by  articles  df  agree- 
ment, T,  S.  covenanted  to  communicate  to  the  defendant  all  such 
information  as  he,  T.  S.<,  possessed  or  could  procure,  and  to  use 
and  exert  his  utmost  influence  and  means  for  procuring  such 
evidence  as  should  be  requisite  to  substantiate  the  defendant'g 
claims  against  R.  M.  and  W.  S.  E. ;  in  consideration  of  which^ 
the  defendant  covenanted  to  pay  T.  S.  one-eighth  part  or  share 
of  such  sum  as  should  at  any  time  be  recovered  or  obtained, 


(v)  Sugars  v.  Brinkworth,  4  Camp. 
46.  And  see  Pilkington  t.  Green^  2 
B.  &  P.  151,  where  an  excise  oflScer 
holding  a  warrant  to  take  a  party  to 
prison,  to  be  there  detained  until  he 
paid  a  penalty,  took  a  note  for  the 
amount,  and  it  was  held  good;  the 
commissioners  having  approved  the 
officei^s  conduct 

(x)  Wallace\.Hardacr€y  1  Camp.45. 

(y)  Harding  v.  Cooper,  1  Stark.  R. 
45 ;  Bayl.  B.  5  ed.  509,  510,  and  n.  41. 

(z)  Norman  v.  Cole,  3  Esp.  R.  253. 

(a)  4  Bla.  C.  134;  see  pr  Buller,  J., 
Master  v.  MiUer,  4  T.  R.  340.     See 


the  definition.  Sec,  of  this  offence  in 
the  cases  cited  in  the  following  notes. 
See  instances  in  which  it  was  ques- 
tioned whether  agreements  did  not 
amount  to  maintenance ;  Belly.  Smithy 
7  D.  &  R.  816;  5  B.  &  C.  188;  Wil- 
liamsvn  y.  Henley,  6  Bing.  299,  3  M. 
&  P.  731. 

(b)  4  Bla.  Com.  134, 135.  See  the 
definition  of  Champerty,  per  Besi,  C.J., 
Williams  t.  Protheroe,  3  Y.  &  J.  135. 
Per  Tindal,  C.  J.  Stanley  v.  Jone», 
5  M.  &  P.  193 ;  7  Bing.  369,  S.  C. 

(c)  7  Bing.  369,  5  M.  &  P.  193, 
S.  C. 
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either  by  suit  at  law  or  in  equity,  from  R.  M,  and  W,S.'E.  It  was 
held,  that  the  agreement  was  illegal,  as  it  amounted  to  champerty. 
But  in  WiUiama  v.  Protheroe  {d),  where,  by  articles  of  agreement 
between  the  vendor  and  purchaser  of  an  estate,  it  was  agreed  that 
the  purchaser,  bearing  the  expense  of  certain  suits  commenced  by 
the  vendor  against  an  occupier  for  by-gone  rent,  should  have  tlie 
rent  so  to  be  recovered,  and  also  any  sum  that  could  be  recovered 
for  dilapidations ;  and  that  the  purchaser,  at  his  expense,  might 
use  the  name  of  the  vendor  in  any  action  he  might  think  fit  to 
commence  against  the  occupier  for  arrears  of  rent  or  dilapidations ; 
it  was  held  that  the  agreement  was  not  void,  as  amounting  to 
champerty. 

An  agreement  to  fight  is  void,  as  tending  to,  or  creating,  a 
breach  of  the  peace  (e).  And  it  would  probably  be  held  that  a 
bet  upon,  or  other  contract  connected  with,  a  sparring  match,  at 
a  public  building,  kept  for  the  purpose  of  exhibiting  the  pugilistic 
art,  and  which  tends  to  the  encouragement  of  prize-fighting,  is 
invalid  (/*). 

A  contract  made  for  the  purpose  of  preventing  the  erection,  or 
continuance,  of  a  public  nuisance  appears  to  be  good  ;  although 
part  of  the  oondderation  be  the  forbearance  to  prosecute  for  the 
inconvenience  already  sustained  (g). 

An  agreement,  the  natural  effect  of  which  is  to  induce  a  public 
officer  to  neglect  his  duty,  is  invalid. 

Thus,  as  before  observed  (A),  parish  officers  cannot  legally  take 
any  other  security,  under  the  statute  6  G.  *2,  c.  31,  from  the  puta- 
tive father  of  a  bastard,  than  such  as  indemnifies  thera  from  time 
to  time  against  the  expenses  of  the  maintenance  of  the  child : 
they  cannot  take  a  sum  certain  by  way  of  compounding  for  all 
future  expenses,  as  it  thereby  becomes  the  interest  of  the  parish 
to  neglect  the  child. 

It  seems  that  an  agreement  between  the  defendant,  being  the 
town-clerk  and  clerk  of  the  peace  of  a  borough,  and  the  plaintiff, 
to  recommend  the  latter  to  parties  who  might  want  an  attorney  to 
conduct  prosecutions  arising  in  the  town-clerk's  office,  for  reward 
to  the  former,  is  illegal  (i). 

(d)  In  Error  from  K.  B.  3  Y.  &  J.  Peak  Add.  C.  155,  S.C.  Equity  will 
129;  S.  C.  in  2  M.  &  P.  779,  and  restrain  the  improper  use  of  a  bond 
5  Bing.  309.  given  under  sucn  circumstances ;  Roy 

(e)  Bui.  N.  P.  16.  V.  Duke  of  Beaufort,  2  Atk.  190. 

(f)  SeeHunt  v. Bell,  7Moore,  212;  (A)  Ante,  228,  9. 

1  Bing.  1,S.C.  (i)  See  Hiufhet  v.  Statfutm,  4.  B.  & 

O;  lailcnces  v.  Taylor,  7  T.  K.  475-,     C.  V\n  %  6  D.  &  R  219,  S.  C. 
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An  engagement  to  indemnify  a  sheriff,  in  the  execution  of  a 
lawful,  or  apparently  legal,  act,  is  good  (k).  But  where  the  act  to 
be  done  by  him  would  be  a  plain  violation  of  his  duty,  the  agree- 
ment to  protect  him  from  the  consequence  is  invalid  (/).  Indemnity 
bonds  to  the  sheriff  in  cases  of  disputed  property  in  goods,  and 
given  to  induce  him  to  execute,  or  not  to  execute,  a  fieri  JiuAas 
against  such  goods,  are  clearly  lawful.  But  it  seems  that  a  bond 
to  a  sheriff,  the  condition  of  which  recites  that  the  sheriff  by 
virtue  of  a  fi.  fa,  had  taken  in  execution  of  the  goods  of  R.  F., 
certain  goods  upon  a  judgment  against  him,  and  that  the  sheriff, 
at  the  request  of  R,  F.,  (one  of  the  obligors)  had  quitted  posses- 
sion, and  agreed  to  return  nidla  bona^  and  then  for  indemnifying 
the  sheriff  for  so  doing,  is  illegal  (m). 

Trading  mth  an  enemy, — Trading  with  an  enemy  is  also 
injurious  to  the  public  welfare,  and  is  therefore  illegal;  and 
no  contract  connected  therewith  can  form  the  subject  of  an 
action  (n). 

Health. — A  contract,  by  which  a  brewer  binds  a  publican  to 
deal  with  him,  in  the  articles  used  in  the  business  of  the  latter, 
is  not  invalid,  but  shall  not  be  favoured,  as  tending  to  prejudice 
the  health  of  the  subject;  and  the  law  tacitly  annexes  this 
condition,  that  the  articles  shall  be  good  and  marketable  (o). 

Wagers  agavnst  public  policy. — Many  wagerSy  as  we  have  seen, 
have  also  been  held  void,  on  the  ground  that  they  lead  to 
inquiries,  the  investigation  of  which  might  affect  the  public 
interest  (p). 


Srdly.  Of  Contracts  voidable  on  the  Ground  of  Fraud. 

Effect  of  fraud. — Fraud  avoids  a  contract,  ab  initio^  both  at 
law  and  in  equity,  whether  the  object  be  to  deceive  the  public^ 


(k)  Arundel  v.  Gardiner ,  Cro.  Jac. 
652 ;  Blacket  v.  Crisst/p,  I  Ld.  Ravm. 
279;  Benikin  v.  French^  I  Sid.  132. 

(/)  Beawfage't  Cwte,  10  Co.  102; 
Featht^'ston  v.  Hvtchiiison,  Cro.  El. 
199;  Martyn  v.  BlUhman^YeU,  197; 
Blithman  v.  Martin^  2  Buls.  213; 
Morris  r.  Chapman,  T.  Jones,  24. 
See  various  instances,  Tidd.  8ih  ed. 
221;  9th  ed.  Index,  tit.Sheriff,antf, 399. 

(m)  Wright  v.  Lord  Ff  mey ,  3  Doug. 
240.    See  the  usual  form  of  indem- 


nity bond,  Watson  on  Sherifis,  380. 

(n)  Ante,  150,  1. 

(o)  Holcomhe  v.  Hewson,  2  Camp. 
391 ;  Jonet  v.  Edney^  3  Camp.  286; 
T/ioiiUan  Y.  Sherratt,  8  Taunt  529. 
See  further  an/e,  5S0.  Only  the  li- 
censed publican  can  be  trealed  bv  the 
brewer  as  the  primary  debtor  for  Deer; 
Meux  T.  Humphries^  Moo.  6c  M.  132 ; 
3  C.  &  P.  79,  S.  C. 

(p)  See  generally  as  to  wagen, 
oji/e,  394* 
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or  third  persons,  or  one  party  endeavour  thereby  to  cheat  the 
other.  For  the  law  will  not  sanction  dishonest  views  and  practices, 
by  enabling  an  individual  to  acquire,  through  the  medium  of  his 
deception,  any  right  or  interest  (q)^ 

And  the  fraud  of  an  authorised  agent  equally  avoids  a  contract 
made  by  him  for  his  principal  (r).  Thus,  where  it  appeared  that 
the  agent  of  the  vendor  of  a  picture,  knowing  that  the  vendee 
laboured  under  a  delusion  with  respect  to  the  picture,  which 
materially  influenced  his  judgment,  permitted  him  to  make  a 
purchase,  without  removing  that  delusion  ;  Lord  Ellenborough 
Jield,  that  the  sale  was  void  against  the  purchaser  (s). 

It  is  not  competent  to  the  person,  who  is  guilty  of  the  fraud  on 
the  other  party  to  the  agreement,  to  avoid  the  contract  on  this 
ground.  The  election  is  left  solely  to  the  party  defrauded.  And 
it  seems,  that  a  party  who  has  executed  a  bill  of  sale  of  his  goods, 
cannot  be  allowed  to  impeach  it,  on  the  ground  that  it  was  given 
to  defeat  the  claims  of  creditors  (t).  But  where  the  contract  has 
for  its  object  and  consideration  a  fraud  on  a  third  person,  and  both 
the  parties  to  the  agreement  (u)  are  guilty  of  the  fraudulent 
intention ;  it  seems  not  to  be  permitted  to  either  of  them  Xjofowid 
a  claim  upon  such  contract,  in  a  court  of  law  {x). 

In  what  Fraud  may  consist, — Fraud  is  of  various  kinds ;  but  it 
generally  consists  either  in  the  misrepresentation^  or  the  coficeal- 
ment^  of  a  material  fact. 

It  is  extremely  difficult  to  advance  any  general  principle,  or 
elementary  doctrine,  upon  this  subject.  Cases  of  fraud  depend 
peculiarly  on  the  particular  facts  which  have  occurred,  the 
relative  situation  of  the  parties,  and  their  means  of  information. 


(q)  See  Fermor's  Case,  3  Co.  77; 
per  Lord  Mansfield,  C.  J.,  Bright  v. 
Eynon,  1  Burr.  390 ;  and  Foxcraft  v. 
Devonshire,  1  Bla.  R.  193.  See  1 
FonW.  Tr.  Eq.  6tb  ed.  122,  and  notes; 
Boulton  V.  Bull,  2  Bla.  R.  465;  Willis 
V.  Baldwin,  2  Dougl.  450 ;  Carter  v. 
Boehm,  3  Burr.  1909 ;  3  Ves.  &  B.  42; 
Haigh  V.  De  La  Cour,  3  Camp.  319, 
154i  506;  3Chitty,Com.  L.  155,  306, 
698.  When  concealment  of  a  mate- 
rial fact  avoids  a  release;  Bowles  ?. 
Steuart,  1  Sch.  &  Lef.  209. 

(r)  Fitzherbert  v.  Mather,  1  T.  R- 
12;  Doev.  Martin,  4id,,S9;  Richard- 
son V.  Mellish,  2  Binj^.  243 ;  9  Moo. 
436;  1  Car.  cSc  P.  24,241;   EvertU 


V.  Deshorough,  5  Bing.  503 ;  3  M.  & 
P.  190,  S.  C. 

(«)  Hill  V.  Gray,  1  Stark.  R.  4»4. 
Seei^oxv.  Macke'th,  2  Bro.  C.  C.  420. 

(0  Ante,  327 ;  Deady  v.  Harrison, 
1  Stark.  R.  60;  Robinson  y.  McDon- 
nell, 2  B.  &  Al.  134  ;  Doe  d.  RoberU 
V.  Roberts,  id.,  367 ;  Hawes  v.  Leader, 
Cro.  Jac.  270,  cited  Doe  d.  Roberts  t. 
Roberts,  2  B.  <Sc  Aid.  369  ;  and  Yelr. 
196,  S.  C;  3  V.  &  B.  42.  A  con- 
veyance without  consideration,  and 
pro  tempore,  to  give  a  title  to  kill  game^ 
held  binding.  Doe  v.  Roberts,  supra, 

(tt)  See  Jones  v.  Yates,  9  B.  &c  C. 
538,  per  Lord  Tenterden,  C.  J. ,  4 
Man.  &  Ryl.  621. 

\x^  ^^  ^"t  ^^>sft&,  rnfra. 
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On  the  one  hand,  courts  of  justice  have  endeavoured  to  repress 
dishonesty  ;  on  the  other  hand,  they  have  required  and  expected 
that  each  party  shall  be  vigilant,  and  exercise  a  due  degree  of 
caution.  ViglUtntibus  et  non  dormientibus  succurrunt  jura.  It 
is  difficult  to  imagine  that  a  general  misrepresentation  as  to  value, 
&c.,  the  truth  of  which  a  party  has  an  opportunity  of  ascer- 
taining ;  or  the  concealment  of  a  matter  which  an  individual 
possessed  of  ordinary  sense,  vigilance,  or  skill,  might  discover; 
can,  in  law,  constitute  fraud.  There  can  be  no  fraud  if  the 
bargain  be  merely  a  fair  contest,  or  trial  of  judgment  In  all 
contracts,  each  party  naturally  and  fairly  attempts  to  obtain 
advantage.  As  in  a  contract  of  sale,  the  vendor  endeavours  to 
extol  the  article,  the  vendee  to  depreciate ;  each  exercises  his 
own  judgment,  and  neither  party  can  be  said  to  be  guilty  of  a 
fraud  in  making  bare  assertions,  upon  which  the  other  party 
probably  places  no  reliance,  and  which  he  does  not  embody  in  his 
contract  (y). 

A  misrepresentation  of  the  legal  effect  of  an  agreement,  does 
not  constitute  fraud  («). 

Fraud  more  clearly  occurs  where  one  person  substantially  mis- 
represents, or  conceals,  a  material  fact,  peculiarly  within  his  own 
knowledge  (a) ;  in  consequence  of  which  a  delusion  exists ;  or 
uses  a  device  naturally  calculated  to  lull  the  suspicions  of  a 
careful  man,  and  induce  him  to  forego  inquiry  into  a  matter  upon 
which  the  other  party  has  information,  although  such  information 
be  not  exclusively  within  his  reach  (6).  However,  a  misrepre- 
sentation is  unimportant,  if  the  party  to  whom  the  false  statement 
is  made  knew  the  real  state  of  the  facts,  for  in  such  case  he  was 
not  deceived  (c). 


(y)  Sec  ante^  :)2l,  3<)l.  It  seems  that 
ainisreprcscDtation  l<yahoTi>e  dealer  in 
selling  a  horse,  its  tu  the  place  from 
wlieuce  he  received  it  or  bought  it, 
will  not  constitute  a  case  of  fraud  to 
defeat  the  contract ;  Geddesy  appellant, 
Pennington^  respondent — appeal  from 
the  Scotch  Court  of  Session  to  House 
of  Lords,  r>  Dow.  R.  159. 

(r)  Lewis  V.  Jonts,  4  B.  &  C.  506  ; 
6  D.  &  R.  5(>7,  S.  C. 

(a)  A  partner  \^ho  superintended  ex- 
( lusively  the  accounts  of  the  concern 
agree'l  topurcliase  his  co-partner'sshare 
oFthehuHiiess^ora  sum  which  heknew. 


from  accounts  in  his  possession,  but 
which  he  concealed  from  his  co-partr 
ner,  was  an  inadequate  consideration: 
the  agreement  was  set  aside  in  equity; 
Maddeford  v.  Austtcichy  I  Sim.  89. 
.  (Jb)  2  Bla.  Com.  451;  3  id.  166; 
Sugd.  V^  &  P.  I,  &c. ;  Com.  on  Coutr. 
38  ;  Dohell  v.  Stevens,  3  B.  &  C.  623; 

5  D.  &  R.  490,  S.  C.  Sembie,  that 
the  couceahneut  of  a  matter  which 
may  disable  a  party  from  perform- 
ing the  contract  is  a  fraud;  Rex  ▼.  lu" 
habitanit  of  Taunton^  St.  Jamet^  9  B. 

6  C.  837,  per  Uttledale^  J. 

(r)  Cowen  v.  Simpson^  I  Es^.   R. 

MM. 
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In  general^  a  representation,  tkottgh^fidse,  will  not  afibrd  the 
party  to  whom  it  was  made  an  opportunity  of  vacating  the  con^ 
tract,  provided  such  representation  were  not  Jraudulent^  and 
formed  no  pari  of  the  contract ;  and  this  mate  peculiarly  ap- 
plies in  the  case  of  written  agreements;  for,  to  allow  such  a 
representation  to  prevail,  or  have  effect,  in  the  instance  of  a  con- 
tract in  writing,  would  be  to  admit  parol  testimony  to  contra* 
diet  or  add  to  a  written  instrument  {d).  The  omission  to  com- 
municate a  fact  may  also  not  amount  to  a  fraud,  where  the  party 
acted  bond  fiie^  and  without  actual  fraud  («).  But  in  the  case 
of  insurances^  the  party  insuring  is  bound  to  communicate  to  the 
underwriter  all  material  facts  within  his  knowledge^  touching  the 
subject  matter  of  the  insurance.  It  is  a  question  for  a  jury 
whether  or  not  any  particular  fact  was  material ;  and  if  it  be  ao, 
and  were  not  communicated,  no  claim  can  be  made  by  the  assured, 
although  it  do  not  appear  that  he  was  aware  of  the  materiality 
of  the  fact  (/). 

Inadequacy  of  consideration  for  the  contract  will  not,  as  we 
have  observed  {g)y  of  itself,  defeat  the  contract,  or  substantiate 
a  charge  of  fraud.  But,  with  other  circumstances  of  su^idon, 
it  may  undoubtedly  assist  in  establishing  fraud,  at  least  in  a  court* 
of  equity  (h).  And  although  weakness  of  intellect,  not  amount- 
ing to  insanity,  is  not  a  ground  for  invalidating  a  contract,  it 
would  certainly  have  much  weight  to  that  effect,  if  additional 
facts,  betraying  an  intention  to  overreach,  could  be  proved  (t). 
Cases  of  fraud,  of  this  nature,  are  more  properly  cognizable  in  a ' 
court  of  equity  (Ar). 


290.  Fraud  is  a  cause  of  nullity  of 
the  agreement,  when  the  stratagems 
practised  hy  one  of  the  parties  are  such 
that  it  is  evident  that  without  such 
stratagems  the  other  party  would  not 
have  contracted.  French  Code  Civil, 
Bk.  3,  Tit.  3,  Article  1116. 

(d)  See  Flinn  v.  Tobiuj  Moo.  &  M. 
367 ;  Earfy  v.  Gamett,  9  B.  &  C. 
928 ;  ante,  91 ,  361.  But  the  misrepre- 
sentation of  a  fact  knoum  by  the  party 
making  the  statement  to  be  untrue, 
amounts  to  a  fraud  in  law,  if  the  mis- 
representation be  naturally  calculated, 
or  be  expressly  intended,  to  induce  a 
person  to  act  thereon  so  that  he  may 
be  prejudiced ;  PMilij.  Walter,  3  B. 
A  Ad.  114. 


(e)  See  id. 


(f)  Lindenau  v.  Desborough,   8  B. 


Sc  C.  586 ;  Maynard  v.  RJiode,  3  M. 
&  R.  45;  3  D.  &  R.  266;  1  C.  &  P. 
360,  S.   C;    Everett  v.   Desborough^ 

5  Bing.  503 ;  3  M.  &  P.  190,  S.  C. 
(a)  Ante,  26. 

(h)  2  Bro.  C.  C.  179,  n.  175;  3  Ves. 
&B.  }S7,U7',  A8tleyy.Weldon,2B. 

6  P.  851 ;  3  Chitty  Com.  Law,  168, 
159 ;  Fonbl.  Tr.  Eq.  5th  ed.  130, 132, 
348;  6th  ed.  127,  note  (rf). 

(i)  Osmond  v.  Fitzroy,  3  P.  W. 
130 ;  Fonbl.  Tr.  Eq.  3rd  ed.  68,  ©9 ; 
5lh  ed.  62 ;  6th  ed.  68 ;  6  Bro.  P.  C. 
137;  ante,  109,113. 

(k)  See  other  instances,  &€.  3 
ChiUy  Com.  L.  155,  dec. 
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So  great  is  the  jealousy  of  the  law  with  respect  to  fraud,  that 
the  cUteratian  of  a  written  cootract,  in  a  material  part,  and  with- 
out consent,  by  an  interested  person,  will  avoid  it  in  MOj  even  at 
to  the  original  terms  (/). 

An  action  on  the  case  may  be  maintuned  for  a  fradulent  mis- 
representation, as  to  the  extent  of  the  business  of  a  public  houses 
and  amount  of  the  rent  of  the  premises,  although  such  represent- 
ation were  not  embodied  in  a  subsequ^it  agreement  and  con- 
veyance between  the  parties,  and  could  not  be  substantiated 
without  the  aid  of  parol  evidence  (m). 

Fraud  on  third  persons.^^Wiih  r^ard  to  fraud  on  third 
persons,  a  detail  of  some  of  the  cases  in  which  contracts  hav« 
been  avoided  on  this  ground,  will  best  elucidate  the  subject. 

Fraud  on  the  creditors  of  an  insolvent  debtor  compounding 
with  them. — Where  a  debtor  in  embarrassed  circumstances  enters 
into  an  arrangement,  either  by  deed  or  otherwise,  with  his  cre- 
ditors, to  pay  them  a  composition  upon  their  claims ;  or  to  dis- 
charge their  demands  in  full,  by  instalments,  at  stated  intervals ; 
a  private  agreement  between  the  debtor  and  one  of  the  creditors^ 
who  concurs  or  joins  in  the  general  arrangement,  that  the  debtor, 
or  a  third  party  for  him,  shall  pay  a  further  sum  of  money,  or 
give  a  better  or  further  security  than  such  as  is  provided  for 
the  other  creditors,  is  void,  as  a  fraud  on  them.  The  creditors  bar* 
gain  for  an  equality  of  benefit,  as  to  payment  and  security ;  there 
is  a  tacit  understanding  that  all  shall  share  alike,  pari  passu;  and 
it  shall  not  be  competent  to  one  of  them,  without  their  know4 
ledge,  to  secure  any  additional  benefit  or  security  to  himself  (n). 
Where  there  is  a  composition,  it  is  a  fraud  in  any  one  creditor 
who  concurred  therein,  even  to  sue  the  insolvent,  contrary  to  the 


(0  Com.  Dig.  Fail;  Master  v.  Mil- 
ler,4T.R.  320;  see  Henfreev, Brom- 
ley, 6  East,  308;  post^  chapter  6, 
div.  5. 

(m)  Dobell  T.  StevemB,  a  B.  &  O. 
623 ;  5  Dow.  &  Ry.  490,  S.  C. 

(ft)  CockshoU  V.  Bennett,  2  T.  R. 
763;  Jackson  ▼.  Lofiuu,  4  u/.  166; 
Leicester  v.  Bose,  4  East,  371 ;  Jack- 
ion  V.  Davison,  4  B.  ^  Aid.  695, 697 ; 
Wells  V.  Girling,  4  Moor,  78 ;  I  Bro. 
&  Bing.  447,  S.  C. ;  Lewis  v.  Jones, 
4  B.  &  C.  511,  515  ;  6  D.  &  R.  567, 
S.  C.  See  Tuck  r.  Tooke,  9  B.  &  C 
437,  in  error,  as  to  pleading  fraud  of 


thitfkind.    As  to  a  creditor  applying 
for  a  fiat  in  bankruptcv  upon  an  act  of 
bankruptcy  committed  before  the  com- 
position and    not  then  known,    see 
Dne  d.  Pitcher  v.  Anderson^  5  M.  &: 
SeL  161.  See  6  Geo.  4,  c.  16,  s.  133  ; 
SmaU  V.  Mancood,  9  B.  &  C.  300. 
An  agreement  to  sign  a  coropositum 
deed  does  nut  har  the  creditor  fitom 
proceeding  for  his  debt,  if  the  debtor 
and  his  trustees  refuse  to  allow  such 
creditor  to  sign  it,  &c;  Garrard  r. 
Wodner,  8  Bing.  258;   6  M.  &  P. 
327,  S.  C. 
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terms  of  the  arrangement  (o) ;  although  such  creditor  was  the 
last  who  agreed  to  the  terms,  or  signed  the  deed,  and  did  not 
actively  induce  any  of  the  otiier  claimants  to  accede  thereto  (p). 
And  if  one  creditor,  by  undertaking  to  discharge  his  debtory 
induce  another  creditor  to  discharge  that  debtor,  on  receiving  a 
composition  for  his  demand,  he  cannot  afterwards  recover  from 
the  debtor  (q). 

Where  a  creditor,  who  had  two  distinct  demands  against  his 
debtor  (£),  seized  the  goods  of  B.  under  an  execution  for  one  of 
the  two  debts,  and  afterwards,  at  a  meeting  of  some  of  the  cre- 
ditors of  A,  when  a  composition  was  proposed,  declared  that  he 
would  not  agree  to  the  composition,  unless  the  debt  for  which  the 
goods  had  been  seized  were  secured  to  him  ;  and  C,  who  was  not 
a  creditor,  guaranteed  the  debt,  and  A.  withdrew  his  execution, 
and  signed  the  composition  deed  ;  it  was  held,  that  the  bargain 
was  a  fraud  upon  the  rest  of  the  creditors,  and  was  void  (r). 

The  creditors  of  an  insolvent  agreed,  by  an  instrument,  (not 
under  seal,)  that  they  would  accept,  in  full  satisfaction  of  their 
debts,  twelve  shillings  in  the  pound,  payable  by  instalments,  and 
would  thereafter  release  him  from  all  demands.  One  of  the  cre- 
ditors who  signed  for  the  whole  amount  of  his  debt,  held,  cU  the 
time,  as  a  security  -  for  part,  a  bill  of  exchange  drawn  by  the 
debtor  for  a  valuable  consideration,  and  accepted  by  a  third  per- 
son. The  money  due  on  this  bill  having  afterwards  been  paid 
by  the  acceptor,  it  was  holden  that  the  creditor  might  retain  it ; 
the  agreement  of  composition  not  containing  any  stipulation  for 
giving  up  securities  (5),  and  the  effect  of  it  not  being  to  extin^ 
guish  the  original  debt  {t). 


(o)  See  Crardey  v.  Hillary j  2  M. 
&  Sel.  120. 

{p)  Steinman  v.  Magnus^  1 1  East, 
390 ;  Boothhey  v.  Sowden^  3  Camp. 
175;  Mackenzie  V.  Mackenzie^  16  Ves. 
372 ;  Crmley  v.  Hillary,  2  M.  &  Sel. 
122;  Knight  v.  Hunt,  6  Bing.  432; 
3  M.  &  P.  18, 8.  C.  Ill  tbe  latter  case 
it  was  decided  that  the  receiving  an 
additional  advantage  (as  goods  for  part 
of  the  debt)  unknown  to  the  creditor^, 
even  from  a  third  person,  was  a  fraud 
on  the  creditors,  which  precluded  tlic 
creditor  from  afterwards  recovering  the 
composition ;  although  the  third  per- 
son volunteered  to  afford  the  plaiutiff 
the  additional  benefit 


{q)  Wood  V.  Roberts,  2  Stark.  R. 
417;  Clark  v.  Upton,  3  M.  ik  R.  89. 

(r)  Coleman  v.  Waller,  3  Y.  &  J . 
212. 

(s)  Wherc  such  is  evidently  the 
meaning  of  the  agpreement,  the  prin- 
cipal cannot  sue  on  such  securities; 
Stock  V.  Mawson,  1  B.  (Sc  P.  286. 

(i)  Thomas  v.  Courtnay,  1  B.  & 
Aid.  1 .  It  will  be  observed  that  in  this 
case  tbe  acceptor  of  the  bill  held  by 
the  creditorbadnot,  ontakingit  up,  any 
remedy  over  against  the  debtor.  Where 
the  composition  agreement  shows  that 
the  debtor  is  to  pay  only  a  specific 
composition  to  each  creditor  in  full, 
and  there  is  no  clause  as  to  securities, 
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It  seems  that  a  creditor  affecting  to  join,  and  concurring,  withr 
the  other  creditors  of  the  debtor  in  the  general  arrangement,  for 
the  settlement  of  all  his  debts  and  affairs,  is  not  allowed  privately 
to  keep  back  part  of  his  demand,  and  sign  for  the  remainder 
only,  and  then  sue  the  debtor  foi>  that  portion  which  he  did  not 
include  in  the  deed  or  arrangement.  In  Bfitten  y.  Hughes.  {u)f 
it  appeared  that  the  plaintiffs,  together  with  several  creditors  of 
the  defendant,  executed  a  composition  deed,  by  which  they  con- 
sented to  take  ten  shillings  in  the  pound,  in  full  for  their  respec- 
tive debts.  The  amount  of  the  sums  due  to  the  several  creditors 
was  inserted  opposite  to  their  respective  names,  in  a  schedule  at 
the  foot  of  the  deed.  The  deed  contained  a  general  release  of 
the  defendant,  by  all  the  creditors  who  had  signed.  The  pliun<» 
tiffs  were  the  holders  of  two  bills  of  exchange,  drawn  by  the 
defendant,  and  overdue  when  they  signed  the  deed ;  and  they,  at 
the  request  of  the  defendant,  only  inserted  the  amount  of  one 
of  them  in  the  schedule,  as  he  siud  that  the  plaintiffs  might  recover 
the  amount  of  the  other  from  the  acceptor ;  but  the  latter  having 
refused  payment,  the  plaintiffs  sued  the  defendant  as  drawer.  It 
was  held,  that  they  were  not  entitled  to  recover,  as  a  concealment 
of  a  part  of  their  debt  was  a  fraud  on  the  rest  of  the  creditors ; 
and  that  the  general  words  of  the  release  were  not  restrained  by 
a  previous  recital  in  the  deed,  that  tiie  defendant  was  indebted  to 
his  creditors  in  the  several  sums  set  opposite  to  their  names  in  the 
schedule. 

When  a  private  agreement,  made  by  one  creditor  with  a 
debtor  in  consideration  of  the  former  signing  a  composition  deed, 
is  void  on  the  ground  of  fraud,  no  security  obtained  by  virtue 


it  seems  that  the  creditor  cannot  act 
upon  securities  held  by  him  against 
third  persons,  if  the  latter  on  satisfying 
such  securities  would  have  a  right  of 
action  against  the  debtor,  as  for  money 
paid,  Sic.  for  him ;  for  in  this  event 
the  debtor  would  ultimately  and  indi- 
rectly pay  a  larger  composition  on  the 
particular  debt  than  the  deed  provides, 
in  violation  of  the  tacit  understanding 
of  the  creditors  to  the  contrary.  See 
Lewis  V.  Jonex^  4  B.  &  C.  606.  See 
ante,  4 19, 421 .  But  in  Mallet  y,  Thomp- 
tan,  5  Esp.  R.  178,  Lord  Ellenbo- 
rough  is  reported  to  have  held,  that 
although  the  creditor  .  has  received  a 
composition  and  executed  a  general 
composition  deed,    and  has  therein 


covenanted  '^  not  to  sue  or  otherwise 
molest  the  debtor,"  who  was  the  payee 
and  indorser  of  a  note  made  for  his 
accommodation,  he  may  still  sue  the 
maker,  although  the  latter  on  paying 
the  note  will  have  his  remedy  against 
such  payee.  Several  of  the  cases  on 
the  effect  of  allowing  the  creditor  to 
sue  third  persons  on  existing  securities, 
after  compounding  with  his  debtor, 
are  collected  in  a  note  to  Lewis  ▼. 
Jonet,  4  B.  &  C.  515.  If  there  be  an 
express  reversation  of  securities,  sureties 
may  be  sued;  Nichols y.Norris,  3B.& 
Ad.  41. 

(u)  5  Bing.  460 ;  3  M.  h  P.  77^ 
S«  C  ■        . 
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tliereof  is  rendered  valid,  by  the  arrangement  for  such  oomposs*- 
tion  deed  being  afterwards  abandoned.  /.  S.  was  indebted  to  the 
plaintiff  fof  money  lent ;  and  being  embarrassed,  the  latter  in- 
formed him,  that  if  he  would  give  security  for  its  repayment,  he 
would  procure  his  creditors  to  accept  a  composition.  The  defend- 
ant became  surety  for  /.  «S'.,  in  a  joint  promissory  note ;  and  the 
transaction  was  to  be  kept  a  secret  from  the  other  creditors.  The 
plaintiff  endeavoured  to  obtain  a  compontion,  but  failed :  held, 
that  he  could  not  recover  as  against  the  defendant  on  the  note,  as 
the  transaction  was  fraudulent,  and  void  in  its  inception  (a?). 

A  gratuitous  payment,  or  additional  security  to  a  particular 
creditor,  iifter  he  had  signed  the  deed,  would  not  be  a  fraud  on 
the  other  creditors ;  if  it  were  not  done  in  pursuance  of  a  prior 
agreement  between  the  parties  to  induce  the  creditor  to  accede 
to  the  general  arrangement  (y). 

It  is  the  chief  principle  of  the  hisolvent  debtors'  acts,  that  the 
property  of  the  debtor  shall  be  divided  rateably  amongst  his 
creditors.  Any  agreement^  therefore,  between  the  insolvent  and 
one  of  his  creditors,  to  secure  to  the  latter  a  preference  and 
superior  claim  on  the  future  effects  of  the  debtor,  in  consideration 
of  the  creditor  withdrawing  his  opposition  to  the  discharge,  (or 
otherwise,)  is  void  as  a  fraud  on  the  other  claimants  (z).  And 
an  agreement  between  an  insolvent  debtor  and  his  assignee,  by 
which  an  estate  of  the  insolvent  was  to  be  held  in  trust  by  the 
assignee  to  pay  out  of  the  rents  and  profits,  annuities  to  the 
insolvent  and  his  wife,  and  the  surplus  towards  the  extinction  of 
a  debt  owing  to  the  assignee,  is  a  transaction  which  being  brought 
before  a  court  of  equity  at  the  instance  of  the  insolvent  himself, 
was  rescinded  on  the  ground  of  fraud  on  the  creditors,  and  on 
principles  of  public  "policy  (a). 


(a;)  WelU  v.  Girling,  4  Moore,  78 ; 
1  Bi-o.  &  Bing.  447,  S.  C. 

(y)  See  Knight  v.  HunU  5  Bing. 
432;  3  M.  &  P.  18,  per  Best,  C.  J. 
and  Park,  J.  As  to  a  new  promise,  see 
Took  V.  Tuck,  12  Moor,  435;  4  Bing. 
224,  S.  C.  As  to  recoverintr  back 
money  paid  to  induce  a  creditor  to 
sign  a  composition  deed,  see  ante,  497; 
Smith  V.  Cuff,  6  M.  &  Sel.  160. 

{2)  Jackson  V.  Davimn,  4  B.  <Sc  AL 
691  ;  Rogers  \.  Kingston,  10  Moor,  97; 
a  Bing.  441,  S.  C.    In  Murray  v. 


Reevesy  8  B.  &  C.  421 ,  an  agreement 
in  consideration  of  withdrawing  an 
opposition  wbicli  had  been  commenced 
by  a  creditor  to  the  discharge  of  an  in- 
solvent, was  held  to  be  void,  as  contra- 
vening the  policy  of  the  insolvent  act. 
(a)  McNeill  v.  Cahill,  2  Bligh,  229. 
in  the  House  of  Lords  on  an  appeal 
from  the  Court  of  Chancery  in  Ireland. 
As  to  contracts  in  violation  of  the 
ftolicy  of  the  bankrupt  and  insolvent 
acts,  see  further  ante^  521. 
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A  contract  with  a  bankrupt  to  pay  him  a  sum  of  money,  if  be 
would  induce  his  assignees  to  sell  part  of  the  property  of  the 
bankrupt,  to  the  person  who  was  to  make  such  payment,  for  a 
given  sum,  is  a  fraud  on  the  creditors,  and  void(&). 

Fraud  on  parties  collaterally  interested  in  a  contract — We 
have  already  fully  considered  the  instances  in  which,  a  surety  or 
guarantee  of  a  demand  may  be  discharged  from  responsibility,  by 
«ny  secret  dealing  between  the  principal  and  the  debtor,  in  violation 
of  the  express  or  implied  contract  of  the  surety. 

If  J.  agree  to  give  B,  a  certain  sum  for  goods,  in  advancement 
of  C,  any  secret  agreement  between  B,  and  C,  that  the  latter 
shall  pay  a  further  sum,  is  void  as  a  fraud  on  A.,  although  the  bill 
of  sale  is  made  to  ^. ;  and  B.  cannot  recovar  such  further  sum 
against  C.  (c).  It  is  reported  to  have  been  held  by  Lord  EUen- 
borough^  that  a  secret  agreement  to  allow  a  poundage  to  a  person 
for  recommending  a  third  person  to  buy  goods  of  the  person 
who  was  to  pay  the  brokerage,  is  void,  as  a  fraud  on  the  third 
person  (d).  But  in  a  subsequent  case  his  lordship  is  reported  to 
have  expressed  an  opinion,  that  an  agreement  to  pay  the  plaintiff 
aper-centage  for  introducing  the  defendant,  a  medical  man,  to  a 
partnership  with  a  medical  practitioner,  upon  a  premium  being 
paid  to  the  latter,  is  not  invalid  (e).  It  seems  that  if  ^.  (be 
induced  to  pay  to  B.  a  composition  on  the  debt  due  to  him  from 
C,  and  B.  agree  to  take  the  money  in  full  of  his  claim,  he  cannot 
afterwards  sue  either  C,  or  a  person  who  was  before  surety  for 
him,  unless  A,  assented  to  the  surety  remaining  liable  (f). 

Puffers  at  an  auction. — The  employment  of  puffers,  or  sham 
bidders,  at  an  auction,  not  for  the  defensive  purpose  of  protection 
against  a  sale  at  an  under  value,  but  to  extort  a  high  price,  by 
taking  an  advantage  of  the  eagerness  of  the  bidders,  will  sometimes 
invalidate  the  sale  on  the  ground  of  fraud  (g). 


{h)  M'Shane  v.  Gill,  1  a  &  P. 
149. 

(c)  Jackson  v.  Duclunre^  3  T.  R. 
551. 

((Q  Wyhurd  v.  Stanton,  4  Esp.  R. 
179.  Sembk,  that  the  fraud  consists 
in  withholding  from  the  third  party, 
the  knowledge  that  the  party  wiUi 
whom  he  contracted  had  to  pay  the 
brokerage,  and  in  the  indacement 
which  the  latter  thus  has  to  charge  a 
larger  price  in  order  to  repay  himself 
the'pomidago* 


(e)  Edgar  r.  Blick,  1  Stark.  R.  464. 
An  agreement  to  sell  a  business  or 
goodwill  and  reoommend  customers  is 
good;  see  Bunn  v.  Guy,  4  East^ 
190;  Bryion  v.  Whitehead,  1  Sim.  k, 
S.  74 ;  2  Chitty  PL  40. 

(/)  Letcii  V.  Jonet,  4  B.  &  C.  606, 
512;  QD.6C  R.  56,  57,  S.  C. 

(^)  See  ante,  239.  Puffers  at  the 
sale  of  a  hone  by  auction;  Ctowder  ▼. 
Auifin,  2  C.  &  P.  206;  3  Ring.  968; 
U  Moor,  283,8.  a 
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.  SaJe  whenjratidtdeni  m  to  third  persons, — The  effect  of  fraud 
on  the  sale,  or  warranty,  o{  goods  has  already  been  considered  (A). 
And  we  have  seen  that  if  a  man  sell  goods,  and  still  continue 
in  possession  as  visible  owner  thereof,  such  sale  may  be  fraudulent 
and  void  as  against  creditors,  so  that  the  goods  may  be  taken  in 
execution  by  them  (f). 

An  agreement  in  consideration  of  the  sale,  or  relinquishment, 
of  an  office^  although  it  may  not  fall  within  the  enactments  of  the 
statutes  on  the  subject  (A),  is  void  on  the  ground  of  fraud,  if  it  be 
made  without  the  knowledge  or  sanction  of  the  officer,  or  establish- 
ment, having  the  right  of  appointment  to  such  office  (/).  And 
Inhere  ^.,  who  held  an  office  for  life,  in  the  gift  of  S.,  agreed 
with  C.  to  resign,  and  to.  procure  the  appointment  for  him,  and 
C,  in  consideration  thereof,  agreed  that  J.  should  have  a  moiety 
of  the  profits ;  and  A.,  having  resigned,  procured  the  appoint- 
ment of  C ;  it  was  held,  that  such  agreement,  not  having  been 
communicated  to  B.,  was  a  fraud  on  him  (m). 

Section  II. 
Of  Contracts  Void  by  Statvie 

!•  In  General. 
%  Usury. 

3.  Gaming  and  Horse-racing. 

4.  Stock  jobbing. 

5.  Illegal  Companies  or  Associations. 

6.  Of  Sales  of  Offices  rendered  Illegal  by  Statute. 

7.  Of  Illegal  Sales  of  Goods  {ante,  331  to  339). 

8.  Of  Contracts  made  on  Sundays. 

9.  Of  Illegal  Charges  on  Benefices. 

1.  In  General. 
If  any  part  of  the  entire  consideration  for  a  promise,  or  any 
part  of  an  entire  promise  not  in  its  nature  capable  of  separation, 
be    illegal,   either   at  common   law    or   by   statute,    the    wliole 
agreement  is  void  (n). 

(A)  Ante,  321,  353.  (n)  Featherstone  v.  Huichiiiscn,  Cro. 

(i)  Ante,  324,  El.  199;  Bridye  v.  Cage,   Cro.   Jac. 

(k)  Post,  sect.  2,  div.  6.  103 ;  Morris  v.  Chapman,  SirT.  Jones, 

(/)  Parsons  v.  Thompson,  1  H.  Bla.  24  ;  Scott  v.  Gillmore,  3  Taunt.  226  ; 

322,  327;  Harrington  v.  Du  ChateU  I  Vin  \h,.  Action,  Assumpsit.  Of  partial 

Bro.  C.  C.  124  ;  Blachford  v.  Preston,  weakness  of  consideration,  ante,  51,52. 

8  T.  R.  89.  As  to  part  of  a  contract  being  void  by 

(m)  Waldo  v.  Martin,  4  B.   &  C.  Statute  of  Frauds,  anU,  52,  307,411, 

319;  6D.Sc  11,  364,  S.  C.  ^Vi. 
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Where  a  contract  contains  an  independent  stipulation,  void  at 
comnum  law,  (as  a  general  restriction  of  trade  (o) ),  not  affecting 
or  forming  part  of  the  entire  consideration  or  promise ;  here  the 
invalid  stipulation  may  be  rejected,  and  the  remainder  of  the 
contract  shall  stand.  So  where  the  condition  of  a  bond  consists 
of  several  distinct  parts,  some  lawful,  others  not  so;  it  is  good  for 
so  much  as  is  lawful,  and  void  for  the  rest  {p). 

A  distinction  has  been  taken  in  the  books  between  a  deed  or 
condition  void  in  part  by  statute^  and  the  case  of  such  an  instrument 
being  in  part  void  at  common  law.  ^^  A  statute,^'  it  has  been  said  (9), 
^^is  like  a  tyrant — where  becomes  he  makes  aff  void;  but  the 
common  law  is  like  a  nursing  father — it  makes  only  void  that  part 
where  the  fault  is,  and  preserves  the  rest.'^  And  it  has  been  laid 
down  that  if  part  of  a  deed  or  condition  be  contrary  to  a  statute^ 
the  remainder,  (even,  it  seems  to  have  been  consideredi  though 
it  be  distinct,)  shall  also  be  void  (7). 

But  this  distinction,  as  regards  partial  illegality  by  statute, 
seems  only  to  apply  to  cases  where  the  statute  enacts  that  an 
agreement  or  deed,  in  violation  of  its  provisions,  shall  be  wholly 
void  (r).  At  all  events  there  are  instances  in  which  the  invalidity 
o{  part  of  a  deed,  even  by  virtue  of  a  statute,  shall  not  destroy  the 
whole ;  and  the  remainder,  being  legal  and  distinct,  and  capable 
of  separation  from  the  illegal  provision,  shall  stand,  there  being  no 
express  words  in  the  act  to  render  the  whole  void. 

Thus,  the  Mortmain  Act,  9  G.  2,  c.  36  («),  makes  void  .all  gifts 
or  grants,  &c.,  to  charitable  uses ;  but  where  a  deed  contained 
several  limitations,  one  of  which  was  void,  as  being  to  a  charitable 
use,  the  court  held  that  the  statute  did  not  vitiate  the  other 
limitations,  although  included  in  the  same  deed  {t).  And  it  was 
decided  upon  the  Property  Tax  acts,  that  a  provision  (in  viola- 
tion thereof)  in  a  deed,  that  the  tax  should  not  be  allowed,  or 


(o)  At  Allen  v.  Churchilf,  1 1  Moore, 
483. 

(p)  I  Saund.  66  a,  note  1 ;  infra, 
note  (9). 

{q)  Maleverer  v.  RedshaWy  1  Mod. 
35,  36;  Norton  v.  SimmeSy  Hob.  14  ; 
Mosdel  V.  Middleton,  1  Vcntr.  237 ; 
per  Lawrence,  J.,  Moryan  v.  Horse- 
man,  3  Taunt.  244,  245  ;  1  Saund. 
&6a,  n.  I;  per  Wilinot,  C.  J  ,  Cd- 
lim  V.  Blantem,  2  Wils.  351;  per 
Lord  Ellenborough,  C.  J.,  Ktuman  t. 


Newman,  4  M.  &  Sel.  70. 

(r)  And  see,  per  Gibbs,  C.  J.,  Dae  v. 
Pitcher y  6  Taunt.  369;  Norton  v. 
Simmes,  Hob.  14 ;  Greenwood  v. 
Bishop  of  London,  5  Taunt.  746,  per 
Gibbs,  C.  J. 

($)  Construction  of  this  act.  Doe  r. 
Hawthorn^  2  B.  &  Al.  96.  Copyholds 
\vithin  it;  Doc  v.  Waterton^  3  B.  & 
Al.  149. 

(j)  Doe  d.  Thcmpvm  t.  Pitcher^ 
6  Taunt.  359. 
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deducted  from  payments  to  be  made,  did  not  affect  the  yalidity  of 
the  rest  of  the  instrument  {u).  And  although  a  bill  of  sale,  for 
transferring  the  property  in  a  ship,  by  way  of  mortgage,  may  be 
void  as  such,  for  want  of  reciting  the  certificate  of  registry,  as 
required  by  the  26  G.  3,  c.  60,  s.  17;  yet  the  mortgagor  may  be 
sued  upon  his  personal  covenant  contained  in  the  same  instrument, 
for  the  repayment  of  the  money  lent  (x).  And  the  grant  of  a  rent 
charge  on  a  benefice  may  be  void  as  regards  the  charge ;  yet  a 
personal  covenant,  even  in  the  same  deed  of  grant,  to  pay  the  rent, 
is  not  therefore  invalid  (y).  It  is  also  a  rule  of  law,  that  the  words 
of  a  statute  are  not  to  be  construed  so  as  to  extend  beyond  the 
mischief  contemplated  by  the  act,  where  such  construction  would 
be  injurious  to  the  interest  of  third  persons  (z). 

It  seems,  that  if  part  of  an  entire  parol  contract  be  void  for 
want  of  writing,  under  the  Statute  of  Frauds,  the  agreement  is 
void  in  toto  (a). 

Matters  prohibited  under  a  penalty, — It  seems,  that  although 
a  statute  merely  inflict  a  penalty  for  doing  a  certain  act,  without 
expressly  prohibiting  such  act,  a  contract  having  such  matter  for 
its  consideration  or  object,  is  invalid.  Clearly,  if  an  act  of  parliar- 
ment  expressly  prohibit  the  transaction,  in  respect  whereof  an 
agreement  is  entered  into  (ft),  such  contract  must,  in  furtherance 
of  the  views  of  the  legislature,  be  held  invalid.  But  the  question 
is,  whether,  if  there  be  no  distinct  prohibitory  clause,  and  a 
penalty  only  be  inflicted  on  the  doing  of  a  certain  act,  the  common 
law  will  sanction  the  contract,  and  consider  that  the  payment  of 
the  penalty  is  the  only  consequence  resulting  from  the  trans- 
gression of  the  statute;    or  will   treat  the  agreement  as   void, 


(tt)  See  Redshaw  v.  Baldersy  4  Taunt. 
57,  105,  113,  553;  Hmoe  v.  Synge, 
15  East,  440;  vide  1  Wms.  Sauud. 
QQ  a,  note  d, 

(x)  KetTUson  v.  Cole,  8  East,  231  ; 
vide  Bidden  v.  Leeder,  I  B.  &  C.  327 ; 
2  D.  &  R.  4i)y,  S.  C;  Mortimer  v. 
Fieeming,  4  B.  &  C.  120 ;  6  D.  &  R. 
176,  S.  C. 

(y)  Monyi  v.  Leake,  8  T.  R.  411 ; 
Kerrison  v.  Cole,  8  East,  231;  Gib- 
bons V.  HiHtpcr,  2  B.  &  Ad.  734.  See 
also  Greenwood  v.  The  Bishop  of  Lon- 
don, 5  Taunt.  727,  where  the  court 
separated  the  simoniacal  part  of  the 
transaction  from  that  part  of  a  convey- 
anoe  which  was  legal,  and  allowed 


the  latter  to  prevail :  t^  being  capable 
of  separation  from  the  invalid  portion. 
But  simony  is  a  common  law  as  well 
as  statutable  offence ;  and  see  New- 
man V.  Neunnan,  4  M.  &  Sel.  66 ;  and 
poxt,  560,  561. 

(z)  Edu^rds  v.  Dick,  4  B.  &  Al. 
216,  per  Holroyd,  J.  supra,  n.  (y).  See 
an  instance  upon  the  13  Eliz.  c.  10, 
s.  3 ;  and  upon  the  gaming  act, 
Edwards  v.  Dick. 

(a)  Ante,  57,  307,411,  412. 

(6)  As  an  agreement  to  dance  at  an 
unlicensed  theatre ;  see  Gallini  v.  Za- 
borie,  5  T.  R.  242.  And  see  DeBegnis 
V.  Armiitead,  10  Bing.  107 ;  amtCf  473. 
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and  thereby  add  a  punishment  not  expreafy  provided  by  its 
enactments. 

In  some  of  the  older  cases,  it  seems  to  have  been  considered 
that  the  contract  is  not  void,  if  there  be  no  distinct  prohibition, 
and  the  act  stipulated  for  be  only  forbidden  under  a  penalty  (c). 
And  Lord  EUenborough  appears  to  have  been  of  opinion,  that  an 
unlicensed  surgeon  might  sue  for  his  fees,  although  the  statute 
SH.  8,  c.  11,  prohibited  persons  from  practising  as  surgeons, 
without  a  licence,  under  a  penalty  (d).  So,  it  has  been  held  that 
a  factor  selling  a  parcel  of  prize  manufactured  tobacco,  consigned 
to  him  as  a  dealer  in  tobacco,  from  his  correspondent,  without 
being  entered  as  a  dealer  in  tobacco,  as  required  by  the  excise  law 
under  a  penalty,  may  yet  sue  the  vendee  for  the  price,  there  being 
no  fraud  on  the  revenue  (e).  But  in  BarileU  v.  Vinor  (J),  Holi^ 
C.  J.,  observed,  ^'  every  contract  made  for,  or  about  any  matter 
at  thing  which  is  prohibited  and  made  unlawful  by  any  statute, 
is  a  void  contract,  though  the  statute  itself  doth  not  mention  that 
it  shall  be  so,  but  only  inflict  a  penalty  on  the  defaulter;  becauic 
a  penalty  implies  a  prohibition^  though  there  are  no  prohibitory 
words  in  the  statute/' 

The  statute  89  G.  3,  c.  79,  s.  27,  provides  that  printers  shall 
affix  their  names  to  any  books  they  print ;  and  that  if  they  omit  so 
to  do,  they  shall  forfeit  20/.  for  each  copy.  The  court  held  that 
a  printer  who  has  neglected  to  afiix  his  name  to  a  book,  cannot 
recover  for  labour  or  materials  used  in  printing  it  (g).  And  Mr. 
Justice  Bayley  observed,  that  where  a  provision  is  enacted  for 
public  purposes,  he  thought  it  made  no  difierence  whether  the 
thing  was  prohibited  absolutely,  or  only  under  a  penalty.  In 
Drury  v.  Defontaine  (A),  the  court  remarked,  "  It  has  been 
determined,  that  the  holding  a  fair  on  a  Sunday  would  be  ill^pl, 
but  that  the  contract  would  not  be  void.  The  law  is  since  changed ; 
and  if  any  act  is  forbidden  under  a  penalty,  a  contract  to  do  it  is 
now  held  void.*"  And  in  exparte Dyster  (i),  which  arose  in  bank- 
ruptcy before  Lord  Eldon^  where  the  question  was,  whether  a 
broker  of  the  city  of  London  could  legally  act  as  a  principal  in 


(c)  See  Comytu  v.  Boger,  Cro.  KHz.  with  approbalion  in  De  Begnis  v.  Ar- 

485.  mistead,  10  Bing.  107;  ante,  473. 

.    (d)  Gremare  v.  Le  Clerc  BoisValon^  (g)  Bensleu  r.  Btgnold,  5  B.  &  Aid. 

2  Camp.  144 ;  see  ante,  437.  335.    SSee  mther  Stephens  ▼.  RoHn- 

(e)  Johnson  w.   Hudson^  11   East,  aofi,  2  C.  &  J.  209 ;  tmie^  455. 

180 ;  explained,  &c  ante,  333, 334.  (A)  1  Taunt  136. 

(/)  Caith.  252,  cited  by  Tindal,C.  J.  (t)  2  RoBeTi  BanL  CtM,  340 . 
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the  sale  and  purchase  of  goods,  he  being  bound  under  a  penalty 
by  the  regulations  of  the  city  not  to  trade  as  a  principal^  his 
lordship  said,  "  the  first  point  of  objection  resolves  itself  into  this, 
whether  the  proposition,  that  a  broker  of  the  city  of  London 
cannot  act  as  a  principal  be  founded  on  a  prohibition  of  general 
law«  or  a  mere  municipal  regulation?  If  on  the  former,  it  is 
quite  clear  that  a  court  of  justice  can  give  no  assistance  to 
the  enforcement  of  contracts  which  the  law  of  the  land  has 
interdicted  (At).*" 

The  distinction  once  made  in  reference  to  contracts,  between 
nuda  prohtbita,  and  mala  in  se,  is  now  denied  (Z) ;  and  there  can 
be  little  doubt  of  the  soundness  of  the  doctrine,  that  full  effect 
shall  be  given  to  the  provisions  of  a  statute  forbidding  an  act  to 
be  done  under  a  penalty,  by  deciding  that  a  contract,  grounded 
on  such  act,  is  invalid  (m). 

It  is  clear,  that  if  a  statute  inflict  a  penalty  for  the  commission  of 
acertain  act  in  order  to  prevent  a  fraud,  and  for  the  protection  of  any 
particular  individuals,  or  the /?ii6/ic  health,  a  party  cannot  recover 
on  a  contract  founded  on  a  transaction  by  which  he  transgresses 
the  enactment.  Several  instances,  illustrating  and  founded  upon 
this  principle,  have  been  already  mentioned  (//). 

When  performance  excused  by  statute, — "  The  difference  where 
an  act  of  parliament  will  amount  to  a  repeal  of  a  covenant,  and 
where  not,  is  this :  wjiere  a  man  covenanted  not  to  do  a  thing 
which  it  was  lawful  for  him  lo  do,  and  an  act  of  parliament  comes 
after  and  compels  him  lo  do  it,  there  the  act  repeals  the  covenant ; 
and,  vice  versa;  but  where  a  man  covenants  not  to  do  a  thin<r 
which  was  unlawful  at  the  time  of  the  covenant,  and  afterwards 
an  act  makes  it  lawful,  the  act  does  not  repeal  the  covenant  (o).*' 

Sndly.  Usury  (/>»). 
It  is  enacted  by  the  statute,  12  Ann.,  s.  2,  c.  16,  "that  no 


(/;)  Vide  Kembk  v.  Atkins^  Holt's 
N.  P.  C.  435,  436 ;  Coatcs  v.  HatUm, 

3  Stark.  R.  01. 

(/)  Aubert  v.  Maze,  2  15.  &  P.  371, 
375  ;  BenaUn/x.  Bignold,  5  B.  &  Al. 
34 1 ;  Collins  v.  Blantern,  2  Wils.  351. 

(m)  And  see  3  Chitly  Com.  L.  83 ; 
Tyson  v.  Thomas,  1  M*Clel.  fk  Y. 
1  io ;  Gibbons  v.  Rule,  1 2  Moor,  539 ; 

4  Bing.  301,  S.  C. ;  Broum  v.  Duncan, 
10  B.  &  C.  93,  99 ;    see   De  Begins 


V.    Armistead,   10  Bing.   107. 

(71)  Ante,  334,  335. 

(o)  Per  Holt,  C.  J.,  Brewster  v.  Kit- 
chin,  I  Ld.  Ravm.  321;  citing  Dver, 
27,  pi.  178,  186,  187,  188;  and  *48, 
j)l.  5.  And  see  Timtcng  v.  Hubbard^ 
3  B.  Sc  P.  301;  Jaque's  v.  Withy,  \ 
II.  Bla.  65;  Barker  v.  Hodgson,  3  M*' 
&  Sel.  270. 

{p)  See  R.  B.  Coinyn*.s,  Ord's,  and 
Plowdeu's,  Treaties  on  Usury. 
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person,  upon  arty  contract,  shall  take,  directly  or  indirectly,  for 
loan  of  any  monies,  wares,  merchandizes,  or  other  commodities 
whatever  (g),  above  the  value  of  5/.  for  the  forbearance  of  1002. 
per  year,  and  so  after  that  rare  for  a  greater  or  lesser  sum,  or  for 
a  longer  or  shorter  time ;"  and,  ^^  that  all  bonds,  contracts,  and 
assurances  whatsoever,  made  for  payment  of  any  principal,  or 
money  to  be  lent,  or  covenanted  to  be  performed,  upon  or  for  any 
usury,  whereupon  or  whereby  there  shall  be  reserved  or  taken 
above  the  rate  of  51,  in  the  hundred  as  aforesaid,  shall  be 
utterly  void  (r).*" 

By  3  &  4  W.  4,  c.  98,  s.  7,  it  is  enacted,  "  that  no  bia  of 
eccchange  or  promissory  note^  mcuie  payable  at  or  ztnthin  three 
montlis  (s)  after  the  date  thereof,  or  not  having  more  than  three 
months  to  run,  shall,  by  reason  of  any  interest  taken  thereon  or 
secured  thereby,  or  any  agreement  to  pay  or  receive,  or  allow 
interest  in  discounting,  negociating,  or  transferring  the  same,  be 
void ;  nor  shall  the  liability  of  any  party  to  any  {t)  bill  or  note  be 
affected  by  reason  of  any  statute  or  law  in  force  for  the  prevention 
of  usury ;  nor  shall  any  person  or  persons  drawing,  accepting, 
indorsing,  or  signing  any  such  bill  or  note,  or  lending  or 
advancing  any  money,  or  taking  more  than  the  present  rate  of 
legal  interest,  in  Great  Britain  and  Ireland  respectively,  for  the 
loan  of  money,  on  any  such  bill  or  note,  be  subject  to  any  penalties 
under  any  statute  or  law  relating  to  usury,  or  any  other  penalty 
or  forfeiture;  any  thing  in  any  law  or  statute  relating  to 
usury,  in  any  part  of  the  United  Kingdom,  to  the  contrary 
notwithstanding.' ' 

There  must  be  a  loan,  ^'c. — To  constitute  usury,  there  must 
either  be  an  existing  debt,  or  a  direct  loan,  and  an  agreement  to 
pay  more  than  legal  interest  for  the  forbearance  of  the  debtor  loan, 
or  some  device  contrived  for  the  purpose  of  evading  or  concealing 
the  appearance  of  a  loan  and  forbearance,  when  in  truth  it  was 
such  (u).     For  instance,  the  acceptor  of  a  bill,  dated  4th  Juli/y 


(q)  The  statute  app.ies  to  loans  of 
money^s  \n>rth  (as  stock),  as  well  as 
money ;  Parker  v.  RainsboUomy  3  B. 
&  C.  270;  5  D.  &  R.  161,  S.  C. 

(r)  Policy  and  object  of  this  enact- 
ment ;  see  per  Lord  Rcdesdale,  C, 
Drew  V.  Power,  1  Sch.  &  Lef.  194, 
195  ;  per  Best,  C.  J.,  AnonpmouSf  3 
Bing.   106;  History  of  Usury,  Loyd 


V.  WilUams,  3  Wils.  259.  See  2  Bia. 
C.  457,  note  (25),  Chilly's  ed. 

(«)  Semhley  calendar  mouths. 

(0  Sic  in  the  statute :  not  **  any 
such"  bill,  &c. 

(tt)  Loyd  V.  Wmiams,  3  Wils.  261 ; 
Barclay  y.  Walnultnf,  4  £:ast,  57;  Gil- 
pin V.  Endifhy,  5  B.  &  Al.  963. 
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and  due  7th  September,  who  takes  a  premium  of  6d«  in  the 
pound  from  the  indorsee  and  holder,  for  payment  of  the  bill  on 
the  SOth  August,  before  it  was  due,  is  not  guilty  of  usury  ;  this 
being  a  mere  anticipation  of  the  payment  of  a  debt  by  the  party, 
before  the  time  when,  by  law,  he  could  be  called  upon  for  it  (x). 
Nor  will  the  bond  fde  purchase  of  a  bill  of  exchange  constitute 
usury,  although  a  profit  exceeding  5L  per  cent,  be  obtained  (rom, 
the  transaction  (y).  So  an  agreement,  that  London  bankers 
should  accept  and  pay  bills  of  exchange  drawn  in  the  countryt 
for  a  commission  of  Bs.  per  cent.,  being  furnished  with  funds  to 
pay  the  bills  before  they  became  due,  is  not  usurious,  no  loan 
being  contemplated  (^r).  And  a  remittance  by  an  agent,  to  whom 
goods  are  consigned,  of  the  probable  amount  of  the  proceeds  of 
the  goods,  by  anticipation,  to  his  principal,  seems  not  to  amount 
to  a  loan,  so  as  to  render  a  charge  of  6/.  per  cent,  on  such 
remittance  usurious  (a). 

Also  an  agreement  for  usurious  interest. — It  is  also  necessary 
that  there  be  an  agreement  for  usurious  interest ;  for  if  it  be 
reserved  by  mistake,  as  upon  an  accidental  miscalculation  of 
figures,  the  contract  is  not,  it  seems,  thereby  avoided  (6).  How- 
ever, if  the  agreement  be  clearly  usurious,  it  is  void,  though  the 
parties  did  not  intend  it  to  be  so,  and  were  ignorant  that  such 
was  the  legal  effect  of  their  contract  (c).  It  was  observed  by 
Lord  Tenterden,  C.  J.,  in  Beete  v.  Btdgood  (d),  that  the  court 
would  look,  not  at  the  form  and  words,  but  at  the  substance  of 
the  transaction ;  and  that  as  on  the  one  hand  they  would  not  pay 
attention  to  the  words  of  the  contract,  if  the  substance  of  it  went 
to  defeat  the  provisions  of  the  statute  of  Anne ;  so,  on  the  other 
hand,  they  would  not  rely  upon  the  words,  so  as  to  defeat  the 
contract,  if  in  substance  the  transaction  were  legal. 

Of  a  loan  on  a  risk,  S^c, — No  contract  is  usurious,  although 
more  than  bh  per  cent,  be  thereby  reserved  on  the  loan  of  money. 


(a?)  Barciai/  v.  Walmsley,  4  East,  55. 

(y)  Exp.  Lee,  1  P.  Wms.  728 ;  Rex 
Y.  Ridget  4  I'rice,  56 ;  Beete  v.  Bid- 
good,  7  B.  &  C.  453.  More  than  51. 
per  cent,  may  be  taken  for  guarantee- 
ing a  bill ;  Lee  v.  Cast,  1  Taunt.  511. 

(z)  Masterman  v.  Cowrie,  3  Camp. 
488. 

(a)  Harvey  v.  Archbold,  3  B.  &  C. 
626,  631  ;  6  D.  &  R.  600, 532.  S.  C. 

(i)  Nevison  v.   Whitley,  Cro.  Car. 


501  ;  Glasfurd  v.  Laing,  1  Camp. 
149 ;  Moor,  752 ;  1  Hawk.  P.  C  247, 
s.  17 ;  Loyd  v.  Williams,  3  Wils.  261. 
See  per  C.  J.,  Hammet  v.  Yea,  iB.  & 
P.  151,  154 ;  Hart  v.  Gumell,  Peak, 
Add.  C.  177,  179. 

(r)  Marsh  v.  Martindale^  3  B.  ^ 
P.  159,  161 ;  Barnard  v.  Young,  17 
Ves.  44  ;  Enderhy  v.  Gilpin,  5  Moore, 
688 ;  Solarte  ▼.  Melville,  7  B.  &  C.  430. 

(d)  7  B.  &  C.  458. 
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if  the  principal  and  interest  be,  by  the  legal  effect  and  terms  of 
the  agreement,  bona  fide  (e)  in  jeopardy ;  and  the  lender,  on 
a  specified  contingency,  run  the  risk,  though  remote,  of  losing 
both  (y^.  Thus,  the  bond  fide  purchase  of  an  annuity,  on  the  most 
exorbitant  terms,  does  not  constitute  usury  (g).  And  in  a  late 
case  (A)  the  court  held,  that  an  annuity  for  four  lives,  or  the  life  of 
the  survivor,  with  a  covenant  that  the  grantee  should  insure  the 
principal  sum  within  thirty  days  after  the  expiration  of  the  third 
life,  is  not  usurious ;  there  being  no  loan  ;  and  there  being  a  risk, 
vix.y  that  the  third  and  fourth  lives  might  drop  together ;  also 
that  the  insurance,  when  effected,  might  become  vacated  by 
some  slight  departure  from  the  conditions,  &c.  So  where  ^., 
at  B.\  request,  advanced  him  SOOZ.,  and  took  his  warrant  of 
attorney  for  payment  as  follows: — 100/.  at  ChristnuMj  18^,  if 
both  should  be  then  living;  100/.  at  Christmas^  1830,  if  both 
should  be  then  living;  and  100/.  at  ChristmaSy  1831,  on  the  same 
condition ;  on  a  motion  to  set  aside  a  judgment  on  the  warrant 
of  attorney,  the  court  said  they  could  not  interfere ;  that  there 
was  a  risk  of  the  principal ;  and  that  the  contingency  was  if  eiiher 
of  the  parties  happened  to  die  (t ) .  So  where  the  lender  substantially 
becomes  a  partner  with  the  borrower,  and  responsible  as  such  to 
the  creditors  of  the  firm,  the  contract  for  the  loan  and  partnership 
is  good,  although  it  be  stipulated  that,  from  the  profits,  or 
otherwise  interest  beyond  5/.  per  cent,  on  the  sum  advanced,  and 
to  be  brought  into  the  business,  shall  be  paid  to  him  (j).  But  if 
a  partnership  be  not  contemplated,  and  the  borrower  give  a  bond 
for  the  principal  and  interest,  at  5/.  per  cent.,  and  also  covenant  to 
pay  to  the  lender  a  certain  portion  of  the  profits  of  a  trade  carried 
on  by  him  in  partnership  with  another  person,  this  is  a  usurious 
contract;  and  the  obligee  cannot  recover  on  the  bond  (Ar).     And 


(e)  Richards  ▼.  Brown,  Cowp.  770. 

(J^  Sharpley  v.  Hwrrel,  Cro.  Jac. 
208,  508  ;  2  Hawk.  bk.  1,  c  82,  s.  24 
to  28 ;  Morse  v.  WiUmiy  4  T.  R.  356 ; 
Doe  V.  Chambers,  4  Camp.  4  ;  White 
V.  Wright,  3  B.  &  C.  277 ;  5  D.  &R. 
11C,S.  C. 

(<7)  Marsh  t.  Martindale,  3  B.  & 
Pul.  159. 

(A)  In  the  Matter  of  Marsh,  4  M.  & 
P.  793;  7  Bin)^.  160,  S.  C. ;  HoUand 
V.  Pelham,  1  C.  &  J.  575,  S.  P. 

(t)  Flight  y.  Chaplin,  2  B.  &  Ad. 


112.  By  the  French  law  an  annuitr 
may  be  granted  at  any  rate  on  which 
it  may  please  the  contracting  parties 
to  fix  ;  Code  Civil,  Bk.  iii.,Tit  12,  Art. 
1976. 

(j)  Morisset  r.  King,  Burr.  891 ; 
Hoarty. Dawes,  I  Doug.  372 ;  Enderbg 
T.  Gilpin,  5  Moore,  571 ;  Gilpin  ▼. 
Enderffv,  5  B.  &  Al.  954. 

{k)  Morse  v.  Wilson,  4  T.  R.  353. 
Obsmed  upon  in  Endarby  ▼.  GUfm^ 
5  Moore,  571. 
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whenever  the  legal  operation  of  the  contract  is  such  that  the 
principal  is  secured  thereby,  and  payable  in  any  event,  and  yet 
more  than  51,  per  cent,  may  be  gained  by  the  terms  of  the 
contract,  it  is  usurious  (l) ;  and  the  contingency  of  the  solvency 
of  the  borrower,  is  not  a  sufficient  risk  to  take  a  case  out  of  the 
statute  (m). 

Loan  of  Stock. — Although  it  seems  not  to  be  sufficient  that  the 
interest  only  is  hazarded  (n),  yet  the  loan  of  money  produced  by 
the  sale  of  stock,  on  an  agreement  that  the  borrower  shall  replace 
that  stock  on  a  certain  day,  or  repay  the  money  on  a  subsequent 
day,  with  such  interest  in  the  meantime  as  the  stock  itself  would 
have  produced,  is  not  usurious,  though  the  interest  thus  obtained 
happen  to  exceed  51.  per  cent, ;  unless  the  transaction  be  colour- 
able, and  a  mere  device  to  obtain  more  than  legal  interest  (o).  But 
a  contract  that  stock  shall  be  taken  on  loan,  at  a  stipulated  sum, 
being  more  than  the  market  price,  at  51.  per  cent,  interest,  is  usuri- 
ous (p).  A  party  may  lawfully  lend  stock,  as  stock,  to  be  replaced, 
or  he  may  lend  the  produce  of  it  as  money,  or  he  may  give  the 
borrower  the  option  to  repay  it,  either  in  the  one  way  or  the  other ; 
but  he  cannot  legally  reserve  to  himself  a  right  to  determine  in 
future  which  it  shall  be.  It  is  not  illegal  to  reserve  the  dividends,  by 
way  of  interest,  for  stock  lent,  although  this  may  amount  to  more 
than  oL  per  cent,  on  the  produce  of  it;  for  the  price  of  stock 
may  fall,  and  then  the  borrower  would  be  a  gainer;  but  the 
option  must  be  made  at  the  time  of  the  loan.  Therefore  the 
lender  of  stock  cannot  reserve  to  himself  the  dividends  by  way 
of  interest,  and  the  option  of  deciding,  at  a  future  day,  whether 
he  would  have  the  stock  replaced,  or  the  sum  produced  by  the 
sale  of  it  repaid  to  him  in  money,  with  51.  per  cent,  interest  {q). 

Though  more  than  legal  interest  be  reserved  upon  a  contract 
for  the  loan  of  money,  yet  if  it  be  part  of  the  agreement  that  the 
borrower  may  discharge  himself  from  payment  of  a?ii/  interest  at 
all,  by  the  repayment  of  the  principal  on  a  certain  day,  the  case, 
it  appears,  does  not  fall  within  the  statute  (r). 


(/)  Morse  V.  Wilsntij  4  T.  R.  356.  (p)  Id.  ;    Parker   v.  Ramsbotlom,  li 

tn)  Id.  Doe  v.  Chambers,  4  Camp.  4.       B.  (S:.  C.  257  ;  5  D.  &  Ryl.  138,  8.  C. 


i 


n)  Roberts  v.    Trenayney  Cro.  .hic.  {q)   White  v.    Wright^   3  B.   (Sc   C. 

508  ;  2  [lauk.  c.  82.  s.  29  ;   The  Earl  273;  5  Dow.  .Sc  Ryl.  110,  S.  C. 

of  Chesterfield  v.  Jansen,  1  Atk.  350,  (;)  2  Hawk.  hk.  1,  c.  82,  s.  ;i  ;  Rn- 

341.  berts   v.    Trenat/ne,    do.    .lac.     509; 

(o)  Tate  V.  Weilings,  3  T.  R.  531  ;  Fioi/er  v.  h'dumds,  Cowp.  1 13,    1 15  ; 

Maddock   V.  Rumbally  8   East,  304;  Morisset   v.   Kinfj,  2    Burr.  891. 
Boldero  v.  Jackson^  \\  i(<.,6Vi. 
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If  A.  he  indebted  to  li.  in  80/.,  and  give  a  promissory  note  for 
87/.  3.?.,  payable  by  four  quarterly  instalments,  (being  the  amount 
of  principal  and  interest  to  the  time  of  the  last  instalment,)  and 
it  be  provided.*  that  in  case  default  be  made  in  payment  of  any 
one  instalment,  the  whole  sum  shall  immediately  become  payable ; 
A,  is  entitled  to  recover  the  whole  of  such  sum,  on  default  being 
made  in  the  payment  of  the  first  instalment,  as  it  was  a  stipula^ 
tion  between  the  parties,  in  the  nature  of  a  penalty,  and  not  a 
contract  for  usury  (s), 

Tlie  usurious  interest  must  be  reserved  at  the  time  of  the 
agreemcut. — It  is  also  a  clear  principle,  that  to  defeat  a  debt  or 
agreement  on  the  groun<l  of  usury,  the  contract  must  have  been 
usurious  at  the  time  the  debt  or  demand  was  created  thereby ;  for 
if  a  demand  do  not  originate  in,  or  accrue  from,  a  usurious  bar- 
gain, no  subsequent  reservation  of  illegal  interest,  or  posterior 
arrangement  for  a  usurious  security,  will  taint  or  invalidate  the 
original  claim  {t)i  although  the  penalty  will  be  incurred  by 
taking  usurious  interest  on  such  agreement.  And  it  has  been 
held,  that  if  a  bond  be  given  for  principal  and  legal  interest,  the 
mere  proof  that  usurious  interest  was  subsequently  taken,  wil\ 
not  establish  an  original  agreement  for  interest  {u).  But  if  at  the 
time  of  a  loan,  a  note  be  taken  as  a  security  for  principal  and 
usurious  interest,  it  will  be  inferred  that  the  money  was  lent  on 
usurious  terms  {x). 

Of  a  new  substituted  agreement  or  scairity, — On  the  other 
hand,  after  usurious  securities,  given  for  a  loan,  have  been  de- 
stroyed by  mutual  consent,  a  promise  by  the  borrower  to  repay 
the  principal,  and  legal  interest,  is  founded  on  a  sufficient  con- 
sideration, and  is  binding  (y).  And  the  substitution*  of  a  bond, 
securing  principal  and  legal  interest  for  a  bond  agreed  to  be  can- 
celled, and  whereby  illegal  interest  was  made  payable,  is  valid  (2). 
And  it  was  held,  even  before  the  58  G.  3,  c.  98,  that  if  A.,  for  a 
usurious  consideration,  give  his  promissory  note  to  jB.,  who  trans- 
fers it  to  C.  for  a  valuable  consideration,  without  notice  of  the 


(»)  Wells  V.  Girling,  4  Moore,  R.  78;  257, 270 ;  5  D.  &  R.  138, 151 ,  S.  C. 

1  B.  &  Bing.  447,  S.  C.  {u)  Funil t.  Brooket,2  C.  6c  P.  318. 

(0  Tate  V.  Wellings,  3  T.  R.  539 ;  (a?)  Scott  v.  Nicholl,  4  Dmip.  318. 

.  1  Saund.205,  n.  1  ;     Parry.  Elwton^  1  (jy)  Barnet  v.Hedley,  2  Taunt.  184. 

East,92;P/n7/t/?«v.CW*aj^e,3Caiiip.  (2)  Wright  v.  WheeUr,  Peak,  Add. 

1 19 ;  Parker  v.  Ramsbottom,  3  B.  &  C.  C.  175 ;  1  Camp.  1(«,  note,  S.  C. 
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iisury,  and  afterwards  A.  give  a  bond  to  C.  for  the  amount,  the 
bond  is  good  (a). 

The  general  rule,  however,  is,  that  if  parties  enter  into  a 
usurious  agreement,  any  remote  security  for  any  part  of  the 
ill^;al  interest,  or  to  enforce  the  tainted  contract,  with  a  distinct 
and  valid  debt,  cannot  be  enforced ;  there  being  no  express  agree- 
ment to  expunge  the  original  bad  part  of  the  debt,  or  forego  the 
excess  of  interest ;  although  such  new  security  be  founded  on  a 
new  setdement  of  accounts  (6).  And  a  new  promise  to  pay  the 
principal  originally  lent  on  a  usurious  agreement,  is  not  binding, 
unless  all  payments,  beyond  legal  interest,  are  repaid  or  de- 
ducted (c). 

A.  being  indebted  to  the  plaintiff  in  901,  and  9ldL  upon  legal 
consideration,  and  in  a  larger  sum  on  usurious  loans,  in  conr 
sideration  of  the  plaintiff  advancing  him  150^  more  on  legal 
interest,  procured  him  the  defendants  acceptances  for  100/.,  100/., 
and  50/.,  for  securing  the  whole  balance  due  from  A.  to  the  plain- 
tiff. It  was  held,  that  these  bills  were  tainted  by  the  usurious 
transactions,  and  could  not  be  enforced  against  the  defendant,  the 
acceptor,  even  to  the  extent  of  the  debts  untainted  by  usury  (d). 

Bond  fide  holder  of  usurious  bill, — By  the  statute  58  G.  S* 
c.  93  {e)y  ^*  no  bill  of  exchange  or  promissory  note  shall,  though 
it  may  have  been  given  for  a  usurious  consideration,  or  upon  a 
usurious  contract,  be  void  in  the  hands  of  an  indorsee  for  valuable 
consideration,  unless  such  indorsee  had,  at  the  time  of  discount* 
ing  or  paying  such  consideration  for  the  same,  actual  notice  that 
such  bill  or  note  had  been  originally  tainted  with  usury .""  It  has 
been  held  that  the  holder  of  a  bill  suing  thereon,  must  prove 
that  he  holds  it  for  value,  after  the  defendant  has  shown  that  there 
was  usury  between  prior  parties  to  the  instrument ;  although  no 
notice  to  dispute  the  consideration  has  been  given  {f). 

Separate  instruments  constitute  09ie  agreement,  when, — If  a 
contract  for  the  loan  of  money  be  void  on  the  ground  of  usury,  a 


(a)  Cuthbert  v.  Haley,  8  T.  R.  390 ;  I  C.  &  P.  396,  S.  C. 

George  v.  Stanley,  4  Taunt  683.    See  {d)  Harrison  v.  Hannel,  5  Taunt. 

Chapman  v.  Black,  2  B.  &  Al.  588.  780. 

(b)  Tate  v.  Wellings,  3  T.  R.  531  ;  (if)  See  the  observations  of  Gibbs, 
Pretton  v.  Jackson,  2  Stark.  H.  237  ;  C.  J.,  Jones  v.  Davison,  Holt,  R.  257, 
Chapman  v.  Black,  2  B.  &  Al.  588.  258. 

(c)  Wickes  ?.  Gogerley,  Ry,  6c  M.  1 23 ;  (/ )  Wyatt  v.  Campbell,  Moo.  &  M.  00. 
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separate  security  for  the  principal  or  interest  only,  cannot  be 
enforced  (g).  It  is  not  material  that  the  usurious  contract  is  to 
he  executed,  and  is  evidenced  by  means  of  two  separate  instru- 
ments, instead  of  being  comprised  in  one  (h). 

Charge  Jbr  bona  fide  expenses^  beyond  51.  per  cent — There 
are  instances  in  which,  though  more  than  5/.  per  cent  be  taken 
on  the  loan  of  money,  the  statute  does  not  apply,  the  excess 
being  bondjide  contracted  for  to  cover  reasonable  expenses  inci- 
dent to  the  transaction  (i). 

Thus,  a  banker,  bill  broker,  or  other  person,  discounting  a 
bill  (J(r),  or  an  agent  procuring  the  acceptance  and  payment  of 
bills  (/),  may  lawfully  charge,  and  take,  a  reasonable  commission 
or  remuneration,  besides  legal  interest,  for  his  bond  fide  and 
necessary  expenses  and  trouble:  and  a  conveyance  to  bankers  of 
timber  growing,  in  trust  to  sell  the  same,  and  to  pay  themselves 
a  debt  due  to  them,  with  interest,  and  to  pay  over  the  residue, 
after  all  exiienses,  &c.,  and  to  retain  2001.  for  their  trouble,  is 
not,  on  the  face  pf  it,  usurious  (m).  But  if  a  loan  be  mixed  up 
with  the  transaction,  and  the  compensation  demanded  be  unrea- 
sonable, it  is  a  question  for  the  jury,  whether  the  commission  be 
a  shift,  to  obtain  more  than  legal  interest  for  the  forbearance  (n). 

Goods  taken  on  discount  of  bill. — When  goods  are  taken  in 
part  of  money  agreed  to  be  advanced  as  a  loan,  the  presumption 
of  law  appears  to  be,  that  no  usury  was  contemplated;  and, 
consequently,  the  lender  is  not  to  be  called  upon  to  show  the  real 
value  of  the  goods.  But  if  it  appear  that  the  borrower  was 
compelled  by  the  lender  to  take  goods  instead  of  cash,  as  part  of 
the  loan,  a  suspicion  arises  that  insurious  interest  was  agreed  for, 
and  the  lender  must  obviate  this  suspicion,  by  showing  that  the 
goods  were  fairly  and  substantially  worth  the  sum  charged  (o). 

Lease  or  sale  of  realty,  ^c, — A  beneficial  lease,  obtained  under 
the  influence  of  loans  of  money  made,  or  expected  to  be  made, 


O7)  2  Hawk.  blf.  1,  c.  82,  s.  40; 
Fountain  v.  Gri/mes,  do.  Jac.  252, 
608 ;  Roberts  v.  Tremoile,  2  Roll.  R. 
48;  2  I^v.  7,  8. 

(A)  While  V.  IVnght,  3  B.  &  C. 
273;  5  D.  &R.  110,S.  C. 

(i)  Exp.  Gosg,  2  D.  &  E.  Chitty's  R. 
240. 

(A)  Hammet  v.  Yea,  I  B.  &  P.  144 ; 
£xp»  Jonciy  17  Ves.  332 ;  Manh  ▼. 


Martindale,  3  B.  6c  P.  158;  Jcmes  ▼. 
Davison,  Holt,  N.  P.  R.  263;  Mas- 
terman  v.  Courie,  3  Caxnp.  4$^;  So- 
larte  v.  Melville,  7  B.  &  C.  430. 

(/)  Baynes  v.  Fn/,  15  Ves.  120. 

(m)  Palmer  v.  Baker,  1  M.  &  Sel.  56. 

(n)  Mastemutn  v.  Cowrie,  3  Camp. 
488 ;  Leey.  Cass,  I  Taunt  511. 

(0)  Davii  Y.  Hariacre,  2  Camp.  375 , 
553 ;  Pratiy.  WUiey,  1  Esp.  40. 
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by  the  lessee  to  the  lessor,  a  distressed  man^  has  been  considered 
by  Lord  Chancellor /J^rfrtodafe  a  fraudulent  evasion  of  the  Sta- 
tutes of  Usury,  and  an  undue  advantage  taken  of  the  lessor,  and 
therefore  void  (p).  And  an  agreement,  that  upon  the  advance  of 
money  by  A,  toi?.,  A,  shall  assign  to  B»  the  lease  of  premises  of 
greater  value,  with  a  power  of  redemption  on  repayment  of  the 
money,  and  that  in  the  meantime  B.  shall  grant  A.  aa  under-lease 
of  the  premises,  at  a  greater  fent  than  the  legal  interest  of  the 
money,  j4*  insuring  the  premises,  and  paying  the  ground  rent  and 
taxes,  is  usurious ;  the  assignment  being  intended  as  a  security 
for  the  loan,  and  not  as  a  purchase  of  the  lease  (q).  But  if  the 
transaction  amount,  boudjide^  to  the  sale  of  an  estate,  &c.,  it  is 
not  usurious  to  provide  in  the  agreement  for  the  sale  that  the 
purchase  money  shall  be  paid  by  instalments,  at  certain  days, 
with  interest,  calculated  at  61.  per  cent,;  and  promissory  notes  for 
these  sums,  compounded  of  the  instalments,  and  that  which  was 
called  interest,  but  was  in  substance  part  of  the  price,  are  valid  (r). 
And  an  agreement  to  pay  12Z.  per  cent,  on  the  amount  of  the 
purchase  money  of 'a  vessel,  was  held  not  to  be  usurious,  though 
there  was  a  covenant  to  keep  the  vessel  insured  (.9)*  And  a  con- 
veyance of  premises,  with  an  agreement  to  re-convey  at  a  certain 
time,  at  an  advanced  price,  is  not  usury,  unless  it  be  meant  as  a 
cover  for  a  loan  of  money  {t), 

A  contract  for  interest  upon  interest,  or  compiniml  interest,  has 
been  already  considered  (u). 

If  the  contract  and  loan  be  made  abroad,  and  be  not  usurious 
in  the  country  in  which  they  are  made,  neither  shall  they  ha 
deemed  so  in  this  kingdom  (.r). 

Offence  qftuniry^  when  complete. — In  order  to  render  the  offence 
of  usury  complete,  so  as  to  subject  the  lender  to  the  penalty,  there 
must  be  an  actual  receipt  of  the  usurious  interest  (y).    Although 


(p)  See  Sinclair  v.  Stewmsoriy  10 
Moiire,  47 ;  2  Bing.  614,  S.  C. ;  Drew 
V.  Power,  1  Sell.  &  Lef.  182. 

{q)  Dae  d.  Titford  ▼.  Chambers,  4 
Camp.  1. 

(r)  Beete  ▼.  Bidwood,  7  B.  &  C. 
453. 

(t)  Griggy.  Stoket,  Fonrest,  4 ;  cited 
byAldecBon,  J.,  in  the  Mailer  of  Naif h, 
7  Bing.  160;  4  M.  &  P.  793,  S. C. 

(/)  Doe  d.  3frtca//v.  Brown,  HoU, 


N.  P.  R.  205 ;  Dewar  v.  SjMn,  3  T.  R. 
425. 

(u)  Ante,  506. 

(x)  Harvey  v.  Archhold,  3  B.  &  C. 
626 ;  5  D.  (Sc  R.  500  ;  ante,  76  to  79. 

(y)  Fixher  v.  Bcas/et/,  I  Doup.  235  ; 
Loydy.  U'tV/iaww,  3  Wils.  26 1 ;  Scurry 
V.  Freeman,  2  Bos.  Sc  Pul.  381 ;  Mad^ 
dock  V.  fJammett,  7  T.  R.  184 ;  Peat- 
son  V.  M*Gouwn,  3  B.  <Sc  C.  700  ;  5  D. 
&  R.  616.  S,  C. 
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ihepefialty  of  the  statute  be  not  incurred  until  the  usurious 
interest  be  actually  received^  the  contract  may  be  void  without 
such  receipt ;  and  on  the  other  hand,  although  the  contract  be 
legal,  the  penalty  will  be  incurred  by  the  taking  of  usurious 
interest  upon  a  stihsequent  usurious  bargain  (s).  Where  usurious 
interest  is  reserved  and  made  payable  at  intervals,  it  seems  that 
the  penalty  is  incurred  complete  upon  the  Jirst  receipt  of  such 
interest  (a). 

A  plea  of  usury  must  show  specially  the  terms  of  the  usurious 
contract,  a  general  pica  of  usury  being  bad  on  special  demur- 
rer (6).  And  a  variance  between  the  averment  in  the  plea  and 
the  evidence,  with  respect  to  the  terms  of  the  usurious  contract, 
as  the  sum  lent  or  forborne,  or  the  time  of  forbearance,  Sec,  is 
material  (c). 

If  in  a  declaration  upon  a  specialty  the  temrs  of  the  instru- 
ment be  set  out  in  tlie  declaration,  and  upon  the  face  thereof  it 
would  appear  that  more  than  51.  per  cent,  interest  had  been 
reserved  upon  the  loan  of  money,  that  is,  the  stipulation  asset  forth 
import  usury,  still  the  defendant  cannot  demur ,  but  must  plead 
that  it  was  usuriously  offreed^  &c.  {d). 

When  a  contract,  or  instrument,  is  priind  facie  valid,  it  is  not 
the  province  of  the  court  to  decide  that  it  was  a  shift  for  usury  ; 
and,  on  a  suspicion  arising,  it  becomes  a  matter  of  fact  to  be 
decided  by  a.  jury,  whether  or  not  the  transaction  was  a  loan,  or 
forbearance  of  money,  on  usurious  terms  (e). 

Srdly.  Gaming  (/),  and  Horse-racing. 
Gaming. — It  is  enacted  by  the  statute  16  Car.  2,  c.  7,  s.  3,  that 
^^  if  any  person  shall  play  at  any  pastime  or  game,  other  than 


{z)  Fisher  v.  Beasley,  1  Doiifr.  237; 
Flayer wEdwardsy  Cowp.  114;  1  Wins. 
Saund.  295  (//);  Doe  d.  Metcalf  v. 
Brown,  Holt,  N.  P.  U.  295. 

(a)  Wood  V.  Grimivood,  lO  B.  &  C. 
079. 

(b)  Hill  V.  Montagu,  2  M.  k  Sehv. 
377. 

(c)  1  Saund.  295,  note.  See  Tate  v. 
WeU'mgs,  3  T.  R.  538  ;  Lee  v.  Cass,  1 
Taunt.  511.  Forbearance,  from  what 
day  to  be  stated,  where  check  received 
in  payment;  Brooke  v.  Middleton,  1 
Camp.  445  ;  Borrodailc  v.  Middleton, 
2  id.y  53.  Time  ol'  forbearance  mate- 
rial,  though   laid   under  a  videlicet; 


Partridge  v.  Cttates,  Ryan  Sc  M.  153. 
Form  of  Pleas,  &c.  3  Chitty,  PI.  5  ed. 
909  a,  966. 

(d)  See  1  Saund.  295  a ;  EnJerhy 
V.  Gilpin,  5  Moore,  593;  Dande  v. 
Currer,  I  Sid.  285. 

{e)  Tale  v.  Wellings,  3  T.  R.  635 ; 
Ilammetty.Yea,  1  B.  &  Pul.  151; 
Maddock  v.  Rumbally  8  East,  307; 
Enderbif  v.  Gilpin,  5  Moore,  571, 
^94 ;  Tregoning  v.  Jttenbonmgh,  4  M. 
&  P.  722 ;  7  Bing.  97,  S.  C. 

(/)  See  Disney  on  Gaming,  and 
Bac.  Ab.  l,Gaminp:.  As  to  wagen, see 
^Hte^  394.  The  French  law  **  does 
not  allow  an  action. fur  a  debt  at  play  ; 
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with  and  for  ready  money,  or  shall  bet  on  the  sides  of  such  as  pli^ 
thereat,  and  shall  lose  any  money  or  thing  so  played  for,  exceeding 
tike  sum  of  100/.,  at  any  one  time  or  meeting  {g)^  upon  tickei  or 
crediif  or  otherwise,  and  shall  not  pay  down  the  same  at  the  time 
of  the  loss,  the  party  so  losing  shall  not  be  bound  to  pay ;  and 
the  contract,  or  any  security  for  the  same,  shall  be  void.^ 

The  statute  9  Anne,  c.  14,  s.  1,  provides,  ^^  that  all  notes,  bills^ 
bonds,  judgments,  mortgages,  or  other  securities ^  or  conveyances, 
given  or  entered  into,  for  any  money,  or  other  valuable  thing,  won 
.  by  gaming,  or  playing  at  cards,  dice  tables,  tennis,  bowls,  or  other 
game  or  games  whatsoever,  or  by  betting  on  the  sides  of  such  as 
do  game  at  any  of  the  said  games,  or  for  reimbursing  or  repayinjf 
any  money  knowingly  lent  for  such  gaming  or  betting,  or  lent  at 
the  time  or  place  of  such  play,  to  any  person  so  gaming  or 
betting,  or  that  shall,  during  such  play,  so  play  or  bet,  shall  be 
void.^ 

The  second  section  of  the  statute  declares,  *^  that  any  person 
who  shall,  at  a  sitting  (A),  \ose  the  sum  ar  value  of  101.  by  playing 
or  betting  at  cards,  dice,  tables,  or  other  games,  and  shall  pay  or 
deliver  the  sum  or  goods  lost,  shall  be  at  liberty,  within  three 
months,  to  recover  the  same  from  the  winner,  with  costs  of  suit, 
in  an  action  of  debt,  founded  on  and  given  by  the  act  (i) ;  and 
that  if  the  loser  do  not  sue  within  three  months,  any  other  per- 
son (k)  may,  by  such  action,  recover  from  the  winner  the  money 
or  thing  lost,  and  treble  the  value  thereof,  with  costs  of  suit ;  and 
the  statute  gives  one  moiety  to  the  informer,  and  the  other  moiety 
to  the  poor  of  the  parish  where  the  offence  is  committed." 

It  seems  that  at  common  law,  gaming  was  lawful  (/) ;  although 
it  is  an  indictable  offence,  independently  of  the  statutes,  to  keep  a 
common  gaming  hou^e  (m)*  Even  since  the  statutes  an  action  lies 
to  recover  less  than  the  sum  of  10/.  fairly  won  at  play,  as  at  whist 


but  games  proper  in  the  exercise  of 
feats  of  arms,  foot  races,    liorse  or 
chariot  races,  tennis  and  other  sports 
of  the  same  nature,  which  require  ad- 
dress and  agility  of  body,  are  excepted 
^-subject  to  the  power  of  the  court  to 
reject  the  demand  wlien  tlie  sum  ap- 
pears to  be  excessive." — Code  Civil, 
Bk.  3,  Tit.  3,  Ch.  1,  Art.  1965,  196(5. 
(g)  If  company  never  part,  thoup:h 
dinner  intervene,  the  loss  is  considered 
to  have  been  at  one  sitting ;   Bow$  v, 
BffolA,2Bh.  1296. 


(A)  Supra,  note  (</). 

(»)  This  enactment  is  to  b«  consi- 
dered i;emedial ;  Turner  v.  Warren^ 
2  Stra.  1079;  Brandon  v.  PtUe,  2  11. 
Bla.  308. 

(k)  Common  informer  cannot  file  a 
hill  in  equity  to  discover  what  uas 
won,  'Sec. ;  Orme  v.  Crockford,  M'Clcl. 
185. 

(/)  Sherbon  ?.  Colebach,  2  Vculr. 
175. 

(tn)  Rex  V.  Rm/icr,  2  D.  Sc  R.  43!  ; 
\  B.  &  C.  272,  8.  C. 
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or  cribbage,  &c.  (n).  And  mone/'fairly  lost  at  play  cannot  be 
recovered  back  in  an  action  of  debt  for  money  had  and  received, 
not  founded  on  Hie  statute  (o). 

It  seems  that  cricket  {p)  and  chess,  and  bowls,  and  other  games 
of  skill,  are  games  within  the  statute  of  Anne  (9). 

In  order  to  render  a  betting  void  and  illegal  within  the  statute 
of  Anne,  it  is  necessary  that  it  appear  that  the  party  on  whose 
side  the  bet  was  made,  was  playing  at  a  game  within  the  meaning 
of  the  act  Therefore,  in  LynaU  r.  Longbatham  (r>,  the  court 
held,  that  although  a  foot  race  is  a  game  within  the  statute  («), 
yet  a  bet  thereon,  though  above  102.,  is  not  invalid,  unless  it 
appear  that  the  pedestrian  was  ploying  at  such  game;  as  il 
ought  to  be  n^atived  that  he  had  ran  for  diversion  or  exercise 
and  it  is  not  to  be  presumed  he  was  nmning  for  a  wager,  or  was 
concerned  in  the  bet. 

Where,  in  cusumpsit  for  work  and  labour,  the  defendant,  having 
retained  the  plaintiff  to  run  a  race  for  him,  which  was  accordingly 
done,  it  appeared  that  the  race  was  an  illegal  one ;  it  was  held 
that  the  plaintiff  was  not  entitled  to  recover  (0- 

It  is  observable,  that  the  statute  of  Charles  declares  that  the 
contract  for  money  lost  at  play,  and  all  securities  for  it,  shall  be 
void  ;  but  the  statute  of  Atme  is  confined  to  securities  for  money 
lent<,  or  wofi,  at  play  (ti).  Upon  which  it  has  been  held,  that 
although  both  the  security  and  contract  are  void  as  to  money  toon 
at  play,  only  the  security  is  void  as  to  money  let^  at  play ;  that 
the  contract  remains,  and  the  lender  may  maintain  his  action  for 
the  money  lent,  although  it  were  advanced  at  the  time  and  place 
of  play ;  it  not  appearing  to  have  been  advanced  to  play  with,  or 
for  the  purpose  of  play  (a:).  In  a  subsequent  case,  where  the 
plaintiff  having  won  all  the  defendant's  ready  money,  lent  him 


(n)  See  2  Chitty,  PI.  5  ed.  234 ; 
BuUimj  V.  Froit,  I  Esp.  235. 

(o)  Thistlewood  v.  Cracrafi,  1  M. 
&  Selw.  500. 

0  Jeffreys  v.  Walter,  1  Wils.  220. 

[q)  Siijel  ?.  Jebh,  3  Stark.  R.  1. 
Backgammon  seems  to  be  a  lawful 
game,  13  G.  2,  c.  19,  s.  19.  See  Bac. 
Ab.  Gaming  (B) ;  Billiards,  see  Rex  v. 
Bad  ford,  Lofft.  29. 

('r)2  Wils.  36. 

(s)  Aud   see    Brown    r,    Berkefy, 


g 


Cowp.28l. 

(0  Coatet  y.  Hatton,  3  Stadc.  N.  P. 
C.61. 

(u)  It  will  be  observed  that  the  fint 
section  of  the  statute  of  Anne,  relatiye 
to  securities  for  money  won  at  play* 
makes  no  mention  of  the  amotm f ,  so 
that  a  security  even  for  less  than  lOL 
won  at  play  would  seem  to  be  yoid. 

(x)  Robinson  y.  Bland,  2  Burr.  1077; 
1  Bla.  R.  234,  256, 260,  S.  C  ;  Phil- 
lips y.  Cockayne,  3  Camp.  120. 
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tcnguineasata  time,  and  won  them,  till  thedefendant  had  borrowed 
a  large  sum,  it  was.  held  that  the  money  lent  was  recoverable  (y). 
But,  as  observed  by  Wilmot^  Justice  (z),  this  appears  to  be  a 
fraud  on  the  act.  And  it  would  now,  in  all  probability, 
be  considered  that  money  knowingly  lent  for  the  purpose  of 
enabling  the  borrower  illegally  to  game,  or  play  therewith,  is  not 
recoverable  (a). 

It  has  been  held,  that  an  action  lies  to  recover  money  paid  by 
the  plaintiff,  at  the  defendant's  request,  to  a  person  to  whom  the 
plaintiff  had  lost  the  amount  on  an  illegal  bet  upon  a  horse-race  (6). 

A  bill  of  exchange,  or  promissory  note,  void  in  its  origin  under 
the  statute  9  Anne,  cannot  be  enforced,  even  in  the  hands  of  a 
bond  fide  indorsee  for  value,  against  the  acceptor  or  maker  (c).  But 
the  drawer  of  a  bill,  accepted  for  a  gaming  debt,  won  by  him  of 
the  drawer,  but  indorsed  to  the  plaintiff  for  a  valuable  consider- 
ation, cannot  set  up  the  gaming  as  a  defence ;  for  to  allow  this 
defence  to  the  drawer^  would  be  to  protect  the  party  who  had 
violated  the  provisions  of  the  act  (J). 

By  the  statute  14  G.  3,  c.  48,  no  insurance  shall  be  made  on  the 
life  of  any  person,  or  on  any  other  event  wherein  the  person  for 
whose  use  or  benefit,  or  on  whose  account,  such  policy  shall  be 
made,  shall  have  no  interest,  or  by  way  of  ffamtng  or  wageririg» 
Upon  this  enactment  it  was  decided  in  Paterson  v.  Powell  (e)^  that 
an  engagement,  in  consideration  of  40  guineas,  to  pay  100/.  in 
case  Brazilian  shares  should  be  at  a  certain  price,  on  a  certain 
day,  subscribed  by  several  persons,  each  for  himself,  is  a  void 
wagering  policy. 

Horse-rachiff. — This  is  regulated  by  the  statutes  13  G.  2,  c.  19, 
and  18  G.  2,  c.  34;  and  it  may  be  laid  down  as  a  general  rule, 
that  all  contracts  relating  to  races  which  are  not  conducted 
according  to  the  provisions  of  those  acts,  are  void ;  for  horse- 
racing  is  gaming  within  the  statute  of  Anne  (/). 


(y)  Barjeau  v.  Walmsleif,  2  Stra. 
1249 ;  LeapHdge  v.  King,  Peak,  Add. 
C.  32. 

(z)  Robinson  v.  Blandy  1  Bla.  R. 
261. 

(a)  And  see  Webb  v.  Brooke^  3 
Taunt  6 ;  Cannan  v.  Bryce,  3  B.  & 
Aid.  184  ;  ante,  466,  6. 

(6)  Alcinbrook  v.  Hall,  2  Wils.  309. 
See,  however,  ante,  472,  473. 

(r)  Botcytr  v.  Bamptvn,  Stra.  1 1 05 ; 


Ihndcrson  v.  Benson,  8  Price,  281  ; 
Sliitlito  V.  Theed,  7  Bing.  405 ;  Lowe 
V.  Walier,  Doug.  730.  As  to  a  valid 
substituted  or  renewed  sccurilv,  see 
George  v.  Stanlei/,  4  I'aunt.  683 ;  and 
ante. 

(d)  Edwards  v.   Dick,  4   B.  c^  Al. 
212  ;  Dai/  v.  Stuart,  6  Bing.  101). 

(t)  2  Moor  &  S.  399;  9  Bing.  320. 

(/■)  Alcinbrook  v.  Hall,  2  Wils.  30l>; 
Goudburn  v.  Marlvtj,  Stra.  1169. 
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The  13  G.  2  provides,  that  no  horse  shall  be  entered,  or  stdit 
t>r  run  for  any  plate,  except  by  the  owner  (g) ;  that  no  person  shall 
enter  and  start  more  than  one  horse  for  the  same  prize ;  and  that 
no  plate,  money,  or  thing  shall  be  run  for,  or  advertised  to  be  run 
for,  by  any  person,  unless  such  plate,  prize,  or  sum  of  money,  be 
of  the  full,  real,  and  intrinsic  value  of  50/.  or  upwards*  And  by 
section  4,  every  race  that  shall  be  run  for  any  plate,  prize,  or  sum 
of  money,  shall  be  begun  and  ended  on  the  same  day. 

These  statutes  relate  to  b(mA  fide  horse-racing  on  the  turf 
only ;  and  therefore  a  wager  that  the  plaintiff  could  perform  a 
certain  distance  in  a  post  chaise^  or  on  a  horse,  on  the  high  road, 
is  illegal  (A). 

A  match  of  25/.  aside  satisfies  the  statute,  which  requires  that 
the  prize  or  money  to  be  run  for  amounts  to  50/.  (i). 

If  the  race  be  for  50/.,  or  more,  according  to  the  statute  13  6. 2, 
a  bet  thereon  is  good,  as  not  contravening  the  statute  9  Anne, 
if  neither  of  the  sums  betted  amount  to  10/.  (k).  But  if  the  prize 
be  not  of  the  value  of  50/.,  no  bet  thereon  ybr  any  sum  is  valid  (/). 
And,  though  the  race  be  valid,  if  either  of  the  bets  amount  to  or 
exceed  10/.,  neither  of  such  bets  can  be  enforced  (m) ;  because,  as 
the  bet  beyond  the  limited  sum  cannot  be  recovered,  there  is  no 
mutuality  (n). 

4thly.  Stock  Jobbikg. 

The  statute  7  G.  2,  c.  8  (made  perpetual  by  10  G.  2,  c.  8), 
enacts,  that  all  contracts  and  agreements  upon  which  any  premium 
shall  be  given  or  paid  for  liberty  to  put  upon  or  deliver,  receive, 
accept,  or  refuse  any  public  or  joint  stock,  or  other  public 
securities  whatsoever,  or  any  part,  share,  or  interest  therein,  and 
also  all  wagers  and  contracts  in  the  nature  of  wagers,  and  all 
contracts  in  the  nature  of  puffs,  and  refusals,  relating  to  the  then 
present  or  future  price  of  or  value  of  any  such  stock  or  securities  as 
aforesaid,  shall  be  void  ;  and  all  premiums  or  sums  of  money  given, 
received,  paid,  or  delivered,  upon  any  such  contracts  or  agreements, 


(g)  Qu,  Whether  a  person  who  en-  (k)  Good  ?.  Elliott,  3  T.  R.  705  ; 

lere  his  horse  in  the  name  of  a  third  M'Allester  ?.  Haden,  2  Camp.  438. 
person  could  reco?er  the  stakes?  (0  Johnson  v.  Barm,  4  T.  K.  1. 

(A)  Ximenes  v.  Jamtes,  6T.  R.  499 ;  (m)  ShiUiio  v.  Theed,  7  Ring.  405. 

WhaCey  v.  Pajot,  2  B.  &  P.  51 .  in)  Goodlmm  v.  Marley,  Slni.  1 159 ; 

(t)  bidwead  v.  Gale,  4  Runr.  2432 ;  Alcinhrook  ?.   HaU,   2  Wils.    309  ; 

Ifila.  R.  671,  S.  C.  Clayton  f.  Jennings,  2  Rl.  R.  706. 
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or  upon  any  such  wagers,  or  contracts  in  the  nature  of  wagers, 
shall  be  restored  or  repaid  to  the  person  who  shall  give,  pay,  or 
deliver  the  same :  who  shall  be  at  liberty,  within  six  months  after 
the  agreement,  or  laying  the  wager,  to  sue  for  and  recover  the 
same  from  the  person  receiving  them,  with  double  costs  of  suit,  by 
action  of  debt,  founded  on  the  act  (o) ;  and  in  which  action  it  shall 
be  sufficient  for  the  plaintiff  to  allege  that  the  defendant  is 
indebted  to  the  plaintiff,  or  has  received  to  his  use  the  money  or 
premium  so  paid  or  received,  whereby  the  plaintiff^s  action 
accrued  to  him  according  to  the  form  of  the  statute,  without 
setting  forth  the  special  matter. 

Jobbing  in  omnium  is  within  the  above  enactment  (p).  But  it 
has  been  held  that  dealing  in  lottery  produces  (q\  or  in  Columbian 
bonds  (r),  is  not  prohibited  thereby.  And  although  the  statute 
requires  that  persons  selling  stock  shall  be  actually  possessed 
thereof  at  the  time  of  the  contract,  yet  it  is  sufficient  if  a  principal 
selling  stock  through  the  medium  of  a  broker  be,  at  the  time  of 
the  sale,  possessed  thereof,  although  the  broker  did  not,  at  the 
time  of  the  bargain,  disclose  the  name  of  his  principal  (s). 

A  bill  of  exchange  or  promissory  note  given  upon  a  stodu 
jobbing  transaction,  is  valid  in  the  hands  of  a  party  who  after- 
wards took  it  before  it  was  due,  for  value,  and  without  notice  of 
the  illegal  consideration  (t). 

5thly.  Illegal  Companies  or  Associations. 

By  the  6  G.  4,  c.  91,  the  18th,  19th,  and  20th  sections  of  the 
6  G.  1,  c.  18,  called  the  Bubble  Act,  are  repealed.  The  act  of 
6  G.  4,  recites,  *'  That  it  is  expedient  that  the  several  undertak- 
ings, attempts,  practices,  acts,  matters,  and  things  in  the  said  act 
of  6  Geo.  1  mentioned,  should  be  adjudged  and  dealt  with  in 
like  manner  as  the  same  might  have  been  judged  and  dealt  with 
according  to  the  common  law,  notwithstanding  the  said  act.*' 
This  repealing  clause,  therefore,  leaves  in  full  operation  t/ie  coni^ 


(o)  As  to  the  form  of  the  dcclara-  principal  to  recover  differences  paid 

lion,  see  analogous  case,  Thistlewood  for  him,  see  a/i/f,  474. 

V.  Cracrajt,  1  M.  &  Sel.  600.  (0  Day  v.  Stuart y  6  Ring.  109;  3 

{p)  Broun  v,  Turwr,  7  T.  R.  630.  M.  <!^  P.  334  ;  GreenUvd  v.   Dtfer^  2 

(q)  Mortimer  w.Salkeld,  A  Cvim^A2,  M.   &    Ryl.  422;  Amori/   v.    Merrtf^ 

(r)  Henderson  ?.  Bise^  3  Stark.  158.  weather,  2  B.  &  C.  .')73  ;  4   D.  &   R. 

See  Paterson  ?.  Powell,  ante,  542.  8H,  S.  C.     See  Raiclings  v.  IlalU  1  C 

(«)  Child  V.  Mwley,  8  T.  R.  610.  >Sc  F.  1 1,  as  to  evidence,  &c. 

^5  to  an  octioa  by  a  broker  agaiiuit  his 
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mon  law  relative  to  such  schemes  as,  whether  mentioned  in  tht 
6  Geo.  1,  or  not,  can  be  considered  injurious  lb  the  public  wel- 
fare (u).  And,  as  the  several  enactments  in  the  statute  of  Geo.  Ij 
which  have  been  repealed,  may  be  considered  declaratory  of  the 
common  law,  with  regard  to  the  invalidity  of  undertakings  of  the 
description  therein  mentioned,  it  is  deemed  advisable  to  notice 
those  enactments  (x). 

By  the  18ih  section  of  the  act  6  Geo.  1,  it  is  provided,  "  that 
the  undertakings  and  attempts  therein  described,  and  all  other 
public  undertakings  and  attempts  tending  to  the  grievance,  pre*' 
judice,  and  inconvenience  of  the  public,  in  their  trade,  oummerce^ 
or  other  lawful  affairs,  and  all  public  subscriptions,  receipts,  pay- 
ments, assignments,  transfers,  pretended  assignments  and  trans- 
fers, and  all  other  matters  and  things  whatsoever  for  furthering^ 
countenancing,  or  proceeding  in  any  such  undertaking  or  attempt; 
and  more  particularly  the  acting,  or  presuming  to  act,  as  a  cor^ 
porate  body  or  bodies ;  the  raising,  or  pretending  to  raise,  tranft* 
ferable  stock  or  stocks ;  the  transferring,  or  pretending  to  transfer 
or  assign,  any  share  or  shares  in  such  stock  or  stocks,  without  legal 
authority,  either  by  act  of  parliament,  or  by  any  charter  from  the 
crown,  to  warrant  such  acting  as  a  body  corporate ;  or  to  raise 
such  transferable  stock  or  stocks,  or  to  transfer  shares  therein ; 
and  all  acting,  or  pretending  to  act,  under  any  charter  formerly 
granted  from  the  crown,  for  particular  or  special  purposes  therein 
expressed,  by  persons  who  do  or  shall  use,  or  endeavour  to  use, 
the  same  charters  for  raising  a  capital  stock,  or  for  making  trans- 
fers or  assignments,  or  pretended  transfers  or  assignments,  of  such 
stock,  not  intended  or  designed  by  such  charter  to  be  raised  or 
transferred  ;  and  all  acting,  or  pretending  to  act,  under  any  obso- 
lete charter,  become  void  or  voidable,  by  nonuser  or  abuser,  or 
for  want  of  making  lawful  elections  which  were  necessary  to  con- 


(u)  See  per  Best,  C.  J.,  Duvergier  r. 
FeUowes,  2  M.  &  P.  412;  5  Binff. 
248,  S.  C.  10  B.  &  C.  826,  S.  C.  in 
error. 

(x)  See  tbe  decisions  upon  the  act. 
The  Kvig  v.  Wehh  and  Ot/iers,  14  East, 
406;  Pratt  v,  Hutchinson,  15  East, 
511;  Duvies  v.  Hawkins^  3  M.  &  Sel. 
488;  NockeU  v.  Crosby,  3  B.  &  C. 
814 ;  5  D.  /W  R.  751,  S.  C.  As  to  a 
company  formed  by  subscription,  and 


having  numerous  transferable  shans 
to  carry  on  a  distillery  accordinr  to  a 
process  for  which  a  patent  had  beei^ 
obtained  ;  see  Duvtrgier  v.  FeUowa^ 
ubi  suprd.  Associations  of  inaaren ; 
Strong  V.  Harvey,  3  Binf(.  304.  As 
to  subscriptions  to  a  loan  to  %  non-ex- 
istent state;  McGregor  v.  Lowe^  1  C. 
&  P.  200;  Ry.  &  M.  57,  S.  C. ;  see  as 
to  a  monopoly  contraot,  Duvergier  v. 
Fellowes,  supra* 
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tinue  the  corporation  thereby  intended ;  shall  for  ever  be  deemed 
to  be  illegal  and  void,  and  shall  not  be  practised  or  in  any  wise 
put  in  execution,*^ 

By  the  19th  section,  all  such  unlawful  undertakings  were  to  be 
deemed  common  nuisances. 

And  the  SOth  section  pointed  out  the  mode  in  which  merchants 
and  traders  might  have  their  remedy  against  the  undertakers. 

No  contract  relating  to  the  purchase  of  shares  in  an  ill^;al 
assodation  or  company  can  be  enforced.  In  assumpsit  for  work 
and  labour,  and  for  money  expended  in  the  purchase  of  shares  in 
an  undertaking,  called  *^  The  Equitable  Loan  Bank  Company,^^ 
it  appeared  that  the  company  professed  to  have  a  capital  of 
t2,000,000/.  in  shares  of  50/.  each ;  that  a  deposit  of  1/.  per  share 
was  required  on  the  delivery  of  certificates  for  shares  to  the 
holders ;  that  the  shares  were  to  be  transferable  without  restric- 
tion ;  and  that  the  holders  were  to  be  subject  to  such  regulations 
as  might  be  contained  in  any  act  of  parliament  passed  for  the 
government  of  the  society,  and,  in  the  meantime,  to  such  regu- 
lations as  might  be  made  by  a  committee  of  management.  No 
evidence  was  given  as  to  the  particular  objects,  or  tendency,  of 
the  company.  The  court  held  that  upon  this  evidence,  the  com- 
pany was  to  be  considered  illegal,  and  within  the  operation  of  the 
6  Geo.  1,  c.  18,  as  having  transferrable  shares,  and  affecting  to 
act  as  a  body  corporate,  without  authority  by  charter,  or  act  of 
parliament ;  and  that,  consequently,  the  plaintiff'  could  not  main- 
tain his  action,  which  arose  out  of  an  illegal  transaction  {y). 

6thly.  Of  Sales  of  Offices  kkndeued  illegal  by  Statute. 

The  statute  5  &  6Edw.  6,  c.  16,  s.  2,  3  (^),  avoids  all  agree- 
ments for  the  sale  or  deputation  of  any  office  which  "  in  any  wise 
touches  or  concerns  the  administration  or  execution  of  justice,  or 
the  receipt,  controlmcnt,  or  payment  of  the  king's  treasure,  money 
rent,  revenue,  account,  aulnage,  auditorship,  or  surveying  of  the 
king^s  tenements  or  customs,  or  any  other  administration  or  neces- 
sary attendance  to  be  had,  done,  or  executed  in  any  of  the  king's 
custom  houses,  or  the  keeping  of  any  of  tlic  king's  towns  or 
fortresses,  used  or  appointed  for  a  place  of  strength  and  dcfenct». 


{y)  Josephs  v.  Pebrer,  n    D.   Sc  C.  (z)  Set:   Hac.  A»).,   Olliccs ;  2  Bla. 

009;  OD.Hc  R.  542,  S.  CV  Com.  37,  uoic.  3S,  C'liillvh  ed. 
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or  which  concerns  or  touches  any  clerkship  to  be  occupied  in  any 
court  of  record  wherein  justice  is  to  be  ministered." 

Tlie  4th  section  provides,  that  the  act  shall  not  extend  to  any 
office  whereof  any  person  is  seised  of  any  estate  of  inheritance ; 
nor  to  any  office  of  partnership,  or  of  the  keeping  of  any  park, 
house,  manor,  garden,  chase,  or  forest. 

The  statute  49  Geo.  3,  c.  126,  s.  1,  provides,  "  that  the  statute 
of  Edw.  4  shall  extend  to  Scotland  and  Ireland^  and  to  all  offices 
in  the  gift  of  the  crown,  or  of  any  office  appointed  by  the  crown  ; 
and  all  commissions,  civil,  naval,  or  military;  and  to  all  places 
and  employments,  and  to  all  deputations  to  any  such  offices,  com- 
missions, places,  or  employments,  in  the  respective  departments  or 
offices,  or  under  the  appointment,  superintendence,  and  controt 
of  the  Lord  High  Treasurer,  or  Commissioners  of  the  Treasury, 
the  Secretary  of  State,  the  Lords  Commissioners  for  executing  the 
office  of  Lord  High  Admiral,  the  Master  General  and  principal 
officers  of  the  Ordnance,  the  Commander-in-Chief,  the  Secretary 
at  War,  the  Paymaster  General  of  the  Forces,  the  Commissioners 
of  the  Affairs  of  India,  the  Commissioners  of  the  Excise,  the 
Treasurers  of  the  Navy,  the  Commissioners  of  the  Navy,  the 
Commissioners  for  Victualling,  the  Commissioners  for  Transports^ 
the  Commissary-General,  the  Store-keeper  General,  and  also  the 
principal  officers  of  aiii/  other  public  department,  or  office  of 
government,  in  any  part  of  the  United  Kingdom,  or  any  of  His 
Majesty's  dominions  (a) ;  and  to  all  offices,  commissions^  places^ 
and  employments  belonging  to,  or  under  the  appointment  or  con* 
trol  of,  the  East  India  Company.*" 

The  7th  section  excepts  the  sale  and  exchange  of  certain  offices 
in  the  palace,  and  commissions  in  the  army,  according  to  regula- 
tions made  in  that  behalf. 

The  9th  section  excepts  offices  excepted  by  the  statute  of 
•Edw.  6,  and  offices  which  were  legally  saleable  before  the  act  of 
•the  49  G.  3,  and  in  the  gift  of  any  person  by  virtue  of  any  office 
of  which  such  person  is  possessed,  under  any  patent  or  appoint- 
ment, for  his  life. 

The  10th  and  11th  sections  except  law/id  deputations;  and 
annual  payments,  out  of  the  fees,  to  any  person^rmerly  hciding 
the  office. 


(a)  Tliis  extciuls  of  course  to  the   colonics.    See  GreviiU  v.  Atkim^  9  B. 
S:  C.  462,  infra. 
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In  an  old  case  {b)  in  which  the  statute  of  Edw.  6  came  under 
consideration,  the  court  held  that  where  an  office  is  within  the 
statute,  and  the  salary  is  certain,  if  theprincipal  make  a  deputation, 
reserving  a  lesser  sum  out  of  the  salary,  it  is  good.  So  if  the 
profits  be  uncertain,  arising  from  fees,  if  the  principal  make  a 
deputation,  reserving  a  sura  certain  out  of  the  fees  and  profits  of 
the  office,  it  is  good ;  for  in  these  cases  the  deputy  is  not  to  pay 
unless  the  profits  arise  to  so  much,  &c.  But  where  the  reserva- 
tion or  agreement  is  not  to  pay  out  of  the  profits,  but  to  pay 
generally  a  certain  sum,  it  must  be  paid  at  all  events^  and  such 
contract  is  void  by  the  statute. 

It  seems  that  a  similar  rule  of  construction  is  to  be  applied  to 
the  49  G.  3.  In  Grevtlle  v.  Aiktiia  (c),  it  appeared  that  a  bond^ 
after  reciting  that  A,  B,  was  colonial  secretary  of  Tobago,  and 
had  appointed  C.  D.  to  be  his  deputy,  to  execute  the  office  and 
recdve  the  fees,  in  consideration  of  his  paying  thereout  to  A.  B* 
the  annual  sum  of  450/.,  by  equal  half-yearly  payments,  waa 
conditioned  for  the  punctual  payment  of  that  sum  (without  saying 
'^out  of  fees*^) ;  and  defendant  pleaded  that  the  bond  was  given  in 
pursuance  of  an  agreement  to  pay  that  sum  at  all  events ;  upon 
which  issue  was  taken,  and  found  for  the  defendant.  It  was  held, 
that  even  supposing  the  agreement  to  be  inconsistent  with  the 
language  of  the  bond,  it  was  competent  to  the  defendant  to  plead 
and  prove  it,  in  order  to  show  that  the  bond  was  given  upon  an 
illegal  consideration ;  and  that  the  fact  found  by  the  jury  showed 
that  the  bond  was  illegal,  and  void  by  the  virtue  of  the  statute 
49  G.  3,  c.  126. 

In  Austin  V.  Gwinnell  (J)  it  was  decided,  that  the  office  of  clerk 
to  the  deputy  registrar,  in  the  Prerogative  Court  of  Canterbury, 
is  not  an  office  connected  with  the  administration  of  justice,  within 
the  meaning  of  the  statute  5  &  6  Edw.  6,  c.  16,  so  as  to  prevent 
its  being  aliened  or  charged  :  and  that  an  alienation  of  or  charge 
on  the  profits  of  the  office  was  not  contrary  to  the  jx)licy  of  the 
law,  restricting  the  alienation  of  the  income  of  a  public  officer. 
The  Lord  Chief  Baron  said,  **  Is  it  then  objected  to  the  part  of 


{h)    Godolphin   v.    Tudor,  2   Salk.  Ilanington  v.   Kloprvgge,  4  Doug.  5 ; 

468,  affirmed  in  Dom.  Proc.  1  Br.  P.  S.  C.    cited  2  Chilly's  R.  475 ;  2   B. 

C.    135;  Culliford  v.  De    CardencU,  &  B.  078,  note. 
2  Salk.  466.     A  condition  to  assign  (c)  9  B.  &  C.  462. 

•*  all  offices,"  is  a  valid  condition;  for  \d)  3  Y.  <Sc  J.  136,  in  the  Excheq. 

jt  shall  be  construed  to  apply  only  to  Ch.  in  equity. 
tuch  offices  as  are  by  law  assignable, 
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the  prayer  respecting  the  profits  of  the  office,  that  the  contract  is 
void  by  the  statute  of  5  &  6  Edw.  6  ?  I  am  not  able  to  perceive 
the  bearing  of  this  act  upon  the  present  question.  The  object 
of  that  Jaw 'was,  to  prohibit  corrupt  contracts  by  which  a  right  to 
an  office,  or  a  right  to  exercise  any  of  its  duties,  might  be  ob- 
tained, with  a  view  that  persons  worthy  of  such  trusts  might  be 
advanced  to  them.  This  contract  seems  to  me  to  have  no  rela- 
tion to  that  subject.  Forgetting  for  the  moment  that  there  is  a 
mere  clerkship  held  during  the  pleasure  of  the  chief  officer,  I 
cannot  avoid  recollecting  that  the  appointment,  or  any  influence 
used  or  to  be  used  for  the  purpose  of  obtaining  it,  is  quite  remote 
from  this  transaction.  I  cannot,  therefore,  apply  any  argument 
drawn  from  that  statute  to  the  point  now  under  consideration. 
Another  class  of  cases  has  been,  with  more  plausibility,  applied 
to  this  controversy.  I  allude  to  that  class  which  is  founded  on 
principles  of  state  policy,  and  which  protects  the  servants  of  the 
public  from  their  own  improvidence,  and  secures  to  them,  in 
defiance  of  their  own  acts,  the  possession  of  those  resources 
derived  from  the  public,  and  intended  to  enable  them  to  perform 
their  public  functions.  The  pay  of  naval  and  military  officers^ 
and  their  incapacity  to  assign  it  either  at  law  or  in  equity,  after 
some  hesitation,  at  last  established,  affi3rds  the  most  distinct  and  in- 
telligible view  of  the  application  of  this  rule.  The  office,  or  rather 
the  profits  of  the  office,  of  the  clerk  of  the  peace,  seems  another 
instance  of  the  same  character.  But  I  am  not  able  to  apply  that 
principle  to  the  situation  of  the  defendant  u^^Ar^zf.  His  situation 
is  called  an  office,  but  its  nature  is  not  very  distinctly  explained. 
This,  however,  is  represented,  that  he  is  a  mere  clerk,  assisting 
the  deputy  registrars,  receiving  emoluments  for  business  done  at 
the  pleasure  of  his  superiors.  It  does  not  appear  to  me  that  he 
can  be  considered  an  officer  of  the  court." 

We  have  seen,  that  although  the  sale  of  a  public  office,  or  the 
deputation  thereof,  may  not  fall  within  the  enactments  of  these 
statutes,  it  may  be  void  at  common  law^  if  it  be  injurious  to  the 
public  interest,  and  contrary  to  public  policy  {e). 

And  the  general  rule,  even  at  common  law,  is,  that  no  action 
lies  upon  a  contract  for  procuring  the  appointment  to,  or  for  the 
sale  or  relinquishment  of  a  public  office,  if  the  contract  be  ccm- 


(f )  AnU^  523. 
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cecJed  from  the  party  having  a  right  of  appointment  (/*).  Bill 
there  are  some  offices  which  may  be  tlie  object  of  sale,  if  the  sale 
take  place  under  the  authority,  and  with  the  consent  of  those  who 
have  the  power  of  appointment  {g).  And  it  has  been  held,  that 
a  promise  by  one  of  two  candidates  for  the  office  of  under-sheriff, 
in  consideration  of  his  opponent  desisting  from  his  endeavour  to 
obtain  the  situation,  is  binding  (A). 

Whenever  the  sole  of  an  office  is  illegal,  a  bond,  &c.  for  the 
price  (i) ;  or  a  promise  to  pay  a  commission  or  per-centage  in 
consideration  of  the  promisee  pnx^uring  a  purchaser  of  the  office, 
is  not  binding  (Jc). 

8thly.  Of  Contracts  made  on  Sundays. 

It  is  enacted  by  the  statute  29  Car.  %  c.  7,  s.  1  (/),  that  no 
tradesman,  artificer,  workman,  labourer,  or  other  person  whatso- 
ever, shall  do  or  exercise  any  worldly  labour,  business,  or  work 
of  their  ordinary  callings,  upon  the  Lord^s  Day,  or  any  pari 
thereof,  (works  of  necessity  and  charity  only  excepted,  (m )) ; 
and  that  every  person  of  the  age  of  fourteen  years,  offending  in 
the  premises,  shall  forfeit  five  shillings. 

This  statute,  as  it  affects  the  sale  of  goods  on  Sunday  y  has  been 
already  considered  (//). 

9thly.  Of  illegal  Charges  on  Benefices. 

Charges  on  Benefices, — In  order  that  the  livings  appointed 
for  ecclesiastical  ministers  may  not  by  corrupt  and  indirect 
dealings  be   transferred  to   other   uses,  "  it  is   enacted  by   the 


(/)  Ante,  53a 

(y)  Blachford  v.  Preston,  8  T.  R. 
92,  94. 

(A)  Parker  v.Brotvn,  Cro.  Jac.  612. 

(«')  Lee  V.   Coleshill,  Cro.  El.  529. 

(k)  Stackpoole  v.   Earlc,   2  Wils. 
133. 

(0  The  statute  3  Car.  1 ,  c.  1 ,  prohibits 
carriers  with  horses  from  travelling 
upon  Sundays.  This  extends  to  the 
driver  of  a  van  travelling  between  two 
towns;  Exp.  M'Mletoriy  3  B.  &  C.  KM ; 
4  D.  &  R.  824,  S.  C.  A  contract  on 
a  Sunday  to  take  a  place  in  astaye  coach 
is  good  ;  Sandunan  v.  Breach  y  7  B. 
&  C.  96. 


(m)  Baking  provisions  for  customen 
on  Sundays  is  within  this  exception ; 
Bex  V.  Cox,  2  Burr.  787 ;  Rex  r. 
Younger,  5  T.  R.  449 ;  and  see  section 
3  of  the  act.  Baking  rolls  on  Sunday 
within  the  act ;  Crepp*  v.  Durden, 
Cowp.641.  See  34  G.  3,c.  6iy  aslo 
bakers;  and  11  &  12  W.  3,  c.  24,  5. 
13,  as  to  watermen.  Mackerel  may 
be  sold,  except  during  divine  service ; 
10  &11  W.  3,  c.  24,  s.  14. 

(7t)  See  ante,  335,  to  337,  and  notes. 
A  contract  on  Sunday  between  a  far- 
mer and  labourer  for  the  hire  of  the 
latter  is  valid  ;  Rex  v.  Wftitinarsh,  7 
B.  &  C.  596;    I  M.  &  Ry.  4.'>2,  S.  C. 
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Statute  13  Eliz.  c.  20,  [repealed  by  45  G.  3,  c  84,  but  revived 
as  regards  this  provision  by  the  57  G.  3,  c.  99  (o)  ],  that  all 
cliartfinffs  of  beiicficcs  with  cure,  thereafter,  with  any  pension  or 
with  any  profit  out  of  the  same  to  be  yielded  or  taken,  other  than 
rents  to  be  reserved  upon  leases  thereafter  to  be  made,  according 
to  the  meaning  of  that  act,  should  be  utterly  void.^  Under  this 
enactment,  a  demise  by  a  })arson  of  his  benefice  expressly  to 
secure  an  annuUt/^  &c.  is  void  (p).  But  we  have  seen  (g)  that  the 
grant  of  an  annuity  by  a  clergyman,  and  a  covenant  to  pay  it,  may 
be  good,  although  the  same  deed  contain  a  void  charge  upon  his 
benefice  as  a  collateral  security.  And  where  a  warrant  of  attor- 
ney is  in  such  case  given  with  a  defeasance  in  the  common  Jhrm 
as  an  additional  security,  it  will  not  be  considered  that  there  was 
necessarily  an  intention  to  charge  the  benefice  and  evade  the 
statute ;  and  the  court  will  not  interfere  to  set  it  aside  (r). 

And  in  a  late  case  (*),  the  court  refused  to  set  aside  a  warrant  of 
attorney  given  as  a  collateral  security  by  a  clergyman,  on  pur- 
chasing an  annuity,  although  it  referred  to  a  bond  also  given  by 
him  to  secure  the  annuity,  and  the  bond  contained  a  reference  to 
the  deed  of  grant,  whereby  the  benefice  was  illegally  charged. 
The  court  considered  that  the  reference  in  the  warrant  of  attorney 
to  the  bond,  amounted  to  no  more  than  a  description  of  the  bond, 
its  date,  the  parties  to  it,  and  the  time  at  which  the  annuity  was 
to  be  paid,  and  did  not  incorporate  the  terms  of  the  deed  of  grant 
recited  in  the  bond  w^ith  the  warrant  of  attorney,  so  as  to  make  the 
latter  operate  as  a  charge  on  the  benefice.  But  where  the  war- 
rant of  attorney  expressly  authorised  the  issuing  a  sequestration 
of  the  living,  the  court  set  aside  the  warrant,  as  well  us  the 
judgment  and  sequestration  under  it  if). 


(o)  Per  Parke,  J.,  in  Doe  A.  Brough-  (r)  Gibbons  v.  Hooper^  2  H  &  Ad. 

ton  V.  Gully,  9  B.  &  C.  344 ;  4  Man.  Ik  734;  Britten  v.  Wait,  3  \\.  &  Ad.  915. 
Ryl.  250 ;  Shaw  v.  Pritchard,  10  B.  &  (s)  Colebrook  v.  Lai/toHy  4  B.  S:  Ad. 

C.  241 ;  5  Man.  &  Ryl.  180.  578  ;  1  N.  &  M.  374,  .S.  C. 

(p)  Id.,  see  cases  there  cited;  and  {t)  Newland  v.    IVaikin.  9  Bing;. 

Flight  V.  Salter,  1  B.  &  Ad.  673.  il3 ;  2  M.  &  Scot.  174.  S.  C. 

(q)  Ante,  538. 
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CHAPTER  V. 

a 

Or  THK  irsuAL  Defences  to  Actioki  ukon  Scmpl 

Contracts. 


l.'^Pefformance  of  the  Contract ;  and  in  Excuse  thereof^  by 
reason  of  the  PlaintifTs  Non-perfbnnance  of  a  Condition 
precedent^  or  on  account  of  a  Failure  of  Consideration^  S^c» 
2. — Payment, 

3. — Accord  and  Satisfaction. 
4. — That  a  Bill  of  Exchange^  or  ot/ur  negotiable  Security  ^  hcu 

been  taken  for  the  Debt, 
5. — Release  of  the  Claim  by  the  Act  of  the  Party  ^  or  by  Operation 

of  Law. 
6. — AnoOier  Action  pending— Judgment  before  recovered^  ^c, 
7. — Arbitrament  and  Award, 
%.—A  Tender  of  the  Debt, 
9. — The  Statute  of  Limitation.'^, 
10.— A  Set-off. 
11. — Infancy  of  Defendant, 
12. — Coverture  of  Defendant, 
18. — Bankruptcy  and  Certificate, 
14. — Discharge  under  the  Insolvent  Act, 


1 . — Performance  of  the  Contract  (a) ;  and  in  Excdsk 

THEREOF,  BY  REASON   OF    THE  PlAINTIFF's    NON-PER- 
FORMANCE OF  A  Condition  precedent,  &c.,  or  on 

ACCOUNT  OF  A  FAILURE  OF  CONSIDERATION,  &a 


(a)  As  to  ^erformsnce  hy  payment  see  ante ,  347  to  353.  It  is  now  neces- 
of  money,  see  pott^  575.  As  to  per-  sary  to  plead  performance  ofa  contract 
formance  of  a  contract  to  deliTer  goods,      specially,  ctcu  in  auumpsU. 


DEFENCES  : — PKRKORMANCE.  SdS 

1. — By  whom  a  Contraci  U  to  be  performed, 
2. — How  it  is  to  be  performed. 
8. — When  the  Performance  ijt  to  take  place. 
4. — Q^Notice  and  Request  to  Perform. 
5. — Excuses  of  Performance  in  general. 
6 — Of  Rescinding  a  Contract  on  non^perform^ 
ance,  ^x. 


1 .  By  whom  the  Contract  is  to  be  performed. 

It  is  a  rule  that  the  person  to  be  discharged  from  liability  upon 
a  contract  by  the  performance  of  a  certain  act,  is  impliedly  bound 
to  do,  or  cause  to  be  done,  the  act  which  is  to  exonerate  him  (6). 
As,  if  the  creditors  of  an  insolvent  agree  to  receive  a  composition 
on  their  respective  debts,  to  be  secured  by  the  promissory  notes  of 
the  debtor,  the  payment  whereof  was  to  be  guaranteed  by  a  third 
person,  it  is  incumbent  on  the  insolvent  to  tender  such  notes  to 
the  creditors  in  order  to  bar  their  original  claims ;  and  it  is  not 
necessary  for  the  latter  to  demand  them  (c).  And,  if  a  party  has 
to  pay  a  sum  of  money,  a  mere  readiness  to  do  so  is  insufficient : 
he  is  bound  to  go  to  the  party  entitled  to  receive  it,  and  pay,  or 
tender,  the  money,  in  order  to  exonerate  himself  from  liability  (d). 
And  the  acceptor  of  a  bill,  or  maker  of  a  note,  is  in  general  liable 
thereon,  although  the  instrument  has  not  been  presented  for  pay- 
ment ;  it  being  legally  incumbent  upon  the  acceptor  or  maker  to 
pay  it  without  presentment  [e). 

9.  Hcnt)  Performed. 

With  regard  to  the  mode  of  performing  a  contract,  but  few  ob- 
servations need  be  made.  It  is  obvious  that  an  agreement  is  to 
be  executed  according  to  its  legal  construction. 

When  a  contract  is  in  the  allematire^  as  that  the  promiser  shall 
do  a  certain  act  "on  the  Ist  of  January,  or  the  1st  of  February,** 
or  shall  "  pay  a  sum  of  money  or  deliver  a  horse  to  the  promisee,** 
the  right  to  select  the  mode  of  performance  is  impliedly  vested  in 

(b)  Co.  Lit.  211  (a),  210  (b),  220;  (d)  Co.  Lit.  sect.  340;  Sotcard  w. 

Bac.Ab.^  Conditions;  Bro.  Ab.,  Con-  Palmer,  2  Moore,  276;    Cranky  y. 

ditions,  174 ;   see  Cheney's  case,  3  Hillary^  2  M.  &  Sel.  122. 

LeoD.  260.  (e)  Chitty,  Jr.,  Bills,  47,8;  7Wni«r?. 

(r)  Cranley  v.  HilUry^  2  M.  &  Sel.  Harden,  4  B.  &  C.  1 ;  6  Dowl.  Ic  R. 

120.  6 ;  Rjan  &  M.  915,  S.  C. 
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the  former  (/).  **  In  case  an  election  be  given  of  two  several 
things,  always  he  that  is  the  first  agent,  and  which  ought  tci  do 
the  first  act,  shall  have  the  election  ;  as,  if  a  man  granteth  a  rent 
of  20*.,  or  a  robe,  to  one  and  to  his  heirs,  the  grantor  shall  have 
the  election,  for  he  is  the  first  agent  by  payment  of  the  one  or  de- 
livery of  the  other.  But,  if  I  give  unto  you  *  one  of  my  horses 
in  my  stable,'  there  you  shall  have  the  election,  for  you  shall  be 
the  first  agent  by  taking  or  seizure  of  one  of  them.*'  {g)  And  if 
J.  agree  to  reinvest  a  sum  in  the  three  j^r  cent,  consols,  in  the 
name  of  B.,  charging  the  stock  at  a  price  not  exceeding  68^  per 
cent.,  or  to  pay  the  sum  in  bank  notes  on  B.  giving  A.  six  months 
notice^  it  is  in  the  election  of  B,  whether  he  will  have  the  money 
reinvested  or  paid  in  bank  notes  (A). 

3.    Wheii  it  is  to  be  Performed  (i). 

When  a  contract  is  silent  as  to  the  period  of  performance,  the 
law  infers  an  engagement  that  it  shall  be  executed  within  a  rea- 
sonable time  (A:)  ;  as  in  the  case  of  a  covenant  at  nil  tinier  to 
make  further  assurance,  a  reasonable  time  to  levy  a  fine,  advised 
by  counsel,  shall  be  allowed  (/).  We  shall  presently  observe,  a 
request  is  sometimes  necessary  to  complete  the  right  of  action  for 
the  non-fulfilment  of  the  aj^reenient. 

Where  a  contract  is  to  be  performed  within  or  at  the  exj)iration 
of  a  months  the  presumption  of  law  is  that  the  parties  meant  a 
lunar,  not  a  calendar,  month  ;  unless  there  be  something  in  the 
contract,  or  some  custom  in  tlie  trade,  in  reference  to  which  the 
agreement  is  made,  to  rebut  the  presum])tion,  and  show  that  a 
calendar  month  was  intended  (m). 


(/)  Lay  Ion  v.  Pearce^  1  Doup;.  10, 
per  Lord  Mansfield, C.  J . ;  see  Penny  v. 
Par<^r,  2  East,  2  ;  1  Chilty,  PJ.  5'cd. 
338. 

{g)  Co.  Int.  145  rt.  By  the  French 
law  "  the  election  belongs  to  the  debtor 
if  it  have  not  been  expressly  accorded 
lo  the  creditor.  A  debtor  may  dis- 
charge himself  by  delivering  one  of 
two  things  promised ;  but  he  cannot 
compel  the  creditor  to  receive  one  part 
of  one  and  one  part  of  the  other.  An 
obligation  is  pure  and  simple,  although 
contracted  in  an  alteniative  manner, 
if  the  one  uf  two  things  promised  could 
not  he  the  subject  of  obligation." — 


Code  Civil,  Bk.  3,  Tit.  3,  Art.  1 15)0. 

(A)  Chippendale  v.  'J'hurston,  4  C. 
&  P.  9H. 

(t)  As  lo  the  materiality  of  time 
upon  a  contract  for  the  side  of  an 
estate,  in  regard  to  delivery  of  abstract, 
^>:c.  sec  ante,  218. 

{k)  Sec  ante,  426 y  us  to  a  promise 
of  marriage. 

(/)  Pex point  v.  Thjmhvlhfey  ]  Rol. 
Al).  441 ;  1  Lord  Bay m.  402.  So  iu 
tlie  case  of  a  covenant  to  find  security. 
Peeler  v.  Carter,  1  Bol.  Ab.,  tit.  Con- 
dition D.,  page  -^38. 

(m)  Lany  v.  Gale,  1  M  cV  Sel.  Ill; 
Barksdafe  v.   Morgan,  4  Mod.   1 85 ; 
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Where  a  computation  is  to  be  made  from  an  act  to  be  done  ly 
the  partly  the  day  of  doing  the  act  shall  l>e  included,  but  not 
otherwise  (w).  Where  a  contract  is  to  be  performed  within  ten 
days  after  the  date,  or  day  of  the  date,  it  seems  that  the  day  of 
the  date  is  to  be  excluded  (o). 

Where  the  performance  is  to  take  place  one  month  from  the 
dale  of  an  agreement,  and  there  is  a  possible  date,  it  must  be  exe- 
cuted accordingly ;  and  the  month  shall  not  be  computed  from  the 
making  of  the  contract,  although  part  of  the  month  had  elapsed 
at  the  time  the  agreement  was  entered  into.  But  if  the  whcJe  of 
the  month  had  in  such  case  elapsed  when  the  agreement  was  made, 
it  shall  be  intended  that  the  parties  meant  that  the  act  should  be 
done  within  a  month  from  the  actual  niakiiig  of  the  agreement. 
And  the  words  "  one  month  from  the  making  hereof,"  or  "  from 
}icncejbrth^  in  an  agreement,  impliedly  signify  one  month  from 
the  actual  execution^  not  the  date  of  the  contract  (/;). 

Where  an  agreement  was  entered  into  by  an  attorney  with 
another  person,  to  form  a  partnership,  to  commence  absolutely 
in  prcesenti^  it  was  held,  that  no  time  being  expressly  fixed  for 
the  commencement  of  the  partnership,  it  began  at  once,  if  at  all, 
although  the  latter  party  was  not  at  the  time  admitted  as  an 
attorney,  and  that  circumstance  invaUdated  the  contract  (y). 

There  are  instances  in  which,  although  a  future  time  for  doing 
an  act  be  appointed  by  the  contract,  the  party  who  is  to  perform  it 
may,  even  before  the  arrival  of  the  time,  subject  himself  to  re- 
sponsibility by  disahling  himself  from  fulfilling  the  agreement 
Where  a  party  has  disabled  himself  from  making  an  estate  he  has 
stipulated  to  convey  at  a  future  day,  by  executing  an  inconsistent 
conveyance  of  that  estate,  he  commits  a  breach  of  his  stipulation, 
and  is  liable  to  be  sued  before  such  day  arrives  (r). 

A  contract  must^  in   general,  be  performed  strictly  on   the 


Jocebjn  v.  Hairkin^^  I  Slra.  440; 
Tihis  y ,Ladi/ Prestmi,id.,i\52;  Cbitty's 
Statutes,  tit.  Time,  note,  page  1044  ; 
Jollj/  V.  Youmj^  1  Ksp.  R.  18(8. 

(h)  Pel  lew  V.  l/ic  Inhabitants  of 
Wonford,  9  B.  &  C.  1 14,  j>eT  Lord 
Tcnterden,  C.  J.  Sec  further,  Cbitty's 
Statutes,  uhi  supra. 

(o)  /r/.,  PiKfh  V.  Duke  of  Leedsj 
Cowp.  714 ;  Watmn  v.  Pears,  2  Carap. 
294. 

(  p)  See  StyU's  v.  Wardle,  4  B.  &  C. 
1>0« ;  7  D.  &  U.  507,  S.  C. 


(g)  Williams  v.  Jones,  7  D-  &  11. 
648 ;  5  B.  At  C.  108,  S.  C. 

(r)  1  Rol.  Ab.  248,  pi.  1  ;  8  Viii. 
225 ;  Co.  Lit.  221  b ;  ncr  Ba>ley,  J., 
in  Ford  v.  Tiley,  6  B.  &  C.  327,  3C8  ; 
9  D.  &  R.  448 ;  which  is  a  strung  case 
upon  the  above  doctrine.  An  agree- 
ment to  grant  a  future  lease  was  there 
held  under  the  circumstances  to  be 
broken  by  joining  tmstees  in  u  lease  to 
another;  altliough  an  existing  lesu^c 
had  not  expired. 
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appointed  day,  although  its  non-performance  may  occasion  a  for- 
feiture ;  but  the  right  to  insist  upon  such  strict  performance  may 
be  waived,  if  the  party  on  being  informed,  upon  that  day,  that 
the  contract  cannot  conveniently  be  performed  until  the  following 
day,  make  no  objection  to  such  substitution  of  the  time  of  comple- 
tion. In  Carpenter  v.  Blandfbrd  (s),  it  appeared  that  A.  agreed 
to  sell  to  B,  his  interest  in  a  public-house,  and  his  furniture, 
&C.,  at  an  appraisement  to  be  made  by  two  appraisers,  the  same 
to  be  paid  for  on  J3.'s  taking  possession,  which  was  to  be  on  or 
about  the  l^th  of  March  then  next ;  and  30Z.  were  paid  by  £•  as  a 
deposit ;  and  he  agreed  that  if  he  should  not  complete  his  part  of 
the  agreement,  the  sum  so  paid  should  be  forfeited.  The  buyer 
and  seller  appointed  appraisers  respectively.  On  the  S5th  of 
March  the  two  appraisers  met,  and  the  seller^s  appraiser  was  then 
informed  that  the  appraiser  of  the  buyer  could  not  conveniently, 
on  that  day,  complete  the  valuation,  but  would  finish  the 
business  the  next  day ;  no  objection  was  then  made  to  the  proposed 
delay.  The  appraiser  of  the  buyer  went  to  the  seller's  premises 
the  following  day,  to  make  the  valuation ;  but  the  seller  refused 
to  allow  him  so  to  do,  and  said  he  would  not  complete  the 
contract.  It  was  held  that,  under  the  circumstances,  it  was 
incumbent  on  the  seller,  if  he  intended  to  insist  that  the  contract 
should  be  completed  on  the  day  mentioned  in  the  agreement,  to 
have  notified  such  intention  to  the  buyer;  and  not  having  so  done, 
that  the  latter  was  entitled  to  recover  back  the  deposit. 

4.  Of  Notice f  and  Request  to  Perform. 

In  regard  to  notice  of  a  fact  on  the  occurrence  of  which  the 
right  to  claim  performance  of  the  contract  depends,  the  general 
rule  is,  that  the  promisee  is  not  bound  to  give  notice  of  the  fact  to 
the  promiser,  if  the  matter  be  of  such  a  nature  that  it  lies  equally 
within  the  power  of  each  to  ascertain  it.  Notice,  when  not 
expressly  required  by  the  contract,  is  only  necessary  where  the 
matter  lies  more  properly,  or  peculiarly,  within  the  knowledge  of 
one  of  the  parties  than  the  other.  The  defendant,  the  promiser, 
must  take  notice  at  his  peril,  where  each  party  has  in  legal 
contemplation  equal  means  of  information  (t) .  As,  if  the  defendant 
engage  to  do  an  act,  on  a  stranger  performing  a  certain  thing  ; 


(<)  3  Man.  ^^  R.  93  ;  8  B.  ^  C.  (t)  2  Saund.  62  0,  note  4;   I  Chiiu 

670,  S.  i  \  PI.  ''^  ed.  360. 


DEFENCES  :— PEBFORMANCE. 


56T 


or  upon  such  stranger  attaining  the  age  of  21  years,  or  dying; 
notice  of  these  events  need  not  be  given  to  the  defendant  (u).  So 
if  A.  be  bound  to  idemnify  B.  against  the  acts  of  a  third  person,  the 
liability  attaches  without  notice  from  B.  to  A.  of  such  acts  (x>. 

Where  a  contract  is  to  be  performed  "  upon  notice/'  or  "  one 
month  after  notice/^  it  is  necessary  to  give  such  notice. 

Where  the  promise  is  to  pay  the  plaintiff  so  much  ^*  as  another 
person  had  given  him  for  similar  goods  ;^'  or  ^' to  pay  him  the  amount 
of  damages  he  had  sustained  by  a  battery,^'  &c. ;  notice  of  the 
amount  the  plaintiff  had  received  from  the  third  party,  and  of  the 
extent  of  his  inj  ury,  would  seem  to  be  necessary ;  as  these  facts  are 
more  naturally  and  properly  within  the  knowledge  of  the  plain- 
tiff {y).  Notice  by  the  holder.of  a  bill  or  note,  to  the  drawer  or  in- 
dorser  of  the  former,  or  indorser  of  the  latter,  of  the  non-payment 
by  the  acceptor  or  maker,  is  required  by  the  I^aw  Merchant ; 
and  the  necessity  of  giving  it  may  perhaps  be  referi'ed  to  the 
same  principle.  The  acceptor  of  a  bill,  or  maker  of  a  note  payable 
at  a  banker's,  &c.,  is  not,  in  general,  entitled  to  notice  of  dis- 
honour on  presentment  at  such  banker's,  &c. ;  because  it  is  the  duty 
of  the  party  to  see  that  the  money  is  ready  on  the  presentment  of 
the  instrument  (z) . 

A  reasonable  notice  may  sometimes  be  impliedly  requisite  from 
the  particular  nature  of  the  case.  Thus,  a  theatrical  performer 
who  is  called  on  to  resume,  (in  consequence  of  the  illness  of  another 
actor),  a  part  in  which  he  has  acquired  celebrity,  is  entitled  to 
reasonable  notice  before  the  time  when  the  required  performance 
will  take  place ;  although  the  contract  by  which  the  party  was 
engaged  contain  no  stipulation  that  such  notice  should  be  given  (a). 

Unless  there  be  an  express  stipulation  (b)  in  the  contract  that  a 
request  or  demand  of  performance  shall  be  made,  or  it  be  requi- 
site from  the  peculiar  nature  of  the  bargain,  none  is  essential  to 
complete  the  cause  of  action.  The  party  is  bound  to  perform  his 
contract  without  being  required  so  to  do.  As  in  thecommon  case  of 
a  contract  to  pay  a  sum  of  money,  generally,  or  upon  a  certain  day. 


(a)  Harris  v.  Ferrand,  Hardr.  42 ; 
1  CliiltyP1.6ed.  361. 

(x)  Cutler  V.  Southemt  I  Sannd. 
1 16 ;  Lillet/  v.  Hewitt,  1 1  Price,  494. 

(y)  1  Chiity  PI.  5  ed.  360. 

(z)  Turner  v.  Hat/den,  4  B.  &  C.  1 ; 
6  D.  &  R.  5. 

(a)  Graddon  v.  Price^  2  C.  &  P. 
610. 

(6)  See  instances,  I  ChittT  PI.  6  ed. 


363.  If  a  note  be  payable  aAer  sight, 
Chitty^  Jr.  B.  50,  100  a  a ;  HoTmet 
V.  Kerrison,  2  Taunt.  323;  or  one 
month  after  demand^  see  T%afpe  v. 
Booths  liy.  &  M.  388 ;  a  demand  is 
necessary ;  aliier,  it  seems,  as  against 
the  maker  of  a  note  payable  geuerallv 
on  demand ;  ChritUe  v.  Fonriekf  Sel. 
N.  P.  8  ed.  ]4] ,  358 ;  Chitty,  J  B. 
100  a  a. 
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Where  mutual  acts  are  to  be  performed  by  the  parties  at  the 
same  time,  it  seems  that  the  plaintiff  should  aver  and  prove  an 
express  request  by  him  that  the  defendant  would  perform  his 
part  of  the  contract ;  as  in  the  cose  of  an  agreement  to  exchange 
horses,  the  plaintiff  should ,  it  appears,  show  that  he  requested  the 
defendant  to  deliver  to  him  the  horse  he,  the  plaintiff,  was  to 
receive  (c).  But  where  the  contract  is  to  deliver  goods  bought,  on 
request,  at  a  certain  price,  the  vendee  need  only  aver  and  prove  a 
request  to  deliver  and  a  readiness  to  pay  the  price,  without  showing 
it  was  tendered  (d).  In  the  case  of  an  agent,  in  suing  him  for  not 
accounting,  a  prior  demand  of  an  account  is  necessary  (e) ;  and  in 
the  instance  of  a  surety,  in  suing  him  for  not  paying  the  balance 
of  accounts  between  the  principal  and  the  creditor,  a  request  to 
pay  would  seem  to  be  proper  (f)- 

5.  Of  Excwses  of  Performance  in  general. 

The  effect  of  the  performance  of  a  contract  being  prohibited  I)y 
an  act  of  parliament,  passed  after  the  contract  was  made,  has 
been  already  noticed  (g).  It  may  here  be  added,  that,  where  the 
law  casts  a  duty  on  a  party,  the  performance  shall  be  excused,  if 
it  be  rendered  impossible  by  the  act  of  God  (A) ;  but,  where  a 
party,  by  his  own  contract^  engages  to  do  an  act,  it  is  deemed  to  be 
his  own  fault  and  folly  that  he  did  not  thereby  expressly  provide 
against  contingencies,  and  exempt  himself  from  responsibility  in 
certain  events ;  and,  in  such  case,  therefore,  that  is,  in  the  instance 
of  an  absolute  and  general  contract,  the  performance  is  not  excused 
by  an  inevitable  accident,  or  other  contingency,  although  not 
foreseen  by  or  within  the  control  of  the  party  (i). 


(c)  Back  V.  Oweuy  5  T.  K.  40J) ;  1  unte.y  48. 

Cbitty  PI.  5  ed.  363.  (h)  See  instances  as  to  bailees,  ante^ 

(d)  Ramon  v.  Johnson,  1  East,  203;  373,4,  379,  381. 

1  Saund.  320  e,  note  5.  (i)  Paratiine  v.  Jane,  Alcyn  R.  27, 

{e)  Topham  v.  Braddick^  1  Taunt.  cited  bv    Lawrence,   J.;    in  Hadiey 

672.  V.  Clarke,  8  T.  R.  2G7  *,  Atkinson  i. 

(/)  At  all  events  a  surety  is  entitled  Ritchie,  10  East,  533,  per  Lord  Kllen- 

to  a  demand  where  be  eng;aged  to  pay  borougb,   C.  J. ;   Com.  Dig.,  Action 

**  on  Te([}iesifSicklemorev.Thistleton,  upon  tbe  Case  u^on  Assumpsit,  G,; 

6  M.  &  Sel.  9;  Lillcy  v.  llnvitt,  11  Bidhck  v.   Dommitt,  (5  T.   R.  650; 

Price,  494.    But  if  tbere  be  no  such  lladley  v.  Clarke,  8  T.  R.  259 ;  Plait 

stipulation,  and  tbe  contract  were  ibat  on  Cov.  582 ;  see  ante,  48  to  51 .  As  to 

tbe  money  sbould  be  paid  at  tbe  crc-  bonds  witb  conditions,  tbe  performance 

ditor's  bouse  on  a  fixed  day,  no  request  of  wbicb  is  afterwards  rendered  im- 

need  be  made ;  Rede  v.  Farr,  6  M.  &  possible  by  ibe  act  of  God ;  id.  Co. 

ScJ.  121,  125.  Lit  206;   2  Com.  Dig.,  Condition, 

0>  Ante,  540;  and  sec  P\aVl  otv  ^D  IV(.L,  13);  2  Bla.  Com.  340. 
Cov,  6^7,     Jnij)Ohsiblc  c(»nb'u\orAl\o\\^, 
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Thus,  if  a  lessee  covenant  to  repair,  he  is  not  discharged  by  the 
destruction  of  or  injury  to  the  premises  by  lightning,  fire,  or 
wind  (k).  So,  if  the  charterer  of  a  ship  covenant  to  send  a  cargo 
alongside  at  a  foreign  port,  he  is  liable  if  he  omit  to  do  so,  although 
all  intercourse  were  forbidden  by  the  law  at  the  foreign  port,  in 
consequence  of  the  prevalence  of  an  infectious  disorder  (/).  So, 
if  a  man  covenant  to  deliver  goods  at  London^  the  loss  of  the  boat 
by  tempest  will  not  excuse  him  (m).  And  it  is  no  defence  to  an 
action  on  a  charter-party  for  not  sailing  on  the  voyage  towards  a 
port  agreed  on,  that  the  port  was  in  a  state  of  blockade ;  at  least, 
if  the  blockade  had,  at  the  time  the  charter-party  was  made, 
been  publicly  notified  to  the  English  government,  so  that  the 
defendant  must  be  taken  to  have  been  aware  of  it  (n). 

The  lessee  in  a  coal  lease  covenanted  to  pay  a  certain  propor- 
tion of  the  value  of  900  cwt.  of  the  coals  to  be  raised,  unless  pre- 
vented by  unavoidable  accident  from  working  the  pit.  It  was 
held,  that  if  the  accident  were  only  of  such  a  nature  that  the 
working  the  pit  was  not  physically  impossible,  but  might  have 
been  effected,  though  the  expense  would  be  greater  than  the  value 
of  the  coals  to  be  raised,  the  defendant  was  liable  (o). 

It  is  also  a  general  rule,  that  an  entire  contract  cannot  be  ap^ 
portioned  (p) ;  and  if  a  party  undertake  to  complete  a  certain  act 
(entire  or  indivisible)  before  his  claim  to  remuneration  is  to  accrue, 
he  cannot  recover  for  a  partial  performance,  although  the  comple- 
tion was  prevented  by  accident  (q), 

A  sailor  was  to  be  paid  a  certain  sum,  if  he  proceeded  and 
continued,  and  did  his  duty,  on  a  voyage.  He  died  before  the 
ship  arrived.  It  was  held,  that  his  executor  Irad  no  claim  to  any 
part  of  the  wages  iq).    So,  if  there  be  a  covenant  in  a  charter- 


{k)  Paradine  v.  June,  Bullock  v. 
Dommitty  vbi  sujrra ;  The  Brecknock 
Company  v.  Prilchard,  6  T.  R.  750  ; 
Baker  v.  Iloltzapffell,  4  Taunt.  45. 
No  relief  in  equity  ;  Hare  v.  Groves,  3 
Anstr.  (387  ;  Iloltzapffell  v.  Baker, 
18  W.  Jr.  115. 

(/)  Barker  v.  Ilodr/son,  3  M.  &  Sel. 
2G7;  see,  however,  Platlon  Cov.  583. 

(w)  Tompson  v.  Miles,  7  T.  R.  384. 

(n)  Medeiros  v.  Hill,  5  C.  &  P. 
I«2;  8  Bing.  231,  S.  C.  Tbe  bor- 
rower of  a  horse  promised  to  redeliver 
it  on  request;  the  horse  died  without 
his  default  before  request  Held  be 
was  not  liable ;  Williams  v.  Lloyd,  Sir 


W.  Jones,  179,  S.  C,  by  the  names  of 
Williams  v.  Hill,  Palm.  548.  The 
ground  of  the  decision  must  have  been 
that  such  a  bailee  is  not  liable  for  a 
loss  occasioned  by  the  act  of  God,  and 
the  promise  was  construed  to  have 
relation  only  to  such  liability  to  rede- 
liver as  the  law  implied. 

(o)  Morris  v.  Smith,  3  Doug.  279. 

(p)  See  in  general,  3  Vin.  Abr.  tit. 
Apportionment ;  2  Pothier  by  Evans, 
44. 

(q)  Cutter  v.  Powell,  6  T.  R.  320 ; 
Appleby  v.  Dods,  8  Ea.st,  300  ;  Hullc 
▼.  Jleiijhlman,  2  East,  145 ;  3  ChiUy 
Cum.  Law,  129. 
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party,  to  pay  freight  ^^  on  the  goods  being  delivered  at  A.^*  no 
claim  to  freight  arises  fro  raid,  itineris^  although  the  goods  be 
carried  to  B.,  where  the  ship  is  wrecked,  and  the  defendant  there 
accept  the  goods  (r).  And  if  a  landlord  accept  the  surrender  of 
a  tenancy  in  the  middle  of  a  quarter^  without  any  new  agreement 
as  to  an  apportionment  of  the  quarter's  rent,  he  cannot  recover 
any  part  of  it  (s). 

We  have,  however,  seen,  that  although  a  partial  remuneration 
for  the  part  performance  of  an  entire  act  contracted  to  be  done,  can- 
not, in  genera],  be  recovered,  yet  a  claim,  pro  ianioj  may  some- 
times arise  upon  a  quantum  meruit^  where  the  entire  nature  of  the 
contract  is  destroyed,  by  the  party  who  is  to  make  the  payment, 
accepting  and  retaining  the  benefit  of  the  partial  performance^ 
after  the  time  for  completing  the  contract  has  elapsed  (/). 

Condition  precedent, — Whether  one  promise  be  the  consider- 
ation of  another,  or  whether  the  performance,  and  not  the  mere 
promise,  be  the  consideration,  must  be  gathered  from,  and  de- 
pends entirely  upon,  the  words  and  nature  of  the  agreement, 
and  intention  of  the  parties. 

To  ascertain  this  intention,  and  point  out  when  performance, 
or  excuse  of  performance,  by  the  plaintiiT,  should  be  averred  in 
the  declaration,  and  proved  at  the  trial,  certain  rules  must  have 
been  collected  by  various  authors,  to  whose  works  the  reader  is 
referred  (m). 

In  the  case  of  a  condition  precedent^  that  is,  an  act  to  be  per- 
f4>rmed  by  the  plaintiff  before  the  defendants  liability  is  to  accrue 
under  his  contract,  the  plaintiff  must  aver  in  his  declaration,  and 
prove,  either  his  performance  of  such  condition  precedent,  or  an 
offer  to  perform  it,  which  the  defendant  rejected ;  or,  his  readi- 
ness to  fulfil  the  condition,  until  the  defendant  discharged  him, 
the  plaintiff,  from  so  doing,  or  prevented  the  execution  of  the 
matter  to  be  performed  by  him  (x). 

Where  the  right  to  demand  the  performance  of  a  certain  act 


(r)  Cook  V.  Jennings,  7  T.  R.  381  ;  352  n,  5  ed. ;    1  Chit,  on  PI.  4th  ed. 

citedbvBayley,J.,G^rtm»na»v.  i>^^(?,  280,  277,  &c. ;    5  ed.  351  to  360; 

«  B.  &'C.  326;  2  Man.  &  R.  438.  Tidd.  Fr.  8th  ed.  440,  445  ;  9  ed.  436 ; 

(f)  Grimman  v.  Legge,  8  B.  &  C.  Selw.  N.  P. 8th  ed.  1 13  to  122;  Platl 

324  ;   2  Man.  &  R  440 :  partial  evic-  on  Cov.  70  to  95,  104,  105.     See  an 

tion  by  landlord,  ante,  26^.  instance,  Irmng  v.  King,  4  C.  St  P. 

(0  Ante,  352,3,  451,  2.  309. 

in)  I  Saund  320,  note  4 ;  2  id.  1 07  6,  (r)  Id, 
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depends  on  the  execution  by  the  promisee  of  a  condition  prece- 
dent or  prior  act,  it  is  clear  that  the  readiness  and  offer  of  the 
latter  to  fulfil  the  condition,  and  the  discharge  or  hindrance  of 
its  performance  by  the  promiser,  are,  in  law,  equivalent  to  the 
completion  of  the  condition  precedent,  and  will  render  the  pro- 
niiser  liable  upon  his  contract  (y). 

In  the  case  of  a  concurrent  consideration^  that  is,  where  the 
acts  to  be  done  by  each  party  are  to  occur  at  the  same  period, 
neither  party  can  sue  on  the  contract  without  showing  a  perform- 
ance of,  or  an  offer,  or  at  least  a  readiness,  to  perform  his  part 
of  the  agreement,  or  a  wrongful  discharge  or  prevention  of  such 
performance  by  the  other  party ;  as  in  the  case  of  a  promise  to 
deliver  a  horse  on  being  paid  the  price  thereof  (z). 

In  the  case  of  independent  mutual  contracts  or  promises,  each 
party  has  his  remedy  on  the  covenant  or  promise  in  his  favour, 
without  performing  his  part  of  the  contract  (a). 

In  all  cases  the  promiser  will  be  discharged  from  liability,  if 
the  promisee  do  any  act  which  render  it  impossible  for  the  former 
to  perform  his  engagement.  As,  if  the  time  or  mode  of  per- 
formance is  to  depend  upon  the  notice  or  appointment  of  the 
covenantee  (Jb) ;  or,  his  personal  attendance  be  essential,  and  yet  he 
absent  himself  (r) ;  or,  if  the  undertaking  be  that  I  shall  marry 
a  certain  woman  by  a  named  day,  and  before  that  time  the  pro- 
misee himself  marry  her  (d) :  in  all  these  cases,  no  liability  on  the 
promise  arises.  And  where  the  promisee  is  bound  by  law  to  do 
a  certain  act  before  the  performance  of  the  contract  is  lawful,  (as 
to  procure  a  licence,  &c.  for  his  theatre,  at  which  the  defendant 
promised  to  dance,  &c.)  no  action  can  be  maintained  for  the  breach 
of  the  engagement,  until  the  act  required  to  be  done  has  been 
rendered  lawful  {e).  Where  a  contract  is  made  by  a  coach- 
maker  to  furnish  a  carriage,  and  keep  it  in  repair,  &c.  for  a 
certain  term  (this  being  a  personal  contract) ;  if  the  coachmaker 
transfer  or  sell  his  business  and  interest  in  the  contract  to  another 
person,  the  party  who  hired  the  carriage  may  treat  the  agree- 


(v)  Hotham  v.  East  India  Company y 
1  T.  R.  638  note  a ;  Smith  v.  WiUon, 
8  £a6t,  443;  Alcorn  v.  Westhrooky 
1  Wils.  116. 

(z)  See  supra,  uote  (u) ;  Raw»on  v. 
Johnson,  I  £&<«t,  203.  ISee  Spiller  v. 
Wmlakey  2  B.  &  Ad.  155,  action 
upon  a  note  for  part  of  the  purchase 
money  of  an  estate  not  conveyed. 

(«)  Supra,  note  («)  ;  French  r,  Trt- 


win,  1  Ld.  Ravm.  IS4 ;  Thomas  ▼. 
CadwaUader,  Willes  R.  499. 

(6)  Studholme  v.  Mandell,  1  I^. 
Rayin.379;  Lutw.813,fol.  ed.  S.  C; 
Oidiini  V.  Lahorie,  5  T.  R.  242. 

(e)  Rol.  Ah.,  Condition,  N.  pi.  2. 

(d)  Co.  Lit  906\  Bridges  r.Bedimt' 
fieU,  2  Mod.  K.  28. 

(e)  Gallini  v.  Laborie,  5  T.  R.  %A!9.\ 
Dt  fiegmt  \ .  AvmuteoA  A^\Svn%A^ 
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ment  as  at  an  end,  on  the  ground  that  tlie  coachmaker  had 
become  incapable  of  performing  his  part  of  it  (f ).  And  we  have 
seen  that  a  book  publisher  discharges  an  author  from  liability  to 
provide  articles  agreed  to  be  inserted  in  a  particular  publication, 
by  altering  the  nature  of  the  work  in  which  the  articles  were  to 
appear,  or  requiring  that  the  articles  should  be  published  sepa- 
rately, contrary  to  the  spirit  of  the  contract,  and  to  the  probable 
injury  of  the  author'*s  reputation  (g). 

If  a  party,  entitled  under  a  contract  to  receive  a  profit  from 
another,  by  his  own  acts,  so  confound  the  measure  of  that  which 
he  was  to  receive  that  it  can  no  longer  be  ascertained,  he  vacates 
his  whole  claim.  A.  agreed  to  find  sufiicient  coal  forjB/s  engine^ 
to  draw  water  from  A*%  mine,  and  A.'s  little  coal  mine,  as  they  then 
stood.  B.  sunk  to  a  lower  seam  ;  in  draining  which,  he  drained 
the  other  two  seams,  but  consumed  for  his  engine  more  coals  than 
before.  It  was  held,  that  A.  was  no  longer  bound  to  furnisih  any 
coal, because^^.  had  destroyed  the  measure  of  sufficiency  (A). 

It  seems,  however,  that  the  performance  of  a  condition  precedent 
on  which  a  duty  attaches,  is  not  excused,  where  the  prevention 
arises  from  a  mere  stranger :  as,  where  by  the  proposals  of  the 
Phcenix  Company  it  was  stipulated  that  persons  insured  should  give 
notice  of  the  loss  forthwith,  deliver  in  an  account,  and  procure  a 
certificate  of  the  minister,  churchwardens,  and  some  reputable 
householders  of  the  parish,  importing  that  they  knew  tlie  cha- 
racter, &c.,  of  tlie  assured,  and  believe  that  he  really  and  bond 
Jidc  sustained  the  loss ;  it  was  decided  that,  although  the  minis- 
ter, &c.,  without  any  reason,  refused  to  sign  the  certificate,  the 
assured  could  not  recover  without  it  (?).  So,  if  a  man  covenant 
that  his  son  shall  marry  the  covenantee's  daughter,  a  refusal  by 
her  will  not  discharge  the  covenantor  from  making  pecuniary 
satisfaction  (A).  And  if  A,  covenant  with  C.  to  enfeoff  B.^  (a  third 
person),  A.  is  not  released  from  his  covenant  by  JS/s  refusal  to 
accept  livery  of  seisin  (Z). 


(/)  Robson  V.  Drummond,  2  B.  (Sc 
Ad.  30.3. 

(</)  Pianche  v.  Colhurn^  5  C.  &  P. 
68  ;  8  Binpr.  14,  S.  C,  ante,  448. 

{h)  Printjley,  Taylor^  2  Taunt.  l.'iO. 

(t)    Worslejf  V.  Wood,  r»T.  R.  710. 

Covenant  in  a  charter-party  to  pay  the 

value  of  reshipping  in  case  of  capture, 

\'r;.  j)rovided  it   should  appear  to  a 

(*tjurt-martial  lliat    tlie  cay^iu  \vAd 

wddc  the  iKJSt  defence,    'i  uc  \\iAOL\\\ft 


a  court-martial  is  indispcnsaMe  as  a 
condition  precedent;  Davison  wMtHH-Vy 
3  Doup:.  28.  In  the  case  of  an  apjec- 
ment  to  pay  for  repjiirs  on  an  architect 
certififimj  they  are  done,  ^-c,  such  cer- 
tificate is  essential;  Morgan  v.  Birnie^ 
3  xM.  <Sc  Soot.  7(\ ;  <)  Biog.  (>72,  S.  C. 

(k)  Perkins,  sect.  7o6. 

(I)  Cook  V.  Jennings,  7  T.  R.  384 ; 
svivi    M'\eiU  V.   Jlci'dy   D    Bintr.    'W ; 
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Where  the  purchaser  of  a  new  house  agrectl  to  pay  a  certain 
sum,  in  addition  to  the  purchase  money,  provided  by  a  named  day 
the  pavement  in  front  of  the  adjoining  liouses  should  be  laid 
down ;  it  was  held,  that  the  completion  of  the  pavement  by  the 
specified  time  was  a  condition  precedent;  and  that  no  right  to  the 
money  accrued,  as  the  pavement  was  not  then  finished,  although 
the  delay  was  only  for  four  days,  and  was  occasioned  by  the 
badness  of  the  weather  (w). 

6.  Of  resdndiriff  a  Contract  on  non-performance  by  tlie  olfier 

Party. 

The  right  to  abandon^  or  rescind  a  contract  in  totoj  has  been 
already  partially  considered  (w).  It  may,  however,  be  useful  to 
notice  a  few  of  the  leading  rules  on  this  subject. 

In  general,  the  non-performance  of  a  condition  precedent  en- 
titles the  defendant  to  consider  himself  freed  altogether  from 
liability  to  do  the  act  which  he  was  to  perform  when  the  con- 
dition precedent  was  executed  (o).  But  if  the  defendant's  agree- 
ment be  continuous,  and  his  liability  is  to  accrue  at  intervals  upon 
distinct  acts  of  the  plaintiff  being  performed,  the  non-completion 
of  the  plaintiff's  part  of  the  agreement  in  one  instance,  shall  not 
discharge  the  defendant  from  liability  on  a  subsequent  occasion 
upo!i  which  the  plaintiff  is  not  in  default.  As,  if  a  brew^er  agree 
to  supply  good  porter  to  an  innkeeper,  and  the  latter  agree  to 
purchase  the  same,  although  the  innkeeper  be  not  bound  to  take 
bad  porter  tendered  to  him  upon  one  occasion,  he  is  liable  to 
receive  good  porter  subsequently  offered  (/?). 

The  right  to  abandon  a  contract  vests  only  in  the  party  who 
has  been  guilty  of  no  default ;  and  by  him  it  must  be  exercised 
within  a  reasonable  time  (q). 


(m)  Man/on  v.  Carter,  4  C.  S:  P. 
996.  The  declaration  averred  the 
performance  of  the  condiiioii  prece- 
dent, not  an  excuse  for  the  dehiv ;  but 
the  case  seems  to  be  an  authority  to 
the  alwve  cfTcct.  At  all  events  it  is 
sustainable  on  the  i)rinciple  that  the 
party  had  expressly  made  it  a  condi- 
tion precedent  >%ithout  restriction  lliat 
the  pavement  should  be  fmished  by 
a  particular  day,  see  ante,  572. 

(»)  See  ante,  351,  3r)2  to  3()f),  570, 
571 ,  572.  Instance  of  an  agreement  to 
rescind,  Jawen  v.  Cotton,  7  Din«;.*2()() ; 


5  M.  &  P.  26,  S.  C.  Bankruptcy  does 
not  in  general  rescind  a  contract; 
Boorman  v.  Nash,  9  B.  &  C.  145. 

(«)  Supra,  note  («).  See  Mawman  v. 
Giitett.  2  Taunt.  325,  n. ;  post  674. 

{p)  Weaver  v.  Sessions,  GTaunt.  155. 

iq)  louHTS  V.  Barrett,  1  T.  H.  136; 
Hinde  v.  Whitehause,  7  East,  571 ; 
Hodgson  v.  Davies,  2  Camp.  530; 
Okeil  V.  Smith,  1  Stark.  R.  108,  140, 
477;  Prosser  v.  Hooper,  1  Moore, 
lOtS;  Maxcman  T.  Gillette  2  Taunt. 
325,  note. 


57*t  defences: — pekformaxck. 

Where  the  party  who  was  to  perform  the  condition  pn^cedeDt 
by  a  certain  time^  disables  himself  before  that  time  from  perfcirm- 
ing  it,  we  have  seen  that  the  other  party  may  immtdiately  abaiidoD 
the  contract  (r). 

A  printer  agreed  to  do  certain  work  within  six  months,  and  to 
insure  from  fire  his  employer's  (the  plaintiflTs)  materials.  The 
court  held,  that  this  did  not  bind  the  employer  to  furnish  the  ma- 
terials within  six  months ;  and,  that  although,  by  extending  the 
time,  the  risk  was  prolonged,  the  defendant  continued  liable  for 
loss  by  fire ;  unless,  on  account  of  the  delay,  he  absolutely  aban- 
doned the  contract ;  and  that  his  remonstrating  against  such  delay 
was  not  sufficient  to  obviate  his  liability  with  regard  to  fire,  as  he 
still  continued  to  print  the  work  {s). 

The  general  rule  is,  that  a  contract  cannot  be  rescinded  by  one 
party  so  as  to  enable  him  to  recover  back  money  paid  by  him 
thereon,  as  money  had  and  received  to  his  use,  unless  the  other 
party  concur  in  treating  the  agreement  as  abandoned  ab  initio  ;  or 
unless  it  were  part  of  the  original  bargiun,  that  in  a  certain  event 
the  power  of  rescinding,  and  right  to  recover  back  such  money, 
should  be  vested  in  one  of  the  parties  (t). 

There  are  some  instances  in  which,  although  an  agreement  of 
a  continuing  nature  has  been  in  part  performed,  the  Jurther 
performance  of  it  may  be  excused,  or  discharged  by  conduct  of  the 
other  party  wholly  at  variance  with  the  spirit  of  the  contract  (m). 
These  are  not  cases  strictly  within  the  law  relative  to  the  total 
abandonment  or  rescinding  of  the  contract  ab  initto^  when  a 
right  to  recover  back  money  paid  as  the  consideration,  may  arise. 

A  contract  cannot,  in  general,  be  rescinded  in  toio  by  one  of 
the  parties,  where  both  of  them  cannot  be  placed  in  the  identical 
situation  which  they  occupied,  and  cannot  stand  upon  the  same 
terms  as  those  which  existed,  when  the  contract  was  made  (x).  The 
most  obvious  instance  of  this  rule  is,  where  one  party,  by  having 
had  possession,  &c.,  has  received  a  partial  benefit  from  the 
contract  {y).  It  would  be  unjust  to  destroy  a  contract  in  toto^ 
where  one  party  has  derived  some  advantage  by  the  other  party 
having  to  some  extent  performed  the  agreement :  in  such  case. 


(r)  Ante^  565,  ante,  448:  see,  however,  aniff,  573. 

(«)    Mawman   v.    Giliett,  cited    2  (x)   Bunt   v.   Silk,  5   East,   449; 

Taunt.  325,  note  a.  Beed  v.  Blantiford,  2  Y  .  &  J.  278 ; 

(/)  Ante,  365,489.  ante,  487  to  4i'n. 

^1^;  As  in  the  cav«  of  l\\f  author,  (v)  fd.  rtnlr,  361,  488. 
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tlie  agreement  shall  stand  ;  the  defendant  must  perform  his  part 
thereof,  and  must  seek  in  a  cross  action  a  compensation,  in 
damages,  for  the  plain tifT'^s  default.  Of  late,  however,  the  courts, 
to  prevent  unnecessary  Utigation,  have,  in  many  instances,  allowed 
a  defendant,  in  case  of  a  partial  failure  of  consideration, 
[except  where  the  action  is  on  a  bill  of  exchange,  and  a  question 
of  unliquidated  damages  would  be  raised  by  inquiring  into  the 
consideration  for  such  bill  {z)\  instead  of  bringing  a  cross  action, 
to  reduce  the  damages  by  setting  up  such  partial  failure  of 
consideration.  This  relaxation  of  the  rule  generally  applies  in  the 
case  of  a  contract  for  goods,  or  work  and  labour  and  materials; 
in  which  the  defendant,  when  sued  for  the  price,  may  show  the 
insufficiency  of  the  goods,  or  incomplete  performance  of  the  work, 
&c.,  although  a  specific  sum  were  agreed  upon  (a). 

A  contract  for  freight  cannot,  it  seems,  be  rescinded,  if  the 
consignee  has  received  the  goods,  and  has  therefore  derived  uxat 
benefit  from  the  carriage,  although  the  goods  were  danuiged  br 
the  negligence  of  the  carrier  beyond  the  amount  of  the  fre^fax  i.. 
And  we  have  seen^  that  if  a  vendee  receive,  and  keep  afber 
time  for  completing  the  contract,  one  of  several  artidei^ 
together  under  one  contract,  he  must  pay  for 
although  he  might  have  refused  to  take  it ;  for  such 
A  part  of  the  goods  sold  disaffirms  the  entirety  of  the 

2ndlv.  Payment  Wj. 

1.  Payment — to  whom  mmle. 

2.  Of  the  Amount  paid. 

3.  When  presumed,  and  how  made. 

4.  Of  tfie  Appropriation  of  a 

distinct  Accounts. 

5.  Of  a  Receipt  for  tJie  Mcme^. 

1.  Payment ;  to  whom  made. — If 
a  nominal  plaintiff  suing  for  another 
fraudulently,   and   by   collusion 


(2)  Moggeridge  v.  Jonet^  If 
486;  Spiiier  v.  WestUike,  2  B.  k  Ac 
155  ;  potty  division  4. 

(a)  Ante,  363,  451 ;  Hmwdaei  r 
Geddes,  10  East,  564 ;  WiOem^  * 
Aahton,  1  Camp  .78;  Bragg  v.  Cm.f 
Moor,  114;  iV(/iM«  v.  Gp'i^I: 
320  fr,  note.     In  the  raftc  if 
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a  receipt  for  the  debt,  and  yet  no  money  pass  between  them,  the 
court  will,  on  application,  prechide  tlie  defendant  from  availing 
himself  of  such  a  receipt  (e).  And  if  one  of  two  plaintiffs  fraudu- 
lently give  a  receipt,  without  consideration,  this  shall  not,  even 
it  seems  upon  the  trial,  affect  his  co-plaintiff  (/). 

Payment  to  the  plaintiff's  attorney,  employed  to  obtain  the 
debt,  is  as  effectual  as  if  made  to  the  plaintiff  himself  (g^) ;  but 
payment  to  the  agent  of  the  plaintiff's  attorney,  who  was 
employed  by  such  attorney  to  sue  the  defendant,  is  no  payment 
to  the  plaintiff  (A). 

Payment  to  an  agent,  in  the  ordinary  course  of  business, 
although  he  be  known  to  be  only  an  agent,  binds  tlie  principal,  if 
such  payment  be  made  before  the  principal  requires  payment  to 
himself  only  {i). 

In  an  action  for  goods  sold,  it  appeared  that  the  defendant 
had  paid  the  debt  at  the  plaintiff^s  counting  house,  to  a  person 
sitting  there  in  a  part  railed  off,  with  account  books  near  him,  and 
apparently  intrusted  with  the  conduct  of  the  business ;  and  Lord 
Tenterdeny  C.  J.,  held,  that  this  was  a  good  payment  to  the 
plaintiff,  although  the  person  to  whom  the  money  was  paid  had 
not,  in  fact,  any  authority  to  receive  it  (Ar). 

Although  an  agent  employed  to  sell  goods,  &c.,  for  his 
principal,  has  authority  to  receive  the  money,  in  the  absence 
of  notice  to  the  vendee,  &c.  to  the  contrary  (Z),  yet,  in  general, 
only  a  money  payment  binds  the  principal;  so  that  he  is  not 
affected  by  a  set-off  which  the  vendee  may  have  against  the 
agent  {in).  And  if  an  agent  employed  to  sell  coals  make  a 
bargain  in  his  own  name  with  a  tradesman  to  furnish  him  with 
coals  on  credit,  for  which,  in  return,  he  is  to  receive  goc^ds  on 


(e)  Post,  div.  5  ;  Tidd,  8th  cd.  730, 
731 ;  9  ed.  677 ;  MnmUstepheii  v. 
Brooke,  1  Chilly  II.  3i)l  ;  Alner  v. 
George,  1  Camp.  392  ;  Darker  v. 
Richardson,  1  Y.  <Sc  J.  362;  ]m$t. 
Re  lea  seSm 

If)  Skaife  wJachon,  3  B.  &  C. 
421";  5  D.  ScR.  290,  S.  C. 

(g)  Potvei  V.  LUtie.  1  Bla.  R.  8 ; 

Yate^  V.    Frcckleton,   2    Doug.   (525. 

Payment  to  |daiiuiff  in  fraud  of  his 

altoraey ;  Morrison  v.  Summers,  1  B. 

vS:  Ad.  559  ;  Tidd,  9  cd.  97,  337. 

(h)  Yates  V.  Freckiclon,  9  Vcs.  231. 

(i)  Ante,  180,  182  ;  and  Coates  v. 
/.rfivs,  1  Camp.  444;  Drinkwater  v. 


Goodwin,  Cowp.  251  ;  Favenc  v.  Ben- 
nett, 1 1  East,  36 ;  Moore  v.  Clement- 
son,  2  Camp.  24  ;  Gardner  v.  Davis, 

2  C.  lSc  p.  49  ;  Hornbt/  v.  Lacy,  0  M. 
&  Sel.  166.  When  a  payment  to  the 
dehtor's  own  agent  suffices  ;  Horsfall 
V.  Fauntleroy,  lOB.  .V  C  755. 

(A)  Barrett  v.  Deare,  Moo.  &  M. 
200.   See  Wilmott  v.  Smith,  id,  238  ; 

3  C.  &  P.  453,  S.  C. 

(/)  Ante,  180;  Capel  v.  Thornton^Z 
C.  ^  P.  352 ;  Supra,  note  (i). 

{m)  Bartlett  v.  Pcntlund,  10  B.  & 
C.  760 :  Aliter,  where  the  agent  was 
allowed  to  appear  to  be  the  princii)al. 
Ante,  \m. 
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credit,  and  the  coals  and  the  goods  be  both  delivered^  the  real 
owner  of  the  coals  may  rean'cr  the  price  of  the  tradesman^  if  bis 
name  be  in  the  ticket  sent  with  the  coals  as  the  seller,  because  the 
tradesman  after  that  is  bound  to  inquire  into  the  nature  of  the 
agent's  situation^  and  should  not  continue  to  treat  him  as  a 
principal  (w). 

And  although  a  traveller  who  receives  orders  for  goods  from 
his  employer's  customer  in  the  country  is  authorised  to  receive 
payment  for  them  in  money ^  he  has  not  power  to  receive  payment 
in  other  goods  (o). 

In  general,  payment  to  one  of  two  partners  binds  both,  even 
after  a  dissolution  of  partnership,  and  although  the  partners  had 
appointed  a  third  person  to  collect  the  debts,  of  which  the  debtor 
had  notice  before  he  paid  the  debt ;  there  being  nothing  in  the 
agreement  or  notice  expressly  excluding  the  power  of  the  one 
partner  to  receive  the  money  (p).  But  payment  by  bankers  to  omt 
of  several  trustees  of  the  proceeds  of  stock  sold  out  under  Sijoimi 
power  of  attorney  from  the  trustees,  does  not  discharge  the  banker 
as  against  the  other  trustees,  unless  they  had  authorised 
payment  (q). 

Payment  to  one  of  several  exemtors  is  sufficient  (r).  Piri 
to  one  of  several  assignees  of  a  bankrupt  seems  to  hivf 
considered  by  Lord  Hardwicke  not  to  be  good  (s) :   bic 
Kenyan  expressed  at  Nisi  Prius  a  different  opinion  (•  »- 

In  general  an  agent  cannot  bind  his  principal  fanr  lasmr-i 
of  exchange  in  payment,  unless  authorised  so  to 
were  customary  to  settle  by  bill  (w).  A  creditor 
debtor,  by  taking  the  security  of  the  agent  of 
giving  him  a  receipt,  and  inducing  the  prii 
treat  the  demand  as  satisfie<l,  whereby  be  » 
differently  with  his  agent,  &c  (x). 


(n)  Piatt  V.  WiUef/,  2  C.  &  P.  350. 

(o)  Howard  v.  Chapman,  4  C.  & 
P.  508. 

(/))  Pi*rter  v.  Taylor,  6  M.  St,  Sel.  156. 

(q)  Stone  v.  A/arsh,  Ry.  &  M.  d6i. 

(r)  Per  Lord   Elardwick,    Ccrr  r. 
Read,  3  Atk.  mb ;  2  Williams  ot  £x 
C20. 

(s)  Id. ;  see  IVillianu  r.  Waitit,  -^ 
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2,  Of  the  Amount  paid. 

The  payment  of  pari  of  a  debt  is  in  general  no  legal  satisfac- 
tion of  the  remainder,  although  the  creditor  agree  to  receive  the 
smaller  sum  in  full  discharge  of  the  whole  demand,  and  give  a  re- 
ceipt accordingly  (y).  In  Walters  v.  Smith  (z)  this  rule  was  acted 
upon.  B,  and  C.  being  jointly  indebted  to  A.^  the  latter  sued  B, 
alone.  He  remonstrated  upon  the  hardship  of  the  case,  alluded  to 
circumstances  which  would  probably  reduce  the  pliuntifi^s  demand 
if  he  gained  a  verdict,  and  proposed  to  put  an  end  to  the  action 
by  paying  part  of  the  debt,  and  the  costs  of  the  suit.  This  was 
agreed  to,  and  a  receipt  given  for  the  sum  paid,  which  was  stated 
to  be  for  debt  and  costs  in  thai  action.  A,  afterwards  sued  C\ 
Held,  that  the  composition  above  mentioned  did  not  operate  as  a 
discharge  of  the  whole  debt,  but  only  to  relieve  B.^  and  therefore 
that  it  was  no  defence  for  C 

There  are,  however,  some  exceptions ;  thus  the  payment  of  part 
before  the  day,  or  in  a  particular  manner  not  provided  for  by  the 
original  agreement,  but  which  is  more  advantageous  to  the  creditor, 
may,  it  should  seem,  in  respect  of  the  new  consideration,  amount 
to  a  satisfaction  of  the  whole  debt,  if  so  agreed  (a).  And  there 
can  be  no  doubt,  that  if  a  stranger^  out  of  his  own  monies,  pay 
a  creditor  part  of  his  demand,  under  an  express  agreement  that  it 
shall  be  received  in  full  satisfaction  of  all  claims  on  the  debtor,  the 
creditor  cannot  afterwards  maintain  an  action  for  the  remainder 
of  his  demand ;  as  this  would  be  a  fraud  on  the  third  person, 
who  discharged  part  of  the  debt  under  the  impression  that  he 
thereby  released  the  debtor  from  the  residue  (6).  The  case  of  the 
acceptance  of  a  smaller  sum  as  a  composition  on  a  debt  under  an 
arrangement  by  a  debtor  with  his  creditors  generally,  also  con- 
stitutes an  exception  to  the  rule  (c). 


(y)  Cumber  v.  Wane,  Stm.  4^6; 
Fitch  ▼.  Sutton,  5  East,  232  *,  Leuns 
V.  Jonet,  4  B.  &  C.  613 ;  6  D.  &  R. 
667,  S.  C.  See  Branston  v.  Robins, 
12Moor,  68;  4  Bing.  ll,S.C.;  as  to 
the  effect  of  a  landlord  permitting  his 
tenants  to  make  for  a  series  of  years  a 
deduction  for  taxes,  he  was  not  bound 
to  allow,  Sec,  As  to  pleading  part 
payment ;  see  Thomas  v.  Heathom,  2 
B.  &  C.  477,  482 ;  3  D.  &  R.  647, 
650,  S.  C. 
(t)  2B.Sc  Ad.  889.  Bui  the  ^viu^ 


up  a  suit  involving  a  doubtful  point 
of  law,  is  a  good  consideration  for  a 
promise  to  pay  a  stipulated  sum,  aud 
finally  settle  the  whole  matter,  ante,  38. 

(a)  See  Co.  Lit.  212  A.;  Pinnett 
Case,  6  Co.  117;  Abbot  v.  Chapman, 
2  Lev.  81  ;  Covill  v.  Gefferu,  2  Rol. 
R.  96 ;  Fitch  v.  Sutton,  5  East,  232, 
233 ;  Thomas  v.  Heathom,  2  B.  &  C. 
482 ;  3  D.  &  R.  649,  S.  C. 

(b)  See  Lewis  v.  Jones,  4  B.  &  C 
606,  514  ;  6  D.  &  R.  607,  S.  C. 

(c)  Ante,  53  i. 
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8.  Payment  when  presumed^  and  hew  made. 

The  payment  of  money  may  sometimes  be  presumed  from  lapse 
of  time  and  other  circumstances,  and  may  therefore  operate  as 
a  defence,  although  the  Statute  of  Limitations  has  not  been 
pleaded  (d).  Thus,  a  receipt  for  rent  due  on  a  certain  day,  is 
strong  presfimptive  evidence  that  the  former  rents  have  been 
regularly  discharged  (e).  And  in  an  action  for  work  and  labour 
done  for  the  defendant,  it  was  held  that  proof  that  the  plaintiff, 
and  other  workmen  who  were  employed  by  the  defendant  upon 
the  same  terms,  came  regularly  every  week  to  receive  their  wages 
from  the  defendant,  whose  practice  was  to  pay  every  week,  and 
that  the  plaintiff  had  not  been  heard  to  complain  of  non-payment, 
was  presumptive  evidence  of  payment,  to  meet  a  stale  demand  of 
two  years'  standing  if).  And  in  the  case  of  a  domestic  servant,  it 
seems  that  if  he  has  left  his  master  for  a  considerable  period,  that 
fact  will  raise  a  presumption  that  his  wages  have  been  paid  (g). 

Even  at  common  law,  after  twenty  years,  a  specialty  debt  was 
presumed  to  be  satisfied,  unless  circumstances  rebutting  the 
inference  were  proved  by  the  obligee  (h). 

The  defendant,  who  had  ordered  goods  for  ready  money,  paid 
for  them,  by  returning  to  the  vendor'*s  agent  a  dishonoured  bill, 
accepted  by  the  vendor ;  at  first,  the  agent  declined  the  bill  as 
payment,  but,  having  taken  it  to  the  vendor,  who  kept  it,  it  was 
held  in  an  action  by  the  assignee  of  the  vendor,  that  this  was 
equivalent  to  payment,  no  fraud  being  proved  (i). 

In  an  action  by  the  drawer  against  the  acceptor  of  a  bill  of 
exchange,  if  the  plaintiff  produce  the  bill,  and  there  is  a  general 
receipt  on  the  back  of  it,  this  is  primd  facie  evidence  that  the  bill 
was  paid,  not  by  the  plaintiff,  but  by  the  defendant  (A:).  But  the 
production  of  a  bill  of  exchange,  from  the  custody  of  the  acceptor, 
is  not  primd  facte  evidence  of  his  having  paid  it,  without  proof  that 


(</)  Cooper  V.  Turner,  2  Stark.  R. 
497  ;  Dowthfcaite  t.  Tibbut,  5  M.  & 
Scl.  75 ;  Duffield  v.  Creed,  5  Esp.  52. 

(e)  Gilb.  Ev.  142. 

If)  Lucatv,  Nowmlieski,  1  Esp.  R. 
296.  See  Sellen  v.  Norman,  4  C.  & 
P.  81,  Dote  a,  S.  P. ;  and  Evans  t. 
Birch,  t3  Camp.  10. 

(^)  Sellen  v.  Norman,  4  C.  &  P. 
81.  When  presumed  from  conrse  of 
dealing  between  bankers;   GUlards, 


Wise,  6  B.  &  C.  134;  7  D.  &  R. 
623,  S.  C. 

(A)  See  tbe  cases  Tidd,  9th  ed.  18; 
see  now  3  &4  W.4,  c.42,  8.3;  poH^ 

(t)  Mayer  t.  Niat,  1  Ring.  31 1 ; 
8  Moore,  275,  S.  C.  Sec  as  to  set- 
off, where  contract  for  ready  money, 
vott.  Division  10. 

{k)  Schdey  t.  WaUby,  Peakc's  R. 
25. 
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it  was  once  in  circulation  after  it  had  been  accepted  (/),  And  it 
has  also  been  held,  that,  in  such  case,  payment  is  not  to  be 
presumed  from  a  receipt  indorsed  on  the  bill,  unless  the  receipt 
be  shown  to  be  in  the  hand- writing  of  a  person  entitled  to  demand 
payment  (m). 

The  mere  circumstance  of  the  defendant  having  drawn  a  check 
on  his  banker,  payable  to  the  plaintiiT,  or  bearer,  affords  no  proof 
of  payment,  unless,  in  addition  to  the  production  of  the  draft  by 
the  defendant,  it  be  also  shown  by  him  that  the  plaintiff  or  his 
agent  actually  received  money  thereon ;  or  unless  the  defendant 
indorsed  his  name  on,  or  had  transferred  it :  proof  of  either  of 
these  facts  would  sufBce  to  entitle  the  defendant  to  call  upon  the 
plaintiff  to  show  that  the  draft  was  paid  on  some  other  account 
than  the  debt  sued  for  (n). 

The  effect  of  taking  a  bill  of  exchange  on  a  third  person, 
instead  of  cash,  upon  a  banker's  draft  given  in  payment  of  a  debt, 
will  be  hereafter  considered  (o). 

If  money  be  sent  by  the  post  in  a  letter  properly  directed  to  the 
creditor  (p),  and  be  lost,  the  debtor  is  discharged,  if  he  were 
directed  so  to  transmit  the  money,  or  that  were  the  usual  course 
between  the  parties  (g). 

If  a  payment  be  made  in  forged  Bank  of  England  notes,  the 
creditor  may  treat  them  as  a  nullity,  and  sue  his  debtor  for  the 
demand. 

In  some  cases  the  debt,  as  we  have  seen,  is  in  law  paid  or  er- 
tinguished  by  the  creditor's  order  upon  his  debtor  to  pay  the 
money  to  a  third  person,  to  whom  such  creditor  was  indebted. 
Clearly  the  debt  is  absolutely  discharged,  if  the  order  be  acted 
upon,  and  the  third  party  receive  the  amount  in  pursuance  thereof. 


(/)  Pfiely.  Vanhatenberg,  2  Camp. 
Rep.  439. 

(m)  Id. 

(n)  Egg  v.  Bametty  3  Esp.  R.  1D6. 
Although  payment  of  a  debt  may  be 
established  by  a  check  drawn  by  the 
debtor  in  favour  of  a  creditor,  if  sup- 
ported by  the  above-mentioned  evi- 
dence, yet  the  mere  proof  of  the  deli- 
very and  payment  of  a  check  is  not 
sufficient  to  establish  a  debt  from  the 
person  to  whom  it  is  delivered  and 
paid,  unless  it  be  also  shown  upon 
what  consideration  and  under  what 
circiimFtances  it  was  given  ;   Cary  v. 


Gernck,  4  Esp.  R.  9 ;  Aubert  v.  Walsh, 
4  Taunt.  293 ;  Llnyd  v.  Sandilands, 
Gow.  R.  15.  When  payment  of  the 
check  must  be  distinctly  proved,  al- 
though it  came  back  into  the  hands  of 
the  maker;  fjleasieif  v.  Crosiley^  3Bing. 
430;  11  Moore,  327,  S.  C. 

(o)  Post^  Division  4. 

(;?)  See  Walter  v.  IIayncs,RY.  &  M. 
149. 

(q)  Wartvicke  v.  Noakes^  Peake's  R. 
67.  See  Hawkins  v.  Rutt,  id,,  186. 
As  to  sending  by  a  carrier,  sec 
ante,  347,  384. 
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And  the  creditor  cannot  rescind  the  order,  after  the  debtor  has 
pledged  himself  to  the  third  person,  with  the  concurrence  of  the 
creditor,  to  obey  it.  In  such  case,  the  right  of  the  third  party  to 
receive  the  money  from  the  debtor  is  complete ;  and  consequently 
the  debt  is  extinguished  as  against  the  creditor  (r). 

In  Smith  y.Ferrand  (j),  Bayley,  J.,  observed,  •*  If  a  creditor 
refer  a  third  person  to  his  debtor  for  payment,  intending  tlie  third 
person  to  take  payment  in  money,  and  the  latter,  instead  of  taking 
payment  in  money,  takes  payment  in  any  other  way 9  he  does  it  at 
his  peril.  In  a  case  before  Lord  Kenyan,  in  1796,  it  was  decided, 
that  if  a  debtor  refer  a  creditor  to  a  third  person  for  payment,  and 
the  creditor  give  that  third  person  indulgence,  without  the  know- 
ledge; and  consent  of  the  debtor,  and  the  third  person  becomes 
insolvent,  the  loss  must  fall  on  the  creditor;  because,  as  between 
himself  and  the  debtor,  the  giving  indulgence  without  notice 
operates  as  an  agreement,  on  his  part,  to  look  to  the  third  perso ' 
and  discharge  the  debtor.'^ 

In  Smith  v.  Ferrand,  the  creditor,  instead  of  taking  cash  from 
a  banker,  as  he  might  have  done,  upon  the  debtor's  order  upon 
the  banker,  elected  to  take  from  the  latter  a  bill  upon  a  third  per- 
son, payable  at  a  future  day,  and  it  was  decided  that  this  dis- 
charged the  debtor,  although  the  bill  were  afterwards  disho- 
noured (/). 

A  debtor  directed  his  bankers,  who  had  a  balance  in  his  favour 
in  their  hands,  to  place  to  the  credit  of  his  creditor,  (who  was  a 
customer  of  and  debtor  to  the  bankers,)  a  certain  sum,  so  as  to 
make  the  same  as  a  biil  at  one  month.  The  bankers  consented  to 
this,  and  communicated  their  assent  to  the  creditor,  who  also 
acquiesced.  It  was  held  that  this  did  not  amount  to  a  payment ; 
and  that  on  the  bankruptcy  of  the  bankers,  before  the  expiration 
of  the  time  when  credit  was  to  have  been  given,  the  creditor 
might  sue  for  his  demand  (u).  But  an  actual  transfer  of  the 
amount  of  a  debt  in  a  banker's  books  from  the  account  of  a 
debtor  to  that  of  the  creditor,  with  the  assent  of  both,  is  equiva- 


(r)  See  ante,  482  to  485.  Collim,  2  Camp.  515. 

(*)  7  B  &  C.  24.  (w)  Pedder  Y.WatU  Peake's  Add.  C. 

(0  But  the  taking  a  check  payable  41  ;  2  Chittv'sR.  619,  S.  C.     It  will 

immediately,  instead  of  cash,  from  the  be  rcmarkea  that  there  was  no  remit- 

debtor's  agent,  does  not  discharge  the  tauce  or  actual  transfer  on  account  of 

debtor,  if  the  check  be  dishonoured,  the  debt ;    but  a  mere  direction  to 

although  the  agent  fail  with  funds  of  place  money  U>  account  at  a  future 

the  debtor  in  his  hands;  Everett  v.  day. 
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lent  to  a  payment.  This  was  decided  in  Eyks  v.  EUis  (x).  In 
that  case^  the  plaintiff  and  defendant  each  kept  an  account  with 
a  banker  at  M,  In  October,  the  plaintiff  desired  the  defendant 
to  pay  in  to  his  account  a  sum  due  to  him  for  rent.  The  de- 
fendant wrote  to  the  plaintiff,  stating  that  he  had  caused  the 
amount  to  be  transferred  to  his  account,  and  the  plaintiff  sent  him 
a  receipt  by  return  of  post.  The  sum,  however,  was  not  actually 
transferred  until  the  8th  of  December.  On  the  9th,  notice  of  the 
transfer  was  sent  to  the  plaintiff  by  post,  which  did  not  reach  him 
till  the  1 1th.  On  the  10th  the  banker  stopped  payment.  It  was 
held,  that  the  transfer  was  equivalent  to  payment. 

4.  Of  tJte  Appropriation  of  a  Payment  where  tliere  are  distinct 

Accounts. 

If  a  creditor  have  two  distinct  debts  due  to  him  from  his 
debtor,  and  the  latter  make  a  general  payment  on  account,  with- 
out specifying,  at  the  time,  to  which  account  he  intends  the  pay- 
ment to  apply,  it  is  optional  in  the  creditor  to  appropriate  the 
payment  to  which  account  he  pleases.  But  if,  at  the  time  the 
debtor  makes  the  payment,  he  declare  that  it  is  specifically  made 
in  discharge,  or  part  liquidation,  of  a  particular  account,  or  the 
circumstances  show,  or  raise  an  inference,  that  such  was  his  inten- 
tion, the  creditor  is  bound  thereby,  and  cannot  ascribe  it  to  hb 
other  demand  (y). 

This  doctrine  holds,  although  one  of  the  debts  be  due  on  a 
bond  or  other  specialty,  and  the  other  be  due  on  simple  ccMi- 
tract  (z).  So,  if  the  defendant  owe  the  plaintiff  money,  in  rcrspect 
of  a  debt  contracted  by  the  defendant's  wife,  dum  sok^  and  also 
in  respect  of  a  debt  incurred  by  the  defendant,  on  his  own  ac- 
count, and  pay  money  generally  on  account,  the  plaintiff  may 
apply  the  payment  to  either  demand  (a). 


(x)  4  Bing.  112;  12  Moore,  306, 
S.  C;  and  see  Bodenham  v.  Purchas, 
2  B.  &  Aid.  39. 

(y)  See  Anotii/mous^  Cro.  Eliz.  68; 
Goddard  v.  Coi,  Slra.  1 194  ;  New- 
march  V.  Tealhy,  14  East,  239,  243, 
note  a;  Peters  v.  Anderson,  5  Taunt. 
596;  1  Marsh.  238,  S.  C;  Shaw  v, 
Picton,  4  B.  &  C.  715 ;  7  D.  &  R. 
201,  S.  C  The  French  law  is  to  the 
same  effect  as  ours  in  regard  to  the 
right  of  the  debtor  to  direct  at  the 
time  he  pa^s,  to  what  account  the 


money  shall  be  applied;  except  that 
when  a  payment  is  made  on  account 
of  a  debt  bearing  interest,  the  money 
must  be  placed  to  the  account  of  in- 
terest then  due,  and  not  to  the  account 
of  the  capital,  they  being  distincL — 
Code  Civil,  Bk.  3,  Tit.  3,  Art  1253, 
1254.  See  1  Pothier,  by  Evans,  368; 
and  per  Sir  W.  Grant,  Clayton's  case, 
1  Meriv.  605. 

(z)  Id. 

(fl)  Goddard  v.  Cox,  Sua.  1194; 
infra,  note  (c). 
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It  is  not,  as  we  have  observed,  always  essential  that  there  should 
have  been  an  express  declaration  by  the  debtor  at  the  time  of  pay- 
ment to  which  of  two  accounts  he  intends  the  payment  to  be  made. 
The  creditor''s  right  of  election  may  be  obviated,  if  it  can  be  clearly 
collected  from  other  circumstances  than  an  express  declaration  that 
the  debtor  intended,  at  the  time  of  payment,  to  appropriate  it  to 
a  specific  account.  And  therefore,  where  ^.,  having  large  de- 
mands against  B.^  upon  bill  transactions  with  himself,  and  also 
as  agent  for  several  persons  to  whom  B.  had  granted  annuities, 
secured  by  C,  caused  an  attorney  to  make  application  to  B.  and 
C  on  behalf  of  these  annuitants ;  and  B.,  in  consequence  of  that 
application,  and  the  remonstrances  of  C,  paid  to  A.  certain  sums 
of  money,  without  making  any  specific  appropriation  of  them  at 
the  time  of  payment ;  it  was  held,  that  A.  must  be  considered  as 
having  received  them  on  account  of  the  annuitants,  and  that  the 
latter  were  entitled  to  have  those  monies  divided  amongst  them, 
in  proportion  to  the  amount  of  their  respective  demands  (6). 

And  there  are  cases  in  which,  although  the  payment  be  general, 
the  creditor  is  not  allowed  to  ascribe  his  receipt  of  the  money  to 
which  account  he  pleases. 

As  where  one  account  is  with  the  debtor  as  executor ^  and  the 
other  in  his  own  right,  the  law  will  apply  the  payment  to  the 
money  due  from  himself  individually,  and  wiU  not  allow  the 
creditor  to  appropriate  it  to  the  other  demand  (c). 

It  has  been  decided,  that  a  general  payment  must  be  applied  to 
aprior  legal  debt ;  and  not  to  a  subsequent  equitable  demand,  as  for 
instance,  a  sum  claimable  by  a  partner  against  his  co-partner  {d). 


(b)  Shaw  Y.  Picton,  7  D.  &  R.  201 ; 
4  B.  &  C.  716,  S.  C. 

(c)  Goddard  v.  Cox,  Stra.  1194. 
In  this  case  it  appeared  that  one 
Owen  v»as  indehted  to  the  plaintiff, 
for  coals.  He  died,  and  made  his 
wife  executrix.  She  continued  to 
deal  with  the  plaintiff  on  her  own  ac- 
count; then  she  married  the  defen- 
dant, who  dealt  with  the  plaintiff, 
and  paid  him  monies  generally,  on 
account.  The  action  was  against  the 
defendant,  for  his  own  debt.  The 
Chief  Justice  held,  that  the  defendant 
being,  by  the  marriage,  equally  a 
debtor  for  what  his  wife  received  dum 
sola,  as  for  what  was  after,  the  plain- 


tiff might  apply  the  money  received 
to  discharge  the  wife^s  own  debt :  but 
as  to  the  demand  against  her,  as  ex- 
ecutrix, the  validity  of  which  de- 
pended upon  the  question  of  assets, 
and  manner  of  administering  them,  he 
was  of  opinion  the  plaintiff  could  not 
apply  any  of  the  money  paid  by  the 
defendant  to  the  discharge  of  that 
demand. 

{d)  Goddard  v.  Hodges,  1  C.  &  M. 
33.  But  in  Botanquet  v.  Wray,  6 
Taunt.  597,  where  tiie  equitable  de- 
mand accrued  before  the  legal  debt, 
it  was  held  that  the  general  payment 
might  be  placed  to  the  account  of  tlie 
equitable  claim :  Sed  qu. 
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So  if  a  debtor  owe  a  debt,  attracted  whilst  he  was  a  trader 
wiiliin  the  bankrupt  laws,  and  another  debt  contracted  afterwards, 
and  make  a  general  payment,  although  nothing  be  said  respect- 
ing the  application,  the  law  will  apply  the  payment  to  the  first 
demand,  so  as  to  prevent  the  creditor  from  obtaining  a  fiat  in 
bankruptcy  thereon  {e). 

And  if  a  person  have  two  demands  upon  another,  one  arising 
out  of  a  lawful  contract,  the  other  out  of  a  contract ^rfriddfii 
by  lawj  (as  usury,)  and  the  debtor  make  a  payment  which  is  not 
specifically  appropriated  by  cither  party,  at  the  time  of  the  receipt, 
the  law  will  apply  it  to  the  well-founded  and  legal  demand  (J). 

If  a  partner  in  a  firm  owe  a  private  debt  to  A,y  who  is  also  a 
creditor  of  the  firm,  and  pay  money  of  the  firm  generally  on 
account,  the  payment  is  impliedly  to  be  appropriated  to  the  dis- 
charge of  the  partnership  debt  (ff). 

It  has  been  determined,  at  Nisi  Prius  (A),  that  a  payment  by 
the  obligor  of  a  bond  to  the  obligee,  to  whom  the  obligor  is  also 
otherwise  indebted,  cannot,  without  some  circumstances  to  show 
that  it  was  intended  to  be  made  in  discharge  of  the  bond  (i),  be 
so  applied  in  favour  of  the  surety  of  the  obligor,  in  an  action  upon 
the  bond,  under  the  plea  of  payment.  But  where  security  had 
been  given  by  a  surety  for  goods  to  be  supplied  to  his  principal, 
and  not  in  respect  of  a  previously  existing  debt,  and  goods  were 
subsequently  supplied,  and  payments  were  from  time  to  time 
made  by  the  principal,  in  respect  of  some  of  which  discount  was 
allowed  for  prompt  payment,  it  was  inferred  in  favour  of  the 
surety  that  all  these  payments  were  intended  to  be  in  liquidation 
of  the  latter  account  (k). 

A  person  who  kept  cash  with  a  banker,  deposited  with  him  the 
note  of  a  third  person  for  a  sum  of  money,  telling  him  at  the 


{e)  Mvggott  v.  Mills^  1  Ld.  Raym. 
286;  Dau^v.Holdm-orth,  Pcukc's  R. 
64 ;  Peters  v,  Anderson^  5  Taunt.  602; 
JPlomer  v.  Long,  1  Suirk.  It.  ldd,uutc; 
Exparte  Hunier,  6  Ves.jun.  1)4. 

(/•)  Wiitjht  V.  Laimj,  3  B.  &  C. 
166;  4  Dow.  &  Ry.  783,  S.  C. 
But  Lord  Tenterdcn,  C.  J.,  is  reported 
lo  have  licld  in  Cruickshauhs  v.  Rose, 
1  M.  &  Rol).  100,  5  C.  &  P.  19,  S.  C. 
that  althouirh  one  of  tlie  distinct  de- 
mands 1)6  for  spirituous  liquors  sup- 
plii'd  ill  siiuUl  quantities  contrary  lo 
Ui  ac(».  2.  c.  !0,  F.  12,  {(.nc,  337,  338), 


yet  the  creditor  may  ascribe  a  general 
payment  to  such  demand,  instead  of 
the  other  debt. 

(y)  Thompson  v.  Brown,  Moo.  &  M. 
40  ;  see  ante,  204  to  207. 

(A)  Plomer  v.  Long,  1  Stark.  1 53 ; 
Martin  v.  Brecknell,  2  M.  <S:  Sel. 
30 ;  WillUims  v.  Ilttwlinson,  3  Bing. 
76,  kc.  ;  10  Moore,  362,  S.  C. 

(i)  Ste  Williams  v.  liiiwlinson,  3 
Bin^r.  71,76. 

(k)  Marrtjatts  v.  White,  2  Stark.  R. 
101. 
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same  time,  that  it  was  a  note  made  for  his  accommodation ;  and 
afterwards  paid  a  sum  of  money  into  the  bank,  without  making 
any  specific  appropriation  of  it.  Lord  Kenyoii  held  that  this 
money  must  be  placed,  as  far  as  it  would  go,  towards  the  dis- 
charge of  the  then  existing  debt,  and  that  the  banker  could  not 
hold  the  maker  of  the  note  responsible  for  more  than  the  balance 
remaining  due  at  the  time  of  such  payment,  although  he  after- 
wards trusted  his  debtor  with  a  further  sum  of  money  (/). 

In  Bardweli  v.  LydaU  (m),  where  the  defendants  guaranteed 
the  plaintiffs  against  debts  to  be  contracted  by  L,  if.,  to  the  ex-* 
tent  of  400/.,  and  L.  M.  became  indebted  to  the  plaintiffs  to  the 
amount  of  6^/.,  upon  which,  by  a  composition  with  his  creditors, 
he  paid  them  Ss,  Id.  in  the  pound,  leaving  due  to  the  plaintiffs, 
out  of  their  whole  claim,  356/. ;  it  was  held,  that  the  defendant 
was  entitled  to  deduct  from  that  sum  171/.  IStf.  4d,  being  the 
amount  of  the  dividend  of  8s.  7c/.  in  the  pound  upon  400/. 

The  doctrine  of  election,  or  appropriation,  does  not  apply 
where  there  are  not  distinct  accounts,  or  where  separate  accounts 
are  treated  as  one  entire  account  by  a//  parties.  In  such  cases, 
payments  made  generally  are  considered  as  payments  made  in 
discharge  of  the  earlier  items,  although  at  the  time  of  payment 
the  debtor  were  silent  on  the  subject  (n). 

A  bond  was  given  to  the  several  persons  constituting  the  firm 
of  a  banking  house,  conditioned  for  the  repayment  of  the  balance 
of  an  account,  and  of  such  further  sums  as  the  bankers  might 
advance  to  the  obligor.  One  of  the  partners  died,  and  a  new 
partner  was  taken  into  the  firm.  At  that  time,  a  considerable 
balance  was  due  from  the  obligor  to  the  firm.  Advances  were 
afterwards  made  by  the  bankers,  and  payments  made  to  them,  on 
account,  by  the  obligor :  the  latter  was  credited  by  the  new  firm, 
with  the  several  payments,  and  charged  with  the  original  debt, 
and  subsequent  advances,  as  constituting  items  in  one  entire  ac- 
count ;  and  the  balance  due  at  the  time  of  the  partner's  death  was 
considerably  reduced ;  and  that  reduced  balance,  by  order  of  the 
obligor,  was  transferred  by  the  bankers  to  the  account  of  another 
customer,  who,  with  his  assent,  was  charged  with  the  then  debt  of 


(0  Hammersley  v.  Knowles,  2  Esp.  608 ;  Bodcnham  v.  FurchaM^  2  Bar.  fk 

K.  ()C>.  Aid.  45,  47;   Stovcld  v.  Bade,   18 

{m)  5  M.  k  P.  a27;  7  Biug.  489,  Moore,  370;  4  Biiig.81,  154;  FitUl 

^'  C.  V.  Carr, «  M.  &  P.  46;  5  Bing.  13, 

in)  Claytons  case,    1    McrLv.  575,  i?.  (\ 
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the  obligor.  The  person  so  charged  having  become  insolvent,  the 
surviving  partners  of  the  original  firm  brought  their  action  upon 
the  bond.  It  was  held,  that,  as  they  had  not  orighiaUy  treated 
it  as  a  distinct  account^  but  had  blended  it  in  the  general  account 
with  other  transactionSj  they  were  not  at  liberty  so  to  treat  it  at 
a  subsequent  period ;  and,  that  having  received,  in  different  pay- 
ments, a  sum  more  than  sufficient  to  discharge  the  debt  due  upon 
the  bond  at  the  time  of  the  death  of  the  deceased  partner,  the 
bond  was  to  be  considered  as  paid  (o). 

The  rule  is,  that  nvhere  one  of  several  partners  dies,  and  the 
partnership  is  in  debt,  and  the  surviving  partners  continue  their 
dealings  with  a  particular  creditor,  and  the  latter  joins  the  trans- 
actions with  the  old  and  new  firm  in  one  entire  account,  then  the 
payments  made  from  time  to  time  by  the  surviving  partners  must 
be  applied  to  the  old  debt ;  because,  it  is  to  be  presumed  that  all 
the  parties  have  consented  that  it  should  be  considered  as  one 
entire  account  (p),  and  that  the  death  of  one  of  the  partners  has 
produced  no  alteration  (7).  However,  the  creditor*8  right  of 
election,  or  power  of  appropriation,  is  not  exercised  by  him  merely 
by  entries  made  in  his  own  private  books ;  and  is  not  complete, 
or  lost  to  him,  until  such  election  or  appropriation  has  been  com* 
municated  to  the  other  party  (r). 


b.  Of  a  Receipt  for  Money  Paid, 

The  Stamp  Act,  55  G.  3,  c.  184,  Sch.  tit.  Receipt^  affixes  a  duty 
upon  every  receipt  or  discfiarge  given  for  or  upon  the  payment  («) 


(0)  Bodenham  v.  Purchat^  2  B.  & 
Aid.  39 ;  IViitiams  v.  RawUnson, 
3  Ring.  7i  ;  10  Moore,  3H2,  S.  C. 
Mr.  J .  Holroyd,  in  liodenham  v.  Put' 
chas,  seemed  to  be  of  opinicm,  that  the 
transfer  of  the  balance  due  from  the 
obligor  to  the  account  of  the  other  cus- 
tomer, with  his  assent,  openited  in  point 
of  law  as  a  payment.  And  see  ante, 
581,  682,  482  to  485. 

(p)  See  Moor  v.  //i7/,  Peace's  Add. 
C.  10;  nnte,  AS2,  581. 

(9)  Simstm  v.  Im/ham,  2  B.  ^  C. 
72;  3  1).  &  R.  252"  S.  C.  Hcliring 
partner  when  not  discharged  by  the 
creditor  taking  the  bill  of  (he  remain- 
ing partners ;  David  v.  EUiccy  5  B.  & 
C.  196;  7  D.  &  tt.  690,  S.  C. 


(r)  Simson  v.  Inghatny  2  B.  &  C. 
iob ;  3  D.  .Si  R.  249,  S.  C. ;  WUliamt 
V.  Rawlimon,  3  Bing.  76.  The  ac- 
ceptance of  a  remittance  of  bills,  &c. 
will  sometimes  waive  a  right  of  action 
arising  from  a  delay,  &c.  in  making  a 
payment,  though  the  creditor  was  not 
bound  to  accept  the  remittance  as 
made  ;  Shipton  v.  Casson,  5  B.  &  C. 
378;  8  1).  ^  R.  130,  S.  C. 

{s)  An  I.  O.  U.  does  not  require  a 
stamp,  aritef  90 ;  nor  does  a  memo- 
randum given  by  an  agent  admitting 
the  receipt  of  bills,  Sec.  deposited  with, 
or  to  be  held,  iScc.  by  him  as  such, 
ante,  96.  The  statute  only  applies 
to  a  receipt  for  money  paid  in  dis- 
charge of  a  debt  before  due. 
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of  money  amouutiug  to  21.   and  upwards  (^),  varying  with  the 
amount  received. 

**  And  where  any  sum  of  money  whatever,  shall  in  the  receipt  be 
be  expressed  or  acknowledged  to  be  received  in  full  of  aU 
demands  (u)^  a  stamp  duty  of  10s.  is  required." 

^*  And  any  note,  memorandum,  or  writing  whatsoever,  given  to 
any  person  for,  or  upon  the  payment  of  money,  whereby  any  sum 
of  money,  debt,  or  demand,  or  any  part  of  any  debt  or  demand 
therein  specified,  and  amounting  to  9,1.  or  upwards,  shall  be 
expressed  or  acknowledged  to  have  been  paid,  settled,  balanced, 
or  otherwise  discharged  or  satisfied,  or  which  shall  import  or 
signify  any  such  acknowledgment  (or),  and  whether  the  same 
shall  or  not  be  signed  with  the  name  of  any  person,  shall  be 
deemed  and  taken  to  be  a  receipt  for  a  sum  of  money  of  equal 
amount  with  the  sum,  debt,  or  demand  so  expressed  or  acknow- 
ledged to  have  been  paid,  settled,  balanced,  orotberwise  discharged 
or  satisfied,  within  the  intent  and  meaning  of  this  schedule,  and 
shall  be  charged  with  a  duty  accordingly.^ 

A  receipt,  or  other  acknowledgment,  not  under  seal  (y),  is  not 
conclusive,  but  only  presumptive  evidence,  that  the  money  therein 
mentioned  has  been  paid,  and  may  be  disproved  by  the  creditor, 
on  the  ground  of  fraud,  or  mistake  of  facts,  &c.  (z)  It  may  be 
explained  by  parol  evidence  (a). 

Acknowledgments  entered  at  different  times  on  unstamped 
paper  of  the  receipt  of  money,  are  not  evidence  of  the  payments 
made ;  but  a  bill,  containing  an  account  of  debits  and  credits, 
and  bofia  Jide  made  at  one  Hme^  to  be  delivered  to  the  defendant 
as  showing  the  balance  against  him,  is  admissible  in  evidence  for 
the  defendant  as  to  the  payment  (6),  without  a  receipt  stamp  (c). 


(t)  Now,6/.  and  upwards,  3 &4  W.4. 
c.  23,  s.  1.  By  the  35  G.  3,  c.  55,  s.  6, 
tLe  true  date  of  the  receipt,  and  the 
full  sum  paid,  are  to  be  stated  in  the 
receipt. 

(if)  A  receipt  by  the  stage  manager 
of  a  theatre  for  a  certain  sum  **  in 
satisfaction  for  all  my  claims  for  the 
last  season,**  Dibdin  v.  Morrisy2  C.  & 
P.  44 ;  or  a  receipt  for  a  specified  sum 
"  in  full  for  what  I  have  done  for 
A.  ^.,"  is  not  a  receipt  in  full  of  all 
demands,  so  as  to  require  10s.  stamp ; 
Law  V.  Gunby,  4  C.  &  P.  149. 

(x)  Tomkins  v.  Ashby.  6  B.  &  C. 
42 ;  9  Dowl.  &  R.  543,  S.C. 


(y)  Gilb.  Ev.  14«. 

(z)  Stratton  v.  Rastall,  2  T.  R.  366; 
Fortesc.  157;  Alner  v.  George^  1 
Camp.  393,  394,  n.;  Lamponv.  Cifrkf 
5  B.  &  Al.  611 ;  Skaife  r,  Jackttm, 
3  B.  &  C.  421 ;  5  D.  &  R.  290, 
S.C. 

(a)  Graves  v.  Key^  3  B.  &  Ad.  313 ; 
ante,  86, 87. 

(b)  By  producing  the  account  the 
defendant  also  makes  it  primd  facie 
evidence  for  the  plaintiff  as  to  his  side 
of  it.  The  whole  account  must  be 
read  and  taken  together. 

(c)  WilliaMi  V.  Smith,  2  B.  &  Al. 
501, 502,  note. 
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And  a  written  acknowledgment  at  the  foot  of  an  account,  that  it 
is  correct,  does  not  require  a  receipt  stamp  (d). 

An  unstamped  receipt,  though  not  per  se  &dmimhle  in  evidence, 
may  be  shown  to  a  witness  as  a  memorandum  made  by  him,  in 
order  to  refresh  his  memory  as  to  the  fact  of  payment  in  his 
presence  (e) ;  and  it  suffices,  that  he  swear  that  he  has  no  doubt, 
from  the  circumstance  of  his  having  made  the  memorandum,  that 
the  money  was  paid  as  stated  in  the  memorandum,  although  he 
add  that  he  cannot  recollect  the  fact  (J*), 

And  a  written  acknowledgment  of  the  payment  of  money, 
stamped  as  a  receipt,  is  evidence  of  the  fact  of  payment,  although 
there  may  be  other  writing  on  the  same  paper,  amounting  to  an 
agreement,  provided  this  does  not,  in  any  manner,  control  or 
quahfy  the  former  part  (ff).  So  a  memorandum  containing  an  ack- 
nowledgment of  a  receipt  of  money,  but  not  stamped  as  a  receipt, 
may  be  put  in  evidence,  if  not  offered  as  proof  of  a  receipt  of 
money,  but  for  other  purposes  {h). 

The  43  G.  3,  c.  126,  s.  5,  provides,  that  a  person  who  sludl  have 
paid  a  debt  may  provide  himself  with  a  stamped  receipt,  and 
require  the  receiver  to  write  thereon,  and  acknowledge  thereby 
the  receipt  of  the  money;  and  also  demand  payment  of  the 
amount  of  stamp  duty  paid  by  the  debtor;  and  if  the  creditor 
refuse  to  give  a  receipt,  or  pay  the  duty,  he  is  subjected  to  a 
penalty  of  10/.  In  reference  to  this  enactment,  it  seems  that  the 
debtor  should  not  tender  the  money  conditionally,  that  is,  if  the 
creditor  will  ^ve  a  receipt ;  but  should  tender  the  money  abso- 
lutely, or  pay  it  before  a  witness,  and  then  require  the  creditor  to 
write  a  receipt  upon  a  stamped  paper,  with  which  at  the  time  the 
debtor  should  be  provided  (i). 

Amongst  other  exemptions  {k)  are  receipts  upon  (/)  bills  of 


(d)  Wellard  v.  JVfoM,  1  Bing.  134; 
7  Moore,  633,  S.  C. 

(e)  Rainbert  v.  Cohen,  4  Esp.  213  ; 
Jacob  V.  Lindsay^  1  East,  R.  460. 

(f)  Mauyham  v.  Hubbard,  8  B.  & 
C.  14. 

(si)  Grey  v.  Smith,  1  Camp.  387 ; 
Skrine  v.  Elmore,  2  id.^  407.  A  re- 
ceipt noticing  the  terms,  or  consider- 
alion  of  a  payment,  does  not  require 
an  a{0'<^eiuent  stamp ;  Watkiiis  v. 
Hewlett^  Z  Moore,  211.  A  receipt 
for  tlie  price  of  a  horso  sold,  expref«iiipf 
'*  Hjurautcd  sound/*  may  be  icad  iu 


evidence  as  proof  of  the  warranty, 
witliout  an  apjeement  stamp  ;  Skrine 
V.  Elnuyre^  2  Camp.  40r. 

(h)  Id. ;  Brookes  v.  Davies,  2  C.  & 
P.  186. 

(i)  See  Laing  v.  Mender ^  1  C.  &  P. 
257 ;  see  pott,  as  to  Tender. 

(k)  do  G.  3,  c.  184,  8ch.  til. 
Receipt. 

(/)  Or  tlie  receipt  may  be  upon  a 
paper  annexed,  if  there  be  not  room 
Iclt  on  the  instrument  itself;  Ornu 
V.  Young,  4  Camp.  336. 
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exchange,  promissory  notes,  and  check  (duly  stamped  when 
so  required  by  law),  upon  the  same  being  paid ;  receipts  upon 
bank  notes ;  letters  by  the  general  post  acknowledging  the  safe 
arrival  of  bills  of  exchange,  notes,  or  other  securities  for  money ; 
and  receipts  indorsed  on  stamped  deeda  for  the  consideration 
money,  or  for  money  due  and  paid  thereon. 

Srdly.  Accord  and  Satisfaction. 

It  is  laid  down  as  a  general  principle,  that  accord  without 
satMfaction  is  no  bar  to  an  action  for  a  debt ;  that  is,  that  the 
accord,  or  promise  to  confer  satisfaction,  must  be  fully  and  ac- 
tually executed  and  accepted,  in  order  to  afford  a  defence  to  such 
action  (m).    But  this  proposition  requires  much  explanation. 

Where  the  accord  is  to  do  a  thing  in  satisfaction  at  a. future  day, 
and  the  act  is  accordingly  done  and  accepted  at  that  time,  and  is 
in  law  a  sufBcient  satisfaction,  no  doubt  the  original  demand  will 
not  furnish  a  right  to  sue  thereon  after  the  day  on  which  the 
satisfaction  was  rendered,  although  at  the  time  of  the  accord,  the 
satisfaction  was  executory  (n).  In  this  instance  there  is  accord 
wUh  satisfaction^  and  the  claim  is  satisfied  and  extinguished. 

If  the  accord  or  agreement  that  satisfaction  should  be  rendered 
by  the  defendant,  or  a  third  person,  at  a  future  day,  be  not 
founded  on  a  new  consideration,  and  be  not  so  far  biiiding  on  the 
debtor  as  to  afford  a  fresh  right  of  action  to  the  creditor  for  its 
non-performance,  an  action  lies  on  the  original  demand ;  even 
before  the  time  prescribed  for  rendering  satisfaction.  Many  of 
the  old  cases  upon  the  subject  of  accord  without  satisfaction  were 
expressly  decided  on  this  ground  (o). 

But  in  Com.  Dig.  Accord^  B,  4  (^),  it  is  laid  down  that  '^  an 


(m)  Bac.  Ab.,  Accord,  A. ;  Com. 
Dig.  Accord,  B.  4 ;  Allen  v.  Harris ^ 
I  Ld.  Raym.  122;  Lutw.  1538,  S.  C; 
Lynn  v.  Bruce,  2  Hen.  Bla.  317  ; 
Drake  v.  Mitchell,  3  East,  251.  in 
James  v,  David,  5  T.  K.  141,  this 
general  rule  yss  admitted;  and  it  was 
decided  that  a  plea  in  trespass  that 
the  plaintiff  and  aefendant  had  agreed 
to  settle  all  matters  in  dispute,  and  to 
bind  themselves  in  a  penalty  not  to 
sue  each  other,  is  a  baa  plea. 

(n)  1  llol.  Ab.,  Accord,  129,  PI.  14; 
Com.  Dig.,  Accord,  (B  4.) 

(p)  Case  V,  Barber,  T.  Raym.  460 ; 
Sir  T.  Jones,  158,  S.  C. ;  1  Rol.  Ab. 


Accord,  pi.  129,  pi.  12;  WickkantY, 
Taylor,  Sir  T.  Jones,  K.  168:  see 
Peyton's  case«  9  Co.  79  b ;  Broum  y. 
Wade,  2  Keble,  851.  In  Case  y. 
Barber,  one  ground  for  the  decision 
in  the  plaintiff's  favour  was  that  the 
satisfaction  was  to  be  rendered  in 
part  by  a  third  person,  who  was  a 
party  to  the  accord  ;  but  the  plea  did 
not  show  he  had  promised  in  writing 
to  do  the  act  so  as  to  have  become 
liable  to  the  plaintiff. 

(p)  Cited  by  Parke,  J.,  in  Good  t. 
Cheeseman,  2  B.  ftc  Ad.  335 ;  and  per 
Cur,  Cartwright  v.  Cooke,  3  B.  &  Ad. 
702.   See  the  obsenrations  of  Grose,  J., 
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accord  with  mutual  promises  to  per/brm^  is  good,  though  the 
thing d^  not  performed  at  the  time  of  action;  for  the  party  has 
a  remedy  to  compel  the  performance.^  This  doctrine  wasconfirmed 
in  a  late  case.  A.  and  B.^  brothers,  were  principal  and  surety  in 
an  annuity  bond.  By  an  agreement  afterwards  executed  between 
them  and  a  third  brother  for  the  settlement  of  their  affairs,  and 
the  determination  of  their  mutual  claims,  an  apportionment  of 
property  and  of  debts  was  made  among  the  three,  and  the  annuity 
bond  was  declared  to  be  ^.'s  (the  surety's)  debt.  It  was  held, 
that  this  agreement,  whether  subsequently  acted  upon  or  not,  was 
a  binding  accord  between  A.  and  B.y  and  that  B.'^s  administrator 
having  been  obliged  to  pay  arrears  of  the  security,  could  not 
recover  them  from  J.  (q). 

So  a  fiew  agreement  to  render  satisfaction,  founded  on  a  good 
consideraiion  and  mutually  binding,  by  which  a  doubtful  cause 
of  action  for  unliquidated  damages  is  not  perpetually  barred,  but 
suspended  for  a  fixed  period,  that  is,  until  the  claimant  has  done 
a  particular  act,  will  form  a  defence  to  an  action  brought  on  the 
original  cause  of  action  before  the  prescribed  period.  Thus  in 
Stracey  v.  The  Bank  of  England  (r),  it  appeared  that  certain 
stock  of  the  plaintiffs  was  transferred  under  a  forged  power  <^ 
attorney ;  the  Bank  of  England  offered  to  replace  the  stock,  if 
the  plaintiff  would  first  prove  the  amount  under  a  commission  of 
bankruptcy  issued  against  a  firm  in  which  the  forger  of  the  power 
had  been  a  partner.  After  this  offer  the  plaintiffs  received  a 
dividend,  and  engaged  to  tender  a  proof  of  their  demand  under 
a  commission  of  bankruptcy.  It  was  held,  that  they  could  not 
sue  the  Bank  in  respect  of  the  stock,  till  they  had  fulfilled 
their  engagement,  to  tender  the  proof  under  the  commission  of 
bankruptcy. 

in  an  action  upon  the  case  for  wrongfully  causing  a  capias  ad 


in  James  v.  David,  5  T.  R  143;  and 
of  Eyre,  C.  J.,  in  Lt/nn  v.  Bruce,  2  H. 
Bla.  318.  It  xvas  tliere  held,  that  the 
creditor  could  not  sue  on  a  promise  by 
a  debtor  to  pay  part  of  a  debt  in  satis- 
faction of  the  whole  ;  for  there  was  no 
mutuality.  And  his  lordship  stated 
that  an  accord  executor//  is  no  bar, 
becaase  no  remedy  lies  for  it  for  the 
plaintiff.  It  b  evident  that  the  Chief 
Justice  alluded  to  cases  of  bare  pro- 
mises to  render  satisfaction, not  founded 


on  a  new  consideration  and  binding 
on  the  creditor.  A  right  of  entry  ac- 
quired by  an  omission  to  repair  afUr 
three  months^  notice  is  suspended,  but 
not  waived,  by  an  agreement  to  allow 
the  tenant  furthertime  to  repair;  Doew. 
Brindley,  1  Nev.  <$y:  M.  1  ;  4  B.  & 
Ad.  84.  S.  C. 

(q)  Cariwright  v.  Cooke,  3  B.  &  Ad- 
701. 

(r)  4  M.  &  P.  639;  6  Bing.  7M, 


defences: — ACCORD    AND   SATISFACTION.  591 

satisfaciendum  to  be  indorsed,  to  levy  more  money  than  was 
claimable  thereon,  it  appeared  that  the  defendant  was  discharged 
out  of  custody  upon  the  writ,  by  virtue  of  a  Judge's  order,  upon 
certain  terms,  constituting  a  new  and  mutual  agreement  between 
the  parties,  and  embodied  in  the  order.  And  ParkCy  J.,  said,— > 
*>  In  considering  the  terms  of  this  order,  I  am  inclined  to  think 
that  there  is  evidence  of  a  mutual  agreement  between  the  parties, 
upon  good  consideration,  to  forego  the  action  for  charging  the 
plaintiff  in  execution  for  too  much ;  and  an  agreement  giving  the 
plaintiff  a  remedy  for  the  breach  of  it,  or  an  accord  executed, 
where  there  was  no  remedy  by  action  upon  the  accord  itself, 
is  a  bar  to  an  action  for  unliquidated  damages"  (s). 

The  assignment  by  deed  of  property,  for  the  purpose  of 
securing  debts  due,  and  to  be  due,  with  a  power  of  sale  on  giving 
six  months^  notice,  is  only  to  be  viewed  as  a  ccIUUerai  securUi/j  and 
does  not  suspend  the  remedy  by  action  for  the  debts  against  the 
debtor,  although  no  such  notice  has  been  given  ;  there  being  no 
express  stipulation  in  the  deed  that  the  remedy  by  action  should 
not  be  adopted  {t). 

The  effect  of  taking  a  bill  of  exchange  or  promissory  note,  on 
account  of  a  debt,  will  be  considered  hereafter. 

It  is  necessary  that  the  satisfaction  should  be  in  legal  contem- 
plation advaritageous  to  the  party  agreeing  to  receive  it ;  it  is 
inoperative  if  it  appear  that  it  could  not  possibly  afford  him  an 
equivalent  benefit  or  compensation  (u). 

On  this  ground,  the  receipt  of  part  of  a  debt,  as  a  discharge  of 
the  whole,  is  in  general  no  satisfaction  of  the  remainder,  although 
the  receipt  express  that  the  sum  is  received  as  a  composition ; 
except  in  the  instancesto  which  we  have  already  adverted  (x). 

In  an  action  for  taking  cattle,  it  is  no  plea  that  it  was  agreed 
that  the  plaintiff  should  have  his  cattle  again,  and  that  they  were 
returned ;  for  this  is  no  satisfaction  of  the  injury  sustained  from 
the   detention  (y).     Nor  is  an  agreement  not  under  seal,  that 


(s)  Wentworth  t.  BuUen,  9  B.  &  C.  (/)  Emes  v.  Widdowsan,  4  C.  &  P. 

840,850.    Mr.  Justice  Parke  referred  151.                              _j     a       i- 

to  Cane  v.  Barber,  ante,  589,  note  (o) ;  (ti)   Bac.  Ab.,  Accord,  A. ;  Com. 

and  Crofu  v.  Harris,  Carth.  187 ;  but  Dig.  Accord,  B.  1. 

those  cases  do  not  appear  to  be  ex-  («)  Ante,  578,  531. 

actly  in  point  Sec  Reniger  v.  Fogasta,  (y)  Pei^oe  $  Case,  9Rep.  78  a ;  1  Rol. 

Plowd.  5,116.  Abr.  128,  /.  35. 
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the  parties  should  be  quit  of  actions  against  each  other,  a 
sufBcient  satisfaction  (a). 

It  is  no  plea  to  debt  on  bond  given  to  a  firm,  that  the  daim  was 
assigned  or  transferred  to  the  account  of  a  new  firm,  on  the  obligees 
dissolving  partnership,  and  some  of  them  quitting  the  firm  {by. 

J.  C.  being  indebted  to  S.,  and  R.  C  being  indebted  to  S.^  and 
also  to  J,  C.f  it  was  verbally  agreed  between  the  three,  that  S. 
should  transfer  the  debt  due  to  him  from  J,  C,  to  the  account  of 
R.  C. ;  and  S.^  in  pursuance  of  such  agr^ment,  delivered  to 
R,  C.  an  account,  in  which  the  latter  was  charged  with  the  debt 
due  from  J.  C  to  i^. ;  it  was  held,  that  J.  C  was  not  thereby 
discharged,  there  being  no  satisfaction  to  S.  (c). 

In  debt  upon  bond^  the  defendant  pleaded  that  he  released  to 
the  plaintiff  all  his  equity  of  redemption  of  and  in  certain  pre. 
mises,  in  satisfaction  of  all  bonds  from  the  defendant  to  the  plain- 
tiff. On  demurrer,  **  the  court  were  clearly  of  opinion,  1st,  that 
a  release  of  an  equity  of  redemption  was  nothing  at  all  in  the  eye 
of  the  law  (d) ;  and,  ^dly,  that  this  being  a  debt  upon  an  obli- 
gation without  any  condition,  satisfaction  must  be  pleaded  to  have 
been  by  deed^  (e). 

If  a  bill  of  sale  of  goods  be  taken  in  satisfaction  of  a  bond  debt, 
and  it  be  afterwards  discovered  that  the  bill  of  sale  is  void,  in 
consequence  of  the  debtor  having  previously  committed  an  act  of 
bankruptcy,  the  creditor  may  treat  the  bill  of  sale  as  a  nullity, 
and  it  cannot  be  pleaded  as  an  accord  and  satisfaction  {/), 

In  an  action  of  assumpsit,  the  defendant  pleaded  specially  that 
the  plaintiffs,  in  Easter  Term,  1827,  impleaded  him  for  the  same 
causes  of  action,  and  that  in  Trinity  Term  he  pleaded  the  general 
issue  to  that  action,  and  paid  5/.  15^.  into  court ;  that  the  plain- 
tiffs' costs  were  taxed  at  8/.  5*.  6d,,  and  that  they  agreed  with  him 


(fl)  James  v.  David,  5  T.  R.  HI ; 
Rol.  Ah.,  Accord;  DavisY.Ockhamf  Sty. 
245 ;  Dighton  v.  Whiting^  Lutw.  67  ; 
Com.  Dig.,  Accord,  (B  1 .)  But  an 
agreement  by  defendant  to  destroy 
certain  evidences  or  documents  may 
be  a  sufficient  accord  and  satisfaction 
as  to  a  tort  committed  ;  Lane  v.  Ap- 
plegate,  1  Stark.  It.  97. 

(b)  Parker  v.  Wise,  6M.  Sc  Sel  23J). 
See  as  to  the  extinguishment  of  a  debt 
by  ibe  substitution  of  a  new  debtor 
by  consent  of  all  parties,  ante,  482. 


(c)  Cuxnn  V.  Chadley,  3  B.  &  C 
591  ;  5  D.  dfe  R.  417,  S.  C. 

((/)  Perhaps  this  reason  for  tJie  de- 
cision may  be  doubtful.  Therelea<« 
of  an  equity  of  redemption  would 
seem  to  be  a  sufficient  consideration  for 
a  promise ;  and  if  so,  it  is  of  some 
ralue  in  law ;  see  ante,  36,  37. 

(e)  Prexton  v.  Christmaa,  9,  Wils. 
8G. 

(/•)  llallwSmaUwood,  Peake's  Add. 
C.13. 
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to  take  the  sum  of  5/.  \5s,  out  of  court;  that  the  defendant  paid 
the  costs  to  the  plaintiffs,  and  that  they  accepted  and  received  the 
5L  Ifhs.j  together  witli  those  costs,  in  satisfaction  and  discharge 
of  the  promises  mentioned  in  the  declaration.  The  plaintiffs 
replied,  that  they  did  not  agree  with  the  defendant  to  take  and 
receive  the  5/.  1j5.  out  of  court,  and  did  not  accept  and  receive 
the  same,  together  with  the  said  costs,  in  satisfaction  and 
discharge  of  the  pn)mises  mentioned  in  the  declaration  At  the 
trial,  it  appeared  that  the  plaintiffs  received  their  taxed  costs;  but 
gave  notice  to  the  defendant  that  they  would  not  take  the  5L  lbs. 
out  of  court,  and  that  they  should  take  out  a  rule  to  discontinue 
the  action,  on  payment  of  costs — the  5/.  \5s€  remained  in  court. 
These  latter  costs  were  taxed  and  paid.  It  was  held,  first,  that 
the  plaintiffs,  in  having  received  the  amount  of  their  costs,  could 
not  Ik?  considered  as  having  accepted  the  5L  15*.,  together  with 
those  costs  in  satisfaction  of  the  promises  in  the  declaration  ;  and 
that  if,  in  point  of  law,  it  could  have  been  so  considered,  the  de- 
fendant ought  to  have  pleaded  that  matter  specially ;  secondly, 
that  the  defendant,  by  receiving  his  costs,  had  assented  to  the 
discontinuance  of  the  action,  upon  the  terms  of  the  rule  to  dis- 
continue (y). 

4thly.  '1'hat  a  Bill  of  Exchange,  ok  other  negotiable 

Security,  has  been  taken  for  the  Debt  (jj). 

It  is  a  good  plea  to  an  action  for  the  recovery  of  a  simple 

contract  debt,  that  the  plaintiff  has  taken,  for  and  on  account  of 

Uy  a  bill  of  exchange  or  promissory  note,  accepted,  made,  or 

•indorsed  by  the   debtor,  for  the  same  amount,  payable  to  the 

creditor  himself,  or  at  his  instance  to  a  third  person  (A).    This 

defence  is  not  founded  on  the  notion  that  the  bill  or  note  operates 

as  an  absolute  payment  or  extinguishment  of  the  original  debt,  or 

changes  its  nature,  or  amounts  to  accord  and  satisfaction.     For 

the  right  to  sue  upon  the  original  demand,  without  declaring  upon 

the  bill  or  note,  revives  on  the  dishonour  of  the  instrument  (i). 

The  reason  that  the  instrument  is,  during  its  currency,  a  bar  loan 

action  for  the  debt,  is,  that  the  entering  into  a  new  engagement 

(/)  Power  V.  Butcher,  10  B.  ^:  C.  {h)   Kenlake  v.   Morgan,  5  T.  U. 

329.  513  ;  Strdman  v.  Gottchf  1  Esp.  K.  3; 

(g)  The  niles  on  pleading  of  Hilary  Rex  v.  Dawson,  Wightw.  32. 

TennlH34, rentier  it  necessary  to  plead  (t)  P^tckford  v   Maxwell,  6  T.  R. 

this  defence  specially  ;  sec  Plea,  Cbil.  52;  Owenson  v.  Mone^  7  T.  K.  64. 
jun.  un  Bills  cliap.  7. 
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and  security  by  becoming  a  party  to  an  instrument  which  sub- 
jects the  debtor  to  peculiar  liabilities,  or  afibrds  the  creditor 
fresh  and  peculiar  rights,  constitutes  a  new  and  good  con»der- 
ation  for  giving  credit.  During  the  currency  of  the  security,  the 
original  remedy  is  therefore  suspended,  or  in  abeyance.  There 
being  a  new  consideration,  the  case  docs  not  fail  within  the  rule^ 
that  a  mere  gratuitous  promise  to  give  time  for  payment  of  a  debt 
previously  incurred  is  not  binding  (^j). 

Where  an  action  is  brought  u[X)n  a  bill  of  exchange  or  pro- 
missory note,  and  also  for  gcxxls  sold,  and  the  plaintiff*  proves  the 
bill  or  note,  (without  showing  the  consideration  for  it,)  and  also 
the  goods  sold ;  and  it  appears  that  the  price  became  due  before 
the  bill  or  note  was  given ;  a  presumption  arises  that  the  instru- 
ment was  given  for  the  goods  (A).  And  where  in  an  action  on  a 
note,  with  a  count  on  an  attorney's  bill  for  300/.,  it  appeared  that 
tlie  note,  which  was  for  87/.  4^.,  was  given  at  a  time  when  busi- 
ness to  the  extent  of  17/.  only  was  done ;  yet,  as  the  plaintiff  gave 
no  evidence  as  to  the  consideration  for  the  note.  Lord  Tentcrden^ 
C.  J.,  left  it  to  the  jury  to  say,  whether  the  note  was  given  in 
satisfaction  of  the  bill,  for  business  done  up  to  the  time  of  its 
dale,  or  whether  it  was  an  entirely  distinct  transaction  (l). 

Until  the  bill,  &c.  has  been  dishonoured,  the  remedy  for  the 
debt  is  suspended^  whether  the  instrument  were  payable  to  the 
creditor  only,  or  be  payable  to  him  or  order,  and  is  therefore 
negotiable;  nor  is  it  material  that  the  creditor  has  not  indorsed 
it  to  a  third  party.  And  if  a  reneiced  hiW  be  taken  for  the  amount 
of  the  former  bill,  no  action  can  be  maintained  upon  the  latter, 
even  for  the  recovery  of  the  expenses  of  noting  and  postages, 
whilst  the  first  bill  is  current  (///). 

But  an  express  agreement  by  a  creditor  to  take  a  bill  or  note 
for  the  full  amount  of  his  debt,  as  an  ahaoUite  and  unconditional 
payment  or  extinguishment  thereof,  destroys  the  ritrht  of  action 
as  for  such  debt,  and  leaves  the  creditor  without  remedy,  except 
upon  the  instrument  (u).  It  vSeems,  that  on  taking  from  a  debtor 
the  bill  of  a  third  person,  the  omission  to  retjuire  the  debtor's 


{j)  See  a/l<f,  32,3;J,  4J,  4-1.  (w)  Drown    v.   Ktirby,  2  B.  <Sc    P. 

{k)  Muiries.  liarrii^yiiiiiCi,  Sc   M.  /)IH.     See  Kxp.   /il^irkhurn,    10    Ves. 

322.  2i)»J;  Ciunidije  v.  AUcnhif,  (>  H.   S:  C. 

(/)  King  v   Martin,  3  C.  \'  P.  317.  MHl,  382,  384  ;   J>  Dow].  V  Tl.  391 ; 

(rn)  Kendrick  v.  Lomax,  2  C.  \:  J.  Tempest  v.  Oidy  1  M.uldt)x, 89. 
40:k 
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indorsement  is  not,  per  se^  sufficient  |>roof  that  he  was  not  to  be 
liable  for  the  precedent  debt,  if  the  bill  were  dishonoured  (o). 

If  no  credit  were  originally  agreed  upon,  the  creditor  may  sue 
for  his  debt,  although  he  has  taken  a  bill  or  note  not  due ;  pro- 
vided the  instrument  be  void  on  account  of  the  insufficiency  of 
the  stamp,  [but  it  seems  to  have  been  decided,  that  in  such  case, 
the  creditor  must  first  apply  to  the  debtor  to  give  another  bill  (/;)]; 
or  be  a  forgery  {q) ;  or  be  a  worthless  bill  fraudulently  passed  to 
him,  that  is,  if  the  parties  thereto  were  at  the  time  persons  of  no 
property,  and  the  debtor  were  then  aware  that  the  instrument 
was  of  no  value,  and  was  concocted  for  undue  purposes  (r). 

There  are  some  instances  in  which  the  non-payment  of  the 
bill  or  note,  when  due^  affords  the  creditor  no  right  of  action 
against  his  debtor  for  the  original  demand.  These  instances  we 
will  shortly  notice. 

If  the  debtor  stand  in  such  a  position  in  reference  to  the  bill 
or  note  (^),  that  by  the  lawaflfecting  negotiable  instruments  of  this 
nature,  he  was  entitled  to  a  regular  presentment  for  payment,  and 
due  notice  of  dishonour;  and  the  creditor  or  holder  be  guilty  of 
laches  or  neglect  in  regard  to  such  presentment  or  notice,  so  that 
the  debtor  is  exonerated  from  liability  on  the  instrument ;  then 
he  becomes  equally  relieved  from  responsibility  for  the  original 
debt  (t). 


(r))  Exparle  Blackbuniy  10  Ves  206. 

(p)  Sec  Swears  ?.  IVeUs,  1  Ksp.  R. 
317.  In  this  case  the  creditor,  \%hose 
debt  was  due,  agreed  to  take  part  down, 
and  the  remainder  by  a  note  payable 
at  a  future  day.  Part  was  paid,  and  a 
note  on  a  wrong  slump  was  by  mistake 
given.  It  was  held  by  lA)rd  Keny(»n, 
C  J.,  that  the  creditor  having  taken 
part  of  the  money  according  to  the  cou- 
Uact,  was  bound  to  \^ait  until  the  time 
when  the  security  would  become  due, 
unless  in  the  meantime  the  party  had 
refused  to  givea  note  properly  stan)j)ed. 
And  s<;e  Chumherlain  v.  Palarive^  2 
Wils.  363.  But  it  isdiflirult  to  disco- 
ver upon  what  principle  there  is  a 
legal  obligation  to  demand  another 
bill.  The  immediate  part  payment  of 
a  debt  then  in  arrear,  could  not  con- 
stitute a  binding  consideration  for  a 
promise  to  give  time  for  the  discharge 
of  the  remainder. 

(q)  Camidge  ?.  Allenhyy  (i  B.  &  C. 
385,  //er  LUtUdaU,  J.;  9  D.  &  R.391, 
S.€. 


(/•)  StediruiH  V.  Gooch^  1  E  p.  R.  3, 
5  *,  per  I^a'jlet/y  J.,  in  Camidge  v.  Al- 
lenhy^  ubi  suprd  ,■  Hawse  v.  Crawe^ 
Ry.  &  M.  414. 

(»)  In  general,  every  party  to  a  bill 
or  note,  except  the  acceptor  of  the 
bill,  or  maker  of  the  note,  is  discharged 
from  liability  thereon,  if  the  holder  do 
not  present  the  instrument  for  pay- 
ment on  tlie  (lay  it  became  due,  and 
give  the  other  parties  to  the  instru- 
ment due  notice  of  dishonour.  A 
subsecpicnt  promise,  or  part  paynitiit, 
is  a  uaiver  of  the  ciTect  ol'  the  lachc*^. 

(/)  Sim  Smith  v.  Wilstm,  Andr.lb?  ; 
Uebden  v.  Harfsiuky  4  Ksp.  40; 
Bridges  v.  Betry,  3TaunL  130;  Chit, 
jnn.  on  Bills,  H04,  S.  C.  See  itl.  54, 
55,  57,  100,  n.     If  the  creditor  take 

{)rovinciul  or  country  bank  notes  for 
lis  debt,  and  the  bankers  have  faile^U 
he  may  return  the  notes  to  tlie  debtor 
witliin  a  reaM)nabIr  time^  instead  oi 
presenting  them  ;  Botftrs  v.  Lam/fordf 
1  Cr.  &  Meeson,  (i37. 


^  <^ 


o 


5i)6 


defences: — A    BILL    OF    £XCHAN(;£    TAKEN. 


Tlie  defendant,  being  indebted  to  the  plaintiff',  gave  biiu  a  pro- 
missory note  for  45/.,  which  was  dishonoured.  The  latter  after- 
wards agreed  to  accept  5s.  in  the  )x>und,  to  be  secured  by  an 
acceptance  of  a  bill  for  11/.  5s.  ^  to  be  (irawn  by  the  defendant 
upon  his  brother,  which  was  accordingly  given ;  but  the  original 
note  remained  in  the  plaintiff  *s  possession,  and  was  to  revive,  if 
the  acceptance  was  not  honoured.  The  bill  was  not  paid  the  day 
it  became  due ;  but,  on  the  following  morning,  the  defendant 
tendered  121.  to  the  plaintiff,  including  its  amount,  and  expenses 
thereon,  which  the  latter  refused  to  acce))t,  and  brought  an  action 
upon  the  note  for  45/.  The  court  held,  the  plaintiff  was  not 
entitled  to  recover,  as  he  had  not  demanded  payment  of  the  bill 
of  the  defendant,  the  drawer  thereof,  before  the  tonder,  as  he 
ought  to  have  done  (u). 

Where  a  renewed  bill  is  taken,  and  paid,  the  party  is  not  justi- 
fied in  suing  oii  the  former  h'dU  which  was  left  in  his  hands ; 
although  costs  incurred  in  taking  a  warrant  of  attorney  as  an 
additional  security  are  left  unpaid,  contrary  to  agreement  (j:). 

And  if  the  creditor  lo&e  the  bill  or  note,  either  before  or  aJUr 
it  was  due,  so  that  he  cannot  produce  it  at  the  trial,  he  can  neither 
maintain  an  action  at  law  (^)  against  his  debtor,  upon  the  bill  or 
note  (even  if  the  latter  were  the  aticeptor  or  maker  thereof,)  or 
for  the  original  debt ;  provided  the  instrument  were  at  the  time 
of  the  loss  indorsed  in  blank  (:),  or  otherwise  negotiable  by  mere 
delivery,  so  that  the  instrument  nn'ght  possibly  get  into  the 
hands  of  a  l)ona  fide  holder,  who  could  sue  the  debtor  thereon  (a). 
And,  under  these  circumstances,  the  debtor  is  not  liable,  although 
he  may  have  promised  payment,  if  there  be  no  new  and  sufficient 
consideration  (6).  But  the  remedy  is  not  absolutely  extinguished  > 
it  is  merely  suspended  until  the  bill  or  note  be  found  (c;. 


(«)  Soward  v.  Palmtr,  2  MiM/if, 
274;  8  Taunt.  277,  8.  C 

(a?)  Dillon  v.  liimtner^  1  Biiifj.  100. 
Ill  Sorris  V.  Ai/lett^  2  C;imp.  Rep. 
.329,  an  action  liavinjj  been  br(»nj»:lil 
against  the  acceptor  of  a  bill,  it  was 
af;;rec(l  he  should  /mi//  the  costs  and 
jjive  a  new  bill.  The  bill  was  given  ; 
but  the  costs  beinj^  unpaid,  Lord 
KJlenhnrovtjh  is  report-  d  t(»  bavc  de- 
cided, that  the  plaintiff  nii;,^ht  sue  on 
the  first  hill,  although  the  sec«»nd  wns 
ourstanding  in  the  hands  of  an  in- 
dititsee,  and  might  have  execution  on 
di'livering  up  the  subsUluled  V\\\. 


(//)  A  court  of  e<|uity  uill  enforce 
]»avnient  on  n  prupt-r  indeinnitv  heini: 
given,  0  \:  10  W.  3,  c.  17,  s.  li ;  IM- 
m  V.  [)n({,l,  '\  Vncv.  17t». 

(z)  An  indorsvnienl  in  blank,  is 
wluMf  the  iu(ioi"ser  merely  writes  his 
name  across  the  back  of  the  insmi- 
incnt. 

\^n)  Uansard  v.  Robinson^  7  B.  ^c  C 
00;  RoUew  Watson,  12  Moor,  510; 
4  Hing.  27.^  S.  C. ;  Chiltv  B.  8lh  ed. 
2!n  to  207. 

{h)  Hansard  v.  Robinson. 

(r)  Drnt  v.  Dunn,  3  Camp.  2i»6. 
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The  taking  a  bill  for  a  debt  is  a  prima  facie  or  prexumpiivc 
discharge  or  payment  of  the  demand,  and  it  becomes  necessary 
for  the  creditor  to  rebut  the  inference.  It  is  therefore  a  sufficient 
plea  to  an  action  for  a  simple  contract  debt,  that  the  defendant, 
who  was  the  payee  of  a  note,  &c.,  indorsed  it  to  the  plaintiff,  "  for 
and  on  account  of  the  debt,"^  although  the  note  is  overdue ;  with- 
out showing  in  the  plea  that  the  note  was  paid,  or  was  by  express 
contract  taken  absolutely  as  payment ;  or  that  the  plaintiff  has 
l>een  guilty  of  laches  in  regard  to  it ;  or  any  other  circumstances 
which  negative  the  plaintift*'s  right  to  resort  to  his  original  de- 
mand, on  the  instrument  being  dishonoured  ((/). 

For  the  same  reason,  where  the  creditor  has  taken  the  bill  or 
note  of  a  thtrd  person  for  the  former  debt,  and  upon  dishonour  of 
the  instrument  brings  an  action  for  Huch  original  debt,  and  the 
debtor  show  at  the  trial  that  the  bill  or  note  was  taken  on  account 
thereof-  it  is  incumbent  on  the  creditor  to  prove  those  circum- 
stances which  obviate  the  effect  of  taking  the  bill,  and  revive  the 
original  demand  ;  as  that  reasonable  diligence  was  used  to  obtain 
payment  from  the  acceptor  or  maker  (e).  But  where  the  debtor 
is  not  a  party  to  the  bill  or  note,  it  seems  that  he  cannot  require 
proof  of  a  fdrict  presentment  of  the  instrument  for  |)ayment,  or  that 
he  had  formal  notice  of  dishonour,  according  to  the  custom  of 
merchants ;  and  caimot  defend  even  where  no  presentment  has 
l>een  made,  or  notice  given,  if  it  appear  that  he  was  not  thereby 
prejudiced  (/*). 

If  the  debtor  were  the  acceptor  of  the  bill,  or  maker  of  the  note, 
although  he  is  not  entitled  to  presentment,  &c.;  yet  if  the  creditor 
sue  him  for  the  original  demand,  and  it  appear  that  the  bill  was 
given  on  account  thertx)f,  the  plaintiff*  must  produce  it  to  show  its 
dishonour,  and  that  it  is  not  held  by  a  third  person,  or  that  it  is 
upon  a  wrong  stamp  {g) ;  or  must  show  that  it  was  dishonoured, 
and  has  been  destroyed  ;  or  prove  that  it  is  within  his  controul, 
as  that  it  lies  protested  for  dishonour  in  the  hands  of  his  foreign 
agcntsy  &c.  (/*). 

(d)  .See  ante,  r)!)3,  note  (/i).  {if)  See  Cundy  y.  Marriott,  1  B.  & 

(e)4  Ann,  c.  i),  s.  7;  /^nJves  v./yerry,  Ad.   (\QiS\  WiUon  \\  Vysar,    4  TauDt. 

3  Taunt.  130.                                      '  2«8. 

(/*)  Ilolhrow  V.  Wilkinsj   1  B.  Sc  C.  (h)  Iladwenv.Mendizabel^lOMooTet 

10;  2  l)o\^l.  (V  K.  ;">9;   Vart  Wort  v.  477;   2  C.  &  P.  20,    S,  C;    Burden 

Woolleij,  3  H.  (Sc  C.  43i> ;  5  Dowl.  cS:  K.  v.  llalton,  1  M.   Sc  P.  223  ;   4  Biok. 

347;  Hurray  v.  Kiny^o  B.  <!^  A1.  165;  454,  iS.  C.     In  the  latter  case,  the  ac- 

Swinyurd  v.  limirs,  6  M.  V  Scl.  (i2  ;  tiou  was  for  goods  sold,  for  the  price 

see  (t(H>dirhi  v.  CoateSy   1  M.  \  Roh.  of  which  bills  bad  been  given  by  the 

*0  M.» 
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If  a  creditor  take  from  his  debtor  a  bill  drawn  by  the  laitef 
upon  a  third  person,  and  after  the  bill  has  been  accepted  the 
f:rcditor  alter  the  bill  in  regard  to  the  time  of  payment,  he  makes 
the  bill  his  own  ;  and  it  operates  as  a  satisfaction  of  the  original 
debt,  although  it  be  dishonoured  (i). 

A  creditor  does  not  lose  his  remedy  against  his  original  debtor 
for  a  precedent  debt,  by  taking  for  it  the  bill  or  note  (afterwards 
dishonoured,)  of  the  a^ent  of  the  debtor  without  his  con.-ent  (j). 
But  where  the  seller  of  goods  received  from  the  purchaser  an 
order  upon  his  banker  for  the  price,  and  the  latter,  (with  whom 
money  had  been  deposited  to  meet  that  and  other  demands), 
offered  to  pay  in  cash,  deducting  discount  for  the  period  of  credit, 
or  by  a  bill  upon  a  third  (K^rson,  which  the  seller  elected  to  take : 
it  was  held,  that  although  the  bill  were  afterwards  dishonoured, 
he  could  not  sue  the  purchaser  fur  the  price  of  the  goods  (A'). 

The  taking  the  bill  or  note  of  one  of  several  members  of  a 
Jirm^  for  a  partnership  debt,  will  not  discharge  the  original  claim 
against  all  the  partners,  in  the  event  of  the  instrument  being  dis- 
honoured (/).  -4.,  B.,  and  C.  were  in  partnership  in  trade.  A. 
retired  from  the  firm,  and  notice  of  that  fact  was  given  to  />.,  a 
creditor  of  the  firm,  and  that  B,  and  C  a)ntinue(l  the  business, 
and  assumed  the  funds,  and  charged  themselves  with  the  debts  of 
the  partnership.  The  baLmce  due  to  D.  was  transferred  to  his 
credit  by  the  new  firm,  andZ).  was  informed  of  this  transfer,  and 
assented  to  it.  Me  afterwards  drew  u[^)n  the  new  firm  for  a  part 
of  this  balance,  and  they  accepted  and  paid  his  bills.  The  new 
firm  having  become  insolvent,  it  was  held,  that  A.  continujeil 
liable  for  the  remainder  of  the  debt  due  to  D,  from  the  old  firm  (?/i). 

As  regards  the  immediate  parties  to  a  bill  or  note,  the  debt 
between  them  which  formed  the  consideration  for  the  instrument, 
may  be  inquired  into,  either  wholly,  or  in  part ;  and  the  holder 


defendant.  The  plnintifT  produced  the 
bills  overdue  and  dislionoured,  at  the 
trial;  but  it  appeared,  that  when  the 
action  was  brought^  the  bills  were  in 
the  hands  of  tliird  parties,  who  sent 
them  before  the  trial  tu  the  plaintiff, 
without  any  money  passing.  There 
was,  however,  no  evidence  tliat  the 
bills  had  been  transferred  to  the  tliird 
parties  for  value.  The  court  held, 
that  the  action  was  maintainable. 
Semble,  that  if  it  had  appearc<l  that 
the  third  jmrtics  hehl  th<'  bills  Jin- 
ivr/ttr,  when  the  action  nns  \>t\>\\\!;\\1  , 


such  action  could  not  have  been  main- 
tained. 

(i)  Aiderson  v.  Langdaie,  3  B.  \ 
A<1.  6H0. 

(j)  Robinson  v.  Bead,  9  B.  ^c  C 
449;  4  Man.  &  R.  341),  and  cases  there 
cited. 

ik)  Smith  y.Ferrand,  7  B.  A:  C. 
19;  9  Dowl.  S:  \\.  803;  Strong  v. 
Hart,  6  11.  V  C.  I  «0 ;  9  Howl.  .Sc  R.  \m 

(/)  3  Chittv's  Com.  I.aw,  132. 

(m)  David  V.  Elf  ice,  ;>  B.  &  C  196; 
7  Dowl.  Sc  R.  6JK), 
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shall  recover  no  more  than  the  real  amount  ottite  iU  amt  u  Ira 
irom  the  defendant  (t>).  But,  even  between  tixh  j»ro^^  r  i& 
instrument  were  given  upon  a  tpecial  contratt,  «'in:-L  na-  mm 
been  entirely  rencinded  (o),  and  is  not  xhciig  vcia  <a.  k-ouk.  a 
Jraiid,  &C.  (p).  the  partial  failure  of  con^ideratkn  wW.  rfai. » 
defi-nce  whatever,  and  the  full  amtMint  of  liit  bii  •bL  m 
nvcvcri'd  ;  where  the  reduction  claimed  by  the  6 
iiuiount,  in  rcBpect  of  the  plaintilf's  partial  no-itrHie 
contract,  involves  .1  question  of  uniiquidatea  t 
ifahill  ItGfrjven  for  the  price  of  a  hor^.  deittrj^csiK  ^ 
soimd,  but  which  \n  not  m,  and  has  not  been  retsiva  bbc 
plaiiiiiH';  or  for  the  price  of  poods  of  iesf  rwiu  nun  :»  ] 
char^-il  {q) ;  or  for  n  preuuiim  agreed  1:  w  sml  *■ 
fipprenlice,  hound  by  nn  apprenticeship  owe  vma  j-  mrrm 
!<tani|)ed,  hut  upon  which  the  master  irn*  t.eiE  vk  h^s^ 
appn'ntice  for  a  tiuie,  and  which  may  bt  t^wktb  -«■.  r- 
pniperty  slatnpetl  (f) ;  ur  for  the  amouir  uf  i  uKjhiUL-.iMa 
by  the  defendant  to  the plaintifl',  fcrnKa*  k  ki^^ki^ 
lattcrof  certain  promises  of  which  tin  tieffnamnm^'jmi^^^ 
but  which  lease  the  plaintitl'  has  rvfiMH.  i.  ^^.  -■  ."n^^ 
of  the  price,  (payable  by  instalioetiit  ■ 
estate  sold  subject  to  a  moriga^t,  bu:  ■ 
in  consc<]iienee  of  the  mortgaeet  mi^K: ' 
aiice,  the  vendor  not  havioK  reiim±  &  j 
redemption,  h>  that  the  connct  1-  sL  ^ 
of  conminnicating  a  supprnied  u»  OMnv^ 
be  of /^««  value  than  was  anticiisHE.  tf.-- 
the  full  amount  secured  by  tte  1 
to  obtain  damages  by  citN»  warn 
a  toUilJh'ilurc  of  coundemio. 

(h)  Cliittv  im  Rills,  ktl  «.  -7-  ^ 
BK:  ChiUy,,)uii.  iin  RiTlr.  kk   b^ 
(ol  See  imle,  ATS,  .'■ir4 
(}p)  ('liiit>\  IlilK.fx.t,  •i.'t.^     • 

V.   fiinyrarr,   3  TiiiitL   1     s'^r-  ' 

Hamfiiril.  3  Stnrli.  K.  17;  * 

(d)  .Wiifli»ni  V.  r<rw    ■— ■  ■ 

Al  :  Jl/»rw  v.A,V»*.i.u    .  i«K  « 

40 ;  7  Rb'I,  4K3 !  i.  -ilt^  -«-.  r  _  i, 
Ti/r  V.  fiirgiiHf,  i:  '  am      a-     w 
herd  \.  flflh-ia..  V    -  ^,41 

fr)  ,l/a«.,  .    /...     I .       .      —  , 
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This  rule,  which  excludes  an  investigation  as  to  the  amount  of 
consideration,  where  the  precise  extent  of  reduction  is  not  a 
matter  of  easy  pecuniary  calculation,  and  which  draws  a  distinc- 
tion between  an  action  on  the  original  transaction  itself,  to 
recover  the  price  reserved,  &c.,  and  an  action  U)X)n  the  security^ 
seems  to  have  been  gradually  introduced  as  a  rule  of  convenience. 
But  it  evidently  leads  to  circuity  of  action,  and  an  increase  of 
litigation  ;  and  may  frequently  create  injustice,  as  if  the  plaintiff* 
suing  on  the  bill  be  insolvent,  &c.  The  objection  that  the  party 
suin^  on  the  bill  docs  not  come  prepared  to  go  into  the  original 
consideration  might  readily  be  removed  by  requiring  proof  of 
a  notice  to  him  that  the  consideration  will  be  disputed,  &c. 

Where  it  is  part  of  the  original  terms  of  a  contract  for  the  sale 
of  goods,  that  the  price  shall  be  paid  by  a  bill  or  note,  to  be  due 
at  a  future  period,  and  the  party  who  was  to  give  the  bill  refuse  to 
do  so  on  request,  the  remedy  to  be  adopted,  during  the  period 
thus  agreed  upon  for  credit »  is  a  special  action  of  assumpjtit  for 
not  accepting  or  giving  the  bill  or  note ;  and  the  common  count 
for  goods  sold  will  not  be  sufficient,  unless  the  action  be  brought 
qfier  the  expiration  of  such  credit  (y). 

Even  the  actual  payment  of  a  smaller  sum  cannot  in  law  l)e 
deemed  satisfaction  of  a  larger  demand.  The  residue  of  the  debt 
still  remains  due  {z) :  ujbrtioriy  a  bill  for  part  of  a  debt  leaves 
the  remainder  unsatisfied.  Therefore  to  an  action  for  100/., 
claimed  in  the  declaration,  it  would  be  no  good  plea,  that  the 
plaintiff,  on  account  of  such  100/.,  took  a  bill  for  50/ :  such  a  plea 
is  bad  on  general  demurrer.  The  proper  course  in  such  case  is^ 
to  plead  "  as  to  50/.,  part  of  the  100/,**  that  the  instrument  was 
taken  for  such  50/. ;  instead  of  applying  the  plea  to  the  whole 
amount  laid  to  be  due  (a). 


(y)  Musten  \,  Pricey  4  East,   147;  (a)  Thomas  s.Heathomy  2  B.  StC. 

Bnioke  V.  White,  1  Ne^K.3:J0;  Tay-  Ar7 ;   3D.  .Sc  R.  r>47,  Js.  C;  Bidt  v. 

lor  V.  Briffgs,  Mood.  iSc  M.  30,  note.  WaUum,  12  .Moore,  82  ;  4  Hing:.   273, 

{z)  Anie,  57S  S.  C. 
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Sthly.  Release  of  the  Claim  bv  the  Act  of  the  Party, 

« 

OR  BY  OPERATION  OF  LaW. 

1.  Form  and  effect  of  express  Releases. 

2,  B//  whom  executed, 
.S.  To  whom  executed. 

4.  Of  implied  Releases^  or  Discharges  by  operation  of 
Law. 


1 .  Form  and  effect  of  express  Releases. 

The  release  of  a  debt,  without  payment,  may  occur  either  by 
the  express  act  of  the  creditor,  or  by  operation  of  law.  The 
general  rule  is,  that  a  release  should  be  under  seal  (i)  If  under 
seal,  no  consideration  is  necessary  (c) ;  if  not,  the  instrument  is 
inoperative  for  want  of  consideration  (c?),  although  the  debtor 
pay  part  of  the  debt,  and  the  creditor  give  a  receipt,  expressing 
that  such  money  is  received  in  full  of  all  demands  {e). 

But  if  a  creditor,  under  a  composition  arrangement  with  other 
creditors  and  the  debtor,  accept,  or  agree  to  accept  {/),  part  of 
his  demand  as  a  composition^  or  in  full  for  his  demand,  the  claim 
to  the  remainder  is  in  law  extinguished,  although  there  be  not 
any  release  by  deed :  because  it  would  be  a  fraud  on  the  other 
creditors,  to  seek  to  enforce  the  payment  of  the  balance  {g). 

And  if  there  he  a  proviso  in  a  composition  deed,  that  it  shall 
be  void  if  any  creditor  rifuse  to  execute  the  same,  it  is  incumbent 
on  a  creditor,  seeking,  after  his  execution  of  the  deed,  to  avoid  it, 
to  prove  a  positive  refusal  of  some  particular  creditor  to  concur 
in  the  arrangement ;  and  mere  evidence  of  his  non-execution  of 
the  instrument,  is  insufficient  (A).  By  an  agreement  between  de- 
fendants and  other  creditors,  all  defendants'  stock  in  trade  was 
placed  in  the  hands  of  trustees  for  the  benefit  of  the  creditors, 


(6)  Co.  Lit  264  b ;  Bac.  Ab.  Re- 
lease ^  A. ;  Citrduyent  v.  i/wn/,  8 Taunt. 
/^96;  2  Moore,  6ti0.  When  a  release 
may  be  presumed ;  Bigg  v.  Roberts^ 
3  C.  cSc  P.  4:^ ;  Washington  v.  Brynur, 
Peake's  Add.  C.  200. 

(c)  Prvstonx.  Christiiuvt,  2Wils.K6; 
ante  J  5. 

(d)  Lodge  v.  Diras,   :\  B.  -Sc  Aid. 
611 ;  and  /wr  Bavlcv,  .L,  id.  614. 

(e)  Fitch  V.  Sutton,   ry  East,  230  ; 


see  ante,  578,  and  587. 

(/ )  An  a{vreement  to  sign  a  com- 
position deed,  ^c.  will  not  bar  an 
action  for  the  full  debt,  if  the  creditor 
1)6  prevented  bv  the  debtor,  or  his 
tru.stees,  from  signing  ;  Garrard  v. 
I«  W/MT,  6  M.  .St  P.  327 ;  8  Bing.  258. 

ig)  JntCy  531  to  5;M. 

(A)  Hnbncx  v.  Lore,  3  B.  Si  C.  242; 
5  i ).  Nc  R.  56,  S.  C. 
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and  defendants  were  to  execute  to  the  trustees  a  conveyance  of 
all  their  estate,  in  which  deed  were  to  be  inserted  all  other  usual 
clauses.  The  trustees  carried  on  defendants'  business,  and  paid 
the  creditors  lOs.  in  the  pound  ;  they  then  tendered  for  execution 
by  defendants  a  conveyance  of  all  their  estate,  containing  a 
clause  of  release,  which  the  defendants  objected  to  as  insufficient, 
and  refused  to  execute  the  conveyance.  The  instrument  not 
having  been  executed  by  all  the  creditors,  a  meeting,  at  which 
the  defendants  were  called  on  to  execute,  was  adjourned,  that  the 
signature  of  every  creditor  might  be  obtained.  It  was  held,  that 
the  plaintiffs,  who,  as  creditors,  were  parties  to  the  above  agree- 
ment, could  not  sue  for  their  original  debt,  at  least  till  the  con- 
veyance, such  as  it  was,  had  been  executed  by  all  the  creditors, 
and  refused  by  the  defendants  (i). 

So  a  creditor,  who  executes  a  composition  deed  or  agreement,  is 
bound  by  the  terms  of  it  to  the  extent  of  his  then  existing  debt, 
although  he  do  not  set  the  amount  of  his  claim  opposite  to  his 
signature  to  the  deed  ;  and  the  instrument  purport  to  be  made 
between  the  debtor  and  his  trustees,  '^  and  the  creditors  whose 
names  are  subscribed,  and  debts  set  against  their  names'*'  (it). 
And  we  have  seen,  that  a  creditor  joining  in  a  compoaitioD 
arrangement,  pur|X)rtiiig  that  all  the  debts  and  aftairs  of  the 
debtor  are  thereby  settled  and  released,  cannot,  by  signing  for 
part  of  his  claim,  privately  keep  back  and  sue  for  the  remain- 
der (/). 

A  composition  deed  is  not  void,  although  one  of  two  trustees 
appointed  refuse  to  execute  it,  and  there  be  a  proviso  that  both 
should  execute  by  a  specified  time  {m). 

Where  a  creditor  receives  part  of  his  debt  as  a  composition, 
from  a  third  per  soils  who  pays  upon  the  faith  that  the  debtor  shall 
not  be  molested  for  the  remainder,  the  right  to  the  balance 
is  discharged,  without  a  release  under  seal  (n). 

A  contract  not  under  seal,   whether  verbal  or  written,  may, 

(f)   Tatlock  V.  Smith,  6  Biiij?.  339 ;  (A)  Ilarrhv  v.  Wall,   1  B.  9c  Aid. 

3  Moo.  h  P.  67(5,  S.  C.  And  an  agree-  103;  2  SUirk**.  R.  198,  S.  C. 

inent  for  a  composition  arrangement  (/)^»/^,  533. 

binds  tlie  creditors,  though  not  carried  (m)  Small  v.  Marwwxl,  9  B.  &  C. 

into  effect;  it  not  appearing  that  there  300  ;  4  Man.  <S:  R.  181 .     St»e  Gwtd  v. 

has  been  any  imwillingness  or  refusjil  Chevxinan,  2  B.  <Sc  Ad.  328. 

on  the  part  of  the  debtor  to  perform  (n)  lj:wis  v.Jo/u**,  4  1>.  V  C  506; 

the  conti-aet ;  Gmd  v.  Cheesumn,  2  B.  6  D.  Sc  R.  56,  S.  ( •. 
\  Ad.  328. 
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bvfore  breach^  \ye  discharged  by  parol  (o) ;  but  after  breach  it 
cannot ;  and  the  discharge  must  Ik*  by  deed,  unless  it  openite  aS 
<iccord  and  satisfaction  (/;). 

As  where,  in  assumjmt^  the  plaintiff  declared  that  the  defend- 
ant, for  valuable  consideration,  assumed  to  go  a  certain  voyage, 
in  such  a  ship,  before  Augwtt  following,  and  alleged  a  breach  in 
the  non-performance;  to  which  the  defendant  pleaded,  \hEXbef'orc 
any  breach^  the  plaintiff  exoneravit  cum  of  the  said  promise:  on 
demurrer,  the  plea  was  held  suflficient,  without  showing  how  he 
discharged  him,  or  that  such  discharge  was  in  writing  (q). 

In  the  case  of  Goman  v.  Salutbury  (r),  *'*'  the  single  point  was. 
whether  an  agreement  in  writing,  made  since  the  Statute  uf 
Frauds  and  Perjuries,  might  be  discharged  by  parol  ?  And  tht 
Lord  Kee|K'r  held  it  might,  and  therefore  dismissed  the  bill,  which 
was  brought  to  have  the  agreement  executed  in  specie/' 

No  particularybrm  of  words  is  necessary  to  constitute  a  valid 
release.  Any  words  which  evince  an  evident  intention  to  rennuiic! 
the  claim  on,  or  to  discharge  the  debtor,  are  sufficient  (a)      Ai 
acknowledgment  that  the    party  "is   satisfied,"*   &c     t  :    tr  . 
covenant  *'  not  to  sue''*  (u)  ;  amounts  to  a  release. 

Where  there  is  a  dcbUum  hi  pricsniti,  a  release  of  ^  al. 
or  demands'"  disc^harges  it,  although  the  nione\  be  d 
until  a  future  day  (j*).     So  if  a  transaction  which  lar?- 
ation  of  a  future  liability  has  occurred  at  the  time  o*  i 
a  general  release  of  all  causes  of  action  for  aov 
happened  down   to  the  time  of  the  releafie. 
releasee  from  all  liability  in  respect  of  the 
cannot  release  all  causes  of  actions  that  mai 
the  execution  of  a  release  (//). 


(o)  2  Stark.  Ev.  2nd  ed.  7H  ;  Ed- 
7oanls  V.  nWkx,  1  Mod.  11.  2«'2  ;  3fi7- 
irard  \.  l!i<frnf»,  I'reemjin  R.  W5\  2 
MtKl.44,  S.C.;  Bac.  Al>.  liefi'os,^,  A.l : 
Bull.  N.  P.  152,  7th  ed.;  1  F^liilLfi. 
4!»8,  3rd  ed. ;  see  Price  \ .  Dyer,  17 
Ves.  3^3. 

(p)  Sep  fintp,  589. 

(q)  Langden  v.  S token,  Cro.   Cx. 
383.     It  is  evident  thai  tl-^  eoniBr 
was  hy  parol ;   and  the  conr:  Mt^um. 
to  the  rule,  rodem  inodo  put   m^  a     «»-« 

mdetn  mndo  dixsolvUut.  Amm,       I 

(/)  I  Vcrn.  210. 

(<)  Co.  Lit.  2t{4  ;  Cm.  Jk,  ^ 
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A  release  shall  he  construed^  according  to  the  particular 
purpose  and  intent  for  which  it  was  made  (z),  A  general  release 
may  be  restrained  in  its  operation,  by  a  recital  therein  (a).  A  deed 
containing  a  general  release  of  all  debts,  &c.,  recited,  that  the 
releasee  had  previously  agreed  to  pay  to  the  releasor  the  sum  of 
40/.,  for  the  possession  of  certain  premises,  and  that,  '*  in  consider- 
ation of  the  said  sum  of  40/.,  being  now  so  paid  as  hereinbefore 
is  mentioned,"*'  and  also  in  consideration  of  the  sum  of  10«.  a-piece, 
well  and  truly  paid  to  the  said  releasor  and  J,  S.^  the  receipt  of 
which  said  several  sums  of  money  they  did  thereby  acknowledge, 
did  release,  &c.  There  was  also  a  receipt  for  the  sum  of  40/. 
indorsed  on  the  release.  But  it  appeared,  on  action  afterwards 
brought  for  this  sum,  that,  in  fact,  it  had  never  been  paid.  It 
was  held,  that  the  deed  of  release  was  no  estoppel,  inasmuch  as  the 
general  words  of  release  were  (qualified  by  the  recital,  which 
stated  only  an  agreement  to  pay,  and  not  an  actual  payment  of 
the  sum  of  40/.  (i).  So  where  to  an  action  of  covenant  brought 
by  N.  S.  against  J.  J.  and  another^  a  release  was  pleaded,  which 
b^an  by  reciting,  "  that  various  disputes  were  subsisting  l)etween 
N.  S.  and  J.  </.,  and  actions  had  l)een  brought  by  them  against 
each  other,  which  were  still  depending,  and  that  it  had  been 
agreed  between  them  that,  in  order  to  put  an  end  thereto,  J. 
should  pay  S.  150/.,  and  each  of  them  should  execute  a  release 
to  the  other  of  all  actions,  causes  of  action,  and  claims  brou^^ht 
by  him,  or  which  he  had  against  the  other  ;*"  and  then  proceeded 
in  the  usual  general  words  to  release  all  actions,  &c.,  whatsoever; 
it  was  held,  that  the  effect  of  the  general  words  was  confini»d  by 
the  recital  to  actions  then  commenced,  and  in  which  S.  was  the 
party  on  one  side  and  J.  on  the  other ;  and  that  it  could  not  be 
pleaded  in  bar  to  an  action  brought  by  *V.  against ./.  and  another 
jointly ;  and  that  parol  evidence  was  admissible  to  show  that,  at 
the  time  of  executing  the  release,  there  were  mutual  actions 
depending  between  S.  and  ,/.,  for  other  causes  than  that  of  the 
present  suit,  and  for  such  causes  only  (f ). 

{z)  Pei'  Crast'lee^J,^  Morln/  V,  Freafy  release  are  clear,   it  o]jerates  as  aD 

4  M.  V  P.  :^],');  6  HiDg.  547,  S.  C  ;  esU)i)i)el;  Baker  v.  Dcwn/,  1  R.  .Sc  C. 

.SW/y  V.  Forbes,  4  iMoore,  448.  701 ;  3  D.  V  K.  J»i),  S.  C. 

(a)  Ante,70,7\  ;  J5uc.  \h.  Release .  (h)  lAimjHm  v    (WAt,  r»  B.  Sc   Al. 

K  ;  Patfler  v.  llomershum, 4  M.  Nc  Sel.  6(>fi ;   1  Dow.  i<t  K.  n\.  S.  (.!. 

4-23,  cited  I'ully  aiUe  70,  71  ;    Two-  (c)  ^Swums\.  Johnson,  S  B.  V  Ailol. 

penny  v.    Yonnq,  3  B.  .V  ('.210;  '»  175. 
n.  V  R.  2^iJ.     Where  the  word.>  of  a 


DKFKNCES  : — KKLEASE. 


605 


A  release  may  extend  to  part  only  of  a  debt  or  claim  (c). 


2.  Bij  whom  Executed. 
A  release  of  a  debt  or  claim  to  damages,  by  one  of  several 
joint  creditors,  whether  they  be  creditors  in  their  private  characters, 
or  as  executors,  is,  in  law,  a  discharge  of  the  debt  (J).  But  a  plea 
jmh  darrein  continuance  of  a  release,  by  one  of  several  plaintiffs 
in  a^sumpsit^  was  set  aside  by  the  Court  of  King^s  Bench,  without 
costs,  on  the  terms  of  indemnifying  the  plaintiffs,  who  had 
released  the  action,  against  the  costs  of  it,  although  their  consent 
had  not  been  obtained  before  action  brought ;  it  appearing  that 
no  consideration  had  been  given  for  the  release,  and  that  the 
plaintiffs  sued  as  trustees  for  the  creditors  of  an  insolvent 
person (^).  So,  where  in  an  action  in  the  narnes  of  A.  and  B..  to 
recover  a  debt  which  had  accrued  due  to  them  as  partners,  it 
appeared  that  their  partnership  had  been  dissolved  upon  the 
terms  that  A.  should  collect  the  debts  due  to,  and  satisfy  the  claims 
upon  the  firm,  and  B,  had  no  beneficial  interest,  of  which  the 
defendant  was  aware ;  the  court,  on  motion,  set  aside  a  release  by 
B,  to  the  defendant  as  fraudulent,  and  ordered  the  release  to  be 
given  up  to  be  cancelled  (/).  And  it  is  a  general  rule  that  if  a 
trustee  (17),  or  nominal  \>\Q\n\iS[\fraudidently  release  the  action,  to 
the  prejudice,  and  without  the  consent  of  the  party  beneficially 
interested,  the  court  will,  on  motion,  set  aside  the  plea,  and  order 
the  release  to  be  delivered  up  to  be  cancelled  (A) ;  as  in  the  case  of 
a  release  by  a  husband,  separated  from  his  wife,  of  a  debt  due  from 
a  third  person  to  which  she  was  beneficially  entitled (i).  But,  where 
the  party  releasing  has  a  strict  legal  right  so  to  do,  it  is  necessary 
to  show  a  clear  and  strong  case  of  fraud  and  injustice,  to  induce 
the  court  to  set  the  release  aside  (A:).  And  it  seems  that  if  the 
])arty  opposing  the  release  do  not  apply  to   the  equitable  and 


(r)  2  Rol.  Ab.  413,  til.  Retease,  H. 
pi.  1. 

(d)  See  Bac.  Ab.  Reltuse  (D)  (E) ; 
Anont/nwusy  Dyer,  23  h,  margin  ;  Ja- 
comb  V.  llariciHyd^  2  Ves.  sen.  267 ; 
Per  cur,,  in  Barker  v.  Richardson, 
1  Y.  &.  J.  3()2. 

( e)  Mauntste])hen  v.  Brooke,  1  Chit. 
Rep.  390. 

(f)  Barker  v.  RichardiOii,  I  Y.  iV 
J.  3(?2. 

(tf)  Mamihig  v.  Cor,  7  Moore,  617. 


(/O  Le<^h  V.  Legh,  1  B.  &  P.  447 ; 
Baautrmuii.  v.  Radenius,  1  T.  R.  670 
h ;  Payne  v.  Rogers,  Douj^l.  407 ; 
Hicketf  \.Burt,  7  Taunt.  4d;  Anony- 
mous, 1  Sitlk.  260. 

( i)  Innell  v.  Neu^nan,  4  B.  &  Al. 
411). 

(k)  Jones  v.  Herbert,  7  Taunt  421  ; 
Barker  v.  Richardson^  ubi  supra.  When 
concealment  of  a  inHtenal  fact  avoids 
a  release ;  Botclet  v.  Stewart,  I  8ch.  & 
I.ef.  20<J. 
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discretionary  |)ower  of  the  court  to  set  it  aside,  the  judge  at  the 
trial  must  give  it  effect,  and  can  only  regard  the  legal  rights  of 
the  parties  upon  the  record  (/). 

A  release  executed  by  a  bankrupt,  after  an  act  of  bankruptcy, 
to  a  releasee,  who  knew  of  the  bankrupt's  insolvency,  is  not  valid,' 
although  executed  more  than  two  months  before  the  suing  out  of 
the  commission  qt  Jiat  (m), 

A  party  beneficially  interested,  but  having  no  legal  interest, 
and  not  being  the  plaintiff  on  the  record,  cannot  release  the  debt,' 
so  as  to  defeat  the  remedy  at  law  (n). 

3.  RelecLse^  to  whom  execuUd. 

A  release  to  one  of  several  joint  contractors  operates,  in  general, 
as  a  discharge  of  all  the  parties,  although  their  obligation  or 
agreement  be  several  as  well  as  joint,  and  the  rel«»ase  were  given 
on  a  parol  undertaking,  by  the  party  not  expressly  released^ 
that  he  should  remain  liable  (o);  for  the  debt  is  thereby  in 
law  satisfied  (p).  But,  although  a  covenant  not  to  sfie  enures 
in  general  as  a  release  (q),  it  does  not  operate  to  discharge 
any  other  person  than  him  with  whom  it  is  entered  into,  and  does 
not  exonerate  other  parties  jointly  liable  (r).  And  the  legal 
operation  of  a  release  to  one  of  several  joint  contractors  may  be 
restrained,  in  some  cases,  by  the  express  terms  of  the  instru- 
ment (*).  As,  where  a  release  was  given  to  one  of  two  partners, 
with  a  proviso  that  it  should  not  operate  to  deprive  the  plaintiff 
of  any  remedy  which  he  otherwise  would  have  against  the  other 
partner,  and  that  he  might,  notwithstanding  the  release,  sue 
them  jointly  ;  a  joint  action  having  been  commenced,  the  party 
released  pleaded  the  release,  to  which  the  plaintiff  replie<l  that 
he  sued  him  only  to  recover  against  the  other ;  and,  on  demurrer, 


(/)  Alner  v.  George,  1  Cam])b.3i>2; 
MoHutstephen  v.  Brooke^  1  Cliitt.  R. 
391,  note.  ^dQ  Baauerman  v.  Rudv- 
niwi,  7  T.  R,  ()70  ;  Shaife  v.  Jackson, 
3  B.  cV  C.  421 ;  '>  D.  S:  R.201,  S.  C. 
As  to  fraudulent  rvvcipt  by  one  (»r 
several  plaintiffs,  see  2V. ;  ante,  575, 
576. 

(w)  Mamr  V.  Pifne,  3  Binj?.  285 ; 
1 1  Moore,  2,  S.  C. 

(n)  Quick  v.  Ludh  rrow,  3  Bulstr. 
29;  Rol.  R.  196,  S.  C;  2  Rol.  Ab. 
402;  Bac.  Ab.  Rthase  (W^. 

{o)  Cocks  V,  A'cwA,  2  M.  &.  Scot, 


435;  9  Binjr  341,  S.  C. 

(p)  Co.  I.itt.  232;  2  Rol.  Ab.4lO; 
/.  47,  412  (G)»  pl'  J;  Bac.  Ab., 
Bease  ((i) ;  2  K.  Cbitty,  K4.  lud. 
1174,  til.  Release,'  2  Potbier,  by 
Evans,  08. 

(q)  ^/i^t,603. 

(r)  Dean  y..\arhall,  8  T.  R.  168; 
Ticopenm/  v.  Young,  3  B.  &  C.  212; 
5  D.  Sc  R.  262,  S/C. 

(«)  Twapami/  v.  Young,  3  B.  1^  C 
211;  5  D^  li.  261,  S.  C. ;  Lancaster 
V.  Harrison,  6  Binjr.  726  ;  4  M.  &  P, 
561,  S.  C.   See  aritCy  604. 
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the  replication  was  held  gcxxl  (t)  And  a  landlord  who  sued  B 
sheriff'  for  not  reserving  a  year's  rent  on  an  execution  against  a 
tenant,  and  releases  the  tenant  from  the  rent  after  the  jury  are 
sworn,  to  make  the  tenant  a  witness,  does  not  thereby  bar  his 
right  to  recover  the  rent  from  the  sheriff  («). 

A  deed  inter  partes  cannot  operate  as  a  release  to  strangers, 
although  it  contain  apt  words  of  release  (x). 

The  effect  of  a  release  to  the  principal,  upon  the  liability  of  the 
surety,  has  been  already  considered  (^). 

4    Of  implied  Releases^  or  Discharges  by  operation  of  Law. 

There  are  also  instances  in  which  a  debt  may  be  released  or 
discharged  by  operation  of  law  ;  as,  by  a  creditor  making  his 
debtor,  or  one  of  his  joint  and  several  debtors,  his  executor, 
either  alone,  or  with  others ;  for  he  cannot  have  an  action  agains(t 
himself;  and  a  personal  thing  suspended  is  lost  {z).  And  in  a  late 
case  (a),  where  the  payee  of  a  promissory  note  made  the  maker  his 
executor,  it  was  held  that  the  debt  was  discharged,  and  no  action 
Could  be  maintained  on  the  note,  even  by  a  person  to  whom  the 
executor  had  indorsed  it.  But  the  debtor  cannot  discharge  thie 
debt  by  appoinung  his  creditor  his  executor,  unless  the  latter 
act  (i). 

So,  if  a  feme  creditor  marry  her  debtor,  or  one  of  two  joint 
debtors  (c),  the  debt  is  discharged  by  the  unity  of  the  right  and 
liability.  But  a  bond  conditioned  for  the  payment  of  money 
after  the  obligor's  death,  made  to  a  woman  in  contemplation  of 
the  obligor  marrying  her,  and  intended  for  her  l)enefit  if  she 
shoiild  survive,  is  not  released  by  their  marriage  (J). 

Release  6//  taking  higher  security, — In  general,  where  a  simple 
cx)ntract  security  for  a  debt  is  given,  it  is  extinguished  by  a 
specially  security,  if  the  remedy  given  by  the  latter  he  co- 
extensive with  that  which  the  creditor  had  ujkhi  the  former  {e).    A 


(0  SoUif  V.  Forbes,  "2  H.  \   B.  38. 

(«)  Thnrtfond  v.  Rirliardstm^  5  M. 
\  }\  2m ;  V  Biiip.  428,  S.  C. 

( X)  See  Stori  r  v.  Gordon^  3  M.  & 
Scl.  3()« ;  Biic.  Ab.  Release  (G). 

(?/)  /1/i/e,  419. 

(r)  Co.  Litt  2rt4  h.  ;  Dorchester  v. 
Webb,  5>ir  W.  J«,nes,  345;  Com.  Di;r. 
JReleaxe,  (A.  2),  Adminhilratum^  (B. 
5);  Bac.  Ab. /t/wxf,  (B).;  Cheethom 
\ .  Ward,  1  B.  \  P.  (KJO.     See  2  Wil- 


liiims  on  Executors,  Hll,  817. 

(f/)  lueakleif  v.  Fox,  9  B.  ^:  C. 
130;  4Maii.  \R.  18,  S.  C. 

(b)  Rawlinson  v.  Shaw,  3  T.  II. 
557. 

(c)  Co.  T.it.  264  b. 

(d)  MillHiurnv  e«•a^^  5 T.  H.  381. 

(e)  Per  Bayleify  J.,  Tttupennu  v. 
Youn<h  3  B.  \-  C.  210,  211;  5  D.  & 
It.  2H2,  S.  C;  see  ante,  H;  Action  v. 
Si/mon,  Cro.   Car.   4 15 ;    Bac.    Ab. 
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simple  contract  debt  is  merged  in  a  bond  or  covenant,  taken  for,  or 
to  secure  the  claim ;  because,  in  legal  contemplation,  the  specialty 
is  an  instrument  of  a  higher  nature,  and  affords  a  higher  security 
and  a  better  remedy,  than  the  original  demand  presented.  But 
this  does  not  hold,  even  in  favour  of  a  surety  by  simple  contract, 
if  it  appear,  on  the  face  of  the  subsequent  deed,  that  it  was 
intended  only  as  an  addhwiial  or  coUnteral  security,  and  there  is 
nothing  in  the  deed  itself  expressly  inconsistent  with  such  inten- 
tion. Thus  where  B.y  Iwing  indebted  to  y4.,  procured  C  to  join 
with  him  in  giving  a  joint  and  several  promissory  note  for  the 
amount;  and  afterwards,  having  become ^/r^/ier  indebted,  and 
l)eing  pressed  by  A.  for  further  security,  by  deed  (reciting  the 
debt  and  the  note,  and  that  a  further  security  had  been  offered), 
assigned  to  A.  all  his  gcxxls,  as  sl  further  security,  with  a  proviso 
that  he  should  not  be  deprived  of  the  possession  of  the  pro|x;ny 
assigned,  until  after  three  days'  notice;  it.  was  held  that  this 
deed  did  not  extinguish,  or  suspend,  ^.*s  immediate  remedy 
against  C.  on  the  note(/). 

Discharge  hif  altering  a  zaritten  Instrument. — A  material 
aUeraiion  of  a  specialty  or  other  instrument,  without  the  consent 
of  the  party  contracting,  discharges  him  from  all  liability  thereon; 
whether  such  alteration  be  made  by  the  party  to  be  benefitted  by 
the  contract,  or  by  a  stranger :  and  although  the  original  words  of 
the  instrument  be  still  lei^ible  (g). 

Therefore,  where  the  broker  of  the  vendor  of  goods,  after  the 
bargain  was  complete,  by  the  delivery  of  the  bought  and  sold 
notes  to  the  respective  parties,  at  the  instance  of  the  vendor,  but 
without  the  consent  of  the  vendee,  added  a  clause  to  the  sale  note, 
which  was  the  only  evidence  at  the  trial  of  the  contract ;  it  was 
held,  that  the  purchaser  was  exonerated  from  liability  to  accept 
the  goods  (A). 

Where  the  alteration  is  made  by  a  party  interested^  it  operates 
as  a  discharge  from  responsibility,  upon  this  principle,  that  "  no 
man  shall  be  permitted  to  take  the  chance  of  committing  a  fraud, 
without  running  any   risk  of   losing  by  the  event  when  it  is 


Debt  (G.  1) ,    OhJijalion  (A.)  note  ;  P.  lol ;  (tni(\,  ,'>i>l. 

I  Saiiiul. '295  a;  Drakv  v.  Mitchell,  ifj)  Pijiofs    Case,    11    Co.    2H   h.  \ 

3  Kast,  258,  259  ;  Shack  v.  Anthony,  Markham  v.  Gonaston,  Cm.  Kl.  t>«6; 

1  M   -ScSel.  575;  SouHird  v.  Palmer,  Sliepli.    Touch.    68,  H^;    Com.  Diir. 

2  Moore,  277.  Fait.  (F.  1 );  MasUr  v.  MiUer^  4  t, 
(/)   TuHtpenni/  v.  Ynunff,  uhi  supra.  R.  320  ;  5  T.  R.  307,  S.  C. 

And  see  L'mes  v.  Widdowsim,  4  C.  &  (h)  Poatll  v.  Divett,  15  East,  92, 
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detected  {i) :"  if  a  stranger  alter  the  instrument,  it  is  avoided* 
upon  the  ground  that  the  alteration  may  raise  a  doubt  as  to  its 
identity  ({:). 

In  the  case  of  alterations  of  a  trifling  or  unimportant  nature, 
not  affecting  the  sense  or  operation  of  the  instrument,  it  seem* 
tliat  the  alteration  will  avoid  it,  if  such  alteration  be  made  by  the 
party  who  claims  the  benefit  of  the  contract. 

Thus  in  PigoCs  case  (Z),  it  is  laid  down,  that  "  if  the  oblisw 
himself  alter  the  deed,  although  it  is  in  words  not  maUrkL 
yet  the  deed  is  void/'  And  in  Shepherd^s  Touchstone,  G9.  thai 
^^  if  the  alteration  be  made  by  the  party  himself  that  owoedi 
deed,  albeit  it  be  in  a  place  not  material,  and  that  it  tend  it 
advantage  of  the  other  party  and  his  own  disadvantage,  jfi 
deed  is  hereby  become  void." 

With  regard  to  an  alteration  by  a  stranger^  without  liif  i 
or  default  of  the  party  interested,  in  an  immaterial  pcdni.  r 
that  the  instrument  is  not  vitiated  (m). 

Tlierefore,  where  a  bond  was  conditioned  to  par  3WL  irr 
equal  payments  of  16/.  13.?.  4(/.,  on  the  3rd  cS  Ocamr  n 
year,  "  until  the  full  sum  of  one  pounds  was  paid : 
inserted  the  word  hundred  between  "  one"  and 
court  held,  that  as  it  was  manifestly  intended 
should  be  for  the  payment  of  100/.,  by  six  i 
16/.  135'.  \d. ;  the  insertion  of  the  word  hunarcL 
sense,  and  did  not  destroy  the  bond  (n). 

In  a  modern  case  (o),  the  court  held 
award  by  a  stranger^  that  is,  by  tht 
functus  officio^  (even  in  a  material  pan. 
instrument,  the  original  words  being  Iiq 
alteration  could  no  more  be  c 
ment  than  if  it  had  been  obliteratcc 

And  in  Argoll  and  Clumey  [p\  t. 
torn,  was  held  good,  it  appearizir 
little  boy. 


x 


(i)  Per  Lord  Keiiyon,  in  MoMtr  " 
Miller, 

(jk)  See  per  Dallas,  C.  J.,  n   I  -"= —     - 

derson  v.  Si/mondsy  1  Biod.  ^h  4 
4  Moore,  46. 

(I)  11  Co.  27a;   C<m.  JJ^  J^ 
(F.  1.)    See  Sandcrumr. 

(m)   Pigot's  caw,    J!    U 
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The  cancellation  {q\  loss^  or  destruction  (r),  of  an  instrument 
by  mistake  or  accidenty  even  by  the  party  interested,  does  not 
free  the  contracting  party  from  liability. 

Where  an  instrument  bears  marks  of  alterations  or  erasures, 
it  is  incumbent  on  the  party  seeking  to  enforce  it,  to  show  thai 
the  alteration  does  not  invalidate  the  document  (s). 

And,  even  though  both  the  parties  consent  to  the  alteration, 
an  agreement,  (as  well  as  a  bill  of  exchange  or  promissory 
note  (/),)  requires,  it  seems,  a  new  stamp,  if  materially  altered 
after  it  was  a  complete  instrument,  so  that  in  substance  a  new 
agreement  is  made ;  unless  the  alteration  were  made  in  further- 
ance of  the  original  object  and  meaning  of  the  parties,  and  merely 
in  correction  of  an  error  in  the  instrument  (u). 

If  a  creditor  take  a  bill  of  exchange  from  his  debtor,  drawn 
by  the  latter  on  a  third  person,  and  then,  without  consent  and 
after  acceptance,  alter  the  instrument  in  regard  to  the  time  for 
payment,  such  alteration  discharges  the  debtor  even  from  liahiUty 
for  the  original  debt  (v). 

6thly.   Another  Action   fending. — Judgment  befork 

RECOVERED,  &C. 

The  mere  pendency  of  an  undecided  action  for  the  recovery  of 
a  debt,  or  damages,  does  not  operate  in  extiTiguishment  of  the 
simple  contract,  upon  which  the  right  to  such  debt,  or  damages, 
is  founded  {w).  But  the  law  abhors  a  multiplicity  of  unnecessary 
actions,  and  discourages  the  vexation  thereof ;  and  therefore,  in 
such  case,  the  right  of  action  in  a  second  suit  for  the  same  cause 
is  suspended  or  abated;  and  the  pendency  of  the  first  unfinished 
suit  may  be  pleaded  in  abatement  {x\  whctlier  the  first  action 
were  in  another,  or  in  the  same  court,  at  Westminster.      How- 


(g)  Raper  v.  Birkbeck^  15  East,  17 ; 
Wilkinson  v.  Johnson,  3  B.  &  C.  428 ; 
6  D.  &.  R.  403,  S.  C. ;  Novelli  v. 
Rossi,  2  B.  &  Ad.  757. 

(r)  Bolton  v.  Bishop  of  Carlisle,  2 
Hen.  Bla.  269 ;  Head  v.  Brookman, 
3  T.  R.  151 ;  Totty  v.  NesbittyS  T.  R. 
153,  Dote  c. 

(s)  Bull  N.  P.  265;  12  Vin.  Ab. 
58;  Singleton  v.  Butler,  2  B.  &  P. 
283;  Henman  v.  Dickinson,  2  M.  8c 
V.  289 ;  Johnson  v.  Duke  of  Marl- 
borough, 2  Stark.  R.  313 ;   Bishop  v. 


Chambre,  Mood.  &  M.  1 16 ;  ovemiled 

as  to  another  point    in    Jardine  t. 

Payne,  1  B.  Sc  Ad.  671. 
(0   See  Chitty,  jun.  B.  100  o.  p, 
(u)  Id.,  Cole  V.  Parkin,  12  East 

471  ;   Robinson  v.   Touray,   15    £ast. 

217. 

Sv)  Alderson  v.  Langdale,  3  B.  Ac 
I.  660. 

{w)  Harley  v.  GreenuHXid,  5  B.  & 
Aid.  101. 

(x)  Com.  Dig.  Abatement  (H.  24); 
Bac.  Ab.  Abatement  (M). 
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ever,  the  pendency  of  a  suit  in  an  inferior  court  cannot  be 
pleaded  to  an  action  in  one  of  the  Courts  at  Wcatimnster  for  the 
recovery  of  the  same  demand  (y). 

But  when  k  judgment  has  been  already  obtained  in  a  prior 
action  by  the  plaintiff  against  the  defendant  for  the  identical 
demand,  the  contract  or  obligation,  in  respect  of  which  such 
demand  accrued,  is  merged  by  the  superiority  of  the  security 
thus  acquired — transit  in  rem  judicatam ;  and  the  creditor  can 
no  longer  sue  upon  the  original  promise  or  demand,  though  it 
accrued  upon  a  specialty.  If  he  do  so,  the  defendant  may  plead 
in  bar  that  the  plaintiff  has  already  recovered  judgment  against 
him  for  the  same  cause  of  action  (z). 

If  the  cause  of  action  in  the  two  suits  be  identical,  a  judgment 
recovered  is  a  defence,  although  the  forms  of  action  were  dif- 
ferent. Thus  a  judgment  in  debt  is  a  bar  to  an  action  of 
assumpsit  for  the  same  debt  (a). 

Where  the  declaration  in  the  first  action  is  framed  so  as  to 
admit  of  evidence  of  debts  then  existing,  and  which  are  sought 
to  be  recovered  in  the  second  suit,  and  the  defendant  suffered 
judgment  by  default  in  the  first  action,  it  will  be  presumed 
against  the  plaintiff  that  he  therein  recovered  such  debts  (6).  If, 
however,  he  can  show  that  having  several  claims,  he  gave  no 
evidence  xcltatcver^  in  the  former  action,  upon  the  causes  of  action 
which  form  the  subject  of  the  second  suit,  the  judgment  which 
he  before  obtained  will  not  bar  such  second  action  (c). 

In  Hadley  v.  Grcin  ((/),  it  appeared  that  a  landlord  sued  his 
tenant  for  rent,  and  on  the  money  counts,  and  gave  particulars, 
on  the  count  for  money  had  and  received,  for  a  quantity  of  stone 
quarried  and  carried  away  by  the  defendant  At  the  trial  he 
took  a  general  verdict,  but  for  the  amount  of  the  rent  only.    The 


(y)Jd. 

{z)  Id. ;  Per  Bayley,  B.,  in  Siddall 
y,Rawc/iff,  I  C.  <S:M.  41K);  3  Chilly 
PI.  5  ed.  1)2 J),  966  a,  1062.  This 
defence  sliould  now  be  pleaded  spe- 
cially, even  in  assiunpsiL  Plea  that 
in  a  former  action,  defendant  paid  a 
sum  into  court,  with  costs,  in  satisfac- 
tion. Potcfr  V.  Butcher,  10  B.  &  C. 
329.  A  cognovit  for  part  only  of  a 
larger  sum  due,  secured  by  a  promis- 
sory note,  and  a  receipt  for  debt  and 
costs,  bar  a  second  action  on  the  note ; 


see  Siddall  v.  Rawcliff.  In  general, 
a  recovery  against  one  of  two  joint 
debtors  destroys  the  debt.  See^  how- 
ever,an  exception  Lechmere  v. Fletcher^ 
1  C.  &  M.  623,  infra, 

(a)  Slade's  Case,  4  Co.  Rep,  94  b  ; 
Com.  Dig.  Action,  (K  3) ;  Thrustout 
V.  Crafter,  2  Bla.  R.  827 ;  Philiips  v. 
Berryman,  3  Dougl.  286. 

(6)  Lord  Bagot  v.  Waiiams,  3  B. 
&  C.  235 ;  5  D.  &  R.  87,  S.  C. 


c)  Seddon  t.  Tutop,  6  T.  R.  607. 
)  2C.  &J.374. 


s 
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plaintiflp  brought  another  action  against  the  defendant  in  (»se, 
for  quarrying  and  carrying  away  the  stone;  and,  a  few  days 
before  the  trial  of  the  first  action,  delivered  a  particular  in  the 
second  action  for  the  same  stone,  exactly  corresponding  with  the 
particular  delivered  on  the  count  for  money  had  and  received  in 
the  first  action.  It  was  held,  that  the  recovery  in  the  first  action 
was  no  bar  to  the  plaintifPs  recovering  in  the  second. 

If  a  plaintiff  having  several  causes  of  action  against  a  de- 
fendant, on  the  trial,  offer  evidence  on  those  causes,  and  fail  for 
want  of  sufficient  evidence  to  establish  some  of  them,  he  can- 
not bring  another  suit  for  those  causes  of  action  on  which  he 
failed  (e).  But  where  the  plaintiff  recovered  only  nominal  da- 
mages in  the  first  suit,  by  reason  of  a  technical  objection  pre. 
eluding  inquiry  as  to  the  amount  due,  a  second  action  is  not 
barred.  Therefore  where  in  an  action  of  assumpsit  improperly 
brought  ag£dnst  an  administratrix,  she  pleaded  in  abatement  that 
others  were  jointly  liable,  which  she  failed  to  prove,  in  conse- 
quence of  which  the  plaintiff  recovered  a  verdict,  with  It. 
damages,  it  was  held,  that  such  verdict  did  not  amount  to  satis- 
faction, so  as  to  bar  the  plaintiff  from  recovering  against  the  other 
contractors  (/). 

One  of  three  joint  covenantors  gave  a  bill  of  exchange  for  part 
of  a  debt  secured  by  the  covenant,  on  which  bill  judgnient  was 
lecovercd.  In  an  action  of  covenant  against  the  three,  it  was  held 
that  such  a  judgment  was  no  defence;  for  though  it  was  stated  in 
the  plea  that  the  bill  was  given  in  payment  and  satisfaction  of  the 
debt,  it  was  not  averred  that  it  had  been  accepted  as  satisfaction, 
or  that  it  had,  in  fact,  prodncxd  It  (r/). 

If  the  plaintiff  has  before  sued  the  defendant  upon  the  samc 
supposed  causes  of  action,  and,  in  such  former  suit,  a  zierdict 
passed /or  the  defendant,  the  latter  shall  not  be  vexed  by  a  second 
action  for  the  same  matter  (Ji),  In  such  case,  the  former  verdict 
in  the  defendant's  favour,  upon  the  merits  of  the  same  question, 
operates  against  the  plaintiff  as  an  estoppel  (/). 


(e)  Stafford  v.  Clark,2  Bin?.  382,  (a4);  Lumpen  v.  Atdi/cuin,  1  Mod. 

per  Best,  C.  J. ;  9  Moore,  738,  S.  C.  U.  217.    S^  c  an  excei)ii()n,   Lerhntcrc 

(/•)  Godson  \.Smith,2UooYe,\r)7;  v.  Flttdwr,  1  C.  \:  M.  (523,  infra. 
Firrert  v.  Ai'deu,  Cro.    El.   ()()8;   2  (i)   Voogld    v.    Wmch,  2   Ij*.   S:    A. 

^ixwmX.  47  \Lechmere\,  Fletcher y\i\  G(i2.     There  the  aciiou  was    in   cosc ; 

cNc  M.  t)23.  hut  the  priuciple  is  equally  appHcaltUr 

(^)  Drake  v.  Mitchell,  3  Eiist,  25 1 .  to  an  action  on  a  simple  conlraul,  &e. 
(/i)    See  Vin.   Ab.  \il.  Judijmcni, 
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In  the  case  of  the  condemnation  of  a  ship,  the  sentence  of  a 
foreign  court  of  admiralty,  of  competent  jurisdiction,  is  binding 
upon  ail  parties,  and  in  all  countries,  as  to  the  fact  upon  which 
the  condemnation  proceeded,  where  such  fact  appears  on  the  face 
of  the  sentence  free  from  doubt  and  ambiguity.  But  it  is  at  the 
same  time  as  well  established,  that  in  order  to  conclude  the  par- 
ties from  contesting  the  ground  of  condemnation,  in  an  English 
court  of  law,  such  ground  must  appear  clearly  upon  the  face  of 
the  sentence ;  it  must  not  be  collected  by  inference  only,  or  left 
in  uncertainty  whether  the  ship  was  condemned  upon  one  ground 
which  would  be  a  just  ground  of  condemnation,  by  the  law  of 
nations,  or  on  another  ground  which  would  amount  only  to  a 
breach  of  the  municipal  regulations  of  the  condemning  country  {k)- 

It  was  laid  down  by  De  Grcy^  C.  J.,  in  the  Duchess  of  King- 
ston'^s  case  (2),  that  the  judgment  of  a  court  of  concurrent  juris- 
diction, directly  upon  the  point,  is,  as  a  plea,  a  bar ;  or,  as  evi- 
dence, conclusive,  between  the  same  parties,  upon  the  same 
matter  directly  in  question  in  another  court. 

But  if  a  party  rely  upon  a  verdict  and  judgment  in  his  favour, 
recovered  in  one  of  our  colonies,  and  affirmed  by  the  King  in 
Council,  upon  the  question  again  sought  to  be  investigated  in  an 
Englic>h  court,  he  must  show  by  his  plea  that  the  judgment  was 
final  and  conclusive  in  the  colony  itself,  so  as  to  bar  the  plaintiff* 
from  another  action  there  (m).  And  if  it  appear  on  the  face  of  u 
French  judgment  that  the  French  court  proceeded  on  a  mistake 
of  the  law  of  England,  such  judgment  has  no  operation  here  upon 
the  matter  in  which  the  error  occurred  (n). 

7thly.  Arbitrament  and  Award  (o). 

A  plea  of  arbitrament  and  awards  as  it  is  technically  termed, 
may  effectually  be  pleaded  in  bar  (p),  where  an  action  is  brought 
for  the  recovery  of  unliquidated  damages^  arising  from  a  tort  con- 
nected or  unconnected  with  a  contract ;  and  an  award  has  been 
made  between  the   parties,   upon  a  submission,   giving  mutual 


(A)  Per  Tindal,  C.  J.,  in  Dalglehh  (n)  Novelli  v.  Roui,  2  B.  &  Ad. 767. 

V.  Uodystyn,  7  Hing.  495,504;  5  M.  (o)  See  Rol.  Ab.  Arbitrament  (y)\ 

&  P.  407,  S.  C.  Com.  Dig.  Accord,  (A  1) ;   Bac.  Ab. 

(/)  20  EIo well's  St.  Trials,  638 ;  see  Arbitrament  (G);  Waison,  147;  Cald. 

also    Bull    N.    P.   244;    Fhillips  v.  223. 

Hunter,  2  II.  Bla.  402.  {p)  This  must  now    bo    specially 

(mi)  Plummer  v.  Woodbwmc,  7  D.  pleaded.    See  Fonn,  3  Cbilty  PI.  5lh 

V  U.  26 ;  4  B.  -Sc  C.  626,  S.  C.  cd.  1>27  &  1062. 
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remedies  in  case  of  non-performance, — and  in  this  case  the  award 
is  made  a  bar  to  an  action  upon  the  original  cause  of  action, 
although  the  defendant  has  not  performed  the  award.  This  was 
decided  in  the  case  of  Gascoyne  v.  Edwards  {(/).  The  declaratioo 
was  in  covenant  upon  a  lease  for  not  repairing,  and  the  defendant 
successfully  pleaded  an  award,  by  which  it  was  directed  that  the 
defendant  should  pay  the  plaintiff  5/. ;  should  put  the  premises  in 
repair ;  and  leave  the  same  at  a  certain  time. 

But  where  the  action  is  brqught  for  a  debt,  and  the  award  be- 
fore made  has  only  decided  that  it  is  due,  and  ascertained  its 
amount ;  and  that  the  money  payable  under  the  award  is  nothing 
but  the  original  debt,  so  ascertained  in  amount,  the  plea  of  arbi- 
trament and  award  is  bad.  In  AUen  v.  Milner  (r),  the  action  was 
in  indebitatus  assumpsit  for  tolls.  The  defendant  pleaded  that 
differences  had  arisen  between  him  and  the  plaintiff,  touching  the 
claim ;  and  that  they  mutually  submitted  themselves  to  refer,  and 
did  refer,  the  said  matter  in  difference  to  arbitration ;  that  they 
mutually  promised  to  abide  by  the  award ;  and  that  the  umpire 
made  his  award  of  and  concerning  the  said  premises,  and  did 
thereby  award  that  the  defendant  should  pay  to  the  plaintiff  the 
sum  of  132.  To  this  plea  the  plaintiff  demurred  specially,  because 
the  plaintiff  did  not  aver  payment  of  the  13/.,  or  any  other  satis- 
faction of  the  plaintiff^s  demand.  The  question  therefore  was, 
whether  this  award  was  of  itself,  without  payment  or  satisfaction, 
any  bar ;  and  the  court,  considering  the  nature  of  the  pliuntiff's 
demand,  and  the  nature  of  the  award,  were  of  opinion  that  it  was 
not.  Lord  LyndJiurst^  C.  B.,  in  delivering  the  judgment  of  the 
Court,  said,  "  The  plaintiff's  demand  is  for  a  debt,  and  the  award 
is  not  for  the  performance  of  any  collateral  act,  but  for  the  pay- 
ment of  money.  The  matter,  therefore,  for  the  consideration  of 
the  arbitrator  was,  whether  there  were  any  and  what  debt ;  the 
award  only  ascertains  that  there  is  a  debt,  specifics  the  amount, 
and  directs  the  payment;  but  the  money,  till  paid,  is  due  in 
respect  of  the  original  debt,  i.  e.,  for  tolls ;  its  character  remains 
the  same  ;  nothing  is  done  to  vary  its  nature,  or  destroy  its  ori- 
ginal quality.     Had  the  demand  been  of  a  different  description. 


{q)  1  y.  &  J.  19»  deckled  on  gene-  Carth.  187;  AUen  v.  Harris^  I  Loi4 

ral  demurrer;  S.   C,  cited  by  T/ord  Hay.  122. 

Lyndhurst,  C.  B.,  in  AUm  v.  Milnfit,  (r)  2  C.  &  J.  47. 
2  C.  &  J.  63.    Sec  CrofU  v.  Harrii^ 
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as  for  the  delivery  of  goods,  and  the  award  had  directed  a  pay- 
ment of  money  in  satisfaction  of  the  demand,  it  might  then  have 
been  said  that  the  award  had  changed  the  nature  of  the  original 
demand ;  that  the  right  to  have  the  goods  was  gone,  and  the  only 
right  remaining  was  the  substituted  right,  i.  e.,  the  right  to  have 
the  money ;  or,  had  the  demand  been  for  a  debt,  and  the  award 
had  directed,  not  payment  in  money,  but  payment  in  a  collateral 
way,  as  by  delivery  of  goods,  performance  of  work,  &c.,  it  might 
perhaps  have  been  said  that  the  right  to  have  payment  in  money 
was  gone;  but  here  the  182.  is  to  be  paid  for  the  original  demand, 
i.  e.,  for  the  tolls ;  and  it  is  to  be  paid  as  that  demand  was  to  have 
been  paid,  i.  e.,  in  money/' 

Where  all  matters  in  difference  are  referred,  the  party,  as  to. 
every  matter  included  within  the  scope  ofst^h  reference^  ought  to 
come  forward  with  the  whole  of  his  case  before  the  arbitration,  if 
he  mean  to  insist  upon  it  as  a  matter  of  difference.  He  cannot 
reserve  it,  and  make  it  the  subject  matter  of  a  fresh  action  (s). 
In  Dunn  v.  Murray  (^),  the  declaration  stated  that  in  consider* 
ation  that  the  plaintiff,  at  the  request  of  the  defendant,  would  enter 
into  the  employ  of  the  defendant,  in  a  certain  capacity,  for  a  year, 
at  the  rate  of  five  guineas  per  week,  throughout  the  year,  defend- 
ant undertook  to  employ  him  for  a  year ;  and  alleged  as  a  breach 
that  the  defendant  dismissed  the  plaintiff  from  his  employ  before 
the  end  of  the  year,  without  any  reasonable  or  probable  cause. 
The  declaration  contained  counts  for  wages,  and  for  work  and 
labour,  &c.  The  cause,  which  was  commenced  before  the  ex- 
piration of  the  year,  was  referred  to  an  arbitrator,  who  awarded  to 
the  plaintiff  a  sum  of  money,  equivalent  in  amount  to  the  wages 
he  would  have  been  entitled  to  receive  from  the  defendant  on  the 
day  when  the  action  was  commenced.  No  claim  was  made  before 
the  arbitrator  for  any  compensation  in  damages  for  the  dismissal ; 
except  so  far  as  the  special  count  in  the  declaration,  and  the  evi- 
dence of  the  employment  and  the  dismissal,  might  amount  to  such 
a  claim.  The  plaintiff  having  afterwards  brought  an  action  to 
recover  a  compensation  in  damages,  in  consequence  of  the  dismis- 
sal from  the  defendants  employ  before  the  end  of  the  year ;  it 
was  held  that  the  award  of  the  arbitrator  was  a  bar  to  such 
action. 


(i)  Smith  T.  Johnsony  15  East,  213.      (0  9  B.  &  C.  780. 4  Maon.  &  R.  571 . 
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A  clause  Id  an  agreement  that  if  any  dispute  should  arise,  the 
matter  in  difference  should  be  referred  to  arbitration,  is  no  defence 
to  an  action.  In  an  action  on  a  policy,  containing  a  stipulatioo 
that  in  case  of  any  loss  or  dispute  about  the  policy,  it  should  be 
referred  to  arbitration,  it  was  objected  at  the  trial  that  the  action 
did  not  lie  before  a  reference.  The  point  was  reserved,  and  the 
court  said, — '^  If  there  had  been  a  reference  depending,  or  made, 
or  determined,  it  might  have  been  a  bar ;  but  the  agreement  of 
the  parties  cannot  oust  this  court ;  and  as  no  reference  has  been 
made,  nor  is  any  depending,  the  action  is  well  brought,  and  the 
plaintiff  must  have  judgment*^  (u).  In  Goldstone  v.  Osborn  (or), 
where  it  appeared  that  one  of  the  creditors  in  a  policy  of  insurance 
against  fire,  stated  that  if  any  difference  should  arise  on  any  claim, 
it  should  be  immediately  submitted  to  arbitration;  and  after 
directing  how  the  arbitrators  should  be  chosen,  added,  that  no 
compensation  should  be  payable  until  after  an  award,  determining 
the  amount  thereof,  should  be  duly  made ;  it  was  held,  that  the 
assured  might  maintain  an  action  on  such  policy,  notwithstanding 
the  condition;  as  the  insurers  denied  the  general  right  of  the 
assured  to  recover  anything,  and  did  not  merely  question  the 
amount  of  damage. 

8thly.  A  Tender  of  the  Debt. 

1.  In  what  cases  a  Tender  is  available,  and  of  the  effect  thereof. 

2.  By  whom  a  tender  should  be  made. 

3.  To  whom. 

4.  The  amount  to  be  tendered. 

5.  The  time  when  a  tender  may  be  made. 

6.  The  mode  of  making  it. 

7.  Of  a  prior,  or  subsequent  demand  to  defeat  a  tender. 

8.  The  pleadings,  &c.,  on  a  tender. 

1.  }Vhe7i  a  Tender  i^  available,  and  the  Effect  tlierenf. — The 
tender  of  a  debt  before  action  brought  is  available  as  a  defence, 
whenever  the  demand  is  of  a  pecuniary  nature,  reduced  or  redu- 
cible to  a  certainty,  and  the  debtor  has  always  been  ready  to 
pay  the  money  (;y).     It  is  valid,  although  the  claim  be  strictly 


(u)  Hilly,  Ilollister,  I  Wils.  129;  (y)  See  in  general,  Com.  Dig.  and 

Thompson  v.  Cfiarnock^  8  T.  R.  131) ;  Bac.    Abr. ;    and    Petersd.    Abr.   tit 

Taltcrsall  v.  Gtoote,2  \\,  Si  P.  131  ;  Tender;  2  Stark.  £v.  2  ed.,   Tender, 

Slrert  v.  liiijhtf,  iS  Vcs.  jun.  815.  778.     When  the  money  lia*;  not  been 

{x)  2  (.'.  V  P.  550.  formally  tendered  before  writ  issued, 
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upon  a  quantum  meruit  {i).  It  applies  whenever  the  demand  is 
in  the  nature  of  a  debt,  though  the  amount  has  not  been  expressly 
fixed  or  agreed  upon  by  the  parties ;  but  cannot  be  effectually 
made  where  the  action  is  brought  specially  for  the  recovery  of 
unliquidated  damages,  for  the  non-performance  of  a  contract,  and 
which  damages  it  is  purely  the  province  of  a  jury  to  estimate  (a). 

Upon  a  bare  covenant  for  the  payment  of  money,  the  defendant 
may  plead  a  tender  (6), 

A  tender  docs  not  extinguish  the  debt  (c).  The  debtor  is  still 
liable  to  pay  it  whenever  required  to  do  so  {d)  ;  but  it  bars  the 
claim  to  damages  and  interest,  for  not  paying,  or  for  detaining  it, 
and  the  costs  of  an  action  brought  to  recover  the  demand. 

A  tender  admits  the  contract,  and  facts,  specially  stated  in  the 
declaration,  if  the  plea  be  applied  to  that  part  of  the  declaration. 
Therefore,  where  a  count  averred  that  in  consideration  the  plaintiff 
would  let  to  the  defendant  certain  tithes,  the  defendant  agreed  to 
pay  41/.;  and  that  the  plaintiff  did  let  the  said  tithes,  and  permit 
the  defendant  to  take  them ;  it  was  held,  that  a  plea  of  tender  to 
such  count  precluded  the  defendant  from  showing  an  interrup- 
tion to  his  taking  the  tithes  (e). 

2.  By  whom  made, — A  tender  need  not  be  made  by  the  debtor 
in  person.  It  may  be  made  by  a  third  person,  by  his  desire, 
and  on  his  behalf  {f). 

Any  person  may  make  a  tender  on  the  behalf  of  an  idiot ;  for 


the  defendant  should  pay  it  into 
court  with  the  special  pleuj  given  by 
the  new  rules  on  pleading  of  Hilary 
Term  1834,  see  Rule  17;  but  on  this 

Slea  defendant  pays  costs,  if  plaintiff 
o  not  proceed. 
(2)  Johnson  v.  Lancaster,  Stra.  576; 
Coxy.  Brain,  3 Taunt.  95. 

(a)  As  to  a  tender  of  amends,  in  an 
action  for  an  involuntary  trespass, 
where  the  defendant  disclaims  title; 
see  21  Jac.  I,  c.  16,  s.  5  ;  Com.  Dig. 
Pleader,  3  M.  36 ;  Vin.  Ab.  Trespass, 
(S)  a  ;  Bac.  Ab.  Tender,  (P  8);  in 
an  action  against  magistrates,  24  G. 
2,  c.  44,  s.  2 ;  in  cases  of  irregular 
distresses,  11  G.  2,  c.  19,  s.  20 ;  and  in 
other  particular  cases,  Bac.  Ab.  tit. 
Tender,  (P).  By  the  French  law  it  is 
competent  to  a  debtor  to  make  what  is 
termed  a  deposit,  upon  the  refusal  of 
a  creditor  to  accept  paymcut  upon  a 


valid  tender  being  made  to  him.  This 
deposit  takes  place  under  the  sancti(m 
of  the  forms  of  law,  and  in  an  office 
appointed  for  the  purpose ;  see  Code, 
Bk.  3,  tit.  3,  art.  1257,  1258, 1259. 

(6)  Johnson  v.  Ciay,  7  Taunt.  486 ; 
1  Moore,  200. 

(c)  Waistell  v.  Atkinson,  3  Bing. 
290 ;  1 1  Moore,  14  ;  per  Best,  C.  J. 

{d)  Pm<,623. 

(e)  Cox  V.  Brian,  3  Taunt.  95. 

if)  Croppy,  Humhletfm,  Cro.  Eliz. 
48;  1  Rol.  Ab.  421 ;  Bac.  Ab.  Tender, 
(A).  As  to  a  tender  by  a  stranger, 
without  the  privity  of  the  debtor,  see 
Co.  Lit.  206,  207 ;  Watkins  v.  Ash- 
wicke,  1  Cro.  Eliz.  132.  Semble,  the 
subsequent  assent  of  the  debtor  would 
make  the  tender  valid  ;  see  ante,  177; 
and  infra,  note  (A) ;  also  Harding  t. 
Davis,'2  C.  &  P.  77. 
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the  law,  by  reason  of  his  utter  inability  to  act  for  himself,  allows 
this  to  be  done  out  of  charity  (y). 

A  tender  by  an  agent,  at  his  own  risk,  of  more  than  the  money 
given  him  by  his  principal,  is  good  {h). 

8.  To  whom  made. — A  tender  need  not  be  to  the  creditor 
personally.  It  may  be  made  to  an  agent  authorised  to  receive  the 
money  for  him  (i).  A  tender  of  rent  and  expenses  may  be  made 
to  a  landlord,  even  after  the  latter  has  distrained  through  the 
medium  of  a  broker  (A:).  And  where  a  creditor  told  his  clerk, 
previously  authorised  to  receive  money,  not  to  receive  a  sum,  if 
offered  him  by  a  certain  debtor,  for  that  he  had  put  it  into  the 
hands  of  his  attorney ;  and  the  clerk,  on  tender  made,  refused  to 
receive  the  money,  and  assigned  the  reason ;  it  was  held,  that  this 
was  a  good  tender  to  the  principal  (t),  A  tender  of  damages 
recovered,  and  for  which  the  defendant  is  in  execution,  may  be 
made  to  the  plaintiff*s  attorney  upon  the  record  (m  ). 

In  an  action  for  work  and  labour,  there  was  a  plea  of  tender, 
whereon  issue  was  joined.  The  defendant  proved  that  he  sent 
the  money,  by  his  servant,  to  the  plaintiff's  house.  The  defend- 
ant'^s  servant  swore  that  she  carried  it  to  the  plaintiff  ^s  house,  and 
having  seen  a  servant  there,  who  informed  her  that  her  master 
was  at  home,  she  delivered  the  money  to  that  servant,  to  be  deli- 
vered to  her  master ;  that  the  servant  took  it,  and  went  into  the 
house,  as  she  supposed,  to  deliver  it  to  the  plaintiff,  and  returned 
with  an  answer  that  he  would  not  receive  it,  but  that  she  must  go 
to  his  attorney.  Lord  Kenyon  held,  that  this  was  evidence  to  be 
left  to  the  jury,  from  which  they  might  infer  that  a  tender  was 
made  (ji). 

After  an  attorney  has  been  authorised  by  his  client,  the  creditor, 
to  apply  for  payment,  and  has  accordingly  written  to  demand  it, 
a  tender  to  such  attorney  will  be  valid :  and  if  the  attorney  be 
absent  from  his  office,  it  seems  that  a  tender  to  a  person  therein, 
to  whom  the  debtor  is  referred  by  one  of  the  clerks,  and  who  does 
not  decline  to  receive  the  money,  on  the  ground  that  he  has  no 
authority  to  receive  it,  will  also  be  good  (o). 


(//)  Co.  Lit.  206.  M.  371  ;  4  B.  &  Ad.  413,  S.  C. 

{Ji)  Read  v.  Goldring,  2  M.  &  Sel.  (/)  Afoffat  v.  Parsons,  5  Taunt.  307. 

86.  (m)  Crozer  v.  IHiling,  4  B.  &  C.  28, 

(t)  Goodlead  v.  Bleitith,  1  Caiiipb.  2$);  6  D.  ^  R.  132,  S.  C. 

477.  (n)  Anon.  1  Esp.  349. 

(A)  Smith  V.  Goodwin  y  1  Ncv.  &  (o)  See  Willmot  v.  Smith,  3  Q.  k 
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If  there  be  several  creditors  to  whom  the  money  ia  jointly  due, 
a  tender  to  one  of  them  is  good :  but  such  tender  should,  in  plead- 
ing, be  stated  as  a  tender  to  all  the  creditors  (/?). 

A  tender  to  an  executor,  even  before  he  has  proved  the  will,  is 
good,  provided  he  afterwards  prove  it  {q). 

4.  The  amount  to  be  tetidered. — It  is  a  clear  rule  that  the 
debtor  must  tender  the  full  amount  of  the  debt.  A  tender  of  part 
is,  in  law,  a  nullity :  a  creditor  not  being  bound  to  accept  less 
than  the  whole  of  his  demand.  A  creditor  may  arrest  for  the 
whole  of  his  demand,  althougli  part  has  been  tendered,  and  re- 
fused. 

*^  If  A.  be  indebted  to  B.  in  divers  distifici  sums  of  money,  he 
may  make  a  tender  of  any  one  of  the  sums  *^  (r).  Perhaps  in 
such  case  the  debtor  ought  to  declare  upon  what  account  the 
tender  is  made  (s).  It  seems  that  when  a  quarter's  rent  is  ten- 
dered and  refused,  and  another  quarter  accrues  and  is  tendered, 
such  second  tender  is  sufficient,  without  tendering  the  whole  rent 
then  due  (/). 

A  tender  of  more  money  than  is  due  is  good  for  what  is  due ; 
for,  omne  mytis  cwiiinet  in  se  minus  (u).  Thus,  proof  of  a 
tender  of  20L  9s,  6J.,  in  bank  notes  and  silver,  is  sufficient  to 
support  a  plea  of  tender  of  20/.  {x).  But  a  tender  by  a  debtor 
of  a  larger  sum-  than  the  amount  due,  by  a  bank-note,  &c.,  for 
6uch  larger  sum,  and  out  of  which  tie  requires  change^  is  not  a 
good  tender  of  the  smaller  sum;  for  the  creditor  may  be  physi- 
cally unable  to  take  what  is  due,  and  return  the  difference  (y). 
But  if,  in  such  case,  the  creditor  do  not  object  to  the  tender,  on 
thai  account^  but  merely  demand  a  larger  sum,  the  tender  appears 
to  be  good  (;;). 

Where  a  party   has  sepai-ate  demands,   for   unequal   sums. 


P.  453;  Moo.  h  M.  238,  S.  C.  Sec 
Barrett  v.  Deere^  Moo.  &  M.  200, 
cited  ante^  576. 

(p)  />0M^/a«v.Pa<rtc*,3T.R.  683. 

\q)  Eq.  Cas.  Ab.  319;  Bac.  Ab. 
Tender  (E). 

(r)  Bro.  Tend.  pi.  39;  Bac.  Ab. 
Tender  (\i\  I  Qu, 

(s)  Latch's  R.  70. 

(t)  Basset  v.  Prior  of  St.  John  of 
Jerusalem  in  England,  IVf .  2  H.  6*  fo. 
4,  pi.  1 ;  per  Martin,  J.,  1  ilz.  Ab.  1  R. 
3,  Verdict,  pi.  13;  20  Vin.  Ab.  182, 


pi.  2. 

(u)  Wade's  case,  5  Rep.  115;  AsUey 
V.  Reynolds,  2  Stra.  916;  Douglas  t. 
Patrick,  3  T.  R.  683. 

{x)  Dean  y.  James,  4  B.  &  Ad.  546. 

(y)  Betterbee  v.  Davis,  3  Camp.  70; 
Robinson  v.  Cook,  6  Taunt  336 ;  see 
Dean  v.  James,  4  B.  &  Ad.  548,  per 
Taunton,  J. ;  Blow  t.  Russell,  1  C.  & 
P.  365. 

(2)  Black  V.  Smith,  Peake's  R.  68, 
89 ;  Saunders  y.  Graham,  Gow*s  R. 
121. 
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against  several  persons,  an  oflFer  of  one  sum  for  the  debts  of  all, 
not  distinguishing  the  claims  against  each,  is  not  a  valid  tender; 
and  will  not  support  a  plea  by  one  of  the  debtors  that  his  dM 
was  tendered  (a). 

If  the  condition  of  a  bond  be,  that  the  obligor  shall,  at  a  day 
and  place  certain,  ^^  pay  20/.  or  deliver  ten  kine,  at  the  M^n  choice 
of  the  obligee,"^  a  tender  must,  it  is  said,  be  made  both  of  the 
money  and  the  kine  (b), 

5.  When  made. — A  tender  cannot  be  effectually  made  after  the 
actual  commencement  of  an  action  for  the  recovery  of  the  debt, 
that  is,  after  the  issuing  of  the  writ  (c). 

But  a  tender  is  good,  if  made  before  the  writ  was  issued; 
although,  before  the  tender,  the  creditor  had  employed  an  attor- 
ney to  sue  the  debtor,  and  the  attorney  had  written  a  letter  to  the 
debtor,  demanding  payment,  and  Iiad  applied  for  the  writ  {d) ;  or 
the  creditor  had  before  brought  and  discontinued  another  action, 
in  a  different  form,  for  the  same  money  (e) .  And  a  tender  made 
before  the  actual  suing  out  of  the  process,  cannot  be  defeated  by 
relation  back  to  the  teste  of  the  writ ;  but  the  day  it  actually 
issued  must  be  regarded  (f).  And  it  is  now  tlic  prevailing 
opinion,  that  a  tender  cannot  be  defeated  by  the  creditor  issuing 
a  writ  at  a  subsequent  hour  of  the  same  day. 

6.  Of  the  Mode  of  Tnaklng  a  Tender, — The  money  must  be 
actually  produced ;  or  the  debtor  being  prepared,  and  offering 
to  produce  it,  the  production  must  be  expressly  du^wnsed  with 
by  the  creditor,  to  render  a  tender  complete  and  valid.  The 
mere  refusal  to  take  money  is  not  a  sufficient  waiver  of  the  ne- 
cessity of  showing  and  actually  offering  it  to  the  creditor;  for, 
though  he  might  refuse  the  money  at  first,  yet  the  production 
of  it  might  induce  him  to  receive  it.  To  supersede  the  produc- 
ti(m  of  an  actual  offer  of  tlie  money,  the  creditor  must  expressly 
say,  on  being  told  that  the  debtor  had  the  money  ready,  that  he 
need  not  produce  it;  or  use  equivalent  expressions. 

The  defendant  said  to  the  plaintiflT,  "  I  liave  eight  guineas  in 
my  pocket,  which  I  have  brought  for  the  purpose  of  satisfying 


(a)  Strong  v.  Jfarvey,  3  Dinj^.  301 ;  Moffat  v.  Parsons,  5  Taunt.  307. 

12  Moore,  7*2,  S.  C.      *  (r)  Johnston  v.  Clat/,  1  Moot,  2<W. 

(b)  Fordleifs  Caxr,  1  Lcoii.  r>8.  (/)     Smith    v.    A>//,    Slni.    (>3S; 
(f)  Rro.   Tend.   pi.    {);    Bac.    Ah.  U'i/n"C  v.   Wi/nnc,  1  VVils.  ;jj» ;   Hac. 

7ni(ler(D).  Ab.  'Jhidir  (I)). 
(fl)  Hrvigi  V.  Caltrrh/,  8  T.  K.  i\2i) ; 
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your  demand.""  The  plaintiff'  told  him  that  he  need  not  give 
himself  the  trouble  of  ofi*ering  it,  for  he  would  not  take  it,  as  the 
matter  then  was  in  the  hands  of  his  attorney.  The  court  held 
that  the  tender  was  good  (y). 

A  person  who  made  a  tender,  had  two  bank  notes  twisted  up  in 
his  hand,  inclosing  sovereigns  and  silver,  making  the  precise  sum 
intended  to  be  paid.  He  told  the  creditor  what  it  consisted  of, 
but  did  not  open  it  before  him.  Per  Best,  C.  J.,  "  I  am  of  opi- 
nion this  is  a  sufficient  tender.  If  the  witness  had  not  mentioned 
the  amount,  I  think,  it  would  not  have  done  (/*).''  And  it  seems 
that  if  the  debtor  express  his  willingness  to  pay  a  certain  sum,  and 
state  he  has  it  in  the  house,  and  offer  to  go  up  stairs  and  fetch  it, 
but  is  prevented  by  the  creditor  stating  that  the  debtor  need 
not  trouble  himself,  for  it  could  not  be  taken,  a  tender  may  be 
effectually  pleaded  (i). 

The  dispensation  with  the  production  of  the  money  must  be 
express.  Where  the  production  was  prevented  by  the  creditor 
leaving  the  room  after  the  debtor  had  offered  to  pay  the  money, 
and  whilst  he  was  in  the  act  of  taking  it  from  his  pocket.  Lord 
Tenterden,  C.  J.,  thought  there  was  not  a  sufficient  tender  {k). 

To  establish  a  tender,  the  defendant  proved  that  he  and  a 
friend  went  to  the  plaintiff''s  attorney,  and  said  that  he  had  come 
to  settle  the  plaintiff's  account ;  that  he  produced  a  paper  con- 
taining a  statement  of  the  account,  in  which  he  made  the  balance 
5/.,  which,  he  said,  he  was  ready  to  pay,  but  produced  no  money 
or  notes ;  and  that  the  plaintiff' 's  attorney  said  he  could  not  take 
that  sum,  as  his  clients  demand  was  above  8/.  luord Kenyan  held 
that  the  tender  was  not  sufficient  (/). 

The  defendant  left  with  his  clerk  10/.  for  the  plaintiff.  The 
plaintiff  called,  and  demanded  16/.  The  clerk  told  the  plaintiff 
that  the  defendant  was  from  home,  and  had  left  10/.  with  him,  to 
give  the  plaintiff*  when  he  called.  The  plaintiff*  said  he  would 
not  receive  the  10/.,  nor  any  thing  less  than  his  whole  demand. 
The  clerk  did  not  off*er  the  10/. ;  and  the  court,  on  that  ground, 
held  that  there  was  no  legal  tender  (;«). 


(y)  Douglas \.  Patrick f3T.  IIMW3;  have  got  ibe  money,  but  must  go  a 

Eccd  V.  Goldring,  2  M.  cS:  Scl.  8(>.  mile  to  fetch  it.'* 

(h)  Alexander  v.  Brown,  1  C.  &  P.  (k)  Lta'/terilale  v.    Siveepstmie^  3 

28i<.  C.  &  P.  34-2. 

(<)  Ilardiwj  v.  Davies,  1  C.  &  P.  (/)  Dickinson  v.  S/iee,  4  Esp.  68 ; 

77,  coram  Bat^  C.  J. ;  v^ho  observed  see  Bac.  Ah-  Ttndt'r  (B  1). 

that  '*  it  would  not  do,  ii'  a  mau  said  I  (m)  Thmnas  v.  EvaiiSy  10  East^  101 . 
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The  defendant  ordered  A.  to  pay  the  plaintiff  7/.  I&.     The 

latter  demanded  81. ;  on  which  A.  said,  that  he  was  only  ordered 

to  pay  the  former  sum,  which  was  in  A.'s  hands.    B.  put  his  band 

to  his  pocket,  to  take  out  the  money,  but  did  not  do  so,  by  il/s 

desire.     At  the  trial,  B.  could  not  say  whether  he  had  sufficient 

money  about  him,  on  the  above  occasion,  to  pay  the  71.  12«., 

but  swore  that  he  had  it    in  his  house,  at  the  door  of  which 

he  was  standing   at  the  time.     The  court  held,  that  this  was 

not  a  valid  tender;  as  the  money  should  have  been  actually  pro- 
duced (ft). 

A.  having  goods  at  a  pawnbroker's,  delivered  the  duplicate  to 
jB.,  to  take  them  out  of  pledge.  B,  took  them  out  accordingly, 
and  paid  the  amount  due  on  them.  On  A,  sending  to  B,  for  the 
goods,  and  stating  that  B,  might  have  the  money  if  he  would 
deliver  them  up,  B.  said  he  had  not  got  them,  and  refused  io  idl 
who  had  them.  The  court  held,  in  trover  by  ^1.  against  A,  that 
the  latter  was  not  entitled  to  a  tender  of  the  money  he  had  ad- 
vanced ;  because  A.,  even  if  he  had  made  a  tender,  would  not 
have  had  the  goods  delivered  to  him  (o). 

It  appears  that  on  making  a  tender,  the  debtor  must  not  insist 
upon  having  a  stamped  receipt  for  the  money  (/?),  as  a  condUiom 
of  his  paying  it  (q). 

An  offer  to  pay  a  sum  of  money,  *'  if  the  plaintiff  (who  claimed 
a  larger  sura,)  would  accept  it  as  the  whole  balance  really  due,* 
is  not  a  legal  tender,  because  it  is  not  unqualified.  If  a  defend, 
ant  offer  to  pay  the  money  he  considers  due,  leaving  open  the 
plaintiff's  right  to  an  ulterior  demand,  that  is  sufficient ;  but  an 
offer  to  pay,  clogged  with  a  condition  to  be  annexed  to  the  ac- 
ceptance, is  inoperative  (r). 

The  common  law  requires  that  a  tender  be  made  in  the  current 


(n)  Kraus  v.  Arnold,  7  Moor,  69. 

(o)  Jones  V.  Cliff,  1  C.  &  MeesoD, 
540. 

(p)  See  ante,  588. 

(q)  Cole  V.  niake,  Peake's  R.  180  ; 
Laing  v.  Header,  1  C.  &  P.  257  ;  see 
2  Stark.  Ev.  2n(i  ed.  779,  note  ; 
Smith  V.  Goodwin,  1  N.  &  M.  373,  per 
curiam. 

(r)  Evan*  y.  Judkins,  4  Camp.  156 ; 
Strong  v.  Harvey,  3  Bing.  304  ;  11 
Moore,  72 ;  Mitchell  v.  King,  6  C.  &  P. 


237.  Mr.  Starkie,in  the  2nd  vol. of  his 
valuablcTreatiseon  Evidence  (2nd  ed. 
779),  refers  to  the  case  of  Simmons  t. 
Wilmot  and  Others,  3  Esp.  R.  91,  as 
an  authority  to  show  that  "  where  the 
defendant  offered  to  pay  the  money  as 
a  boon,  but  accompanied  the  offer 
with  a  protestation  against  the  right 
of  the  party  to  receive  it,  the  tender 
was  held  to  be  insufficient.'*  iS^  qtu 
The  case  does  not  appear  to  1)e  a  satis- 
factory authority  to  tne  abore  effect. 
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coin  of  the  realm  (s) ;  or  foreign  money  legally  made  current  by 
proclamation  (t). 

By  the  3  &  4  W.  4,  c.  98,  s.  6,  ''a  tender  of  a  note  or  notes  of 
the  Governor  and  Company  of  the  Bank  of  England^  expressed 
to  be  payable  to  bearer  on  demand^  shall  be  a  legal  tender,  to  the 
amount  expressed  in  such  note  or  notes,  and  shall  be  taken  to  be 
valid  as  a  tender  to  such  amount  for  all  sums  above  Jive  pounds^ 
on  all  occasions  on  which  any  tender  of  money  may  be  legally 
made,  so  long  as  the  Bank  of  England  shall  continue  to  pay  on 
demand  their  said  notes  in  legal  coin :  provided  always,  that  no 
such  note  or  notes  shall  be  deemed  a  legal  tender  of  payment  by 
the  Governor  and  Company  of  the  Bank  of  England^  or  any 
branch  bank  of  the  said  Governor  and  Company ;  but  the  said 
Governor  and  Company  are  not  to  become  liable  or  be  required 
to  pay  and  satisfy,  at  any  branch  bank  of  the  said  Governor  and 
Company,  any  note  or  notes  of  the  said  Governor  and  Company 
not  made  specially  payable  at  such  branch  bank ;  but  the  said 
Governor  and  Company  shall  be  liable  to  pay  and  satisfy  at  the 
Bank  of  England  in  London  all  notes  of  the  said  Governor  and 
Company,  or  of  any  branch  thereof." 

Even  at  common  law,  a  tender  in  Bank  of  England  notes  (u)\ 
or  in  provincial  or  country  bankers'  notes  (x) ;  or  of  a  draft  or 
check  on  a  banker  {y) ;  is  valid,  if  the  creditor  do  not,  at  the  time, 
object  to  receive  such  notes  or  check  as  a  payment  on  account 
of  their  quality^  and  object  to  the  quantum  only. 

7.  Of  a  prior  or  subseqtient  Demand  to  defeat  a  Tender, — The 
debtor  must  have  been  alxoays  ready  to  pay  the  money  (2).  If, 
therefore,  before  or  after  the  tender,  the  creditor  has  demanded 
of  him  payment  of  the  debt,  which  has  been  refused,  and  such 
demand  and  refusal  be  specially  replied,  the  tender  will  be  un- 
availing (a).  By  such  replication,  however,  the  plaintiff  admits 
that  the  tender  stated  in  the  plea  was,  in  fact,  made :  and  it  will 
be  incumbent  on  him,   if  he  reply  a  subsequent  demand  and 

(«)  A  tender  of  more  than  40s.  in  Eq.  Cas.  Abr.  319. 

silver  is  not  pood ;  see  66  G.  3,  c.  ^^  ix)  Polglass  t.  Oliver,  2C,Sc  J,  15. 

s.  11.  It  would  be  good,  if  not  objected  (y)  Tidd»  9th  ed.   187,  note  fin), 

to  on  that  account ;  see  infra,  cites  Wilby  t.  Warren,  Sit.  Mid.M.  T. 

(0  Bac.  Ab.,  Tewler,  (B.  2) ;  Wade's  28  G.  3,  K.  B.,  cor,  Buller,  J. 

Case,  5  Rep.  1 14  ;  Case  of  Mixed  Mo-  (2)  See  form  of  Plea,/7(M<,  624,  625, 

neys,  Davys,  18.  {a)  1  Saund.  33  6,  note  (2);  BuL 

(u)  Griifhy  V.  Oakes,  2  B.  &  Pul.  N.  P.  156. 
526;  Wrufht  y.  Reed,  3T.  R.  554; 
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refusal,  to  prove  that  he  demanded  t)ie  precise  sum  stated  to  have 
been  before  tendered  to,  and  refused  by,  him ;  for,  if  he  demand  any 
other  sum  than  that  tendered,  the  tender  of  such  sum  is  not 
thereby  invalidated  (&).  In  an  action  on  a  bill  of  exchange  for 
10/.  4^.,  accepted  by  the  defendant,  the  defendant  pleaded  a 
tender  of  4Z.  75.  Cc?.  The  plaintiff  replied  a  prior  demand  of 
that  sum.  The  only  proof  of  a  demand  was,  that  the  bill  was 
presented  for  payment  when  due,  and  was  dishonoured.  The 
defendant  had  paid  the  balance  on  a  subsequent  day.  The  court 
held,  that  the  proof  did  not  support  the  issue,  as  the  plaintiff 
proved  no  demand  of  the  precise  sum  tendered  (c). 

And  a  demand  and  refusal,  to  defeat  a  tender,  must  be  made 
by  some  person  who  has  authority  to  receive  the  money  for  the 
creditor,  and  give  the  debtor  a  discharge.  Therefore,  a  demand 
by  the  clerk  of  the  plaintifT^s  attorney  is  not  sufficient ;  although 
it  appears  that  the  attorney  himself  might  effectually  require 
payment  {d). 

A  subsequent  application  to,  and  refusal  by,  one  of  two  joint 
debtors,  is  sufficient  (e). 

It  seems,  that  after  a  tender  has  been  made,  the  creditor  can- 
not defeat  its  effect,  by  a  subsequent  application  for  the  money, 
by  letter  ;  a  personal  demand  on  the  debtor  should  be  made,  to 
give  him,  at  the  time  of  the  demand,  an  opportunity  of  paying 
the  debt  (y).  At  all  events,  if  the  demand  were  made  at  the 
debtor's  residence  during  his  absence,  it  would  be  necessary  to 
defer  issuing  the  writ  until  the  debtor  had  reasonable  time  and 
opportunity  to  pay  the  money  {g). 

8.  Of  the  Pleadings,  ^c,  on  a  Tender  (A). — A  defendant 
cannot  plead » the  general  issue,  or  any  other  plea,  to  the  whole 
declaration,  and  a  tender  as  to  part.     No  other  plea  than  that  of 


(V)  Coore  V.  Caliauai/,  1  Esp.  1 1 5, 

116;  Spt/bet/  v.  Hidey    I  Cam  j).    181; 

see  Fabian  v.  Winston,  Cro.  Eliz.  t20i>. 

(c)  Riinrx  V.  Griffith,   5  B.  &  Aid. 

630.  See  Hume  v.  Prptoe,  8  East  1()8, 

in  wbicli  case  the  plea  aiul  rojoindor 

were  defective.    The  dia\\«'r  of  a  bill 

has  a  reasonable  time  after  notice  of 

dishonour  to  tender  the  amount  of  bill, 

\*itbout  interest;   lVaikerv.JJarnes,^ 

Marsh.  R.  36;  5  Taunt,  240,  8.  C; 

Chitty,  jun.B.  3J),  100  A  b,  H)8, «.  C. 

(ff)  Otore  y.  Callauxii/,  1  Esp.  115, 


116;  Goodland  v.  Blewith,  I  Cainpb. 
478,  note. 

{e)  Pcirse  v.  Bowie*,  1  Stark.  N.  P. 
R.  323. 

(/)  Edwards  V.  Yeates,  Ry.  -Sc  M. 
360,  cor.  Abbott,  C.J.;  sed  fide  IJat/- 
ward  V.  Ilatjut'y  4  Esp.  R.  93,  o»r. 
Lavrencc,  J. 

(v)  Gibbs  V.  Stead,  8  B.  S:  C.  528 ; 
2  Man.  .Vc  R.  547,  S.  C. 

(h)  See  Plea,  3  Chitty  on  PI.  6lh 
ed.  922,  955 ;  replication  thereto,  iiL 
1151. 
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the  tender,  can  be  pleaded  to  the  sum  alleged  to  have  been 
offered  (fr).  There  would  be  a  gross  incongruity,  if  the  rule  were 
otherwise;  for,  upon  a  plea  of  tender,  the  defendant  expressly 
admits  the  sum  tendered  to  be  due,  and  brings  it  into  court  to  be 
paid  to  the  plaintiff. 

The  plea  must  aver  that  the  defendant  is,  and  always  has  been, 
ready  to  pay,  (touts  temp  prists)  from  the  time  the  money  was 
payable.  It  is  not  sufficient  to  show  only  a  tender  upon  a  certain 
day,  and  a  subsequent  readiness  to  pay  the  money  (/).  And  the 
plea  is  bad,  upoti  general  demurrer,  if  an  actual  tender  of  the 
money  be  not  also  stated,  although  the  plea  contain  a  prqferi  in 
curia  (m). 

The  sum  stated  in  the  plea  to  have  been  tendered  is  material 
and  traversable;  and  care  should  therefore  be  taken  that  the 
exact  sum  offered  be  set  forth  therein. 

It  should  be  pleaded,  that  the  tender  was  made  ^^  before  the 
commencement  of  the  suit."*'  In  all  the  courts,  the  summons,  or 
capias^  is  the  commencement  of  the  action. 

If  the  defendant  intend  to  deny  altogether  the  contract  and 
facts  stated  in  any  particular  count,  the  general  issue  only  should 
be  pleaded  thereto,  and  the  plea  of  tender  should  not  relate  to 
such  count  (n).  And  it  was  held  (before  the  rules  on  pleading 
of  Hilary  Term,  1 834,  abolished  the  common  rule  to  pay  money 
into  court),  that  in  such  case  the  money  should  not  be  paid  into 
court  upon  the  wliole  declaration,  upon  a  rule  to  pay  money  into 
court  in  the  common  form ;  because  such  payment,  although  the 
plea  of  tender  was  applied  to  part  only  of  the  declaration,  admitted 
a  special  contract  laid  in  another  portion  thereof  (o). 

The  plea  should  be  signed  by  counsel,  .or  in  the  Common 
Pleas  by  a  serjeant.  The  plaintiff  may  sign  judgment,  as  for 
want  of  a  plea,  if  the  sum  tendered  be  not  paid  into  court  (p). 
This  is  now  considered  a  fair  issuable  plea  in  bar  (g). 

In  debt,  the  defendant,  in  pleading  a  tender,  ought  to  conclude 
his  plea,  by  praying  judgment  if  the  plaintiff  ought  to  have  or 


(k)  Dowgall  ▼.  Bowman^  3   Wils.  {o)  BultverY,Home^AB,^  kiL\^\ 

146 ;  2  Bla.  R.  723,  S.  C. ;  Maclellan  I  N.  &  M.  1 17,  S.  C.  The  same  prin- 

V.   Howard,  4  T.  R.  194;  1  Saund.  ciple  would  apply  in  oitsdk/in^  payment 

33  c,  note.  into  court,  under  the  17th  nde  on 

(/)  Gilet  v.  Hart,  Salk.  G22 ;  Hume  pl^idin^. 

y.  Peploe,  8  East,  168,  supra.  (p)  Pether  v.  ShetUm^  1  Stra.  698. 

(m)  French  v.  Watson,  2  Wils.  74.  (q)  1  Saund.  33,  note  2  ;  Kilwiek 

\n )  Cox  y.  Brain,  3  Taunt.  95.  v.  Maidman,  1  Burr.  69. 
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maintain  his  action  to  recover  any  damages  against  him ;  but«  in 
assumpsit,  the  prayer  of  judgment  is,  if  the  plaintiff  ought  to 
recover  any  more  or  greater  damages  than  the  sum  tendered  (r). 

In  his  replication,  the  plaintiff  either  denies  the  tender,  and  under 
such  traverse  may  contest  its  formality ;  or  he  admits  the  tender, 
and  proceeds,  under  the  general  issue,  for  a  larger  sum ;  or  the 
replication  may  set  up  a  prior  or  subsequent  demand  and  refusal 
of  the  money  (s). 

The  plaintiff  may  take  out  of  court  the  money  brought  therrin 
on  the  plea  of  tender,  although  he  reply  denying  the  tender  (/). 
But  if  the  plaintiff  permit  the  money  to  remain  in  court,  and  a 
verdict  pass  for  the  defendant,  the  court  will  retain  it  to  secure  the 
defendant's  costs  (u) . 

Where  the  defendant  pleads  non-assumpsit  as  to  all  but  a  par- 
ticular sum,  and  as  to  that  sum  a  tender ;  and,  upon  the  trial, 
the  fact  of  the  tender  is  found  for  him,  but  that  the  sum  tendered 
was  not  sufficient,  by  which  the  plaintiff  has  a  verdict  on  the 
general  issue,  and  judgment  for  his  damages  and  costs;  the  de- 
fendant w^s  not  formerly  allowed  any  costs  on  the  issue  on  the 
plea  of  tender  {x).  If  the  issue  on  the  plea  of  tender  be  found 
for  the  plaintiff,  and  on  non-assumpsit  for  the  defendant,  the 
plaintiff  is,  it  seems,  entitled  to  the  general  costs  of  the  cause  (^); 
the  defendant  being  entitled  to  the  costs  of  the  issue  found  for  him. 

The  Court  of  Conscience  Acts  do  not,  in  general,  apply  to  cases 
in  which  the  plaintiff  recovers  less  than  the  limited  account,  if  the 
debt  were  originally  beyond  it,  and  were  reduced  by  means  of  a 
tender  {z). 

9thly.  The  Statute  of  Limitations. 

1 .  In  general : — 

Of  the  Enactments  of  the  Statutes,  and  to  what  De- 
mands they  apply  ;  and  of  the  Exceptions  therein. 

2.  From  what  period  tlie  Limitation  is  to  be  dated. 


(r)  Giles  V.  Hart,  2  Salk.  622, 623 ; 
1  Lord  Raym.  254,  S.  C;  Shelley  v. 
Wright,  Willes,  13;  1  Saund.  33  b, 
note;  Bac.  Ab.  Tender  (HI). 

(«)  ^eeante,  623 ;  Form,  &c.  3  Chitty 
P1.5thed.  1154,  1155. 

(0  Le  Grew  v.  Cooke,  1  B.  &  P. 
332 ;  see  Bac.  Ab.  Tender,  1. 

(u)  1  Saund.  33  h,  note  (2). 

(a?)  Per  I/ord  Ellenhorovgn,  C.  J., 


Post  an  T.  Stanway,  5  East  R.  262.  But 
now  a  defendant  is  entitled  to  the 
costs  of  an  issue  found  for  him. 
(y)  Hihhert  v.  Fox,  5  Taunt.  10a 
(z)  lleaward  v.  Hopkim,  2  Dougl. 
44«;  Wai^tell  v.  Atkinson,  3  Bing. 
289 ;  1 1  Moo.  14  ;  Jordan  v.  Strong,  5 
M.  &  Selw.  196;  Tidd,  9tli  ed.  958. 
959. 
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3.  of  the  revival  of  the  Demand  by  a  new  Admission,  &c. 

1.  In  general. 

2.  Of  the  Form  and  Nature  of  the  fresh  Acknow- 

ledgment or  Promise. 

3.  By  whom  it  may  be  made. 

4.  To  whom  it  may  be  made. 

4.  Of  issuing  a  Writ  to  save  the  Statute. 

6.  Of  the  Pleadings  as  they  relate  to  the  Statutes. 


1.  In  general: — The  Enactments  of  the  Statutes^  and  to  what 

Demands  they  apply. 

The  reasons  upon  which  the  limiting  the  time  for  commencing 
an  action  at  law  arc  founded,  are  well  stated  by  Pothier  (a). 

"The  prescription  is  founded,  1st,  upon  a  presumption  of  a 
payment,  or  release  arising  from  a  length  of  time ;  as  it  is  not 
common  for  a  creditor  to  wait  so  long,  without  enforcing  payment 
of  what  is  due ;  and  as  presumptions  are  founded  upon  the  ordi- 
nary course  of  things,  ex  eo  quod  plerumque  Jit.  Cyjas  in  par  at, 
ad  tit.  de  Prob. ;  the  laws  have  formed  the  presumption,  that  the 
debt  was  acquitted  or  released.  Besides,  a  debtor  ought  not  to  be 
obliged  to  take  care  for  ever  of  the  acquittances,  which  prove  a 
demand  to  be  satisfied  ;  and  it  is  proper  to  Umit  a  time  beyond 
which  he  shall  not  be  under  the  necessity  of  producing  them, 
^ndly,  It  is  also  established  as  a  punishment  for  the  negligence 
of  the  creditor.  The  law  having  allowed  him  a  time  to  institute 
his  action,  the  claim  ought  not  to  be  received  when  he  had  suf- 
fered that  time  to  elapse." 

At  common  law,  the  lapse  of  time  cannot  be  opposed  as  a  bar 
to  the  remedy ;  the  limitation  is  entirely  prescribed  by  statute. 


(a)  On  Contr.  pt.  3,  c.  8,  art.  2, 
by  Evans,  vol.  i  451.  '*  The  Statute 
of  Limitations,  on  which  the  security 
of  all  men  depends,  is  to  be  favoured,'' 
Per  Cur.,  Green  v.  Rivetiy  2  Salk.  422. 
"  The  statute  ought  to  receive  a  liberal 
constniction,"  j^er  Dallas,  J.,  KeUintf 
V.  Shaic,  1  M(Mjr,  345.  "The  Statute 
of  Limitations  was  intended  for  the 
relief  and  quiet  of  defendants,  and  to 
prevent  persons  from  being  harrassed 
at  a  distant  period  of  time  aflc'r  the 


committing  of  the  injury  complained 
of,"  per  Abbott,  C.  J.,  Battley  v. 
Faulkner  J  3  B.  &  Al.  292.  **  One  of 
the  objecis  of  the  Statute  of  Limita- 
tions was,  that  the  action  should  be 
brought  to  trial  at  a  period  of  time 
when  the  defendant  could  be  prepared 
with  his  witnesses  to  meet  the  charge, 
which  would  not  be  the  case  if  the 
action  might  be  postponed  to  an  inde- 
finite period,"  per  Bay  ley,  J,,  id.  293. 
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But  even  at  oommon  law  great  delay  in  instituting  proceediugs 
may,  unless  explained,  furnish  the  jury  with  a  ground  for  pre- 
suQiing  that  the  claim  has  been  satisfied  (b). 

The  Statute  of  Limitations  does  not  discharge  or  extinguiik 
the  deht^  it  only  bars  the  remedy  by  action ;  so  that  a  lien  in 
respect  of  the  debt  is  not  destroyed,  though  the  remedy  by  writ 
to  recover  the  debt  be  gone  (c).  Upon  the  same  ground,  the 
demand  may  be  revived  by  the  debtor's  acknowledgment  of  its 
existence,  without  any  new  consideration.  And  it  has  been  held, 
in  equity,  that  the  statute  does  not  run  against  a  creditor  of  a  bank- 
rupt (rfter  a  fiat  has  been  issued ;  although  the  six  years  elapsed 
(after  the  issuing  of  the  fiat),  before  the  creditor  applied  to 
prove  {d).  But  if  the  statute  has  attached  upon  the  demand  at 
the  time  the  fiat  issued,  the  creditor  cannot,  in  respect  of  such 
debt,  be  a  petitioning  creditor  (e) ;  or  prove  against  the  estate  (/). 

The  statute  ^1  Jac.  1,  c.  16,  s.  3  (g)y  enacts,  ^^  that  ail  actions 
of  account,  and  vpon  the  case  (^),  (other  than  such  accounts  9& 
concern  the  trade  of  merchandise  between  merchant  and  mer- 
chant, their  factors  or  servants,)  and  all  actions  of  debt  grounded 
upon  any  lending  or  contract,  wUlumi  specialty ,  and  all  actions  of 
debt  for  arrearages  of  rent,  shall  be  commenced  and  sued  wUhm 
six  years  next  after  the  cause  of  such  auction  or  suity  and  not 
after."" 

The  statute  of  James  applies  to  all  actions  upon  a  written  or 
parol  contract^  for  the  recovery  of  a  debt,  or  damages,  whether 
the  claim  be  made  in  a  court  of  law  or  in  equity  (i).  It  applies 
to  an  action  on  a  bill  of  exchange  (k) ;  or  by  an  attorney  for  his 


(b)  See  ante,  579. 

(c)  See  Spears  v.  Hartletj,  3  Esp. 
R.  81 ;  Higgins  v.  Scott ^  2'B.  (Sc  Ad. 
413.  See,  however,  3  &  4  W.  4,  c.  27, 
s.  40. 

(rf)  Exp.  Ross  re  Coles,  2  Gl.  &  J. 
46. 

(e)  Emery  v.  3fuckioic,  C.  P.  Hi). 
T.  1834,  MS. ;  1  Deacon  Bk.Law,  98 ; 
Eden,  2nd  ed.  45,  46. 

(/)  Exp.  Dewdneij,  15  Ves.  498; 
Exp.  Rimy  J  2  Rose,  245;  19  Ves. 
468,  S.  C. 

(g)  The  Act  3  &  4  VV.  4,  c.  27, 
limits  actions  and  suits  relating  to  real 
property.  The  3  &  4  W.  4,  c.  71, 
shortens  the  time  of  prescription  in 
certain  cases.  The  2  V  3W.4,c.  100, 


shortens  the  time  required  in  claims  of 
modus  decimandi,  or  exemption  from  or 
discharge  of  tithes.  ITie  statute  of 
James  is  still  the  act  which  regulates 
the  limitation  as  to  personal  actions. 
Lord  Tenterden's  Act,  9  G.  4,  c.  14, 
post,  639,  merely  relates  to  subsequent 
admission  within  sixyears  before  action. 

(h)  Assumpsit  is  an  action  on  the 
case  for  this  purpose,  Battlej/  v.  FoMik- 
ner,  3  B.  &  Al.  294.  Actions  for  slan- 
derous words  are  to  be  brought  within 
two  years. 

(i)  Bac.  Ab.  Limitation  of  Actitnut 
I).  2,  4 ;  E.  Chitty's  Eq.  Index,  Ut 
Limitations,  Statute  of. 

{k)  Renew  v,  Axton,  Cartb.  3. 
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fees  (/).  And  although  a  debt,  sought  to  be  recovered  in  one  of 
our  courts,  was  incurred  and  accrued  due  in  a,  foreign  country, 
or  in  Scotland;  and  by  the  foreign  law,  the  period  of  limitation 
has  not  elapsed,  yet  the  English  Statute  of  Limitations  may  be 
eflTectually  pleaded  in  bar  [m). 

The  statute  of  James,  it  will  be  observed,  excepts  **  such 
accounts  as  concern  the  trade  of  merchandize  between  merchant 
and  merchant,  their  factors  or  servants."  This  extends  only  to 
mutual,  or  reciprocal  ('/^)  accounts  current  or  open  between 
merchants,  not  to  accounts  stated  between  them  (o).  When  the 
account  is  once  stated^  or  balanced,  the  action  must  be  brought 
within  six  years;  but  if  it  be  adjusted,  and  a  following  account  is 
added,  in  such  case  the  plaintiff  shall  not  be  barred  by  the  statute, 
because  it  is  a  running  account  (p).  The  exception  applies  to 
actions  of  assumpsit^  as  well  as  the  old  action  of  account  (g). 

Nor  is  the  exception  confined  to  accounts  between  merchants^  in 
the  strict  acceptation  of  that  term  (r).  Where  there  are  mutual 
or  cross  accounts  or  dealings,  (though  not  between  merchants,  or 
relating  to  merchandise,)  for  any  one  item  of  which  credit  has 
been  given  within  six  years,  this  is  evidence  of  an  acknowledg- 
ment of  there  being  an  open  account  between  the  parties,  and  of  a 
promise  to  pay  the  balance,  so  as  to  take  the  case  out  of  the  sta- 
tute (s) ;  provided  the  balance  has  not  been  struck  more  than  six 
years  before  the  action  was  brought. 

In  Catling  v.  Skotdding{s)f  it  appeared  that  the  defendants  had 
hired  certain  premises  of  the  plaintifF^s  testator,  for  twenty-one 
years  :  ten  years  afterwards  the  testator  died,  and  rent  for  nine 
years  and  a  half  was  then  due ;  and  SO/,  was  also  due  for  cash 
lent  on  account,  seven  or  eight  years  before  the  death,  and  the 
testator  was  indebted  to  the  defendants  for  various  articles  sup- 
plied by  them  in  their  trade.  The  last  half-year's  arrear  of  rent,  and 
one  or  two  of  the  last  articles  of  the  defendants'  bills  for  goods 
supplied,  were  within  six  years  before  the  writ  was  issued.  The 
amount  of  the  articles  furnished  by  the  defendants  within  the  last 
six  years  was   more  than  sufficient  to  cover  the  last  half-yearns 


(/)  Oliver  v.  Tlwtnas,  3  Lev.  367.  (q)  2  Saund.  127  d,  note, 

(wi)  Ante,  78.  (r)  Cotes  v.  Harris,  Bui.  N.  P.  149; 

(n)  Bui.  N.  P.  149.  Crouch  v.  Khkwan,  Peake's  R.  121 ; 

(o)  2  Saund.  124, 127  a,  note.  2  Saund.  127  6,  note, 

(p)  Id.  Farrington  v.  Lee,  2  Mod.  (t)  Catling  v.  Skoulditig^  6  T.  R. 

31 1 ,  312;  1  Mod.  268,  S.  C.  189 ;  2  Saund.  127  6,  note. 
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rent.  There  bad  never  been  any  settlement  of  accounts  between 
the  defendants  and  the  testator.  The  balance  due  to  the  testator, 
at  the  time  of  his  death,  was  171/.  Issues  were  joined  on  the 
pleas  of  non-assumpsit^  and  set-off,  and  on  the  replication  of  a 
promise  witliin  six  years ;  and  the  court,  after  a  consideration  of 
all  the  former  cases,  held  that  the  executors  were  entitled  to 
recover. 

But  where  all  the  items  are  on  one  side,  as  in  an  account  be- 
tween a  tradesman  and  his  customer,  the  circumstance  of  there 
being  some  items  within  six  years  will  not  defeat  the  statute  as  to 
those  that  arc  of  longer  standing  (<). 

In  a  late  case  (u),  the  ])laintiff,  a  proctor,  sued  the  defendant 
for  the  amount  of  his  bill,  which  was  chiefly  for  work  done  in 
prosecuting  an  appeal  to  judgment.  After  the  judgment,  a  com- 
munication had  been  made  by  the  adverse  party  to  the  plaintiff, 
as  proctor,  and  attended  to  by  him,  respecting  the  costs ;  and  an 
item  in  respect  of  this  transaction  was  added  to  the  plaintiff's  bill. 
No  previous  part  of  the  demand  had  accrued  within  six  years;  it 
was  held  that  the  latter  item  did  not  take  the  rest  out  of  the 
Statute  of  Limitations. 

It  seems,  that  notwithstanding  the  9  G.  4,  c.  14,  s.  1  (x),  al* 
though  all  the  items  of  an  account  arc  beyond  six  years,  and  there 
are  not  mutual  or  cross  accounts  between  the  parties;  yet  if  they 
meet  and  go  into  the  account,  and  strike  a  balance,  an  action  lies 
upon  the  count  upon  an  account  stated^  to  recover  such  balance. 
Mr.  Baron  Vau(/han  appeared  to  think  that  the  statute  9  G.4,  ap- 
plies only  to  cases  where  the  action  is  for  the  original  debt ;  and 
some  evidence  is  required  and  given  of  an  acknowledgment,  to 
rebut  the  presumption  raised  by  the  Statute  of  Limitations,  that 
the  debt  has  been  satisfied  in  the  course  of  six  years  since  it 
occurred  (y). 


(/)  Cohs  V.  Ilarrh.  Bui.  N.  P. 
1 40  ;  2  Sauiid.  127,  a,  c,  notes. 

(u)  Rolhery  v.  Mannings,  1  B.  «S: 
Ad.  15. 

(j)  Post,  631>,  640. 

ev)  Smith  V.  Forh/,  4  C.  \:  P.  120. 
As  to  the  nature  of  an  account  stated, 
see  antCy  507.  In  Willis  v.  Narhain, 
3  Y.  &  J.  518,  (post),  Garrow,  B.,  in 
delivering  the  judgment  of  the  court, 
said,  "  In  the  course  of  the  argument 
the  case  of  an  account  currcne  was  put, 


in  which  the  parly  charjres  himself, 
and  takes  credit  for  payments  uiaoe 
hy  him  ;  and  it  was  said,  shall  not  this 
he  evidence  to  take  the  case  out  of  the 
Statute  of  Limitations?  I  nnswer  no, 
hecause  the  act  (i)  G.  4)  says  that  the 
defendant  shall  not  be  charged,  ex- 
cept by  an  acknowledgment  in  writing 
signed  by  him.  It  must  he  a  writing, 
with  the  solemnity  of  a  signature,  and 
nothing  short  of  that  can  bind  the 
party." 
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By  the  4  th  section  of  the  statute  of  James,  it  is  enacted^  that 
if  in  any  of  the  said  actions  or  suits,  judgment  be  given  for  the 
plaintiff,  and  the  same  be  reversed  by  error ;  or  a  verdict  pass  for 
the  plain ti£f',  and  upon  matter  alleged  in  arrest  of  judgment  the 
judgment  be  given  against  the  plaintiff,  that  he  take  nothing  by  his 
plaint,  writ,  or  bill ;  or  if  any  of  the  said  actions  shall  be  brought 
by  original,  and  the  defendant  therein  be  outlawed^  and  shall  after 
reverse  the  outlawry ;  that  in  all  such  cases  the  party  plaintiff, 
his  heirs,  executors,  or  administrators,  as  the  case  shall  require, 
may  commence  a  new  aciiori  or  suit,  from  time  to  time,  within  a 
^^ar  after  such  judgment  reversed,  or  such  judgment  given  against 
the  plaintiff,  or  outlawry  reversed  ;  and  not  after. 

By  section  7th,  it  is  enacted,  '^  that  if  any  person  or  persons 
that  is  or  shall  be  entitled  to  any  such  actions  of  accounts,  or 
actions  of  debts,  shall  be  at  the  time  of  any  such  cause  of  action 
given  or  accrued,  fallen  or  to  come,  within  the  age  of  twenttf^ane 
years^feme  covert^  non  compos  mentis^  imprisoned,  or  beyond  the 
seas^  that  then  such  person  or  persons  shall  be  at  liberty  to  bring 
the  same  actions,  so  as  they  take  the  same  within  such  times  as  are 
before  limited,  after  their  comings  to  or  being  qfJuU  age,  disco- 
verty  of  sane  memory^  at  large j  and  returned  from  beyond  the 
seas^  as  other  persons  having  no  such  impediment  should  have 
done/' 

Where  a  married  woman,  being  an  administratrix,  lent  part  of 
the  assets  to  her  husband,  and  took  a  promissory  note  from  him, 
and  a  surety,  for  the  amount;  it  was  held  that  she  had  six  years 
after  her  husband's  death  within  which  she  might  sue  the 
surety  (z). 

The  Law  Amendment  Act,  3  &  4  W.  4,  c.  42,  s.  7,  provides, 
"  that  no  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  («),  nor  the  Islands  of  Man^  Guernsey^  Jersey^  Aldemey^ 
and  Sarkf  nor  any  island  adjacent  to  any  of  them,  being  part  of 
the  dominions  of  his  Majesty,  shall  be  deemed  to  be  beyond  the 
seas,  within  the  meaning  of  this  act,  or  of  the  statute  of  21  Jac.  1. 

By  the  statute  4  Ann,  c.  16,  s.  19,  persons  entitled  to  the  causes 
of  actions  by  the  statute  of  James,  "  shall  be  at  liberty,  if  the 


(z)  Richards  v.  Richards,  2  B.  &       1  Show.  91 ;  Kitit;  ▼.  Walker,  1  Bla. 
Ad.  447.  R.  286. 

(a)  See  the  decisions,  ^mmymtftif, 
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person  against  whom  the  cause  of  suit  exists,  were  at  the  time  of 
such  cause  of  action  or  suit  given  or  accrued,  fallen  or  come, 
beyond  the  seas,  to  bring  the  said  action  against  such  person  after 
his  return  from  beyond  the  seas ;  so  as  they  take  the  same  e^ier 
his  return  from  beyond  the  seas,  within  the  time  limited  by  the 
statute  of  James.'** 

If  the  debtor  once  arrive  in  this  country,  though  his  stay  here 
be  but  for  a  few  days,  and  were  unknown  to  the  creditor,  the  action 
must  be  brought  within  six  years  from  the  time  he  arrived  (6). 

The  disability  must  exist  when  the  cause  of  action  arose :  if  the 
creditor  were  in  Greai  Britain^  &c.  at  that  time,  the  six  years  will 
be  dated  from  that  period,  although  he  afterwards  go  abroad  and 
remain  absent  (c). 

Where  there  are  several  joint  creditors  or  claimants,  and  one  of 
them  is  in  England  when  the  right  of  suit  accrues,  the  action  must 
be  commenced  within  six  years  from  that  period  (d). 

If  the  creditor  were  abroad  when  the  debt  accrued,  and  never 
came  to  this  country,  the  statute  does  not  attach  against  him,  or 
his  representatives  (e).  But  if  he  once  arrive  here  (f) ;  or  if  one 
of  several  joint  creditors  who  were  resident  abroad  when  the  cause 
of  action  arose,  afterwards  come  to  England  ((/);  the  statute  in 
each  case  attaches  upon  the  demand,  at  the  expiration  of  six 
years  after  such  Jirst  arrival;  and  no  subsequent  departure 
defeats  its  operation. 

If  the  defendant  were  in  the  East  Indies  when  the  cause  of 
action  accrued,  the  plaintiff  may  sue  him  within  six  years  after  his 
return  to  England^  although  the  defendant  lived  six  years  in  the 
East  Indies^  within  the  jurisdiction  of  the  supreme  court  oi  Cal- 
cutta (A). 

A  cause  of  action  cannot  be  said  to  exist,  unless  there  be  a  per- 
son in  existence  capable  of  suing.  Consequently,  in  an  action  by 
an  administrator,  u|)on  a  bill  of  exchange  payable  to  the  intestate, 
but  accepted  after  his  death,  the  six  years  do  not  begin  to  run 
until  letters  of  administration  are  granted  (t). 


{b)  Gregory  v.  Hurrill,  5  B.  &  C.  Rep.  723. 
a41  ;  8  D.)wL  &  Ryl.270.  (f)  Smith  v.  IliU,  1  VVils.  134. 

(c)   Smith  V.    Hill,   1    Wils.  134;  (v)  Prrry  v.  Jocftsow,  4  T.  R.516. 

Doe  (1.  Doroure  v.  Jones,  4  T.  R.  311  ;  (h)  Williams  v.  Jones,  13  East,  439. 

Grey  v.  Meudez,  Str.  55<i.  (i)  Murray  v.  The  East  India  Com- 

[d)  Perry  v.  Jackson,  4  T.  R.  616.  pany,  5  B.  (Sc  Al.  204.     ^See  exception 


i: 


e)  Strilhorsl  v.  Grame,  2  Black.      in  3  (Sc  4  W.  4,  c.  27,  s.  G. 
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Where  the  testator  resided  abroad  at  the  time  the  cause  of 
action  accrued,  and  died  abroad ;  it  was  held  that  his  executors, 
who  resided  in  England^  might  be  sued  within  six  years  after 
talcing  out  probate.  Best,  C.  J.,  observed,  "  Ahhough  the  injury 
of  which  the  plaintiffs  complain  has  existed  more  than  six  years, 
yet  they  had  no  cause  of  action  until  there  was  some  person  within 
the  realm  against  whom  the  action  could  be  brought.  Cause  of 
action  is  the  right  to  prosecute  an  action  with  effect;  no  one  has  a 
complete  cause  of  action  until  there  is  somebody  that  he  can  sue. 
The  deceased  was  never  in  England  after  the  cause  of  action  ac- 
crued against  him  ;  after  his  death,  there  was  no  person  in  England 
against  whom  the  plaintiffs  could  proceed,  until  the  defendant  took 
upon  himself  the  execution  of  his  will.  The  defendant  did  not  act 
as  executor,  or  prove  the  will  of  the  deceased,  until  1824.  An  ex- 
ecutor may  do  many  acts  before  he  has  proved  the  will ;  and  when 
he  has  proved  the  will,  his  right  to  the  testator^s  property  has 
relation  to  the  time  of  the  testator^s  death ;  but  we  do  not  think 
that  any  action  can  be  maintained  against  him  as  executor,  until 
he  has  taken  upon  himself  to  act  as  such,  or  has  proved  the 
wiir  (k). 

Where  the  six  years  from  the  time  the  cause  of  action  accrued 
expired  in  the  lifetime  of  the  testator,  and  no  action  was  brought 
by  him,  the  statute  is  a  bar,  and  the  executor  cannot,  by  any 
proceeding,  defeat  its  operation  (I),  However,  if  the  testator  had, 
within  the  six  years,  brought  an  action,  which  is  abated  by  his 
death,  the  executor  shall  have  reasonable  time  {semhle  a  year), 
after  the  testator^s  death,  to  commence  a  new  action,  and  thereby 
take  the  case  out  of  the  statute,  although  the  six  years  may  have 
elapsed  when  such  fresh  proceedings  are  taken  (m). 

Limitation  of  Actions  on  Deeds,  S^c. 

By  the  Law  Amendment  Act,  S  &  4  William  4,  c.  42,  s,  3, 
it  is  enacted,  ^^  That  all  actions  of  debt  for  rent  upon  an 
indenture  of  demise,  all  actions  of  covenant  or  debt  upon  any  bond 
or  other  specialty,  and  all  actions  of  debt  or  scire  facias  upon  any 


(A)  Douglas  v.  F&rrest,  4  Bing.  686,  N.  P.  6th  ed.  144,  and  note  (94) ;  8th 

704;  1  M.'  &  P. 663,  S.  C.  ed.  151,  152;  Tidd.  8th  ed.  25,  26; 

(/)  Hex  V.  Motrelly  6  Price  R.  30.  9th  ed.  28;  Ballantine,  156, 166. 
(m)  See  Bui.  N.  P.  150;   1  SeU. 
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recognizance  (n),  and  also  all  actions  of  debt  upon  any  Ofoard 
where  the  submission  is  not  by  specialty,  or  for  any  ^fine  due  id 
respect  of  any  copyhold  estates,  or  for  an  escape^  or  for  manejf 
levied  on  any  fieri  facms^  and  all  actions  for  penalties,  damages, 
or  sums  of  money  given  to  the  party  grievedj  by  any  statute  now 
or  hereafter  to  be  in  force,  that  shall  be  sued  or  brought  at  any 
time  after  the  end  of  the  present  session  of  parliament,  shall  be 
commenced  and  sued  within  the  time  and  limitation  herein-after 
expressed,  and  not  after ;  that  is  to  say,  the  said  actions  of  dd)t 
for  rent  upon  an  indenture  of  demise,  or  covenant  or  debt  upon 
any  bond  or  other  specialty,  actions  of  debt,  or  scire ^fiwias  upon 
recognizance,  within  ten  years  after  the  end  of  this  present  sessioo, 
or  within  twenty  years  after  the  cause  of  such  actions  or  suits,  but 
not  after ;  the  said  actions  by  the  party  grieved^  one  year  after  the 
end  of  this  present  session,  or  within  two  years  after  the  cause  of 
such  actions  or  suits,  but  not  after ;  and  the  said  other  actioDS 
within  three  years  after  the  end  of  this  present  session,  or  within 
six  years  after  the  cause  of  such  actions  or  suits,  but  not  after; 
provided  that  nothing  herein  contained  shall  extend  to  any  action 
given  by  any  statute  where  the  time  for  bringing  such  action  is 
or  shall  be  by  any  statute  specially  limited.'* 

IV.  **  And  be  it  further  enacted,  that  if  any  person  or  persons 
that  is  or  are  or  shall  be  entitled  to  any  such  action  or  suit,  or  to 
such  scire  facias^  is  or  are  or  shall  be,  at  the  time  of  any  such 
cause  of  action  accrued,  tcithin  the  age  of  twenty ^me  years ^  fi^"^ 
covert^  non  compos  mentis^  or  beyond  the  seas,  then  such  person  or 
persons  shall  be  at  liberty  to  bring  the  same  actions,  so  as  they 
commence  the  same  within  such  times  after  their  coming  to  or 
being  of  full  age,  discovert,  of  sound  memory,  or  returned  from 
beyond  the  seas,  as  other  persons  having  no  such  imp>ediment 
should,  according  to  the  provisions  of  this  act,  have  done ;  and 
that  if  any  person  or  persons  against  whom  there  shall  be  any 
such  cause  of  action  is  or  are,  or  shall  be,  at  the  time  such  cause 
of  action  accrued,  beyond  the  seas,  then  the  person  or  persons 
entitled  to  any  such  cause  of  action  shall  be  at  liberty  to  bring 
the  same  against  such  person  or  persons  within  such  times  as  are 


(n)  It  will  be  observed  that  jW</-      kc.  tbeicon,  see  3  &  4  W.  4,  c.  27, 
menls  are  not  inenlioned  :    as  to  tbe      s.  40. 
limitation  in  an  action,  or  scire  faciax^ 
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before  limited  after  the  return  of  such  person  or  persons  from 
beyond  the  seas"  (o). 

V.  "Provided  always,  that  if  any  acknowledgment  (p)  shall  have 
been  made,  either  bj/  writiriff  signed  by  the  party  liable  by 
virtue  of  such  indenture,  specialty,  or  recognizance,  or  his  agent, 
or  bj/  part  payment  or  part  sath faction  (p)  on  account  of  any 
principal  or  interest  being  then  due  thereon,  it  shall  and  may  be 
lawful  for  the  person  or  persons  entitled  to  such  actions  to  bring 
his  or  their  action  for  the  money  remaining  unpaid  and  so 
acknowledged  to  be  due  within  twenty  years  after  such  acknow- 
ledgment by  writing,  or  part  payment,  or  part  satisfaction,  as 
aforesaid ;  or  in  case  the  person  or  persons  entitled  to  such  action 
shall  at  the  time  of  such  acknowledgment  be  under  such  disability 
as  aforesaid,  or  the  party  making  such  acknowledgment  be,  at  the 
time  of  making  the  same,  beyond  the  seas,  then  within  twenty 
years  after  such  disability  shall  have  ceased  as  aforesaid,  or  the 
party  shall  have  returned  from  beyond  seas,  as  the  case  may  be ; 
and  the  plaintiff*  or  plaintiffs  in  any  such  action,  or  any  indenture, 
specialty,  or  recognizance,  may,  by  way  of  replication,  state  such 
acknowledgment,  and  that  such  action  was  brought  within  the 
time  aforesaid,  in  answer  to  a  plea  of  this  statute."" 

VI.  **  And  nevertheless  be  it  enacted,  if  in  any  of  the  said  actions 
judgment  be  given  for  the  plaintiff,  and  the  same  be  reversed 
by  error;  or  a  verdict  pass  for  the  plaintiff,  and  on  matter 
alleged  in  arret^t  of  jtidgment  the  judgment  be  given  against  the 
pimntiff,  that  he  take  nothing  by  his  plaint,  writ,  or  bill ;  or  if 
in  any  of  the  said  actions  the  defendant  shall  be  outlawed,  and 
shall  after  reverse  the  outlawry,  that  in  all  such  cases  the  party 
plaintiff,  his  executors  or  administrators,  as  the  case  shall  require, 
may  commence  a  new  action  or  suit  from  time  to  time  within  a 
year  after  such  judgment  reversed,  or  such  judgment  given  against 
the  plaintiff,  or  outlawry  reversed,  and  not  after.*" 

2.  From  v:hat  period  the  Limitation  is  to  be  dated. 

The  statute  of  James  does  not  begin  to  run,  or  operate,  from 
the  time  of  the  making  of  a  contract,  or  promise,  unless  a  full  and 
complete  cause  of  action  instantly  accrue  thereon.     The  six  years 


(o)  See  tlic  cases  on  the  statute  {p)  See  pott,  639,  &c. 

of  James,  a»i/f,  631  to  633. 
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are  to  be  dated  from  the  day  upon  which  the  plaintiff  might  have 
commenced  an  action  for  the  recovery  of  his  demand. 

^^  Prescription  only  begins  to  run  from  the  time  when  the  creditor 
has  a  right  to  institute  his  suit,  because  no  delay  can  be  imputed 
to  him  before  that  time.  Hence  it  is  a  general  maxim,  with  regard 
to  this  subject,  contra  non  valentem  agere  nulla  currit  prescriptio; 
consequently  a  prescription  cannot  begin  to  run  whilst  a  debt  is 
suspended  by  a  condition^'  {q). 

If  the  contract  be  to  pay  money  at  s,  future  period :  or  upon 
the  happening  of  a  certain  event,  as  *^  when  «/.  5.  is  married  ;^  the 
six  years  arc  to  be  dated,  in  the  first  instance,  from  the  arrival  of 
the  specified  period ;  in  the  second,  from  the  time  when  the  event 
occurred  (r). 

A  bill  of  exchange  was  drawn,  payable  at  a  certain  future 
period,  for  the  amount  of  a  sum  of  money  lent  by  the  payee  to 
the  drawer  at  the  time  of  drawing  the  bill.  The  payee  was 
allowed  to  recover  the  money,  in  an  action  for  money  lent,  although 
six  years  had  elapsed  since  the  actual  advance  of  the  money ;  it 
being  held,  that  the  statute  began  to  operate  only  from  the  time 
when  the  money  was  to  be  repaid,  that  is,  when  the  bill  becsame 
due  (5). 

In  the  case  of  an  attorney's  bill  against  his  client  for  prosecuting 
or  defending  an  action,  it  seems  that  the  six  years  are  to  be 
reckoned,  as  to  the  whole  bill,  from  the  termination  of  the  suit  by 
judgment  or  otherwise  (t). 

In  the  case  of  a  promise  of  indemnity^  the  statute  does  not 
apply  until  the  lapse  of  six  years  from  the  actual  damnification  (u). 

Where  goods  were  sold  at  six  months'  credit,  payment  to  be 
then  made  by  a  bill  at  two  or  three  months,  at  the  purchasers 
option,  it  was  held  (Parke,,  J.,  dubitante)^  that  this  was  in  effect 
a  nine  months*  credit,  and  consequently  that  an  action  for  goods 


{q)  1  Pothier  by  Evans,451,  Pt.  3, 
c.  8,  Art.  2,  s.  2. 

(r)  Skutford  v.  liormqh,  Godb. 
487 ;  Fenton  v.  Embiers  1  Hla.  R.  353. 

(*)  Wittersheim  v.  Lady  Carlisle,  1 
H.  Bla.  m\, 

{t)  Rothety  V.  Munningsy  1 B.  &  Ad. 
17,  18,  per  Lord  Tfutcrdcn,  C.  J  , 
cited  ante^  iViO.  An  attorney  cannot 
sue  bis  client  if  the  bill  be  taxable, 


until  it  lias  been  delivered  signed 
lor  one  month  ;  but  semble,  the  attor- 
ney could  not  obviate  the  statute  b? 
clehiyinp:  the  delivery  of  the  bill.  Per- 
haps the  six  years  would  be  dated  from 
the  end  of  one  month  after  the  time 
when  the  business  was  completed. 

(u)  Huntley  v.  Sanderson^  1  C.  h 
Meeson,467;  2  Chitty,  Jr.,  B.  1641, 
S.  C. 
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sold  and  delivered,  commenced  within  six  years  from  the  end  of  the 
nine  months,  was  brought  in  time  to  save  the  statute  (x). 

If  goods  l)e  consigned  to  a  factor  for  sale,  an  action  does  not 
lie  against  him  for  not  accountings  until  after  a  demand  made  of 
an  account.  Consequently,  the  statute  runs,  in  such  case,  only 
from  the  time  when  the  demand  was  made  (y). 

If  a  bill,  or  note,  be  payable  one  month  after  sight,  the  six 
years  are  to  be  calculated  from  the  expiration  of  a  month  after 
presentment  {z).  And  if  the  instrument  be  payable  one  month 
after  demand,  the  limitation  begins  from  the  end  of  a  month  after 
actual  demand  of  payment,  not  at  the  expiration  of  one  month 
from  the  date  of  the  instrument  (a).  But  if  a  promissory  note 
be  made  payable  upon  demand^  it  seems  that  no  express  demand 
is  necessary;  and,  consequently,  that  the  limitation  commences 
from  the  date  of  the  note  (6). 

The  gist  of  an  action  of  assumpsit  for  the  violation  of  a  special 
contract  is  the  breach  of  such  contract,  and  not  any  resulting  or 
collateral  damage  occasioned  thereby.  The  statute  runs  from 
the  time  when  the  contract  is  broken,  and  not  from  the  period 
when  any  damage  arising  therefrom  is  sustained  by  the  plaintiff 
and  therefore,  although  such  damage  accrue  within  six  years,  the 
action  is  defeated  by  the  statute,  if  the  contract  were  broken 
beyond  that  period. 

A.,  under  a  contract  to  deliver  spring  wheat,  delivered  to  B. 
winter  wheat ;  and  B.y  having  again  sold  the  same  as  spring  wheat, 
had,  in  consequence,  been  compelled  by  action  to  pay  damages  to 
his  vendee ;  and  afterwards  sued  A,^  in  asstimpstt,  for  his  breach 
of  contract,  alleging,  as  a  special  injury,  the  damages  so  recovered. 
It  was  held,  that  although  the  special  damage  occurred  within  six 
years  before  the  commencement  of  the  action,  yet,  as  the  breach 
of  the  contract  with  A,  had  happened  more  than  six  years  before 
that  period,  the  Statute  of  Limitations  was  a  bar  to  the  suit  (c). 


(a;)  Helps  v.  Winterbottom,  2  B.  &  (6)  Christie  v.  Fonsick,  C.  B.  Lon- 

Ad.  431.  dou  sittings  after  Mich.Temo,  62  G.  3, 

(y)  Topham  v.  Braddick,  1  Taunt,  cor.    Sir   J.    Mansfield,  C.  J.,  MS., 

572.  Selw.  N.  P.  6th  ed.  136,  n.  (/) ;  8th 

(z)  Holmes  v.  Kerrison,  2  id,  323.  ed.  609,  803. 

(a)  Thorpe   v,  Coombe,  R.   &  M.  (c)  BarUey  ▼.  Faulkner,  3  B.  &  A1. 

388;  Chittv,  Jr.,  B.  1295, 100  a,  a.  28& 
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In  Short  V.  APCartJij/  {d),  the  defendant  was  sued  in  assufnprii 
for  negligence,  as  an  attorney  in  making  a  search  at  the  bank,  to 
ascertain  whether  certain  stock  was  standing  in  the  names  of  certain 
persons.  The  defendant'^s  promise,  his  negligence,  and  the  plain- 
tifTs  loss,  occurred  more  than  six  years  before  the  commencenient 
of  the  action ;  but  the  plaintiff  did  not  discover  the  injury  he  had 
sustained  till  within  six  years.  Bai/ley,  J.,  and  Hclroyd^  J.,  were 
of  opinion  that  the  cause  of  action  accrued  from  the  time  the 
breach  of  duty  took  place,  although  the  plaintiff  was  then  udcod- 
scious  thereof. 

In  Howell  v.  Younff  {e),  the  court  applied  the  same  doctrine  to 
an  action  upon  the  case  against  an  attorney  for  not  using  due  care 
and  diligence  in  ascertaining  whether  a  mortgage  would  be  a 
sufficient  security  to  the  plaintiff  for  the  repayment  of  money  to 
be  advanced,  although  the  insufficiency  of  the  security  was  noC 
discovered  until  long  after  the  misconduct. 

Bree  v.  Holbech  {f)  was  also  decided  upon  the  same  principle. 
A  personal  representative,  having  found  among  the  papers  of  the 
deceased  a  mortgage  deed,  assigned  it  more  than  six  years  before 
the  action,  for  the  mortgage  money,  affirming  and  reciting  in  the 
deed  of  assignment  that  it  was  a  mortgage  deed,  made  or  mentioned 
to  be  made  between  the  mortgagee  and  the  mortgagor  for  that 
sura.  It  was  decided  that  the  assignee  could  not  recover  back  the 
mortgage  money  from  the  assignor,  although  it  turned  out  that 
the  mortgage  was  a  forgery,  and  that  the  assignee  did  not  discover 
the  forgery  till  within  six  years  l^efore  he  brought  his  action ;  it 
not  appearing  that  the  assignor  knew  it  to  be  a  forgery.  Lord 
Mansjield^  C.  J.,  observed,  "  There  may  be  cases  which  fraud  will 
take  out  of  the  Statute  of  Limitations.  But  here,  every  thing 
alleged  in  the  replication  may  be  true,  without  any  fraud  on  the 
part  of  the  defendant.  He  is  an  administrator  with  the  will 
annexed,  who  finds  a  mortgage  deed  among  the  papers  of  his 
testator,  without  any  arrears  of  interest,  and  parts  with  it  bum 
Jide^  as  a  marketable  commodity.      If  he  had  discovered  the 


{d)  3  B.  (Sc  Al.  626 ;  Broum  v.  Hou>  from   the  conversion,  though   it  ^e« 

ard,  2  B.  &  Bing.  73;  4  Moor,  608,  not  discovered  at  the  lime;  Grangers, 

S.  C.  Geortje,  7  D.  &  U.  72f) ;  5   B.  &  C 

{e)  8  D.  &  It.  14  ;   5  B.  (Sc  C.  259,  14^»,  S.  C. 

S.  C.     So  in  trover  the  six  years  run  (/)  *^  Doug.  651. 
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forgery,  and  had  then  got  rid  of  the  deed  as  a  true  security,  the 
case  would  have  been  very  different." 

The  Statute  of  Limitations  is  a  good  defence  to  an  action  by  a 
landlord  for  rent,  against  a  person  who  had  once  been  his  tenant 
from  year  to  year,  but  who  had  not,  within  the  last  six  years, 
occupied  the  premises,  either  actually  or  constructively,  or  paid 
rent,  or  done  any  act  from  which  a  tenancy  could  be  inferred, 
although  the  tenancy  had  not  been  determined  by  a  notice  to 
quit  (g). 

It  appears  not  to  be  settled  whether  an  undiscovered  fraud  on 
the  part  of  the  defendant  in  the  transaction  on  which  the  claim  is 
founded,  prevents,  or  suspends,  at  law,  the  operation  of  the  statute. 
It  is  clear,  at  all  events,  that  the  limitation  would  begin  imme- 
diately the  fraud  was  discovered.  But  the  statute  contains  no 
exception,  or  saving,  in  the  case  of  fraud;  and  there  would 
probably  be  much  difficulty  at  lata  (A)  in  setting  up  even  an 
undiscovered  fraud  as  an  excuse  for  not  suing  for  a  debt  within 
six  years  (i).  At  all  events,  if  in  assumpsit  for  n^ney  had  and 
received,  the  statute  be  pleaded,  and  fraud  in  the  defendant  dis- 
covered by  plaintiff  within  six  years  be  relied  upon  as  taking  the 
case  out  of  the  statute,  the  general  replication  that  the  cause  of 
action  accrued  within  six  years  is  insufficient,  and  the  fraud 
should  be  specially  replied  (Ar). 

3.  Of  the  revival  of  the  Remedy  hy  a  new  Acknowledgment 

of  the  Debt,  SfC. 

1.  Before  the  statute  9  Geo.  4,  c.  14  (Lord  Tenderdeiis  Act),  a 
verbal  admission  of  the  debt  within  six  years  was  sufficient  to 
obviate  the  Statute  of  Limitations.  <^  The  statute  9  Geo.  4  did 
not  intend  to  make  any  alterations  in  the  legal  construction  to  be 
put  upon  acknowledgments  or  promises  made  by  defendants,  but 
merely  to  require  a  different  mode  of  proof,  substituting  the 


(g)  Leigh  v.  Thornton,  1  B.  &  A1. 
624. 

(A)  In  Equity,  see  South  Sea  Corn- 
pang  V.  Wt/mondselt,  3  P.  Wins.  143  ; 
Bac.  Ab.  Limitatiomj  (D  4);  2  Pothier 
by  Erans,  126,  129 ;  E.  Chitty  Eq. 
Index,  tit.  Limitations,  Statute  of;  1 
Chitty  Gen.  P.  775,  776,  779. 

(f)  See,  howerer,  per  Mansfield,  C. 
J.,  in  Bree  v.  Holhech,  Dougl.  656, 


supra;  per  Dallas,  C.  J.,  Brown  t. 
Howard,  4  Moore,  512  ;  2  B.  &  Bing. 
73,  S.  C. ;  and  per  Best,  J.,  in  Ciark 
V.  Hougham,  2  B.  &  C.  156 ;  3  D.  & 
R.  329',  S.  C. 

(k)  Clark  V.  Hougham.  As  to  the 
effect  of  fraud  practised  by  defendant 
to  prevent  plaintiff  from  discovering 
his  cause  of  action ;  Granger  t.  George^ 
5  B.  &  C.  149;  7  D.  ^  Ry.  729,  &  C. 
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In  Short  v.  McCarthy  (d),  the  defendant  was  sued  in  assumpsit 
for  negligence,  as  an  attorney  in  making  a  search  at  the  bank,  to 
ascertain  whether  certain  stock  was  standing  in  the  names  of  certain 
persons.  The  defendants  promise,  his  negligence,  and  the  plain- 
tifTs  loss,  occurred  more  than  six  years  before  the  commencement 
of  the  action ;  but  the  plaintiff  did  not  discover  the  injury  he  had 
sustained  till  within  six  years.  Bat/ley ,  J.,  and  Hclroyd^  J.,  were 
of  opinion  that  the  cause  of  action  accrued  from  the  time  the 
breach  of  duty  took  place,  although  the  plaintiff  was  then  uncon- 
scious thereof. 

In  Horcell  v.  Young  (e),  the  court  applied  the  same  doctrine  to 
an  action  upon  the  case  against  an  attorney  for  not  using  due  care 
and  diligence  in  ascertaining  whether  a  mortgage  would  be  a 
sufficient  security  to  the  plaintiff*  for  the  repayment  of  money  to 
be  advanced,  although  the  insufficiency  of  the  security  was  not 
discovered  until  long  after  the  misconduct. 

Bree  v,  Holbech  (f)  was  also  decided  upon  the  same  principle. 
A  personal  representative,  having  found  among  the  papers  of  the 
deceased  a  mortgage  deed,  assigned  it  more  than  six  year.s  before 
the  action,  for  the  mortgage  money,  affirming  and  i-eciting  in  the 
deed  of  assignment  that  it  was  a  mortgage  deed^  made  or  mentioned 
to  be  made  between  the  mortgagee  and  the  mortgagor  for  that 
sum.  It  was  decided  that  the  assignee  could  not  recover  back  the 
mortgage  money  from  the  assignor,  although  it  turned  out  that 
the  mortgage  was  a  forgery,  and  that  the  assignt^e  did  not  discover 
the  forgery  till  within  six  years  before  he  brought  his  action ;  it 
not  appearing  that  the  assignor  knew  it  to  be  a  forgery.  Lord 
Manftfield^  C.  J.,  observed,  "  There  may  be  cases  which  fraud  will 
take  out  of  the  Statute  of  Limitations.  But  here,  every  thing 
alleged  in  the  replication  may  be  true,  without  any  fraud  on  the 
part  of  the  defendant.  lie  is  an  administrator  with  the  will 
annexed,  who  finds  a  mortgage  deed  among  the  papers  of  hi* 
testator,  without  any  arrears  of  interest,  and  parts  with  it  boni 
Jide^  as   a  marketable  commodity.      If  he  had  discovered  the 


(d)  3  B.  (Sc  Al.  02(5 ;  Bmwn  v.  How-  from  the  conversion,  tliouj^h  it  weit 
ardy  2  B.  &  Bing.  73 ;  4  Moor,  608,  not  discovered  at  the  lime ;  Granger  t. 
S.  C.  Gf!ori/e,  7  D.  &  R.  729 ;  5   B,  &  C 

(e)  8  D.  &  R.  14  ;  5  B.  <Sc  C.  259,  14J>,  S.  C. 

S.  C.     So  in  trover  tbe  six  years  run  (/)  2  Doug.  651. 
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forgery,  and  had  then  got  rid  of  the  deed  as  a  true  security,  the 
case  would  have  been  very  different." 

The  Statute  of  Limitations  is  a  good  defence  to  an  action  by  a 
landlord  for  rent,  against  a  person  who  had  once  been  his  tenant 
from  year  to  year,  but  who  had  not,  within  the  last  six  years, 
occupied  the  premises,  either  actually  or  constructively,  or  paid 
rent,  or  done  any  act  from  which  a  tenancy  could  be  inferred, 
although  the  tenancy  had  not  been  determined  by  a  notice  to 
quit  (g). 

It  appears  not  to  be  settled  whether  an  undiscovered  fraud  on 
the  part  of  the  defendant  in  the  transaction  on  which  the  claim  is 
founded,  prevents,  or  suspends,  at  law,  the  operation  of  the  statute. 
It  is  clear,  at  all  events,  that  the  limitation  would  begin  imme- 
diately the  fraud  was  discovered.  But  the  statute  contains  no 
exception,  or  saving,  in  the  case  of  fraud;  and  there  would 
probably  be  much  difficulty  at  lata  (A)  in  setting  up  even  an 
undiscovered  fraud  as  an  excuse  for  not  suing  for  a  debt  within 
six  years  (i).  At  all  events,  if  in  assumpsH  for  n^ney  had  and 
received,  the  statute  be  pleaded,  and  fraud  in  the  defendant  dis- 
covered by  plaintiff*  within  six  years  be  relied  upon  as  taking  the 
case  out  of  the  statute,  the  general  replication  that  the  cause  of 
action  accrued  within  six  years  is  insufficient,  and  the  fraud 
should  be  specially  replied  (A:). 

3.  Of  the  revival  of  the  Remedy  hy  a  new  Acknowledgment 

of  the  Debt^  S^c. 

1.  Before  the  statute  9  Geo.  4,  c.  14  (Lord  Tenderdens  Act),  a 
verbal  admission  of  the  debt  within  six  years  was  sufficient  to 
obviate  the  Statute  of  Limitations.  '^  The  statute  9  Geo.  4  did 
not  intend  to  make  any  alterations  in  the  legal  construction  to  be 
put  upon  acknowledgments  or  promises  made  by  defendants,  but 
merely  to  require  a  different  mode  of  proof,  substituting  the 


(g)  Leigh  v.  Thornton^  1  B.  &  A1. 
624. 

(A)  In  Equity,  see  South  Sea  Com- 
pany V.  Wtpnondselt,  3  P.  Wins.  143  ; 
Bac.  Ab.  Limitations^  (D  4);  2  Pothier 
by  Evans,  126,  129 ;  E.  Chitty  Eq. 
Index,  tit.  Limitations^  Statute  of;  1 
Chitty  Gen.  P.  775,  776,  779. 

(f)  See,  however,  per  Mansfield,  C. 
J.,  in  Bree  v.  Holbech,  Dougl.  656, 


supra ;  per  Dallas,  C.  J.,  Brown  t. 
Howard^  4  Moore,  512 ;  2  B.  &  Bing. 
73,  S.  C. ;  and  per  Best,  J.,  in  Clark 
v.  Hougham,  2  B.  &  C.  156 ;  3  D.  & 
R.  329,  S.  C. 

(k)  Clark  V.  Hougham,  As  to  the 
effect  of  fraud  practised  by  defendant 
to  prevent  plaintiff  from  discovering 
his  cause  of  action;  Granger  v.  George^ 
5B.&C.  149;  7  D.  &  Ry.  729,  &  C. 


>!;; 
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certain  evidence  of  a  writing  signed  by 
instead  of  the  insecure  and  precarious 
from  the  memory  of  witnesses.     To  enquii«v 
in  a  given  case,  the  written  document  ai 
ment  or  promise,  is  no  other  enquiry 
words,  if  proved,  before  the  statute,  to  hw 
defendant,  would  have  had  a  similar  operati 

By  the  first  section  of  the  9  Geo.  4,  aftter 
questions  have  arisen  in  actions  founded  oa 
the  proof  and  effect  of  acknowledgments 
evidence  for  the  purpose  of  taking  caacB 
the  said  enactments,  and   that  it  is  ex 
questions,  and  to  make  provision  for  gi 
enactments,  and  to  the  intention  thereof  it 
actions  of  debt  or  upon  the  case  grounded  upcHi 
no  acknowledgment  or  promise  bj/  wards  (mhf  ^ 
sufficient  evidence  of  a  new  or  continuing  coDt^ 
take  any  case  out  of  the  o])eration  of  the  Bair* 
either  of  them,  or  to  deprive  any  party  of  tl^*^ 
unless  such  acktiuwledgtnent  or  promise  shall  be  r 
by  or  in  some  writing  to  be  sigfied  by  the 
thereby ;  and  that  where  there  shall  be  two  or  ^ 
ors^  or  executors^  or  administrators  of  any  conf » 
contractor,  executor,  or  administrator,  shall  I 
said  enactments,  or  either  of  them,  so  as  to  bo  < 
or  by  reason  only  of  any  written  acknowl 
made   and   signed  bj/  any  other  or  others  f 
always,  that  nothing  herein  contained  shall  :i 
lessen  the  effect  of  any  payment  of  any  princii 
by  any  person  whatsoever: — provided  also,  t 
commenced  against  two  or  more  such  joint  contr 
or  administrators,  if  it  shall  appear  at  the  tn- 
the  plaintiff,  though  barred  by  either  of  tht»  - 
this  act,  as  to  one  or  more  of  such  joint  contr?^ 
or  administrators,  shall  nevertheless  be  entitle'* 
any  other  or  others  of  the  defendants  by  virtiv 
ledgment,  or  promise,  or  otherwise,  judgment 


I- 


IC' 


(/)  Per  Tindal,  C.  J.,   Haydon  v.  Williainx,  7  Bin 
P.  811,  S.  C. 
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costs  allowed  for  the  plaintiff,  as  to  such  defendant  or  defendants  . 
against  whom  he  shall  recover,  and  for  the  other  defendant  or 
defendants  against  the  plaintiff.*^ 

Section  2.  ^'  If  any  defendant  or  defendants  in  any  action  on 
any  simple  contract  shall  plead  any  matter  in  abatement,  to  the 
effect  that  any  other  person  or  persons  ought  to  be  jointly  sued; 
and  issue  be  joined  on  such  plea,  and  it  shall  appear  at  the  trial 
that  the  action  could  not  by  reason  of  the  said  recited  acts,  or  this 
act,  or  of  either  of  them,  be  maintained  against  the  other  person 
or  persons  named  in  such  plea,  or  any  of  them,  the  issue  joined 
on  such  plea  shall  be  found  against  the  party  pleading  the  same.*^ 

Section  3.  ^'  No  indorsement  or  memorandum  of  any  payment 
written  or  made  after  the  time  appointed  for  this  act  to  take  effect 
upon  any  promissory  note,  bill  of  exchange,  or  other  writing, 
by  or  on  tlie  behalf  of  the  paiij/  to  whom  such  payment  shall  be 
made^  shall  be  deemed  sufficient  proof  of  such  payment,  so  as  to 
take  the  case  out  of  the  operation  of  either  of  the  said  statutes.*^ 

Section  4.  ''  The  said  recited  acts  and  this  act  shall  be  deemed 
and  taken  to  apply  to  the  case  of  any  debt  on  simple  contract, 
alleged  by  way  of  set-off  on  the  part  of  any  defendant  either  by 
plea,  notice,  or  otherwise." 

The  modern  cases  upon  this  subject  have  satisfactorily  settled 
the  principles  upon  which  an  admission  of  the  debt,  after  the  lapse 
of  six  years,  is  allowed  to  revive  the  remedy  and  obviate  the 
operation  of  the  Statute  of  Limitations,  21  Jac  1,  which  does  not, 
it  will  be  remembered,  contain  any  provision  upon  the  subject  of 
such  new  acknowledgments  (m). 

Although  the  Statute  of  Limitations  bars  the  remedy  after 
six  years,  the  debt  is  not  extinguished  (n) :  it  still  exists,  and  the 
debtor  is  under  a  moral  obligation  to  discharge  it  He  may, 
therefore,  by  a  nrm  promise  to  pay  the  debt  revive  his  original 
liability.  There  must,  however,  be  either  an  express  promise  to 
pay,  or  an  acknowledgment  of  the  debt  in  terms  so  distinct  and 
unqualified  that  a  promise  to  pay  can  reasonably  be  inferred.  An 
acknowledgment  revives  the  remedy  only  in  those  cases  in  which 
it  affords  per  se  evidence  of  a  new  promise.  It  then  constitutes 
a  new  cause  of  action,  or  rather  supports  and  establishes  the 


(m)  But  the  statute  limiting  actions      payments  shall  revive  the  claim  ;  see 
ou  sjtccialties  expressly  provides,  tliat      ante,  635. 
written  acknowledgments    and    part         (m)  Ante,  628. 
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promises  laid  in  the  declaration  to  pay  the  original  debt.  From 
a  general  acknowledgment,  where  nothing  is  said  to  prevent  it,  a 
general  promise  to  pay  may  and  ought  to  be  implied  ;  but  where 
the  party  guards  his  acknowledgment,  an  implication  will  not 
arise.  Although  there  be  the  most  distinct  admission  of  the  debt, 
yet  if  it  be  accompanied  by  a  refusal  to  pay,  the  statute  is  not 
obviated,  for  such  refusal  prevents  the  implication  of  a  promise 
arising  from  the  acknowledgment*  So  if  there  be  an  acknowledg- 
ment, accompanied  by  a  conditional  promise  to  pay,  token  aUCg 
no  absoluie  promise  can  be  implied  from  the  acknowledgment ; 
and  the  conditional  promise  confers  only  a  limited  right  of  action, 
namely,  when  there  is  an  ability  to  pay  (o) ;  and  such  ability  roust 
be  proved  at  the  trial,  and  (it  seems)  laid  in  the  declaration  (p). 

The  case  oi  A" Court  v.  Cross  (9),  appears  to  be  the  first  case  in 
which  this  view  of  the  statute  was  satisfactorily  acted  upon,  in 
opposition  to  the  older  authorities.  The  defendant,  on  being 
arrested  for  a  debt  more  than  six  years  old,  said,  '^  I  know  that  I 
owe  the  money ;  but  the  bill  I  gave  is  on  a  threepenny  receipt 
stamp,  and  I  will  never  pay  it."^  The  court  held  that  the  defend- 
ant's assertion,  ^'  that  he  would  never  pay,^  repelled  the  inference 
of  a  promise,  and  neutralised  the  effect  of  the  acknowledgment,  so 
that  the  statute  was  not  defeated. 

Tanner  v.  Smart  (r)  was  an  action  on  a  promissory  note,  to 


(o)  A'CouTt  V.  Crof$,  3  Binpr.  328 ; 
TVmiMT  V.  Smart,  6  B.  &  C.  603; 
Brigstoche  v.  Smith,  1  C.  &  Mees 
483 ;  Kennett  v.  Milhank,  8  Bing.  42, 
per  Boi^nquet,  J .  The  following  had 
heen  previously  held,  and  they  would 
be  certainly  now  considered  to  be  in- 
tufficient  acknou'ledffments :  ^*  I  must 
refer  you  to  Messrs.  C  mv  solicitors, 
whose  opinion  always  governs  me ; 
they  are  in  possession  of  my  detenni- 
nation  and  ability  ;"  Bicknel  v.  Kep- 
pelj  1  New.  R.  20.  **  1  will  see  my 
attorney,  and  tell  him  to  do  what  is 
right ;  Miller  v.  Caldwell,  3  D.  Ac  R. 
267;  Craiy  ?.  Cox,  Holt,  N.  P.  R. 
380.  "  I  owe  you  not  a  farthing,  for 
It  18  more  tlian  six  years  since ;"  Colt- 
man  V.  Marsh,  8  Taunt.  380.  "I 
thought  it  had  been  settled  at  the  time, 
but  1  have  been  in  so  much  trouble 
since  that  I  cannot  recollect  anything 
about  it ;"  Hellings  y.  Shaw,  7  Taunt 
eOSy  1  Moore,  340,  S.  C.  *'The  tes- 


tator always  promised  not  to  distress 
me  for  it"  (lield  to  be  no  evidence  of 
a  promise  to  him)\  Ward  v.  Hunter, 
6  Taunt  210.  One  of  several  execu- 
tors said,  **  1  believe  the  debt  to  be  a 
just  one,  but  I  canjiot  do  any  thing 
without  the  consent  of  the  testator^ 
family  ;'*  held  insufficient ;  M*Culr 
loch  V.  Dawes,  9  D.  Ac  R.  40,  "  I  can- 
not aflford  to  pay  my  new  debts,  much 
less  mv  old  ones ;  Knott  v.  Farren^  A 
D.  &  R.  479. 

(p)  Id.;  I  lay  don  v.  WiUiams,  7 
Bing.  163;  4  M.  &  P.  811,  S.  C. 
And  see  Lechmere  v.  Fletcher,  1  C.  & 
M.  026,  note  (a),  post,  661.  As  to  con- 
ditional promises  by  infants  and  hank' 
ruptt,  see  ante,  126  and  158. 

(ry)  3  Bing.  328;  see  also  Raw- 
croft  v.  Lomas,  4  M.  &  Scl.  457. 

(r)  6  B.  Ik  C.  603 ;  and  see  Scaln 
V.Jacob,  3  Bing.  638;  11  Moore^  553,  S. 
C;  Ay  ton  v.  Bolt^  4  Bing.  105  j  12 
Moore,  305,  S.C. 
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which  the  Statute  of  Limitations  was  pleaded.  The  defendant 
was  proved  to  have  said,  ^^  I  cannot  pay  the  debt  at  present,  but 
I  will  pay  it  as  soon  as  I  can  J*  It  was  decided  that  as  no  proof 
was  given  of  the  defendant's  ability  to  pay,  the  statute  was  a  bar. 
In  delivering  the  judgment  of  the  court,  Lord  Tenterden^  C.  J., 
observed,  "  There  are  undoubtedly  authorities  that  the  statute 
is  founded  on  the  presumption  of  payment,  that  whatever  repels 
that  presumption  is  an  answer  to  the  statute,  and  that  any  acknow- 
ledgment which  repels  that  presumption  is,  in  legal  effect,  a 
promise  to  pay  the  debt ;  and  that  though  such  acknowledgment 
is  accompanied  with  only  a  conditional  promise,  or  even  a  refusal 
to  pay,  the  law  considers  the  condition  or  refusal  void,  and  considers 
the  acknowledgment  of  itself  an  unconditional  answer  to  the 
statute ;  and  if  these  authorities  be  unquestionable,  the  verdict 
which  has  been  given  for  the  plaintiff  ought  to  stand,  and  the 
rule  for  a  new  trial  ought  to  be  discharged."  **  But  if  there 
are  conflicthig  authorities  upon  the  point,  if  the  principles  upon 
which  the  authorities  I  have  mentioned  are  founded  appear  to  be 
doubtful,  and  the  opposite  authorities  more  consonant  to  legal 
rules,  we  ought  at  least  to  grant  a  new  trial,  that  the  oppor- 
tunity may  be  offered  of  having  the  decision  of  a  court  of  error 
upon  the  point,  and  that,  for  the  future,  we  may  have  a  correct 
standard  by  which  to  act^  ^^  If  an  acknowledgment  had  the 
effect  which  the  cases  in  the  plaintiff's  favour  attribute  to  it,  one 
should  have  expected  that  the  replication  to  a  plea  of  the  statute 
would  have  pleaded  the  acknowledgment  in  terms,  and  relied  upon 
it  as  a  bar  to  the  statute ;  whereas  the  constant  replication,  ever 
since  the  statute,  to  let  in  evidence  of  an  acknowledgment,  is  that 
the  causes  of  action  accrued  (or  the  defendant  made  the  promise 
in  the  declaration),  within  six  years;  and  the  only  principle  upon 
which  it  can  be  held  to  be  an  answer  to  the  statute  is  this,  that  an 
acknowledgment  is  evidence  of  a  new  promise,  and,  as  such, 
constitutes  a  new  cause  of  action,  and  supports  and  establishes 
the  promises  which  the  declaration  states.  Upon  this  principle, 
whenever  the  acknowledgment  supports  any  of  the  promises  in 
the  declaration,  the  plaintiff  succeeds;  when  it  does  not  support 
them  (though  it  may  show  clearly  that  the  debt  never  has  been 
been  paid,  but  is  still  a  subsisting  debt),  the  plaintiff  fails." 
^'  Under  the  ordinary  issue  on  the  Statute  of  Limitations,  an 
acknowledgment  is  only  evidence  of  a  promise  to  pay  ;  and  unless 
it  is  conformable  to,  and  maintains  the  promises  in  the  declaration, 
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though  it  may  show  to  demonstration  that  the  debt  has  never  been 
paid,  and  is  still  subsisting,  it  has  no  effect.'"  ^'  Upon  a  general 
acknowledgment,  where  nothing  is  said  to  prevent  it,  a  general 
promise  to  pay  may,  and  ought  to  be  implied;  but  where  the 
party  guards  his  acknowledgment,  and  accompanies  it  with  an 
express  declaration  to  prevent  any  such  implication,  why  should 
not  the  rule  '  expressum  facU  cessare  taciturn*  apply  ?  " 

In  Fearn  v  Lewis  (*),  two  letters  of  defendant  were  produced 
in  answer  to  a  plea  of  the  Statute  of  Limitations,  containing  the 
following  observations : — *'  Plaintiff^s  claim  with  that  of  others 
shall  receive  that  attention  that,  as  an  honourable  man,  I  consider 
them  to  deserve,  and  it  is  my  intention  to  pay  them,  but  I  must 
be  allowed  time  to  arrange  my  affairs.  If  I  am  proceeded  against, 
any  exertion  of  mine  will  be  rendered  abortive.^  ^^  I  am  ready 
and  willing  to  do  any  thing  and  every  thing  to  satisfy  Mr.  F,  and 
all  my  creditors ;  and  my  only  regret  is,  that,  by  the  way  my 
father  has  left  me,  I  am  totally  unable  to  do  more  than  give  up 
(which  I  do  by  deed)  almost  the  whole  of  my  income  to  my 
creditors,  &c. ;  and  if  I  am  put  in  prison,  not  one  penny  will  my 
creditors  ever  receive ;  if  my  person  is  laid  hold  of,  I  never  will 
put  in  bail,  but  surrender.*^  The  court  refused  to  set  aside  a 
nonsuit  (though  apparently  moved  for  upon  valid  grounds),  con- 
sidering the  above  letters  insufficient  to  prevent  the  effect  of  the 
statute :  that  they  did  not  ^^  import  such  a  direct  and  unqualified 
acknowledgment  of  a  debt  as  would  authorise  the  court  in  imply- 
ing a  promise  to  pay."" 

So  in  Briffstocke  v.  Smith  (t)^  upon  the  principle  that  an  ac 
knowledgment  to  defeat  the  operation  of  the  Statute  of  Limitations 
must  be  such  as  will  raise  the  implication  of  a  promise  to  pay,  it 
was  held  that  the  following  letter  was  not  sufficient  to  take  the 
case  out  of  the  statute.  "  In  reply  to  your  application  of  the 
19th  instant,  for  the  payment  of  89/.  10^.  11  ^rf.  to  Mr.  Z>.  Brig- 
stocke,  I  beg  to  say  that  it  is  a  claim  I  am  by  no  means  prepared 
to  admit  to  the  full  extent ;  and  to  make  the  following  observations 
respecting  it.  Of  that  sum,  68L  3s.  Sd.  is  made  up  of  items  for 
business  and  materials,  stated  to  have  been  done  and  furnished 
between  1817  and  1824,  a  period  during  which  I  was  concerned 
in  two  successive  partnerships,  to  one  or  other  of  whom  the 
accounts  Mr.  B,  was  entitled  to  recover  ought  to  have    been 

(x)  5  Bing.  349;  4  M.  &  P.  1,  S.  C.  (0  1  C.  cSc   M.  4S3. 
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charged.  Having  at  different  times  wound  up  both  those  con- 
cerns, and  quitted  Carmarthen  as  long  back  as  the  year  1824, 
I  was  surprised  to  receive  Mr.  A's  bill  in  1829,  five  years  after- 
wards; and  it  is  certainly  not  a  little  strange,  that  he  should  then 
send  in  a  charge  of  so  old  a  date,  when,  if  any  account  was  due, 
it  could  hardly  be  expected  that  the  means  would  remain  of 
ascertaining  its  correctness.  I  cannot,  therefore,  allow  that  I  am 
liable  to  pay  any  part  of  the  account  previous  to  the  year  1825; 
but,  as  I  anticipate  being  in  Carmarthen  shortly,  I  will  commu- 
nicate with  Mr.  B,  personally  respecting  it.  The  remainder  of 
the  account  is  for  repairs  ordered  by  an  agent  under  the  late  firm 
of  Robert  Smith  and  Co.,  to  be  done  at  the  works  at  Carmarthen 
in  1827,  together  with  a  few  items  for  glazing,  in  the  year  18^, 
making  together  2(W.  175.  5d.,  which  I  believe  to  be  correctly 
charged,  and  for  which  I  enclose  a  check,  and  will  thank  you  to 
acknowledge  the  receipt  of  it."  Bayley^  B.,  after  adverting  to 
the  principles  before  advanced,  said,  "  Now  in  the  present  case 
there  is  a  letter  acknowledging  that  the  plaintiff  makes  a  demand, 
but  not  acknowledging  the  propriety  of  the  demand,  and  denying 
aU  liability  on  his  part  to  make  the  payment.  I  think,  where 
there  is  such  a  denial,  I  cannot  make  the  implication  of  a  promise 
to  pay"  (m). 


(m)  The  principles  upon  this  suhject 
are  thus  settled  with  some  dej^ree  of 
certainty  ;  but  difficulties  will  fre- 
quently arise  in  applying  them  to  par- 
ticular cases.  The  following  decisions 
and  dicta^  in  which  it  was  considered 
that  there  were  sufficient  acknowledg- 
ments to  defeat  the  statute,  seem  to  he 
opposed  to  the  rule  now  established, 
and  cannot  therefore  be  deemed  law 
at  the  present  day ;  at  least  very  few 
of  them  can  be  considered  free  from 
great  doubt: — 

Where  defendant  denied  that  he  had 
at  any  time  bought  any  such  goods  of 
the  plaintifTs  testator,  and  said  farther, 
that,  if  the  plaintiff  could  prove  it,  he 
would  pay  him  ;  Holt,  C.  J.,  reported 
in  the  King's  Bench,  tliat  he  had  put 
this  case  to  all  the  judges  in  England, 
and  that  they  were  all  of  0|>inion,  that 
a  general  indebitatus  assumpsit  might 
be  well  maintained,  because  the  defen- 
dant had  umvedthe  benefit  of  the  sta- 
tute; Ileyling  v.  Hastings^  1  Ld.Kaym.* 
389,  421 ;  5  Mf>d.  425 ;  Com.  54 ; 
1  Sulk.  29,  S.  C,  cited  by  Lord  Tenter- 


den,  C.  J.,  in  Tanner  v.  Smart,  6  B.  & 
i\  606,  9  Dowl.  &  R.  553,  S.  C,  to 
explain  the  general  principle. 

in  Trueman  v.  Fenton,  Cowp.  548, 
Lord  Mansfield,  C.  J.,  observed,  *•  The 
slightest  acknowledgment  has  been 
held  sufficient;  as  saying,  'prove  your 
debt  and  I  will  pay  you/  *  I  am 
ready  to  account,  but  nothing  is  due  to 
you,'  and  much  slighter  acknowledg- 
ments than  these  will  take  a  debt  out 
of  the  statute."  In  Laurence  v.  Wor^ 
rail,  Peak ,  93,  defendant  said,  ''  What 
an  extravagant  bill  you  have  delivered 
me;"  and  Lord  Kenyon  held  this  a 
sufficient  acknowledgment  of  some 
money  being  due,  to  take  it  out  of  the 
statute.  In  Lloyd  v.  Maund,  2  T.  R. 
760,  where  the  terms  of  the  defen- 
dant's acknowledgment  supposed  to 
be  contained  in  a  letter  were  ambigu- 
ous, AshuTSt,  J.,  observed,  '*that  be- 
cause the  letter  perhaps  contained  an 
insinuatum  that  something  was  due, 
it  should  have  been  left  to  the  jury  to 
infer  an  acknowledgment  of  the  debc** 
In  Bailie  ^.  Lord  lucK\i^uw>\  "^«^« 
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A  letter  expressed  to  be  written  ^^  without  prejudice^  caDDot 

be  received  as  an  acknowledgment  of  a  debt  to  bar  the  statute  (r). 

Upon  the  principle  that  an  admission,  to  take  a  debt  out  of  the 


435,  defendant  having  assigned  bis 
estate  for  payment  of  his  debts,  wrote, 
"  I  beg  leave  to  refer  you  to  my  trus- 
tee, Mr.  H,  W,y  on  this  compiicated 
business ;  I  should  be  glad  to  be  in- 
formed how  you  have  settled  it  with 
Lord  Cork ;"  the  action  being  upon 
a  bill  of  which  I^rd  Cork  and  defen- 
dant were  joint  acceptors ;  and  Lord 
Kenyon  ruled,  that  it  should  lie  on  the 
defendant  to  explain  the  promise,  and 
show  tliat  it  applied  to  another  de- 
mand ;  and  suffered  the  plaintiff,  with- 
out any  proof  of  the  trust,  upon  the 
above  letter  alone,  to  defeat  a  plea  of 
the  statute.  Where  defendant  said 
that "  the  plaintiff  had  paid  money  for 
him  twelve  or  thirteen  years  ago,  but 
that  he  had  since  become  a  bankrupt, 
by  which  he  was  discharged,  as  well 
as  by  law,  from  the  length  of  time 
since  the  debt  had  accrued;"  Lord 
Kenyon  held  it  to  be  sufficient,  and 
said  '*it  had  been  decided  that  any 
acknowiedffment  of  the  debt  was  suf- 
ficient to  take  the  case  out  of  the 
statute  ;**  Clarke  v.  Bradshnw^  3  Esp. 
155.  In  Lowth  v.  Fothcrtjill^  4  Camp. 
185,  a  demand  being  made  by  a 
seaman  on  the  owner  of  a  ship  for 
wages  which  had  accrued  during  an 
embargo,  he  said  ''if  others  paid,  he 
should  do  the  same,'*  which  Lord 
Ellenborough  held  to  be  a  sufficient 
acknowledgment  on  which  to  imply  an 
(iemble)  absolute,  promise.  Where  the 
drawer  of  a  bill  barred  by  the  statute 
said,  "  If  you  had  presented  the  pro- 
test the  same  as  the  rest,  it  would 
have  been  paid  ;  I  had  then  funds  in 
the  acceptor's  hands;**  it  having  been 
been  discovered  that  no  protest  in  that 
case  was  necessary ;  Lord  Ellenborough, 
C.  J.,  was  of  opinion  that  the  drawer 
had  admitted  his  liability,  and  that 
the  statute  was  defeated ;  DeLa  Torre 
v.  Darvlau,  1  SUirk.  R.  7.  In  Thomp- 
son V.  Osborne^  2  Stark.  II.  98,  Lord 
Ellenborough  held,  at  iVwi  Pr««,  that 
a  promise  to  pay  by  instalments,  if 
time  were  given,  was  sufficient  evidence 
to  support  a  declaration,  laying  a 
general  and  absolute  promise  within 
the  six  years.  ''  I  do  not  consider 
mjscK  as  owing  Mr.  H.  a  (vin\\\Tv^s '\\. 


being  more  than  six  years  since  I  con- 
tracted ;  I  have  had  the  wheat,  I  ac- 
knowledge, and  I  have  paid  some  part 
of  it,  and  26/.  remain  due ;"  held 
sufficient  to  obviate  the  statute,  Bryam 
V.  Horseman,  4  East,  599.  Upon  pay- 
ment being  demanded  of  the  acceptor 
of  a  bill,  lie  admitted  his  acceptance, 
and  said  that  '*he  had  been  liable, 
but  was  not  liable  then,  because  the 
bill  was  out  of  date ;  that  he  would 
not  pay  it ;  it  was  out  of  his  power  to 
pay  it ;"  and  the  court  held  that  the 
stjitute  was  defeated ;  Leaper  r.  Tot- 
ton,  16  East,  420.  There  was  a  similar 
decision  where toa  demand  for  seameo*s 
wages,  defendant  answered  that  **  kt 
nmdd  not  pay;  there  were  none  paid, 
and  he  did  not  mean  to  pay  unless 
obliged ;''  Douthwaitev.  TibM.6M.ic 
Sel .  75.  i  n  Frost  v.  Bengough ,  8  Muere, 
180,lBing.266,S.C.thefoliowingrle»er 
was  held  sufficient  evidence  of  a  promise 
within  the  six  years,  to  go  tu  a  jury 
to  say  whether  it  applied  to  the  trans- 
action in  dispute,  no  evidence  having 
been  offered  of  other  dealings  between 
the  parties : — "  Business  calls  me  to 
Liverpool ;  should  I  be  fortunate  in  my 
adventure,  you  may  depend  on  seeing 
me  in  Bristol  in  less  than  three  weeks; 
otherwise  I  must  arrange  matters  with 
you  as  circumstances  will  permit'' 
In  Gibbons  v.  M^Carland,  1  B.  & 
Al.  6tJ0,  defendant's  saying  "  he  re- 
membered it  perfectly  well,  and  that 
when  he  fra$a6/((' it  should  be  arranged,** 
was  held  such  a  recognition  of  a  sub- 
sisting liability  as  was  sufficient  to 
take  the  case  out  of  the  statute  widiout 
proof  of  the  condition.  In  CoUedge  v. 
Horn,  3  Bing.  119,  where  the  defen- 
dant in  reference  to  the  claim  made 
upon  him  said,  '^  it  is  not  a  just  one ; 
I  am  ready  to  settle  the  account  when- 
ever  Mr.  T.  C.  thinks  proper  to  meet 
in  the  business.  I  am  not  in  his  debt 
90/.  nor  anything  like  that  sum  ;  shall 
be  happy  to  settle  the  difference  by  his 
meeting  mc  in  London,  or  at  my 
house;"  whereupon  the  judge  told  the 
jury,tliat  the  statute  was  out  of  the  ques- 
tion ;  the  court,  on  motion  for  a  new 
trial  uiwn  that  ground,  refused  the  rule. 
V^x^  Corij  N.  BT«ttoti^4  C.  Sc  P.  462. 
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Statute  of  Limitations,  must  be  of  such  a  nature  that  a  promise 
can  be  implied  therefrom,  those  cases  in  which  debtors  have 
admitted  the  original  claims,  but  have  denied  that  a  liability 
existed  at  ihe  time  qf  the  admission^  because  the  debt  had  been 
paid  (y);  or  because  there  was  a  set-off'  against  it  (z) ;  or  because 
the  six  years  had  expired  (a) ;  are  clearly  good  law.  And 
it  appears  that  the  same  principle  equally  renders  ineffective  an 
admission  qualified  by  an  objection  which  would  at  any  time  have 
exempted  the  party  from  payment  (6) ;  or  by  an  unfounded  claim 
to  be  discharged  by  a  particular  instrument  which  he  refers  to,  or 
upon  some  ground  which  he  specifically  adverts  to  (c).  And  it 
would  now  probably  be  held  that  in  the  latter  cases  the  plaintiff 
cannot  be  allowed  to  take  the  case  out  of  the  statute,  by  going  into 
evidence  rebutting  or  negativing  the  ground  of  discharge  relied 
upon  by  the  defendant  in  making  his  admission.  For  a  promise 
of  payment  can  hardly  be  presumed  to  have  been  made  by  a  party 
who  disputes  his  liability,  even  on  fallacious  grounds. 

It  is  necessary,  to  give  effect  to  a  written  instrument  offered  in 
evidence  as  an  acknowledgment  under  the  9  Geo.  4,  that  it  con- 
tain in  substance  a  distinct  admission  of  the  debt  sought  to  be 
recovered.  If  such  debt  be  not  mentioned  therein,  and  there  be 
no  reference  thereby  to  any  written  document  which  states  it,  the 
statute  is  not  obviated.  In  Kennett  v.  Milliank  (d),  the  defendant, 
by  a  deed  reciting  that  he  "  was  indebted  to  the  plaintiff*^  and  others, 
assigned  his  property  to  the  plaintiff,  in  trust  to  pay  all  such 
creditors  as  should  sign  the  schedule  of  debts  annexed ;  provided 
that  if  all  did  not  sign,  the  deed  should  be  void.  The  plaintiff  never 
signed^  nor  was  the  amount  of  his  debt  stated.  It  was  decided  that 
the  debt  was  not  taken  out  of  the  Statute  of  Limitations,  although 


(y)  Birk  v.  Guy,  4  Esp.  R.  184; 
Swann  v.  Sotvell,  2  B.  &  Al.  759; 
sed  vide  Boydell  v.  Drummond,  2 
Camp.  161 ;  Craig  v.  Cox,  Holt  N. 
P.R.381. 

(z)  Swann  v.  Soivell,  2  B.  &  Al. 
759. 

(a)  Coltnian  v.  Marshy  3  Taunt. 
380 ;  Bryan  v.  Horseman,  5  Esp.  R. 
81;  Rawcro/t  v.  Lomas,4  M.  &  Sel. 
457;  Snook  v.  Mears,  5  Price,  636; 
Leaper  v.  Tatton,  16  East,  421. 

(i)  Dehi  Torre  y.  Barclay y\  Stark. 

(c)  See  Owen  t.  WoolUy,  Bull  N. 
P.    168;    Partington  v.  BuUher^   6 


Esp.  R.  66;  Hellings  .y  Shaw,  1 
Moore,  344;  7  Taunt.  608,  S.  C; 
Beale  y.  Nindy  4  B.  &A1.  568,  571, 
572,  and  note  (a). 

(d)  I  M.  &  Scott,  102 ;  8  Bing.  38, 
S.  C. ;  observed  upon  in  Lechmere  y. 
Fletcher,  1  C.  &  M.  631.  But  accord- 
ing to  Frost  y.Bengough,  1  Bing.  266, 8 
Moore,  180,  S.  C,  v/here  a  debt  is  ad- 
mitted, if  no  other  account  between  the 
parties  appear,  the  onus  of  showing  tliat 
other  transactions  existed  to  which  the 
acknowledgments  mightprobably  refer, 
is  tlirowD  on  the  defendant :  see  Bailie 
y.  Lord  Inchiquinf  1  Esp.  R.  435, 
cited  ante^  645,  646,  note  («)• 
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it  was  admitted  orally  that  he  had  but  one  debt.  The  deed 
did  not,  in  that  case,  admit  the  debt  sued  for.  But  in  Dickenson  v. 
Halfidd  (e)^  Lord  Tenterden,  C.  J.,  held  in  an  action  upon  a 
bill,  that  a  letter,  in  which  the  defendant  promised  to  pay  **  the 
balance  due  from  him  to  the  plaintiff'^  was  sufficient ;  observing 
that  the  9  Greo.  4  did  not  require  the  amount  of  the  debt  to  be 
specified ;  but  that  the  plaintiff^  could  only  recover  nominal 
damages,  as  he  did  not  prove  what  the  balance  was.  And  in 
Lechmere  v.  Fletcher{f)y  it  was  decided  that  the  amount  of  the 
debt  need  not  be  stated,  and  may  be  proved  by  and  recovered 
upon  extrinsic  evidence :  there  the  defendant's  promise  was  to  pay 
"  his  propcyrlion*^  of  a  joint  debt  barred  by  the  statute. 

A  memorandum  was  taken  by  the  plaintifi*  from  the  defendant 
on  SOth  July,  1821, as  follows:—"/.  O.  U.  lOOi.—C.D.  30th 
July,  1821."  On  the  17th  August,  18^1,  the  defendant  gave,  on 
the  same  paper,  an  acknowledgment  signed  under  the  former 
memorandum,  as  follows: — "  17th  August,  17 — ,  received  SOL 
C.  D."  It  was  held  that  the  second,  did  not  take  the  first,  memo- 
randum out  of  the  statute  (g*). 

The  statute  9  Geo.  4,  c.  14,  s.  1,  provides  (A),  it  will  be  remem- 
bered, ^'  that  nothing  therein  contained  shall  alter  or  take  away,  or 
lessen  the  effect  of  any  payment  of  any  principal  or  interest  made 
by  any  person y  A  part  payment  takes  a  case  out  of  the  statute, 
because  it  is  evidence  of  a  fresh  promise  (i). 

Therefore  since  the  act  (j),  as  well  as  before  (A),  a  part  payment 
of  a  debt  revives  the  claim  as  to  a  residue.  And  although  the 
statute  enacts  that  even  an  acknowledgment  in  writing,  by  one  of 
two  joint  debtors,  shall  not  bind  the  other,  yet  a  part  payment  by 
one  will  fix  the  other  original  contractor  as  to  the  balance  (/)• 
And  a  payment  on  account  of  interest,  where  the  debt  consists  or 
is  composed  of  principal  and  interest,  will  revive  the  remedy  (m). 
In  Gowan  v.  Forster  (n),  the  effect  of  giving  a  bill  of  exchange 


(e)  5  C.  &  P.  46  ;  1  M.  .Sc  Rob.  141. 

(f)  1  C.  &  M.  623;  infrd,  651. 
{g)  Rohurls  V.  Robarts,  I  M.  &  P. 

487. 

(A)  Ante,  640. 

(i)  Pit  Parke,  J.,  Gowan  v,  Forster, 
3  B.  &  Ad.  511. 

(j)  Wyatt  V,  Ilodson,  8  Binp.  309 ; 
1  M.  &  Scoil,  422,  S.  C;  Beali/  v. 
Greenslade,  2  C.  Sc  J,  61 ;  Chippin- 
dale  V.  Thurston,  M.  &  Mai.  411 ;  4 
C.  &  P.  98,  S.  C. 
(k)   WhUcomb  V.    W/iiling,  V>o\\^. 


652;  Burleigh  v.  Stott,  8  B.  &  C.36; 
2  M.  (^  R.  1>3,  S.  C. ;  Pease  r.  Hirst, 
lOB.  (Sc  C.  122. 

(/)  Wyatt  V.  Hodson  ;  see  further, 
post,  651. 

(m)  Wyatt  v.  Hodson ;  Beaiy  f. 
Greenslade,  But  a  p:iymcut  ou  ac- 
count of  principal  does  not  admit 
interest,  unless  tlie  latter  l>e  sliovi  u  lo 
have  composed  part  of  the  claim,  and 
to  l>e  connected  therewith  ;  Collyer  t. 
Willoch  ,4  Bing.  3 1 3;  1 2  Moor,  5^7,  S.C. 
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for  part  of  a  debt  was  considered.  J.  &  B.  being  joint  owners 
of  a  ship,  and  indebted  to  C.  for  repairs,  li.  gave  two  bills  to  C, 
which  were  dishonoured,  and  afterwards  sold  his  interest,  and 
became  bankrupt.  A.  proved  under  B  !*s  commission  for  3000/. ; 
and  in  1822  drew  on  his  assignee  a  bill  of  exchange,  payable  to 
C,  which  the  assignee  accepted,  and  which  A.  then  delivered  to 
C,  on  account  of  the  sum  due  to  him  for  the  repurs  and  on  the 
bills.  It  was  agreed  that  payment  of  this  latter  bill  should  not 
be  demanded  of  tiie  acceptor  until  he  should  have  funds  on  account 
of  dividends  of  B.*s  estate.  The  bill  was  paid  in  March,  1827. 
In  1830,  C  brought  an  action  against  A,  for  the  sum  remaining 
due  on  account  of  repairs,  and  A.  pleaded  the  Statute  of  Limit- 
ations ;  it  was  held  that  the  drawing  of  the  bill  (supposing  it 
to  be  evidence  of  a  fresh  promise  on  the  original  demand,  which 
the  court  considered  was  very  questionable)  was  only  evidence  of 
a  promise  at  the  time  it  was  drawn,  and  not  when  it  was  paid, 
and,  therefore,  did  not  take  the  case  out  of  the  statute. 

The  part  payment  must  be  proved  by  a  person  who  witnessed 
it,  or  by  the  defendants  written  and  signed  admission  thereof. 
Proof  of  his  verbal  acknowledgment  of  part  payment  will  not 
suffice  (o).  If  a  sum  be  allowed  the  debtor  in  an  account  as  a 
part  payment,  and  he  pay  the  balance  of  such  account,  this  shall 
be  deemed  a  sufficient  part  payment  within  the  act  (p). 

It  will  be  observed,  that  the  9  Geo.  4,  c.  14,  s.  1,  requires  that 
the  written  acknowledgment  or  promise  shall  be  '^  signed  by  the 
party  chargeable  thereby.''  Upon  which,  in  Whippy  v.  Hillary  (q) 
it  was  decided  that  the  statute  was  not  barred  by  a  letter  from 
,  the  defendant,  '^  that  family  arrangements  had  been  making  to 
enable  him  to  discharge  the  debt ;  that  funds  had  been  appointed 
for  that  purpose,  of  which  A.  was  trustee;  and  that  the  defendant 
had  handed  the  plaintiff's  account  to  him ;  that  some  time  must 
elapse  before  payment,  but  that  the  defendant  was  authorised  by 
A.  to  refer  the  plaintiff  to  him  for  any  further  information ;"  for 
such  letter  does  not  charge  the  defendant. 

Where  a  written  instrument  containing  a  promise  to  pay  a  debt 
barred  by  the  statute  has  been  lost,  oral  evidence  of  the  contents 
may  be  received  (r). 


(o)    WUlis  V.   Neu'ham,  3  Y.  &  J.  (/>)  Chippendale  v.  Thurston,  4  C. 

518.     And  «fm6^,  his  taking  credit  for  &  F.  98. 

the  mouey  in  an  nnnigned  and  unset-  (q)  3  B.  &  Ad.  399. 

tied  account  Mill  not  suffice;  seeonlf,  (r)  Haydon  v.   WiUianu^  4  M.  & 

630,  note  (y).  P.  811 ;  7  Ding.  163,  S.  C. 
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It  seems  that  an  absolute  admissipn  even  after  the  oommeDee- 
ment  of  action  would  be  sufficient  to  support  it,  in  answer  to  a 
plea  of  the  Statute  of  Limitations  (5) ;  but  a  conditional  promife 
after  writ  issued  would  not  suffice,  because  in  such  case  the  right 
of  action  does  not  accrue  until  the  condition  is  performed  (<)• 

If  a  cause  of  action,  arising  from  the  breach  of  a  contract  to  do 
an  act  at  a  specific  time,  be  once  barred  by  the  Statute  of  Limi- 
tations, a  subsequent  acknowledgment  by  the  party  that  he  hnAt 
the  contract  will  not,  it  seems,  take  the  case  out  of  the  statute  (h). 

3.  By  toliom  the  Acknowledgment  miLst  be  made. 

Before  the  statute  9  Geo.  4,  c.  14>,  it  was  held  that  the  admissiiii 
of  the  debt  by  the  authorised  agent  of  the  debtor  (x) ;  or  by  a  third 
party,  to  whom  he  referred  the  creditor  for  information  respectiiig 
his  demand  (^);  or  by  the  wife  of  a  debtor  who  was  accustomed 
to  conduct  his  business  (z) ;  or  by  his  counsel  at  the  trial  in  his 
hearing  (a) ;  was  sufficient  to  revive  the  remedy.  But  the  law  in 
this  respect  appears  to  be  altered  by  the  first  section  of  the  statute, 
which  provides  that  the  written  acknowledgment  shall  be  signed 
**  by  the  party  chargeable  thereby  ^  (6). 

It  will  have  been  observed  that  the  statute  expressly  providei 
that  even  a  written  acknowledgment  of  the  debt  by  one  of  two 
joint  debtors,  or  joint  executors,  shall  not  revive  the  remedy  against 
the  other  party :  and  if  they  be  jointly  sued,  the  plaintiff  may 
recover  in  such  action  against  that  defendant  who  has  acknow- 
ledged the  claim  ;  the  other  defendant  recovering  a  verdict  (f). 


(«)  See  Yea  v.  Fauraker,  2  Burr. 
1099;  Thornton  v.  lllmgworth,  2  B. 
^  C.  825  ;  4  D.  *sc  R.  6  J7,  S.  C.  As 
to  a  new  promise  by  an  adult  after 
action  to  pay  a  debt  barred  by  infancy, 
see  id. ;  and  ante,  126. 

(0  See  Tanner  v.  Sfnart,  «  B.  &  C. 
603 ;  Haydon  v.  WiUiams,  7  Bing.  163; 
4  M.  fk  P.  811,  S.  C;  Lechinere  v. 
Fletcher,  1  C.  AscM.626,  note(fl);  post, 
651. 

(u)  Boydellw.  Drummond,2  Cainpb. 
160 ;  Peake  Kv.  206  ;  Hurst  v.  Par- 
ker, 1  B.  &  Al.  J)2  ;  2  Chiltv  R.  249, 
S.  C. ;  Short  v.  McCarthy,  3  B.  V  Al. 
626;  Whitehead  \,  Howard,  l^  Moore, 
105;  2  B.  Sc  B.  372,  8.  C.  In  2 
Campb.  Lord  Fillenlwroupli  said,  "If 
a  man  acknowledge  tlie  existence  of  a 
debt  barred  bv  the  statute,  the  law  h&s 
been  supposed  to  Ta\se  a  ueN«  y^^^^^ 
to  pay  it,  and  thus  t\\c  lemcAs  *\s  it- 


vived  ;  but  no  such  effect  can  be  givci 
to  an  acknowledgment,  where  the ctnse 
of  action  arises  from  the  doing  or 
omitting  to  do  some  act  at  a  paiticulv 
moment,  in  breach  of  a  contraci."  See 
Gihhons  v.  3fCasland,  1  B.  &  AL  691, 
692. 

(x)  Burt  V.  Paltner,  5  Esp.  R.  145. 

(?/)  Williams  v.  Innet,  1  Campb. 
364. 

(-r)  Anderson  v.  Sanderson^  Hnll 
N  P.  R.  91.  See  Gmjory  v.  Parker,  I 
Camp.  394. 

(a)  Colled(fev.IIornf,S  Bingf.  119; 
1  ( )  Moore  43 1 ,  S.  C .  Sec  now  Kenneit  t. 
Milbank,  8  Bing.  40,  41  ;  1  Moore  Jk 
8c(>tt,  I02;S.  C. 

{b)  Ante  640;  see  further,  ante  171; 
and  although  the  debtor  sign  the  ad- 
mission, he  must  chari^e  hinuelf  iheie- 
by,  ante,  649. 
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Where,  however,  in  a  joint  action  against  two,  it  appeared  that 
one  had  in  writing  promised  to  pay  "  his  proportion  of  the  debt 
when  applied  (0/""  the  court  held  that  in  such  joint  action  on  the 
original  debt,  and  joint  cause  of  action,  the  plaintiff  could  not, 
in  reference  to  the  terms  of  the  promise,  recover  even  against  the 
party  who  made  it  (d).  An  action  was  subsequently  brought 
against  that  party,  and  he  was  declared  against  specially  on  his 
conditional  promise  to  pay  his  share  of  the  debt  when  applied  to ; 
and  it  was  decided  that  such  written  promise  was  binding,  and 
tbat  the  action  was  well  brought,  although  the  written  memorandum 
did  not  mention  the  defendants  proportion  of  the  debt ;  and 
although  in  the  former  action  he  recovered  a  verdict  and  judgment 
on  the  pleas  of  the  general  issue  and  Statute  of  Limitations,  and 
the  plaintiff  had  a  verdict  and  judgment  against  the  other  defendant 
upon  the  general  issue  (e). 

But  a  part  payment  by  one  of  several  original  joint  debtors  or 
contractors,  either  of  principal  or  interest  comprising  the  original 
debt,  revives  the  remedy  against  the  other  parties,  although  they 
were  sureties  only  (J*).  And  this  rule  applies,  although  the  parties 
were  bound  severally,  as  well  as  jointly,  to  pay  the  debt,  and  the 
action  is  brought  separately  against  one  of  them  who  did  not 
make  the  part  payment  (g), 

A  payment  by  one  of  several  joint  debtors  must  have  clear 
reference  to  their  debt,  or  it  will  not  bind,  or  affect,  the  other 
party  :  and  it  has  therefore  been  considered,  that  in  order  to  take 
a  case  out  of  the  statute  in  an  action  on  a  promissory  note,  it  is 
not  sufficient  to  show  a  general  payment  by  a  joint  maker  of  the 
note  to  the  payee  within  six  years,  so  as  to  throw  it  upon  the 
defendant  to  show  that  the  payment  was  not  made  on  aoeount  of 
the  note  (h). 

The  principle  upon  which  part  payment  (which  is  the  most  power- 
ful admission  of  a  debt  and  a  strong  evidence  of  a  promise  to  pay 
the  remainder),  is  allowed  to  affect  other  parties,  jointly  indebted 
with  the  payer,  is  the  community  of  interest  between  them,  and 
the  presumption  that  the  party  paying  would  not  thus  acknow- 


{(i)  Lechmere  v.  Fletcher  and  ano-  652;  Burleigh  v.  StoU,  8  B.  &  C  36  ; 

thcr,  in  King's  Bench,  1  C.  &  M .  626,  Phaser. Hirst,\{)h.SLC.\Q2\  Perham 

note(a);  Plattand  Hall,  Bos  well  Court,  v.  /Zo^iui/,  2  Bing.  306 ;  9  Moore,  566, 

aitomcys  for  the  plaintiff.  S.  C. 

(e)    'Lechinere   v.    Fletcher^  in  the  (A)  Hohne  v.   Green,  1   Stark.  B- 

Exchequer,  1  C.  &  M.  623.  488,  per  Lord  ElUnborough  i  £^ 

(J )  Ante,  648.  rmn  v.  Wharton,  1  B.  &  Al.  *»• 
ig)  Id.  Whitcomb  v.  Whiting,Doug, 
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ledge  that  which  was  adverse  to  his  own  interest  (»)  or  be  collusively 
induced  to  make  the  sacrifice  of  a  part  payment,  for  the  purpose 
of  fixing  his  co-contractor. 

Where  the  original  community  of  interest  and  liability  ceatetf 
the  part  payment  by  one  affects  himself  only.  Therefore  after 
the  death  of  one  or  two  joint,  or  joint  and  several,  contractors,  his 
executors  cannot  be  prejudiced  or  made  liable  by  a  part  payment, 
after  the  lapse  of  six  years,  by  the  surviving  debtor  (A').  Nor 
in  such  case  will  the  latter  be  affected  by  a  payment  on  account 
by  the  executors  (/). 

It  was  determined  in  Jackson  v.  Fatrbank  (m),  that  a  payment 
within  six  years,  of  a  dividend  on  a  joint  and  several  note,  under 
a  commission  of  bankrupt  against  one  of  the  makers,  precludes 
the  other  from  availing  himself  of  the  Statute  of  Lfimitations. 
But  this  decision  appears  to  have  been  doubted  in  Brandram  v. 
Wharton  (n)y  on  the  ground  that  the  acknowledgment,  besides 
being  a  constructive  one,  was  made  by  parties  (the  assignecfs),  who 
never  could  be  called  upon  for  contribution.  In  that  case,  one  of 
two  joint  drawers  of  a  bill  of  exchange  became  a  bankrupt,  and 
under  his  commission  the  indorsee  proved  a  debt  (beyond  the 
amount  of  the  bill)  for  goods  sold^  &c.,  and  exhibited  the  bill 
incidentally  (that  is,  as  a  security  he  then  held  for  his  debt), 
and  afterwards  received  a  dividend  ;  it  was  held,  in  an  action  by 
the  indorsee  against  the  solvent  drawer,  that  the  payment  of  the 
dividend  within  six  years  did  not  revive  the  demand  against 
him.  The  court,  however,  distinguished  the  case  from  Jack- 
son V.  Fairbanks  for  there  the  claim  was  made  and  the  dividend 
received  upon  the  instrument  itself;  whereas  in  Brandram  v. 
IVharton^  the  dividend  was  on  a  distinct  debt,  and  the  instrument 
was  introduced  but  incidentally,  and  the  introduction  or  omission 
of  it  neither  increased  or  diminished  the  claim  upon  the  dividends: 
and  Bayley^  J.,  observed  that  there  was,  in  fact,  no  acknowledg- 
ment by  any  one. 

4.  To  whom  the  Acknowledgment  may  be  made. 

The  acknowledgment  need  not  be  made  to  the  creditor  him- 
self, or  even  to  his  agent  or  servant. 


(0  See 2  Stark.  Ev.  44,483, 2nd  ed.  Adol.  39(J. 
(*)  Atkins  V.  Tredgold,  2  B.  ^  C.  (m)  2  II.  &  Bla.  :M0. 

23 ;  3  D.  &  R.  2C0,  S.  C.  (»)  i  R.  \  Al.  46;i. 

(Q  Slater  v.  Lawson,    1    Barn.  & 
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In  a  case  Before  Lord  Kenyan  at  Nisi  Prius  (j^),  to  prove  an 
acknowledgment  by  the  defendant  of  the  debt  within  six  years, 
in  answer  to  a  plea  of  the  Statute  of  Limitations,  the  plaintiff 
called  a  witness  to  whom  the  defendant  was  also  indebted,  and 
who  having  called  on  him  for  money,  the  defendant  stated, "  I 
suppose  you  want  money,  but  I  cannot  pay  you  :  I  must  pay 
^r.  Peters  (the  plaintiff)  firsthand  then  I'll  pay  you  :^  and  his 
Lordship  held  that  this  acknowledgment  took  the  case  out  of  the 
statute.  So,  where  A.,  by  means  of  misrepresentation,  received 
of  B.^  and  several  other  persons,  his,  ^.'s,  tenants,  various  sums 
of  money  to  which  he  was  not  entitled ;  and  on  B.  remonstrating 
that  he  and  the  other  tenants  had  paid  more  than  was  due,  J. 
stated  to  B.,  that  if  there  was  any  mistake  it  should  be  rectified  ; 
it  was  held  that  this  obviated  the  statute  as  to  the  payments  made 
by  the  other  tenants,  as  well  as  by  B.  {q.)  And  an  acknowledg- 
ment of  a  debt  (due  to  the  plaintiff,)  in  a  deed  to  third  persons, 
and  to  which  the  plaintiff  was  a  stranger,  is  sufficient  to  defeat 
the  operation  of  the  act  (r). 

In  an  action  against  ^.,  on  the  joint  and  several  promissory 
note  of  himself  and  B.,  to  take  the  case  out  of  the  statute,  it  is 
enough  to  give  in  evidence  a  letter,  written  by  ^.  to  jB.,  within 
six  years,  desiring  him  to  settle  the  demand  (s). 

An  acknowledgment  by  the  acceptor  of  a  bill  of  exchange, 
within  six  years,  of  his  liability  on  the  bill  to  the  payee  thereof, 
but  accompanied  with  a  declaration  that  he  was  not  liable  to  the 
drawer^  there  being  no  consideration  for  the  acceptance,  is  not 
sufficient,  in  an  action  by  the  latter  against  the  acceptor,  to  take 
the  case  out  of  the  statute ;  for  the  admission  could  not  enure  to 
the  benefit  of  a  party  whose  claim  the  defendant  denied  it). 

4th ly.  Ofusuing  and  continuing  a  Writ  to  save  tite  SialuU- 

By  the  Uniformity  of  Process  Act,  2  W.  4,  c.  SQ'.  k-  10.  h  j? 
vided,  '^  That  no  writ  issued  by  authority  of  \\i\h  ivci.  floai.  i 
force  for  more  than  Jour  calendar  months  fnmt  ik^  ov*  c 
date  thereof,  including  the  day  of  such  date;    liir. 
summons  and  capias  may  be  continued  bv  alia^  j 
the  case  may  require,  if  any  defendant  ^mskb.  lantc   jof  -^2 
have  been  arrested  thereon,  or  ser\'ed  l^jw^wrr     ^f^u-'  ^:z,t  .'- 


(p)  Peters  v.  Broun,  4  Esp.  R.  40.  Al.  .i-* 

(q)  Clarke  y.  Houf* ham,  2  B.  &  C.  »•    £tf«^»  *  Trr^  '    ~  t-^O    ^'^ 

140;  3  0.  &  R.  322,  S.  C.  i  i^mn  -    >ii.«-K  ?  S-^  ^ 

(r)  MounUtephen  v.  Brooke^  3  B.  % 
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that  r\o  Jirst  writ  shall  be  available  to  prevent  the  operation  of  anj 
statute,  whereby  the  time  for  the  commencement  of  the  action 
may  be  limited,  unless  the  defendant  should  be  arrested  thereoo 
or  served  therewith,  or  proceedings  to  or  toward  outlawry  should 
be  had  thereupon ;  or  unless  such  writ,  and  every  writ  (if  any), 
issued  in  continuation  of  a  preceding  writ,  shall  be  returned  now 
est  inventus^  and  entered  of  record,  within  one  calendar  month 
next  after  the  expiration  thereof,  including  the  day  of  such 
expiration;  and  unless  every  writ  issued  in  continuation  of  a  pre- 
ceding writ  shall  be  issued  within  one  such  calendar  month  after 
the  expiration  of  the  preceding  writ,  and  shall  contain  a  mewiO' 
randum  indorsed  thereon  or  subscribed  thereto,  specifying  the 
daff  of  the  date  of  thejirst  writ,  and  return  to  be  made  in  bailaUe 
process  by  the  sheriff  or  other  officer  to  whom  the  writ  shall  be 
directed,  or  his  successor  in  office;  and  in  process  not  bailable, by 
the  plaintiff  or  his  attorney  suing  out  the  same,  as  the  case  may 
be"(f/). 

The  Rules  on  Pleading  of  Hilary  Term,  1834,  give  the  fomKi 
of  the  Issue  and  Record  to  be  adopted  in  actions  in  the  dif- 
ferent courts;  and  it  will  be  observed  that  such  forms  refer 
shortly  to  the  summons  or  capias  issued  against  the  defendant  id 
the  cause,  and  state  the  time  when  the  writ  (x)  was  issued. 
This  dis{)enses  witli  the  necessity  of  producing  the  process  at  the 
trial,  to  show  when  the  action  was  commenced:  the  fact  will 
appear  on  the  face  of  the  record. 

If  a  plaint  be  levied  in  an  inferior  court  in  due  time,  and 
then  it  be  removed  into  the  King*s  Bench  by  Habeas  Carpus^ 
and  the  plaintiff  declare  there  de  novo,  and  the  defendant  plead 
the  statute,  the  plaintiff  may  reply  and  show  the  plaint  in  the 
inferior  court,  and  that  will  be  sufficient  to  avoid  the  statute  (y). 

5thly.  Of  the  Pleadings  in  these  Cases. 
In  general  where  the  debt  is  revived  by  an  absolute  acknowledg- 
ment within  six  years,  it  is  sufficient  to  declare  upon  the  original 
promise  {z) ;  for  in  such  case  the  subsequent  promise  and  original 

(u)  See  the  form  of  the  entry  on  v.   Eahhingtony  2    Ld.    Raym.    881 ; 

the  Roll,  Tidd's  2nd   App    59;    T.  Storeif  v/ Atkins,  Stra.  719;   2   Li 

Chilly's  Pr.  Forms,  636,  637,  638.  Raym,  1427,  S.  C. ;  Tidd  9Ui  ed  27. A 

(x)  The  form  requires  thai  the  date  (r)  Leaver  v.  Tatton,  16  East,  420; 

of  the  Jirst  writ  be  mentioned.  Upton  s.EUe,  12  Moore,  303 ;  aud  see 

(y)  Bevin  t.  Chapman,  1  Sid.  228 ;  9  G.4,and3  &  4  W.  4,  anie^  633,  MO, 

1  Lev.  143,  S.  C. ;  Matthemy Phillips,  641. 
lA.  Raym.  663  \  %  Salk.  424 ;  Broum 
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promise  agree  together.  There  are,  however,  some  instances  in  which 
the  declaration  should  be  specially  framed  upon  the  defendant'^s sub- 
sequent promise  or  acknowledgment,  as  where  the  defendant  pro- 
mises conditionally  to  pay  the  money,  as  ^^  when  he  shall  be  able," 
or  ^^  when  applied  to,"  &c.  (a).  So,  if  an  attorney  promise  within 
six  years  to  pay  the  plaintiff,  money  he  had  expended,  or  lost, 
in  consequence  of  the  defendant'^s  negligence  more  than  six  years 
before  the  commencement  of  the  suit,  the  declaration  should  be 
drawn  upon  the  defendant'^s  subsequent  promise  to  make  satis- 
faction to  the  plaintiff,  and  not  for  the  original  neglect,  other- 
wise the  statute  will  be  a  bar  (i).  And  where  the  plaintiff 
employed  the  defendant  in  1808  to  lay  out  money  for  him  in  the 
purchase  of  an  annuity,  and  discovered  in  February,  1814,  that 
the  security  provided  by  the  defendant  was  void,  within  the 
defendant's  own  knowledge,  at  the  time  of  the  purchase ;  and  in 
Janury,  18^0,  the  plaintiff  sued  the  defendant  in  assumpsit,  for 
the  breach  of  the  implied  promise  to  provide  good  security ;  it 
was  held  that  as  the  action  proceeded  upon  the  contract,  and  not 
upon  the  fraud,  the  statute  was  a  good  bar  (c). 

If  it  be  anticipated  that  the  statute  will  be  pleaded  to  an  action 
at  the  suit  of  an  executor,  or  the  assignee  of  a  bankrupt,  &c.,  for 
a  debt  due  to  the  testator  or  bankrupt,  and  there  be  a  probability 
of  defeating  the  plea  by  proving  a  sufficient  subsequent  promise 
or  acknowledgment  to  the  plaintiff  in  his  representative  character, 
the  declaration  should  contain  a  count  laying  a  promise  to  the 
plaintiff  in  such  capacity  (d).  Upon  a  count  on  a  promise  to  the 
testator,  or  bankrupt,  a  promise  or  acknowledgment  to  the 
executor,  or  assignee,  cou  Id  not  be  given  in  evidence  (d).  And  in 
an  action  of  assumpsit  against  a  husband  and  wife  and  A,,  laying 
only  a  promise  "  by  her  and  A.  before  marriage,*"  no  acknowledg- 
ment by  A,  after  the  marriage,  can  be  given  in  evidence  (e). 

The  statute  must  be  specially  pleaded.  It  forms  no  defence 
under  the  general  issue  (/}•     It  has,  however,  been  laid  down 


(a)  See  ante,  642,  643,  651. 

(b)  Short  V.  McCarthy,  3  B.  &  Al. 
626 ;  Whitehead  v.  Howard,  6  Moore, 
105 ;  2  Brod.  &  B.  372,  S.  C. 

(c)  Brown  v.  Howard,  2  Brod.  &  B. 
73;  4  Moore,  508,  S.C,  ante  638,  639. 

(</)  Sarell  v.  Wine,  3  East,  409 ; 
Ward  V.  Hunter^  6  Taunt  210;  IB. 
&  C.  249, 251 ;  2  D.  &  R.  368, 370, 
S.  C. ;  Upton  v.  Elte,  12  Moore,  304, 


per  Gatelee,  J. 

{e)  Pittam  v.  Foster,  1  B.  &  C.  248  ; 
2  D.  &  R.  363,  S.  C. ;  and  yet  the 
declaration  cannot  contain  a  count  on 
a  promise  by  the  husband  and  wife 
after  the  coverture ;  Morris  v,  Norfolk, 
1  Taunt  212. 

(/)  Gould  Y.  Johnaon,  Salk.  278 ; 
Draper  w,  GUutop,  Ld.  Raym.  153, 
838 ;  2  Saund.  63,  note  (6). 
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that  under  tlie  general  issue,  the  jury,  from  lapse  of  time  and 
other  circumstances,  may  presume  that  the  debt  has  been 
satisfied  (/i). 

There  are  two  modes  of  pleading  the  statute.  The  first  is^ 
that  the  defendant  ^*  did  not  within  six  years  next  before  the 
commencement  of  this  suit  (i)  undertake  or  promise,**  in  manner 
and  form,  &c.  The  second  is,  that  ^^  the  supposed  causes  of 
action  did  not  accrue  within  six  years  next  before,^*  &c.  The  first 
form  evidently  does  not  apply,  and  is  demurrable  if  used  in  an 
action  upon  promises  to  pay  money,  or  to  do  any  act,  at  a  futwrt 
period ;  in  other  words,  upon  contracts  whereon  a  cause  of  actioa 
does  not  immediately  accrue  upon  the  promise  (,/).  The  second 
form  is  appropriate  in  every  instance,  and  is  the  most  preferable 
mode  of  pleading  the  act  (A:) . 

This  plea  may  be  pleaded  with  the  general  issue,  or  any  other 
plea;  and  is  a  fair  issuable  plea:  it  should  be  signed  by  counad. 

Hie  Replication  is,  in  general,  a  mere  traverse  or  denial  of  the 
plea;  as,  that  the  cause  of  action  did  accrue  within  six  years  (/); 
or,  that  the  defendant  did  promise  within  that  period. 

The  exceptions  in  the  statutes  (m)  should  be  specially  replied  (n)* 
Nor  can  fraud  (o)  be  set  up  as  an  answer  to  the  statute,  if  the 
declaration  be  not  founded  thereon,  and  the  replication  contain  a 
mere  traverse  of  the  plea(p). 

It  was  held  that  by  paying  money  into  court  generally,  upon 
the  ordinary  rule,  on  the  common  count  for  goods  sold,  &c,  the 
defendant  did  not  exclude  himself  from  the  benefit  of  the  statute, 
with  respect  to  the  remainder  of  the  plaintiffs  demand  upoa 
that  count  (cj) 

for  a  tort :  **  not  guilty  wichiD  ns 
years,"  having  been  held  bad  in  such 
action  on  special  demurrer;  Dytter^. 
Batti/e,  3  B.  &  Al.  448. 

(/)  See  3  Chilly  PI.  6lh  ed.  IHW; 
Murray  v.  £ast  India  Company^  5  R 
&  Al.  i2l5,  216;  ante^  643. 

(m)  Ante,  631  ;  and  634,  635. 

(7i)  3  Chilly  PI.  dth  ed.  1 161, 1 162; 
2  Saund.  124,  127,  note  {b\  118,  64, 
note  (b) ;  Plummer  v.  W^uodbmnu^  4 
B.  &  C.  625 ;  7  Dowl.  &  R,  25,  S.  C; 
on/ff,  635,654. 

(«)  See  ante,  639. 

(p)  dark  y,  Houghaniy  «  B.  &  C 
I4t);  3  D.  ^Sc  R.  322,  S.  C. 

{q)  Long  v.  Grerille^  3  B.  &  C 
10;  4D.  &R.  632,  S.  C. 


(h)  Ante,  627,  628. 

(t)  In  the  King's  Bench  hy  hill, 
and  in  the  Exchequer,  it  was  usual  to 
plead  that  the  defendant  did  not  pro- 
mise, or  the  causes  of  action  did  not 
accrue,  \%ilhin  six  years  **  hefore  the 
exhihiling  of  tlie  }>ill."  But  the  Uni- 
formity of  Process  Act,  2  VV.4,  c.  39, 
renders  it  proper  to  slate  six  years 
"  from  the  commencement  of  the  suit," 
in  all  cases ;  hecause  hy  that  statute 
the  writ  is  in  all  the  courts  the  com- 
mencement of  the  action.  It  follows 
that  a  replication  specially  showing  the 
writ  is  now  unnec«ssaiy. 

(j)  1  Saund.33,note(2),  2a3,  note 
(2) ;  2  Saund.  63  c,  (6)  ;  Leaper  v. 
Tatton,\i^  East, 421. 

(Ji)  It  is  tlie  necessary  ioimvu  t^-se 
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lOthly,  A  Set  Off. 

A  set-off  means  a  cross  claim^  for  which  an  action  might  be 
maintained  by  the  defendant  against  the  plaintiff ;  and  is  very 
different  from  a  mere  right  to  a  reduction  of  his  demand  or  claim 
to  defeat  it,  on  account  of  some  matter  connected  therewith. 
Thus  the  defendant  may  show,  without  the  aid  of  the  statute  of 
set-off,  that  the  sum  sought  to  be  recovered  was  incurred  in  satis- 
faction of  a  claim  which  he  had  on  the  plaintiff  (r).  So,  if  it  be 
agreed  between  a  master  and  servant,  that  the  latter  shall  pay  out 
of'  his  wages  for  all  goods  lost  by  his  negligence,  the  value  of 
goods  thus  lost  may,  in  an  action  for  wages,  be  deducted  there- 
from, by  virtue  of  the  agreement  («)•  So,  in  an  action  to  recover 
money  for  dyeing  goods,  the  defendant  may,  at  common  law, 
prove  as  a  defence,  that  there  is  a  custom  of  the  trade  that  the 
amount  of  damage  done  to  goods  dyed  may  be  deducted  from  the 
price  of  the  dyeing  {t).  And  although  there  can  be  no  set-off  in 
replevin,  even  in  the  instance  of  an  avowry  for  rent  (ti) ;  yet,  as 
the  landlord's  just  claim  is  only  to  the  balance  of  rent  issuing 
from  the  premises,  after  his  ground-rent,  and  land-tax  imposed 
upon  him  in  respect  of  the  premises,  or  any  annuity,  &c.,  he  may 
have  charged  thereon,  are  satisfied,  the  tenant  has  a  common 
law  right  to  plead  in  bar  that  he  has  satisfied  such  prior  claims 
for  the  landlord  {x). 

The  defence  of  set-off  does  not  exist  at  common  law :  it  is 
founded  on  the  statute  2  Geo.  2,  c  22,  s.  18  (made  perpetual  by 
the  statute  8  Geo.  2,  c.  24,  s.  4),  by  which  it  is  enacted,  that 
"  where  there  are  mutucd  debts  between  the  plaintiff  and  the  de- 
fendant, or  if  either  party  sue  or  be  sued  as  executor  or  adminis- 
trator, where  there  are  mutual  debts  between  the  testator  or 


(r)  Dale  v.  SoUett,  4  Burr.  2ia3. 
But  if  A.  agree  to  do  work  for  a  cer- 
tain sum,  and  afterwards  B,  purchase 
someoftlie  materials,  which  are  worked 
up  by  A.f  the  money  expended  on 
that  account  must  be  set  on,  and  can- 
not be  given  in  evidence  under  the 
general  issue,  ft  is  also  necessary  to 
plead  or  give  notice  of  set-off,  although 
the  plaintiff  has  in  an  account  given 
credit  for  the  goods  sold  by  the  defen- 
dant to  the  plaintiff,  such  account  not 
being  final  or  settled,  and  do  balance 
being  struck ;  PothergUl  v.  /otift,  1 


a  &  P.  133. 

(i)  Le  Loir  v.  Bristow^  4  Campb. 
134. 

(l)  Bamford  v.  Harris^  1  Stark.  R. 
343. 

(u)  Sapsford  v.  Fletcher,  4  T,  R. 
512,  per  Lord  Kenyon,  C.  J. 

{x)  Sapsford  v.  Fletcher,  4  T.  R. 
511;  Taylor  v.  Zamtro,  6  Taunt. 
624 ;  2  Marsh.  220,  S.  C. ;  Andrew  ▼. 
Hancock,  3  Moore,  278 ;  1  B.  &  Bing. 
37;  Spragg  t.  Hammond,  4  Moore, 
43 1 ;  2  B.  &  Bing.  59,  S.  C. ;  Lagcoek 
V.  Tufnell,  2  Chitty  R.d3l  a. 
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intestate  and  either  party,  one  debt  may  be  set  against  the 
other ;  and  such  matter  may  be  given  in  evidence  upon  the  general 
issue,  or  pleaded  in  bar,  as  the  nature  of  the  case  shall  require ;  so 
as  at  the  time  of  pleading  {y)  the  general  issue,  where  any  such 
debt  of  the  plaintiff,  his  testator  or  intestate,  is  intended  to  be 
insisted  on  in  evidence,  notice  shall  be  given  of  the  particular  sum 
or  debt  so  intended  to  be  insisted  on,  and  upon  what  account  it 
became  due,  or  otherwise  such  matter  shall  not  be  allowed  in 
evidence  under  such  issue/' 

The  5th  section  of  the  8  Geo.  2  provides,  that  by  virtue  of 
the  preceding  clause,  mutual  debts  may  be  set  off  against  each 
other,  as  before  mentioned,  although  such  debts  be  of  a  differtni 
nature ;  but  that  in  cases  where  either  of  the  debts  accrues  by 
reason  of  a  penalty  contained  in  any  bond  or  specialty,  the  same 
shall  be  pleaded,  and  the  plea  shall  state  how  much  is  justly  due 
on  either  side :  and  the  plaintiff  shall  have  judgment  for  the  just 
balance  only. 

It  is  not  compulsory  on  the  defendant  to  avail  himself  of  his 
right  of  set-off:  he  may  satisfy  the  plaintiff  the  whole  of  his  debt, 
and  then  resort  to  an  action  for  the  money  due  from  the  plain- 
tiff(;r).  If  the  set-off  exceed  the  plaintiff's  demand,  an  action 
lies  for  the  surplus  (a). 

The  statute  does  not  apply,  except  in  the  case  of  mutual  debts; 
that  is,  to  claims  in  the  nature  of  a  debt,  reduced  or  reducible  to 
a  certain  or  specific  pecuniary  amount^  and  recoverable  in  an  action 
ex  contractu^  as  assumpsit^  debt,  or  covenant.  A  set-off  is  allowed 
to  an  action  on  an  annuity  bond  (6).  It  does  not  apply  to  a 
claim  in  respect  of  which  the  plaintiff  seeks  to  recover  unliquidated 
damages^  which  it  is  peculiarly  within  the  province  of  a  jury  to 
estimate  and  assess  (c).     No  set- off  can  therefore  be  pleaded  to  a 


(y)  If  defendant  has  pleaded  the 
general  issue  only,  the  court  or  a 
judge  will  allow  him  to  willidraw  it, 
and  plead  it  de  novo,  with  a  plea  or 
notice  to  set-off;  Blackhoume  v.  Mat- 
thias, 2  Stra.  1267. 

(z)  Laing  v.  Chatham^  1  Camp. 
252;  see  further,  post^  670.  A  plain- 
tiff who  arrests  for  the  whole  of  his 
side  of  an  account  without  giving 
credit  for  an  acknowledged  or  clear 
debt  due  to  the  defendant,  mav  be 
treated  as  having  acted  maliciously, 


and  without  probable  cause ;  see  A 
tin  V.  Dehram,  3  B.  &  C.  139 ;  4  I>owI. 
^  R.  653,  S.  C. 

(a)  Henncll  t.  Fairiam,  3  Esp.  R. 
104. 

(b)  Collins  V.  Collinsy  2  Burr.  820 ; 
2Kenvon,  530,  S.C. 

(c)  'Auber  v.  Lewis,  E.T.  1818,  K. 
B.,  Manning  N.  P.,  Dig.  tit.  Set-off, 
2ud  cd.  251  ;  Tidd,  9th  ed.  663, 
664  ;  Grant  v.  The  Royal  Exchange 
Assurance  Company,  5  M.  &  Selw. 
442. 
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special  count  in  assumpsit  for  not  indemnifying  the  plaintiff 
as  the  accommodation  acceptor  of  a  bill  in  defendant's  favour, 
and  which  avers  that  the  plaintiff  was  forced  and  obliged  to  pay 
the  bill,  with  interest,  charges,  and  expenses.  The  court 
observed,  that  if  the  contract  declared  upon  be  such  as  might 
entitle  the  plaintiff  to  recover  special  damages,  the  statutes  of  set- 
off do  not  apply,  although  no  special  damage  be  laid ;  that  the 
jury  might  possibly  give  damages  for  the  manner  in  which  the 
plaintiff  had  been  forced  and  compelled  to  pay  the  bill ;  but 
that  the  defendant  might,  perhaps,  have  pleaded  a  set-off  to  that 
part  of  the  count  which  charged  the  defendant  with  the  amount  of 
the  acceptance  paid  by  the  plaintiff  ((f). 

Nor  is  a  set-off  available  in  an  action  for  not  accepting  a  bill  of 
exchange  for  the  price  of  goods,  if  the  suit  were  commenced  before 
the  expiration  of  the  period  the  bill  was  to  run  {e).  Nor  is  it 
allowed  in  an  action  on  a  policy  of  insurance  on  a  ship  or  goods, 
averring  a  total  loss  (f)\  or  in  assumpsit  against  an  agent  for  not 
accounting  (g) ;  or  in  debt  on  bond  conditioned  for  replacing 
stock  (A). 

In  an  action  for  a  breach  of  a  covenant  for  quiet  possession,  a 
set-off  cannot  properly  be  pleaded  (/). 

In  an  action  of  assumpsit,  the  defendant  relied  upon  a  set-off 
founded  on  a  guarantee  given  to  him  by  the  plaintiff  for  goods  to 
be  sold  by  defendant  to  one  Kirkpatrick.  Having  obtained  goods, 
Kirkpatrick  became  a  bankrupt.  The  plaintiff  and  the  defendant 
afterwards  settled  an  account  in  which  1,000Z.,  which  the  defendant 
admitted  should  be  taken  as  the  amount  of  the  guafantee,  was 
put  to  the  credit  side  of  the  defendant's  account ;  and  a  balance 
was  struck  on  the  account  so  stated.  Lord  Elletiborough  said 
^^  he  thought  there  was  no  foundation  for  the  set-off  claimed,  as 
the  sum  claimed  was  unliquidated  damages :  that  a  guarantee  was 
a  contract  of  indemnity;  it  was  to  make  good  the  default  of 
another  party,  for  whom  the  guarantee  was  given :  that  was  not 
an  absolute  debt  by  the  plaintiff  to  the  defendant,  but  an  engage- 


((f)  Hardcastle  y.  Netheruvody  5  B.  439;  Hughes  on  Ins.  463, 474. 

&A1.93;  see  ColsonT.  Welshj  1  £sp.  (g)  Birch  v,  Depeyster,  4   Camp. 

R.  378.  385. 

(e)  Hutchinson  v.  Reedy  3  Camp.  (A)   GiUingham  v.  WoMkett,  M*Clel. 

329.  R.  198. 

(/)  Grant  v.  The  Royal  Exchange  (i)  Wamr.  Biekford,  7  Price,  650 ; 

Anuranee  Company,  5  M.  &   Selw.  WctgaU  r.  Waterty  6  T.  R.  488. 
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ment  for  the  deficiency  of  Kirkpatrick  only.  It  could  therefore 
only  be  known  to  what  extent  the  plaintiff  was  liable,  when  it 
was  ascertained  how  much  was  paid  by  Eirkpatrick's  estate. 
This  was  therefore  uncertain  and  unliquidated  till  that  fact  was 
known.  With  respect  to  the  settlement  of  the  accounts  in  which 
a  certain  sum  had  been  put  on  one  side  of  the  account,  on  account 
of  the  guarantee,  that  was  only  stated  as  the  amount  of  the 
guarantee,  and  the  possible  amount  in  the  account ;  but  it  was 
still  liable  to  be  altered  by  the  dividend  made  by  Kirkpatrick,  in 
diminution  of  the  debt  due  by  him  to  the  defendant.  To  make 
the  sum  admissible  as  a  set-off,  the  sum  must  be  settled  in  monies 
numbered,  which  was  not  the  case  here;  and  was  therefore 
inadmissible  (At).'** 

We  shall  hereafter  (/)  have  occasion  to  point  out  the  distinction 
between  a  sum  reserved  as  a  penalty^  and  a  sum  reserved  as 
liquidated  damages  between  contracting  parties,  in  the  event  of  a 
breach  of  their  agreement.  When  the  sum  is  to  be  treated  as  a 
penalty^  it  cannot  be  set  off  (?n) :  aliter^  where  the  full  amount  is 
recoverable  as  liquidated  damages  (n). 

WTiere  upon  a  contract  the  sale  of  goods  or  for  work,  &c.  it  is 
expressly  agreed  that  the  price  shall  be  paid  in  ready  money  at  the 
time  of  the  delivery  of  the  goods,  the  vendor  has  a  lien  on  the 
goods,  for  the  price,  although  he  is  indebted  to  the  purchaser  in  a 
larger  amount ;  and  even  u|)on  the  bankruptcy  of  the  vendor,  his 
assignees  cannot  be  sued  in  trover  for  the  goods  sold,  or  upon 
whith  the  work  was  done,  unless  the  price  be  actually  tendered(o). 
But,  although  goods  were  to  be  paid  for  in  ready  money  when 
delivered,  yet  if  the  vendor  parts  with  thcm^  he  loses  his  //en,  and 
then,  in  suing  for  the  price,  the  defendant's  set-off  will  be  let  in. 
This  was  decided  in  Eland  v.  Karr  (/)),  where,  to  the  plea  of  set- 
off, the  plaintiff  replied  that  the  defendant  agreed  to  pay  ready 
money,  and  upon  general  demurrer  the  replication  was  held  to  be 
bad.     It  was  urged  by  tlie  plaintiff's  counsel  that  the  set-off  was 


(k)  Crawford  v.  Stirling,  4  Esp.  R. 
207;  Sedqu:  a  party  maybe  held  to 
bail  on  a  guarantee,  toa  certain  amount 
for  ^oods  to  be  sold;  Cope  v.  Joxpph^  9 
Price,  155. 

(I)  Pott,  Chapter  6. 

(m)  Nedriffe  v.  Iloffan,  2  Burr. 
10*24;  Bui.  N.  P.  180;  Freeman  v. 
Wyatt,  1  Bla.  R.  .394  ;  Dowsland  v. 
Thomson^  2  Bla.  R.  910-,  Howlctt  v. 


Strickland,  Cowp.  56;  GilieU  ?. 
Mawmany  1  Taunt.  137. 

(w)  Fletcher  v.  Difche,  2  T.  R.  32. 

(o)  Clarke  v.  />//,*4  B.  &  Ad.  404 ; 
1  N.  &  Man.  244,  8.  Q. 

(/?)  1  East,  375,  recogfnised  io 
Mayer  y,  Nias,  1  Bing.  311  ;  8  Moor, 
375,  S.  C.  See  per  Lord  EUenborougfa 
in  FairY.  3PIver,  16  East,  130. 
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unjust,  because  the  defendant  having  obtained  the  goods  at  a 
lower  or  ready-money  price,  thereby  attempted  to  avail  himself  of 
a  mode  of  payment  adapted  to  a  credit-price;  but  the  court 
answered,  that  in  estimating  the  plaintiflTs  damages,  the  jury 
might  take  into  consideration  the  loss  he  had  sustained  by  not 
being  paid  in  ready  money.  In  Cornforth  v.  Riveit  (9),  it  was 
held  that  upon  such  a  contract  the  defendant  might  even  set  off 
the  plaintiff's  acceptance,  of  which  the  plaintiff  had  become  the 
holder  after  the  sale  and  before  the  delivery  of  the  goods :  Lord 
Ellenboraugh  observing,  that  supposing  that  it  could  have  been 
shown  that  the  bill  was  really  the  bill  of  another  person  put  into 
the  defendant's  hands,  to  set  off  against  his  debt,  that  might  have 
presented  a  different  question. 

And  it  has  been  decided  that  an  express  Offreeme^it  by  a  broker 
that  he  will  sell  gcxxls  for  his  principal,  and  pay  over  the  whole 
proceeds,  without  setting  off  a  debt  then  due  to  him  from  his 
principal,  is  not  binding  upon  the  broker,  so  as  to  deprive  him  of 
his  legal  right  of  lien  or  set-off,  although  the  plaintiff  declare 
specially  upon  such  agreement  (r). 

And  although  a  creditor  borrow  money  from  his  debtor,  and 
give  a  promissory  note  for  it,  and  afterwards  expressly  promise 
repayment,  a  set-off  is  available  (j). 

If  the  moneys  claimed  under  a  special  count  for  damages  may 
also  be  recovered  under  the  common  count  in  the  declaration,  and 
the  defendant  plead  a  set-off  as  to  the  latter  count,  he  shall  have 
the  benefit  of  his  set-off,  and  the  plaintiff  shall  not  be  permitted 
to  exclude  it  by  having  declared  specially  (t).  It  would  be 
unjust  to  deprive  a  defendant  of  his  set-off,  because  the  plaintiff 
has,  zviihout  occasion,  inserted  a  special  count  as  for  damages,  in 
his  declaration  upon  the  demand  included  in  the  common  count. 

On  the  other  hand,  there  are  some  cases  in  which  a  set-off  may 
be  excluded  by  declaring  specially  for  damages.     Thus,  if  a  bill 


(7)  2  M.  <Sc  Sel.  510,  recognised 
in  Clarke  v.  Fell,  See  also  Mayer  v. 
Nias^  as  to  the  effect  of  the  vendor 
keeping  bis  dishonoured  acceptance, 
though  he  at  first  refused  to  take  it  as 
payment  for  the  goods. 

(r)  MGillitray  v.  Siiruon,  2  C.  & 
P.  320;  9  D.  &  R.35,  S.C. 

{»)  Lechmere  v.  UawkinSf  2  E.«p.  R. 
626. 

(/)  Birch  V.  Depeiftter,  4  Cainp. 
385  ;  1  Stark.  R.  410',  S.  C,  but  not 


S.  P.  In  this  case  there  was  a  special 
count  by  the  owner  of  a  vessel  against 
the  captain,  for  not  accounting  *  for 
freight,  and  the  common  count  for 
money  had  and  received  was  added, 
to  which  there  was  a  set  off;  and 
Gibbs,  C.  J.,  said  it  should  prevail. 
SembU,  this  cannot  apply  where  there 
is  a  substantive  cause  of  action,  aod  a 
right  to  damages  for  not  rendering  an 
account  in  reasonable  time. 
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be  deUvered  by  A.  to  B.  for  a  special  purpose,  viz.  to  deliver  it 
to  a  creditor  of  A.  in  payment  of  a  debt»  but  B.  receive  and 
retain  the  amount^  A.  may  avoid  a  set-off  for  money  due  from 
him  to  B.yhy  suing  the  latter  specially  for  the  breach  of  the 
promise  to  deliver  the  bill  to  the  creditor;  and  if  A.  sue  merely 
for  money  had  and  received,  jB.'s  set-off  will  be  available  (ii)« 
And  a  set-oft*  against  the  holder  even  of  an  overdue  bill  of  ex- 
change may  be  defeated  by  his  indorsing  it  to  a  third  person  for 
value,  without  notice  of  the  set-off  (x). 

It  will  now  be  proper  to  consider  what  debts  or  demands  due  to 
a  defendant,  may  by  virtue  of  the  statutes,  be  made  the  subject  ff 
a  set  off. 

We  have  seen  that  only  a  deht  due  to  the  defendant  falls  vrithin 
the  principle  of  the  statutes. 

In  an  action  by  a  servant  against  his  master  for  wages,  the 
latter  cannot  setoff  the  value  of  goods  lost  by  the  servant's  fMgfi- 
gence;  but  if  it  be  proved  to  have  been  part  of  the  original  agree- 
ment between  them,  that  the  servant  should  pay,  out  of  his  toagtSj 
for  all  his  master  s  goods  lost  through  his  negligence,  the  value  of 
the  goods  so  lost  may,  we  have  seen,  be  deducted  under  the 
general  issue  from  the  amount  of  the  wages  (y). 

It  appears  that  the  price  of  goods  bargained  and  sold,  but  not 
delivered  in  consequence  of  the  plaintiff*s  refusal  to  pay  the 
money,  so  that  the  defendant  has  a  lien  on  the  goods  for  the  price, 
may  be  set  off  (2);  or  money  due  on  a  judgment,  though  a  writ 
of  error  be  pending  thereon  (a). 

The  defendant  cannot  set  oft*  a  debt  due  to  him  upon  a  judg- 
ment, whereon  he  has  charged  the  plaintiff  in  execution  ;  and  the 
plaintiff  may  reply  such  taking  in  execution  (i).  In  such  case, 
however,  the  court,  on  ap])lication,  will  permit  the  defendant  to 
enter  satisfaction  on  the  roll,  in  the  action  against  him,  on  his 
acknowledging  satisfaction  for  the  same  amount,  in  the  action  at 
his  suit  (f).  And  it  is  no  answer  to  a  set-off  that  the  defendant 
has  sued,  or  obtained  a  verdict,  for  the  amount  (d). 


(u)  Thorpe  v.  Thorpe,  3  B.  &  Ad. 
580;  Cbit.  jun.ou  B.  15«7,  S.  C. 

{x)  Biirrowjh  \.Mos<i,\0  B.!scC.568. 

ly)  Le  Loir  v.  BristoWy  4  (.'ampb. 
134  ;  ante. 

{z)  Dunmore  v.  Taylor^  Peake's,  II, 
41. 

(a)  Reynolds  v.  Beerliny,  3  T.  R. 
118,  n.;  sed  vide  Curling  v.  Innes, 
2  H.  Bla.  372. 


(h)  'Taylor  v.  Waters.  5  M.  &  SeL 
103;  2  Chiit.  R.  303,  S.  C. 

(c)  Peacock  v.  Jeffertf^  1  TauDt 
42();    Simpson  v.   Jiautey,  I    M.  & 

Sel.  (mi 

(r/)  Bill.  N.  P.  180;  Baskerviile  r. 
Bi-oini,2  Burr.  12ei>;  Evaui  v.  Ptm- 
!ser,3TA\.  180.  Whcrejudgment  liM 
bccMi  (ibtniiu'd,  the  set-off  should  be 
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There  can  be  no  set-ofFin  respect  of  a  debt  barred  by  the  Statute 
of  Limitations,  unless  the  claim  has  been  revived  by  a  written 
and  signed  acknowledgment,  or  a  part  payment  (e).  And  if  the 
plaintiff  intend  to  rely  upon  the  statute,  as  a  bar  to  a  plea  of  set-off, 
he  should  reply  specially  that  the  causes  of  set-off  did  not  accrue 
within  six  years  next  before  the  commencement  of  the  trial  (/) ; 
but  if  the  defendant  give  notice  of  set-off,  the  lapse  of  six  years 
may  be  objected  by  the  plaintiff  for  the  first  time  at  the  trial  (g). 

Although  an  attorney  cannot  recover  his  bill  for  business  done 
in  a  court,  unless  he  has  delivered  it,  signed,  a  month  before  action 
brought  (A),  yet  he  may  set  off  the  amount,  provided  he  deliver 
the  bill  before  the  trial ;  but  it  is  immaterial  that  at  the  time  of 
the  trial  a  month  from  the  delivery  had  not  elapsed  (i)« 

A  debt  cannot  be  set-off,  unless  actually  due  and  in  arrear  at 
the  time  of  the  commencement  of  the  action,  that  is,'  when  the 
writ  was  issued.  Therefore  a  plea,  stating  that  the  pUuntiff  was 
indebted  to  the  defendant  ^^  at  the  time  the  plaintiff  declared,*'  or 
**  at  the  time  of  the  plea  pleaded,^  is  bad  (A:).  Nor  can  there  be  a 
setoff,  or  deduction,  on  account  of  money  secured  by  a  promis- 
sory note,  or  bill  of  exchange,  not  due  when  the  suit  was  com- 
menced (I),  So  where  two  cross-actions  were  referred  to  arbitra- 
tion, and  in  one  (trespass)  the  arbitrator  found  for  the  plaintiff 
40«.  damages,  with  costs ;  and  in  the  other  action  (assumpsit)  he 
awarded  102Z.  to  the  plaintiff  therein,  such  sum  to  be  paid  at  a 
future  day ;  it  was  held  that  the  latter  could  not,  before  that 
day,  set  off  that  sum  against  the  damages  and  taxed  costs  in  the 
action  of  trespass  (m). 

Although  the  debt  sought  to  be  recovered,  and  that  intended 
to  be  set  off,  need  not  be  of  the  same  nature  or  degree^  to  entitle 
the  defendant  to  avail  himself  of  this  defence,  it  is  necessary  that 
they  should  be  mvtual^  and  due  in  the  ifame  right  (n). 

Therefore,  in  an  action  by  two  persons,  the  defendant  cannot 
set  off  a  debt  due  to  him  from  one  of  the  plaintiffs ;  nor  can  one 


(e)  9  G.  4,  c.  14,  s.  4 ;  antCy  641.  (/)  Rogerton  ▼.  LadbrookCf  1  Biag. 

(/)  Chappley.DurstoriylCStJ.  1.  93;  7  Moore,412,S.C. 

{g)  Remington  v.  Steventj^tOu  1271;  (»»)  Young  v.  Gye^  10  Moore,  198. 

Bull.  N.  P.  isO.  (ft)  Lloyd  t.  Archhowle^  2  Taunt. 

(A)  AntCy  446;  note,  (2)  327;  Grant  v.  The  Royal  Exchange 

(t)  Bulman  v.  Birkettj  1   Esp.  R.  Assurance    Company ,  5  M.    St    Sel. 

449.  439.  The  same  rule  applies  in  EquiU, 

(k)  Evans  r.  Prosser,  3  T.  B.  186 ;  Gale  v.  LuttreU,  1  Y.  &  J.  180 ;  £. 

Eland  y,  Karr,  1  East,  376.  Chitty,  Eq.  Ind.  Ut.  Setoff. 


664 


DEFENCKS: — SET    OFF« 


of  several  defendants  set  off  a  debt  due  to  him  alone  from  the 
plaintifF(o).  But,  on  the  death  of  one  or  two  more  joint  credHore 
or  debtors,  the  legal  right,  or  liability,  survives,  and  vests  in  law 
exclusively  in,  or  against,  the  remaining  creditor  or  debtor. 
Consequently  a  debt  due  to  the  defendant  as  surviving  partner, 
may  be  set  against  a  debt  due  from  him  in  his  own  separate 
character  (p).  And  a  debt  due  from  the  plaintiff  aa  surviving 
partner,  may  be  set  against  a  debt  from  the  defendant  to  the 
plaintiff  in  his  own  right  {q). 

It  has  been  decided  that  in  an  action  on  a  policy,  effected  by 
the  plaintiff  in  his  own  name,  but  in  which  others  are  interested 
with  him,  the  defendant  cannot  set  off  a  debt  due  to  him  from 
the  plaintiff  only,  although  it  accrued  before  he  had  notice  that 
others  were  interested  (r).  But  the  general  rule  appears  to  be, 
that  if  a  person  carry  on  business  as  the  ostensible  sole  pro- 
prietor, and  yet  sue  with  a  dormant  partner,  the  defendant  may 
set  off  a  debt  due  to  him  from  the  ostensible  partner  ;  the  defen- 
dant having  been  ignorant,  when  he  contracted  the  debt  sought  to 
be  recovered,  that  the  plaintiff  had  a  partner  and  having  trusted 
the  plaintiff  as  sole  proprietor  before  he  was  aware  that  he  had 
such  partner  (s). 

A  defendant  sued  as  executor  or  administrator,  cannot  set  off  a 
debt  due  to  him  personally ;  nor  can  a  person  who  is  sued  for  his 
own  debt,  set  off  a  debt  which  accrued  to  liim  in  his  representa- 
tive character  {t). 

The  statute  does  not  allow  the  defendant  to  set  off  a  debt  due 
to  him  from  the  plaintiff's  testator^  against  a  debt  which  accrued 
to  the  plaintiff,  in  his  representative  capacity,  qfler  the  testators 
death  ;  for  this  would  be  altering  the  due  course  of  the  distribu- 
tion of  assets,  and  the  defendant  might  thus  be  indirectly  paid 


(o)  Unless  there  he  an  express  agree- 
ment that  it  he  allowed ;  KinnerUy  v. 
Hottock,  2  Taunt  170.  As  to  a  set-- 
off in  tlie  case  of  a  joint  and  several 
obligation,  where  one  dehtor  alone  is 
sued,  and  the  plain ti Of  is  indebted  to 
the  other  debtor ;  «  Potliier  by  Evans, 
68. 

(p)  Slipper  T.  Stidstone,  5  T.  R. 
493. 

(q)  French  v.  Andrade,  6  T.  R.582. 

(r)  Grunt  v.  Royal  Exchange  Assu- 
rance Company^  5  M.  &  Sel.  439, 


per  Lord  Ellenhorouph,  C.  J.  But 
note,  the  decision  of  this  point  wasnoC 
necessary  ;  the  set-off  waj*  not  stuI- 
able,  as  the  action  was  to  recoTcr 
unliquidated  damages. 

(s)  Stacey  Ross  v.  Decy^  2  Esp.  R. 
4(>y,  note,  cor.  Kenyon,  C.  J.  Srt 
Lloyd  V.  Archbowle,  2  Taunt  324 ; 
SkimuT  V.  Stocksy  4  B.  &  Al.  4:^7; 
1  Chitty  PI.  5th  cd.  12,  13;  see 
Cothay  V.  Fennell,  10  B.  &  C.  671. 

(/)  PiT  Willes,  C.  J  ,  in  Huichinm 
V.  Sturgeiy  Willes  R.  263,  264. 
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l)efore  creditors  of  a  higher  degree  (t/).  And  this  doctrine  holds, 
whether  the  plaintiff  declare  as  executor,  or  sue,  as  he  may  do,  in 
his  private  character,  for  the  debt  which  accrued  due  to  him 
since  the  testator'*s  death  (.r).  Thus  where  A.^  being  appointed  by 
jB.  to  receive  his  rents,  after  the  death  of  B.  received  money  due 
to  him  in  his  lifetime,  it  was  held  that  A.  could  not  set  off  against 
the  executrix  of  jB.,  who  brought  an  action  for  this  debt  in  her 
private  capacity,  a  debt  due  to  him  from  the  testator ;  for  the 
testator  himself  never  had  any  cause  of  action  against  the  defen- 
dant (y).  To  an  action  by  the  executors  of  an  underwriter  against 
an  insurance  broker,  for  premiums  which  accrued  due  to  the 
testator,  the  defendant  cannot  set  off  returns  of  premium  which 
became  due  after  the  testator^s  death  {^,  And  a  defendant  sued 
by  an  executor,  for  money  due  to  the  testator,  cannot  set  off  the 
amount  of  a  promissory  note,  given  by  the  testator,  but  not  due 
until  after  his  death,  and  after  the  commencement  of  the 
action  (a). 

In  an  action  against  a  husband  for  his  own  debt,  he  is  not 
allowed  to  set  off  a  debt  due  to  him  in  right  of  his  wife  (6).  Nor 
can  a  debt  due  from  the  plaintiff's  wife  dum  sola^  be  set  off  against 
an  action  by  the  husband  only ;  unless  the  latter  has,  on  some  new 
consideration,  made  the  debt  his  own,  so  that  the  wife  would  not 
be  a  necessary  party  to  an  action  for  the  recovery  of  the  demand  (c). 
If  a  note  be  made  payable  to  a  married  woman  after  coverture, 
lier  husband  may  sue  alone  thereon ;  and  a  debt  due  from  the 
wife  before  marriage  cannot  be  set  off  against  his  claim  (d). 

It  has  been  held  that  in  an  action  by  a  mere  trtistee^  the  defendant 
may  setoff  a  debt  due  to  him  from  the  party  beneficially  entitled  to 
the  money  sought  to  be  recovered.  In  debt  on  bond,  the  defendant 
pleaded  that  it  was  given  for  securing  lOOZ.,  lent  to  the  defendant 


(tt)  Per  Willcs,C.  J.,  in  Hutchin*on 
V.  Sturges,  Willes,  R.  2t>3,  2(i4. 

(x)  Shipnuin  v.  Thompson,  C.  P. 
1 1  G.  3,  Willes  R.  103 ;  Bui.  N.  P. 
J  80,  S.  C. ;  Kilvington  v.  Stevenson^ 
aud  Teyetmeyer  v,  Lumla/y  cited 
Willes  R.  264*,  lu.le  (a).  luKilving' 
tan  V.  Stevenson,  tbe  action  was  in 
covenant  to  recover  rent,  part  of  which 
accrued  tothe  testator  and  part  after  his 
death ;  and  a  set-off 'm  respect  of  a  debt 
due  from  the  testator  was  not  allowed. 


(y)  Shipman  v.  Thompson, 
(z)  UndervH)ody,Robertsonj4  Camp. 
342. 

(a)  Rogtrson  v.  Ladbroke^  1  Biug. 
93  ;  7  Aloore,  412,  S.  C. ;  Houston  v. 
Bobertson,^  Taunt 448,451 ;  2  Marsh. 
138,  S.  C. 

(b)  Paynter  v.  Walker^  and  Cooke 
V.  Dtxon,  Bui.  N.  P.  179. 

(c)  Wood  V.  Akers,  2  Esp.  U.  694. 
(ti)  Burrough  v.  Moss^  10  B.  &  C. 

558. 
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by  one  E.  C ;  and  that  the  bond  was  given  by  her  direction  to 
the  plaintifT,  in  trust  for  her ;  and  that  £.  C,  before  the  actioD 
brought,  was  indebted  to  the  defendant  in  more  money  than  the 
amount  of  the  bond.  And  a  demurrer  to  this  plea  was  withdrawn 
by  advice  of  the  court  of  Common  Pleas  {e). 

A  defendant  cannot,  however,  plead  by  way  of  set-off,  a  bond 
debt  of  the  plaintiff,  assigned  to  the  defendant  by  a  third  person ; 
to  whom,  and  for  whose  use,  it  was  originally  given.  Bayley^  J., 
observed  that  the  court  could  not  notice  any  other  than  l^al 
rights  (/).  And  in  a  late  case,  Tiuker  v.  Tucker  {g)j  the  doe- 
trine  that  an  equitable  demand  can  be  set  off  at  law,  was  impugned. 
S.  gave  a  bond  conditioned  for  the  payment  of  money:  the 
obligee  made  C.  his  executrix  and  residuary  legatee,  and  died : 
C.  proved  the  will,  assented  to  the  bequest,  and  died,  not  having 
fully  administered,  leaving  E,  executrix  of  the  executrix  C  in 
trust  for  her  (E^s)  own  benefit.  A  sum  due  on  the  bond  in  the 
first  testator^s  time,  remained  unpaid.  C,  during  her  life-time^ 
in  consideration  of  a  marriage  about  to  take  place  between  her  and 
the  father  of  S.<,  gave  a  bond  to  a  trustee,  conditioned  for  payment 
of  a  sum  of  money  to  the  use  of  S.^  if  C.  should  marry  and  sur- 
vive her  intended  husband.  She  did  marry  and  survive  him ;  and 
the  money  not  having  been  paid  in  her  life-time,  the  trustee's 
executor  sued  -E.,  the  executrix  of  C,  upon  that  bond  :  it  was 
held,  that  in  such  action,  the  claim  of  E,  upon  ^'.'s  bond  could 
not  be  set  off. 

We  have  seen  that  an  agent  having  a  special  interest  in  a  con- 
tract made  by  him  for  his  principal,  may  sue  thereon  in  his,  the 
agent's,  own  name :  but  that  the  claim  of  the  agent  is  8ubser\'ient 
to  the  right  of  the  principal,  or  person  really  and  beneficially 


{e)  Bottomley  v.  Brooke,  M.  22  G.  3 
cited  1  T.  II.  621  ;  Rudge  v.  Birch, 
M.  25  G.  3.,  B.  R.  cited  id.  622.  See 
Fenner  v.  Mearei,  2  Bla.  R.  1271 ; 
Fair  v.  M'lver,  16  East,  136  ;  Crosse 
V.  Smith,  1  M.  &i  Sel.  545,  556; 
Morrison  v.  Parsons,  2  Taunt.  412; 
Jarvin  v.  Chappie,  2  Cliitty  R.  387. 
In  Wake  v.  Tinklei',  16  East,  38, 
Lord  Ellenborough  said,  lie  was  more 
inclined  to  restrain,  tban  to  extend,  the 
the  doctrine  of  the  cases  of  Bottomley 
V.  Brooke,  and  Rudge  t.  Birch ;  and 


in  S chalet/  v.  Mcarns,  7  East,  153, 
Mr.  Marrvatt  said,  that  tliej  had  been 
over-rule(l  in  a  case  of  Lane  v.  CA«ji- 
dler,  in  the  Exchequer ;  and  in  Tucker 
V.  Tucker,  4  B.  &  Ad.  745  ;  1  Sev.  Sc 
Man.  482,S.C.  Littledale,  J.  denied 
that  Bottomleif  v.  Brooke  was  law ;  and 
Parke,  J.,  saici,  that  if  the  words  of  the 
statute  had  been  looked  at,  BottomUjf 
V.  Brooke,  and  Rudge  v.  Btrchy  woold 
hardly  have  been  decided  as  they  were. 

(/)  Wakey.  Tinkler^  16  East*  36. 

(g)  4  B.  &  Ad.  745. 
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entitled  (&).  And  although  the  agent  may  maintmn  the  action  in 
his  own  name,  yet  the  demand  is  in  general  subject  to  any  set-off 
which  the  defendant  may  have  against  the  principal  ($)•  And 
where  goods,  belonging  partly  to  A,  and  partly  to  £.,  were  put 
up  to  auction  at  AJ^s  house,  having  been  entered  at  the  excise  in 
A.'*s  name,  and  the  catalogue  stated  them  to  be  all  the  property  of 
A.;  and  C.  being  a  creditor  of  A,y  purchased  several  of  the 
articles,  without  being  informed  that  part  of  them  were  the  pro- 
perty of  B, ;  it  was  holden  that  this  was  such  a  fraud  that,  under 
the  circumstances,  the  purchaser  was  entitled  to  set-off,  in  an 
action  brought  by  the  auctioneer,  the  debt  due  to  him  from  B. 
against  the  price  of  the  goods  of  A,  (j). 

On  the  other  hand,  where  a  principal  has  allowed  his  factor  or 
agent  to  appear  to  be  the  true  owner  of  the  goods,  and  to  sell 
them  as  if  such  were  the  fact,  the  principal  cannot  sue  for  the 
price,  without  giving  the  purchaser  the  benefit  of  any  set-off  he 
may  have  acquired  against  the  agent  individually,  in  ignorance  of 
his  true  character,  and  under  circumstances  not  calculated  to  raise 
a  doubt  in  the  mind  of  a  reasonable  person  that  the  agent  was 
not  the  party  beneficially  entitled  {k). 

A  town  agent,  an  attorney,  sued  by  a  client  of  his  country 
principal,  for  the  recovery  of  money  received  by  the  town  agent, 
in  a  particular  cause,  has  no  right  to  deduct  from  siich  money  the 
general  balance  due  to  him  from  the  country  attorney''s  principal ; 
but  only  the  costs  in  the  particular  suit  conducted  by  him  (the 
town  agent)  for  the  client,  in  which  the  money  was  recovered  (J), 

Of  Set-off^  in  case  of  Bankruptcy. 

In  the  case  of  a  bankruptcy  there  is  a  particular  statute  which 
extends  the  law  of  set-off  to  mutual  credit  between  the  parties. 


(h)Ante,l^,\S5.  And  in  Dickenson 
V.  Naul,  4  B.  &  Ad.  «38,  where  an 
auctioneer  employed  by  a  supposed 
executrix,  sold  goods  of  the  testator, 
but  before  payment  the  real  executrix 
claimed  the  money  from  the  buyer ;  it 
was  held  that  the  auctioneer  could  not 
sue  the  buyer,  though  the  latter  had 
expressly  promised  to  pay  on  being 
allowed  to  remove  the  goods,  and  had 
removed  them  accordingly. 

(i)  Jarvis  v.  Chappie,  2  Chitty  R. 
387;  Cnppin.Y.  Craig^  2  Maish.  R. 
501 ;  7  Taunt.  243,  8.  C.  Although 
an  agent  may  have  a  lien  on  goods 
sold  by  himi  yet  he  loses  it  by  p^ting 


with  the  goods  to  the  buyer,  and  then 
it  seems  the  set-off"  against  the  prin- 
cipal applies. 

(J)  Coppin  V.  Craig, 

(/c)  AnU,  180, 183;  George  y.Clag- 
gett,  Peake's  Add.  C.  131.  The  vendee 
in  the  above  instance  may  plead  the 
set-off  specially ;  Carr  v.  Jainckeliff, 
4  B.  &  C.  547;  7  D.  &  R.  42,  S.  C- 
And  it  would  seem  that  the  new  rules 
on  pleading  render  it  necessaiy  to 
plead  the  matter  specially,  it  being  in 
confession  and  avoidance. 

(/)  Moody  V.  Spencer^  2  D.  &  R.  6 ; 
WkUe  T.  Rnyai  Exelumge  AMswmnee. 
7  Moore,  249;  I  Bing.  20«  S.  C. 
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The  statute  6  Geo.  4,  c.  16,  s.  50,  enacts,  <^  thai  where  therehat 
been  mutual  credit  given  by  tlie  bankrupt  and  any  other  person,  or 
where  there  are  mutual  debts  between  the  bankrupt  and  any  other 
person,  the  commissioners  shall  state  the  account  between  them ; 
and  one  debt  or  demand  may  be  set  against  another,  notwith- 
standing any  prior  act  of  bankruptcy  committed  by  such  bank- 
rupt before  the  credit  given  to,  or  the  debt  contracted  by  him; 
and  what  shall  appear  due  on  either  side  on  the  balance  of  such 
account,  and  no  more,  shall  be  claimed  or  paid  on  either  side 
respectively  (m) ;  and  every  debt  or  demand  hereby  made  proot- 
able  against  the  estate  of  the  bankrupt,  may  also  be  set-off  io 
manner  aforesaid  against  such  estate:  provided  that  the  person 
claiming  the  benefit  of  such  set-off  had  not,  when  such  credit 
was  given,  notice  o{  an  act  of  bankruptcy  by  such  bankrupt 
committed." 

The  holder  of  a  bill  or  note  of  the  bankrupt  is  entitled  to  credit 
for  the  amount  against  a  debt  due  from  him  to  the  estate,  although 
he  did  not  take  up  the  instrument  until  after  the  bankruptcy, 
provided  he  held  it  at  any  time  before  the  bankruptcy  occurred  (ft). 

In  general  it  must  be  shown  by  a  defendant,  sued  by  the 
assignees,  and  claiming  credit  in  respect  of  a  bill  or  note  of  the 
bankrupt,  that  he,  the  defendant,  held  the  instrument  before  the 
act  of  bankruptcy  (o),  or,  if  defendant  had  no  notice  thereof^ 
before  the  fiat  was  issued.  And  where  yl.,  the  holder  of  a  bill, 
returned  it  to  his  indorser  before  the  bankruptcy  of  the  acceptor, 


(m)  It  has  been  held,  upon  the  par- 
ticular wording  of  the  act,  that  in  an  ac- 
tion by  an  assignee,  a  set-off  ov  mutual 
credit  may  be  given  in  evidence  under 
the  general  issue ;  see  Thompson  v. 
Freeman,  1  'I'.  R.  155 :  and  in  Wells 
V.  Crofu,  4  C.  &  P.  332,  it  was  held 
that  a  set-off  as  to  part,  may  in  such 
action  be  given  in  evidence  under 
non-assumpsit  although  a  tender  is 
pleaded.  The  5  G.  2,  c.  30,  s.  28, 
was  framed  in  the  same  terms  as  the 
above  enactment,  witli  respect  to  the 
balance  only  being  the  debt.  It  was 
usual,  however,  to  plead  or  give  notice 
of  set-off,  in  an  action  at  the  suit  of 
the  assignees  of  a  bankrupt ;  and  the 
doing  so  afforded  an  ansucr  to  an 
argument  which  might  otherwise  have 
been  reasonably  urged  at  the  trial, — 
that  the  plaintiff  was  taken  by  surprise. 
And  it  seems  now  to  be  ncctssary  Vo 


plead  specially  under  tlie  new  Rulesoo 
Pleading  which  mention  "  set-off  aud 
mutual  credit"  as  matters  to  be  pleadd 
in  confession  and  avoidance. 

{n)  Collins  V.  Jones,  10  B.  V  C. 
777;  Chitty  jr.,  B.  1493,  S.  C;  ^- 
land  V.  Na$h,  8  B.  &  C.  105  ;  ChiUT 
jr.,  B.  1381,  S.  C,  overruling  Exp. 
Hale,  3  Ves.  304  ;  Cliitty,  jr.  B.  574, 
S.  C.  Sec  some  late  cases  as  to  mutual 
credit;  Key  v.  Flint,  8  Taunt.  21; 
1  Swans.  30  ;  Chitty  jr.  B.  1000,  S.  C; 
Exp.  Waystaff,  13  Ves.  65;  Chitty. 
jr.,  B. 732,  S.C  .;  Buchanan  v.  FindUyt 
J)  15.  &  C.  744 ;  Chitty  jr.,  B.  1441, 
S.  C. ;  Rose  v.  Sims,  1  B.  &  Ad.  521 ; 
Chitty,  Jr.  B.  1510,  S.  C.  ;  LHcksmt  v. 
Cass,  1  B.  Sc  .\d.  343;  Chilly,  jr.  B. 
1502,  S.  C. 

(«)  See   irf.;  Dickson  v.    Evans,  6 
T.  R.  57. 


DKFF.NCES: — SET    OFF.  (569 

and  entirely  closed  the  account  and  transaction  as  to  such  bill 
with  such  indorser ;  it  was  held,  in  an  action  by  the  assignees  of 
the  acceptor  against  A.^  that  the  latter  could  not,  by  taking  back 
the  bill  from  the  indorser,  for  the  purpose  of  claiming  credit  for 
the  amount,  set  off  the  same  against  a  debt  due  from  him  to  the 
bankrupt  before  his  bankruptcy  {p). 

Where  the  set-off*  is  upon  a  bond,  it  must  be  specially  pleaded 
in  bar,  and  the  plea  must  aver  how  much  is  really  due  thereon  for 
principal  and  interest  (9).  The  plaintiff^,  in  his  replication,  may 
either  deny  the  bond,  by  pleading  non  est /actum,  or  may  specially 
show  a  discharge  thereof;  or  he  may  traverse  that  he  owes  so 
much  thereon  as  is  stated  in  the  plea ;  and  this  traverse  is  good, 
although  the  sum  alleged  to  be  due  be  stated  in  the  plea  under 
a  Videlicet  (r). 

Of  Pleadings  or  giving  Notice  of  Set-off^  6fC. 

lu  toxvn  causes  it  is  usual  and  advisable  to  give  notice  («)  of 
set-off^;  as  the  service  of  the  notice  can  be  readily  proved,  and 
the  expense  of  pleading  several  matters  is  thus  avoided.  But  in 
country  causes,  it  is  customary,  and  sometimes  more  prudent,  tc» 
plead  the  set-off*,  on  account  of  the  trouble,  risk,  and  expense,  of 
proving  the  service  of  a  notice  of  set-off*. 

A  notice  of  set-off*  cannot  be  eff*ectually  given  with  a  plea  whici 
is  not  a  general  issue ;  as  with  a  plea  of  non  est  factum  ic  a; 
action  of  covenant  if)  :  nor  where  there  is  any  other  pita 
the  general  issue  on  the  record  (?/). 

It  is  a  rule  that  one  plea  cannot  be  used  as  e\-ideiict  ir 
plaintiff*  to  prove  a  fact  denied  in  another ;  and  b»  £ 
set-off^  is  in  the  nature  of  a  plea,  it  follows  tiuc 


Qj)  Belcher  v.Joiies,  Midi.  Term. 
C.  P.  M.  S.;  Fair  v.  M'lvcr,  1(5 
East,  130. 

{q)  Ante,  658 ;  3  Chitty  PI.  5lli  ed. 
968. 

(r)  Symmons  v.  Knox,  3  T.  R.  55  ; 
Grirmvood  v.  Barrit,  6  T.  R.  460. 

(s)  The  notice  should  he  as  certain 
as  a  plea  or  declaration;  Fow/er  r. 
Jonet,  Bui.  N.  P.  179.  See  the  forms 
of  a  plea,  and  notice  of  set-off,  3  Chitrr, 
PL  5th  ed.  931  a.,  932.  And  it  if  ak  X  d 
to  have  been  decided,  that  under  a  ib- 
off  for  money  bad  and  recant  ^ 
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notice,  nor  the  particulars  of  set-off,  can  be  called  in  aid  by  the 
plaintiff  to  support  ?iis  debt ;  the  same  being  denied  by  the 
general  issue  (x). 

In  general,  the  defendant  must  adduce  the  same  evidence  in 
support  of  a  set-off,  as  he  would  be  bound  to  produce,  if  he  were 
suing  for  the  recovery  of  the  debt  claimed  to  be  due  to  him. 

Proof  of  the  delivery  and  payment  to  the  plaintiff,  of  a  check 
on  the  defendant's  bankers,  is  not  sufficient  evidence  of  a  debt  in 
order  to  support  a  set-off,  unless  it  be  shown  upon  what  consider- 
ation, and  under  what  circumstances,  the  check  was  given  (y). 
Where  there  are  cross  demands,  and  the  defendant  pleads  a  8et> 
off,  the  plaintiff  is  not  obliged  to  prove  the  whole  of  his  account 
in  the  first  instance,  but  may  prove  only  the  balance  which  he 
claims ;  and  after  the  defendant  has  proved  his  set-off,  the  plaintiff 
may  prove  other  parts  of  his  account,  to  show  that  a  larger  sum 
was  due  (z). 

Where  there  is  a  set-off  against  the  plaintifTs  demand,  of  which 
the  defendant  gives  notice,  but  he  does  not  appear  at  the  trial  to 
offer  evidence  in  support  of  it,  the  plaintiff  may  either  take  a 
verdict  for  the  whole  sum  be  proves  to  be  due  to  him,  subject  to 
be  reduced  to  the  sum  really  due  on  a  balance  of  accounts,  if  the 
defendant  will  afterwards  enter  into  a  rule  not  to  sue  for  the  debt 
intended  to  be  set  off:  or,  it  is  said,  he  may  take  a  verdict  for  the 
smaller  sum,  with  a  special  indorsement  on  the  postea,  as  a  found- 
ation for  the  court  to  order  a  stay  of  proceedings,  if  another  action 
should  be  brought  for  the  amount  of  the  set-off  (o). 

The  Court  of  Conscience  Acts  do  not  apply  to  cases  where  the 
debt,  being  originally  above  the  limited  amount,  is  reduced  under 
it  by  means  of  a  set-off  (6).  But  it  has  been  held,  upon  the 
London  Act,  that  if  the  plaintiff  in  assumpsit  recover  less  than  5L 
upon  the  balance  of  an  account  containing  items  on  both  sides,  the 
defendant  is  entitled  to  enter  a  suggestion  on  the  roll  to  deprive 
the  plaintiff  of  his  costs  (c). 


(x)  Harrington  v.  Macmorris,  5 
Taunt  282 ;  Miller  v.  Johnsan,  2  Esp. 
R602. 

(y)  Aubert  r.  Walshy4  Taunt.  293 ; 
see  further,  antCt 5S0, 

{z)  Williams  v.  Daviesy  1  C.  & 
Mees.  464. 

(a)  Laing  v.  Chatham^  1  Caropb. 
252 ;  Chapman  ▼.  Drunningy  1  Chitt. 
R.  178;  Tidd.eth  ed.  721, 9th  ed.  668. 


(6)  Pitts  y,  Carpentery  Stra.  1191; 
Fit 2 Patrick  v.  Pickeringy  2  Wils.  68; 
M*Collam  v.  Carry  1  B.  &  P.  223; 
Cook  V.  Johnson y2  Price,  19;  Gobti 
V.  Birty  2  ChiU.  R.  394  ;  CoUU  r. 
Langman^  9  Moore,  625. 

(c)  Fomin  v.  Oswell^  1  M.  &  Sel. 
393 ;  and  see  Fleming  t.  DavUy  5  D. 
&  R.  371. 
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llthly,  Infancy. 

We  have  already  considered  the  capacity  of  an  infant  to  con- 
tract ;  and  the  instances  in  which  he  is  liable  upon  his  contracts  (cZ). 
And  it  only  remains  for  us  to  remark,  more  minutely,  upon  the 
mode  of  taking  advantage  of  this  defence. 

An  infant  defendant  (c)  must,  in  all  cases,  appear  and  defend 
by  guardian ;  and  his  appearance  by  attorney  is  a  ground  upon 
which  he  may  support  a  writ  of  error  (y*).  The  guardian  must 
be  admitted  {(/)  before  plea,  and  the  admission  must  be  stated  in 
the  plea  (A).  If,  however,  the  defendant  be  of  full  age  at  the 
time  he  appears  and  pleads  his  infancy,  he  may  appear  and  plead 
by  attorney. 

Infancy  must  now,  by  the  rules  on  pleading  of  Hilary  Term, 
1834,  be  pleaded  specially. 

If  to  a  plea  of  infancy,  the  plaintiff  reply,  denying  the  infancy, 
or  that  the  defendant  ratified  the  promises  after  he  came  of  age, 
it  will  be  incumbent  on  the  defendant  to  prove  the  time  of  his 
birth;  this  evidence  being  more  peculiarly  within  his  own 
power  (i).  After  the  defendant  has  established  his  nonage  when 
the  contract  was  made,  the  plaintiff,  upon  a  replication  of  a  subse- 
quent  ratification,  must  prove  an  express  promise  to  pay  after  the 
defendant  attained  full  age,  and  before  the  commencement  of  the 
action  (k).  The  nature  of  a  subsequent  confirmation,  necessary 
to  establish  a  liability,  has  been  already  fully  explained. 

The  defendant  may  establish  his  infancy  by  the  evidence  of 
some  of  his  family.  An  entry  in  the  Register  of  the  christening 
of  a  child,  as  to  the  time  of  birth,  is  not  of  itself,  evidence 
of  the  age  (/). 

If  the  plaintiff  reply  that  the  goods,  &c.,  were  necessaries,  no 
evidence  of  the  infancy  need  be  given,  but  it  lies  upon  the  plaintiff 


(d)  ^nte,ll3.  Aid.  418. 

(e)  An  iufant  plaintiff  must  sue  by  (a)  See  Tiddj  9tb  ed.  90. 
proche'm  ami,  ot  guardian,  2  Sauna.  (h)  2  Saund.  217  g,  note  (1). 

117/,  note  (1);  Tidd,  9lh  ed.  99.  (i)  Borthwiek  r.  Carruthers,  1   T. 

(/)  Freseobaldi  v.  Kiruuton^  2  Stza.  R.  648. 

784;  2  Saund.  117/,  n.  (O,  212  a,  (k)  ThomUm  t.  lUingworth,  2  B. 

4,  5.    But  the  plaintif,  if  he  fail  in  &  C.  824  ;  4  D.  &  R.  546,  S.  C. 

the  action,  cannot  maintain  error  on  (/)  Wihen  w,  Law^  3  StarL  R.  63; 

this  ground ;  see  Bird  t.  Pe^,  5  B.  6c  Rex  ▼•  Clapham,  4  C.  6c  P.29. 
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to  prove  the  defendant's  rank  and  situation  in  life,  and  that  the 
goods,  &c.,  were  suitable  to  his  means  and  station  (ni). 
Costs  are  payable  by  an  infant  defendant  (n). 


12thly,  Coverture. 

The  incapacity  of  married  women  to  contract,  and  the  exceptioos 
to  the  general  principle,  have  been  already  noticed. 

Coverture  cannot,  by  the  rules  on  pleading  promulgated  by 
the  judges,  be  given  in  evidence  under  the  general  issue.  It  must 
be  pleaded  specially.  If  the  marriage  took  place  izfter  the  con- 
tract, it  should  be  pleaded  in  abatement  (o). 

A  woman  defendant,  who  has  declared  herself  to  be  stjevie  told 
and,  as  such,  has  executed  deeds,  and  maintained  actions^  is  not, 
therefore,  estopped  from  setting  up  the  defence  of  coverture  (p). 

If  the  defendant  be  married  at  the  time  of  pleading,  she  must 
plead  in  person,  and  not  by  attorney  {q). 

Of  course,  it  is  for  the  defendant  to  prove  her  marriage,  if 
denied  (r).  This  may  be  effected  by  producing  an  examined  cc^j 
of  the  register ;  and  proving  her  identity,  that  is,  that  she  is  the 
person  described  in  the  register  (s).  The  marriage  may  also  be 
proved,  without  the  register,  by  parties  who  were  present  at  the 
performance  of  the  ceremony ;  and  this  without  showing  the  pub- 
lication of  banns,  or  a  licence  to  marry.  And  it  seems  that  the 
defendant  may  establish  her  coverture  by  proof  of  general  reputa- 
tion that  she  and  her  husband  were  married  ;  that  they  cohabited, 
and  were  received  by  their  friends,  &c.  as  husband  and  wife  (0- 

As  the  law  presumes  the  death  of  a  person  who  has  been 
absent  and  not  heard  of  for  seven  years  (u),  it  will  be  incumbent 
on  the  defendant  in  such  a  case  to  prove  also  that  her  husband 
was  alive  within  the  seven  years  preceding  the  time  the  contract 
was  entered  into  {x). 


(m)  See  Ante,  116. 

(/i)  Tidd.  9th  ed.  101,  cites  Ander- 
son  V.  Wardey  Dyer  104 ;  Ilamlen  v. 
Hamlen,  1  Bulstr.  189;  Gardiner  v. 
^o//,2Stra.  1917. 

'o)  1  Chitty  PI.  5ed.6ll. 

^p)  Davenport  t.  Nelson,  4  Camp. 
26. 

(q)  2  Saund.  209  c. 

(r)  Proof  of  plaintiff's  marriage; 


(; 


Wilson  V.  Mitchell,  3  Campb.  393. 

(*)  See  2  Phil.  Ev.  ch.  12,  s.  3; 
2  Stark.  Ev.  tit.  Marriage, 

(t)  2  Stark.  Ev.  506^  2nd  ed. ;  Lea- 
der V.  Barry,  1  Esp.  R.  363 ;  Key  r. 
Duchesse  de  Pienne,  3  Camp.  123. 

(a)  Doe  V.  Jesson,  6  East,  80,  85. 

(x)  Corbett  v.  Poelnilz,  I  T.  R  5 ; 
Hopewell  V.  De  Pinna,  2  Camp.  113; 
Doe  V.  Griffin,  15  East,  293. 
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ISthly,  Bankruptcy  and  Certificate. 

The  law  of  bankruptcy  as  it  affects  a  contract/and  the  nature 
and  effect  of  contracts  with  uncertificated  bankrupts  and  their 
assignees ;  have  been  already  discussed  (y).  It  only  remains  for 
us  to  consider  the  form  of  pleading^  and  mode  of  establishing,  the 
defence  of  bankruptcy. 

^^Any  bankrupt  who  shall,  after  his  certificate  has  been  allowed, 
be  arrested,  or  have  any  action  brought  against  him  for  any  debt^ 
claim,  or  demand^  provable  under  the  commission,  shall  be  dis- 
charged upon  common  bail ;  and  may  plead  in  general  that  the 
cause  if  action  accrued  before  he  became  bankrupt,  and  may  give 
the  act  of  parliament  and  the  special  matter  in  evidence;  and 
such  bankrupt's  certificate,  and  the  allowance  thereof,  shall  be 
sufficient  evidence  of  the  trading,  bankruptcy,  commission,  and 
other  proceedings  precedent  to  the  obtaining  such  certificate  (ar).'* 

The  general  plea  of  bankruptcy  may  be  pleaded,  and  will 
suffice,  in  the  case  of  an  action  for  the  recovery  of  a  debt,  or 
demand,  contracted  before,  though  not  payable  until  after,  tlie 
act  of  bankruptcy  or  commission ;  or  of  a  debt  6ond^(/^  contracted, 
and  payable,  after  the  act  of  bankruptcy,  and  before  the  commis- 
sion, and  which  is  provable  by  virtue  of  the  provisions  before 
mentioned  (a).  And  if  the  certificate  were  obtained  after  declara- 
tion, but  before  plea,  it  would  be  sufficient  to  rely  upon  the 
general  plea  given  by  the  statute,  without  pleading  the  bank- 
ruptcy specially,  that  is,  setting  out  all  the  proceedings  (b) ;  but 
if  the  certificate  were  not  allowed  until  after  plea  pleaded,  it  seems 
that  it  should  be  pleaded  puis  dan-ein  continuance;  and  that 
in  such  case  it  should  be  specially  pleaded  as  at  common  law, 
stating  fully  the  trading,  petitioning  creditor's  debt,  fiat  in  bank- 


(y)  AntP,  152  to  IGI. 

(z)  6  G.  4,  c.  16,  s.  126;  3  Chittv, 
PI.  5th  ed.  911. 

(a)  See  per  Cur.f  in  Charlton  v. 
A7iiv,  4  T.  R.  156;  see  also  Stalman 
V.  Martinnant,  12  Kast,  (564  ;  IVextcoU 
V.  Ilodtjes,  5  K  fk  Aid.  12 ;  Attnood 
V.  Partridge,  12  Moore,  433,  434  n.  a ; 
4  Bing.  209,  S.  C.  In  Van  Sandau 
V.  Corslne^  3  B.  &  Aid.  13,  to  an 
action  for  tlie  recovery  of  money,  paid 


l)y  a  snnty  after  the  defendant's  hank- 
niptcy,  the  latter  pleaded  the  hank- 
ruptcy  specially,  showing  all  the  pro- 
ceedings. It  is  quite  clear,  upon  the 
uordiny:  of  the  6  G.  4,  c.  16,  s.  126, 
that  the  general  plea  is  suflicient, 
whenever  the  plaintiff  might  have 
proved  under  the  commission. 

(b)  Tower  v.  Cameron,  6  Ea«5t,  413; 
Harris  v.  Jamex,  9  id.  82. 
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ruptcy,  the  meetings,  conformity  of  defendant,  and  his  certifi- 
cate, &c.  (c). 

The  general  plea  of  bankruptcy  must  conclude  to  the  coun- 
try (d).  It  does  not  require  the  signature  of  counsel  in  either  of 
the  courts.  The  defendant  cannot  give  his  bankruptcy  in  evi- 
dence under  the  general  issue  {e) :  and  it  would  seem  that  the 
plainHff^s  bankruptcy  before  action  cannot,  since  the  Rules  od 
Pleading  of  Hilary  Term,  1834,  be  shown  under  that  plea(/*). 

The  plaintiff  cannot  reply  specially,  to  a  plea  of  the  defendant's 
bankruptcy  pleaded  generally:  he  has  merely  to  add  the  HmUiier 
to  the  general  plea  of  bankruptcy,  under  which  he  may  show  any 
special  matter,  proving  the  invalidity  of  the  certificate,  or  defeat- 
ing or  avoiding  its  operation,  either  in  respect  of  the  grounds 
mentioned  in  the  act  (g),  or  on  account  of  fraud  (7i). 

To  support  the  plea  of  bankruptcy,  the  defendant  has  only  to 
produce  his  certificate,  duly  allowed  (i).  The  plaintiff  cannot,  it 
seems,  in  answer,  show  matter  which  impeaches  the  validity  of  the 
commission  only,  without  affecting  the  certificate  (A:).  The  plea 
puts  merely  the  certificate  in  issue. 

Where  one  of  several  persons,  who  were  joint  debtors,  is  dis- 
charged from  liability  by  his  bankruptcy  and  certificate,  or  under 
an  insolvent  act,  the  creditor  need  not  now  sue  him  with  the  other 
parties;  and  if  the  non-joinder  be  pleaded  in  abatement,  the 
bankruptcy  and  certificate,  or  discharge  under  the  insolvent  act, 
may  be  replied  (Z). 

14thly,  Discharge  under  the  Insolvent  Act. 

Having  noticed  the  operation  of  a  discharge  under  the  Insolvent 
Act  upon  the  debts  and  contracts  of  the  debtor,  and  the  effect  of 


(c)  Todd  Y,  Maxfield,  6  B.  &  C. 
105 ;  9  D.  &  II.  171,  S.  C.  See  the 
precedent,  3  Chitly  PI.  5th  ed.  1243, 
913,  which  requires  alteration  if  the 
bankruptcy  were  since  the  statute  1^2 
W.  4,  c.  5(5. 

{d)  Sheen  v.  Garrett,  0  Binff.  686; 
4  M.  &  P.  525,  S.  C.  See  Miies  v. 
Williams,  I  P.  Wms.258;  10  Mod. 
160  and  247,  S.  C.  These  latter  were 
decisions  on  5  G.  2,  c.  30,  s.  7 ;  but 
the  6  G.  4,  c.  IG,  s.  12(),  is  similarly 
worded  in  tliis  respect. 

(e)  Gmvland  v.  IVarren,  1  Camp. 
363 ;  Stedman  v,  Martinnant,  12  Kast, 
66*4. 


CO  See  Webb  v.  Fox,  7  T.  R.  396 ; 
Bui.  N.  P.  153 ;  Kinnear  v.  Tarrtmt, 
15  East,  622  ;  Scott  v.  CVarc,  3  Camp. 
236. 

{g)  Wilson  v.  Kentp,  2  IVf .  &  Sel. 
549 ;  Hughes  v.  Morlei/,  \  B.  ^  Al. 
22;  see  sect.  130  of  6  G.  4,  c.  16. 

(A)  Horn  v.  Ton,  4  B.  &  Ad.  78. 

(i)  Taylor  v.  Welsford,  Moody  it 
M.  503;  i)  Geo.  4,  c.  i6,  s.  126. 

{k)  See  Bateson  v.  Hartsink^  4  Esp. 
R.  43,  45;  Eden,  2nd  ed.  426,  427; 
and  the  words  of  the  126th  section, 
ante,  673. 

(/)  3  &  4  W.  4,  c.  42,  s.  9. 
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contracts  made  by  an  insolvent  whilst  in  prison  (m),  we  will  Gon« 
sider  the  pleadings  and  evidence  affecting  this  defence. 

We  have  seen  that  if  the  insolvent  be  sued  for  a  debt  from 
which  he  has  been  discharged,  he  may  plead  generally  (n),  that 
**  he  was  duly  discharged  according  to  the  act,  by  the  order  of 
adjudication  made  in  that  behalf,  and  that  the  order  remains  in 
force  ;^'  without  pleading  any  other  matter  specially  (o);  and  that 
to  this  plea  *^  the  plaintiff  may  reply  generally,  and  deny  the 
matter  pleaded,  or  reply  any  other  matter  or  thing,  showing  the 
defendant  was  not  entitled  to  the  benefit  of  the  act,  or  was  not 
duly  discharged,  as  if  the  defendant  had  pleaded  his  discharge 
specially  (/))." 

This  general  form  of  plea  suffices,  not  only  where  the  action  is 
brought  to  recover  a  debt  contracted  before  the  filing  the  8ch&* 
dule,  but  also  where  the  plaintiff  claims  on  a  new  security  for,  or 
promise  to  pay,  such  former  debt  (9).  In  Evans  v.  Williams  (r) 
it  appeared  that  the  defendant  and  his  surety  signed  a  promissory 
note, — that  the  defendant  was  then  discharged  under  the  act, 
whereupon  the  payee  applied  to  the  surety  for  payment,  and  the 
defendant  to  protect  him  joined  him  in  a  new  note.  It  was  held, 
that  the  action  could  not  be  maintained,  although  there  was  the 
new  consideration  of  forbearance  to  the  surety. 

It  seems  that  if  the  general  plea  be  pleaded,  and  the  plaintiff 
merely  reply  that  the  defendant  ^'  was  not  duly  discharged,^  the 
replication  only  puts  in  issue  the  discharge;  and  the  plaintiff 
cannot  thereon  object  any  irregtdarikf  rendering  the  discharge 
inoperative,  as  the  want  of  a  petition,  &c. ;  and  upon  such  issue 
the  defendant  is  not  bound  to  prove  the  petition  (5). 

A  copy  of  the  petition,  schedule,  order  of  adjudication,  and 


{m)  Ante, 'i6^  to  167. 

(n)  The  plea  should  be  signed  by 
counsel.  The  discharge  cannot  be 
given  in  evidence  under  the  general 
issue;  Bircham  v.  Cm^A/on,  9  Bing. 
11;  3  M.  &  Scot.  355 ;  unless  the 
debt  Mrere  not  noticed  in  the  schedule 
at  the  request  of  the  plaintiff;  who  may 
then  sue;  see  Carpenter  v.  White, 
3  Moore,  231,  232  ;  Howard  v.  Barto- 
lozzi,  1  N.  &  M.  69  ;  4  B.  &  Ad. 
655  ;  6  C.  &  P.  13,  S.  C.  An  agree- 
ment by  an  insolvent  with  liis  cre- 
ditor that  the  debt  sliould  be  omitted 
in  the  schedule,  and  that  a  cognovit 
then  held  should  be  suspended  and 


revived  after  the  discharge,  held  fraud- 
ulent ;  Tabram  v.  Freemany  4  B.  & 
Ad.  887. 

(0)  See  Form,  &c.  3  Chitty,  PI.  5th 
ed.  91 0.  SemhUy  that  it  is  safer  to  plead 
the  matter  specially,  setting  out  the 
petition,  &c.,  where  the  plea  is  puu 
darrein  continuance  ;  see  id,  1244, 
921 ;  DarUy  v.  Brown,  8  Price,  607. 

{p)  7  G.  4,  c.  57,  s.  61. 

(q)  See  the  words  of  the  act,  ante,  164. 

(f )  1  C.  &  M.  38. 

(«)  Andrew  v.  Pledger,  Moo.  &  M. 
508 ;  4  C.  &  P.  «74,  S.  C. ;  port, 
676.  See  Forms,  3  Chitty  PI.  5th  ed . 
1149. 
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Other  orders  and  proceedings,  purporting  to  be  signed  by  the 
officer  in  whose  custody  the  same  shall  be,  or  his  deputy,  certi- 
fying the  same  to  be  a  true  copy  of  such  petition,  &c.,  and  sealed 
with  the  seal  of  the  court,  is  evidence  of  such  petition,  &c.  without 
other  proof  than  that  the  same  is  sealed  with  such  seal  {i). 

It  seems  that  the  discharge  cannot  be  proved  by  parol  evidence; 
not  even  by  proof  of  the  acknowledgment  of  the  party  («). 

The  usual  mode  of  establishing  that  the  defendant  has  been 
discharged  under  the  Insolvent  Act,  as  to  the  plaintiflTs  demand, 
is  to  produce  a  copy  of  the  petition  {x)  and  schedule  of  the  insol- 
vent (j/),  and  also  the  order  of  adjudication  for  his  discharge 
under  the  seal  of  the  court  {z).  A  paper,  purporting  to  be  an 
order  of  adjudication  for  the  discharge  of  the  defendant  under 
the  Insolvent  Act,  was,  in  Northam  v.  Latouclie^  held  to  be  suf- 
ficient evidence  (with  proof  of  the  petition  and  schedule),  of  such 
discharge ;  it  being  proved  that  such  paper  was  sealed  with  the 
seal  of  the  Insolvent  Debtors'  Court.  It  is  not  necessary  to 
prove  the  notice,  or  the  affidavit  of  the  notice,  to  the  creditor,  &c 
of  the  petition  and  time  of  hearing,  &c.  (a). 


(/)  7  G.  4,  c.  67,  s.  76.  See  Car- 
penter Y.  White,  3  Moore,  231,  235; 
and  see  the  statute  2  W.  4,c.  44,  s.  2, 
as  to  a  copy  of  the  record  of  the 
conveyance  and  assignment  executed 
by  the  provisional  assignee  being  evi- 
dence of  the  assignment,  &c. 

(u)  Scott  V.  Clare,  3  Camp.  236. 

(op)  See  ante,  675,  and  note  (s). 


(y)  The  schedule  is  proved  to  show 
that  the  plaintiff  and  the  debt  he 
claims  are  mentioned  therein;  see 
ante,  165. 

{z)  Per  Park,  J.,  Northam  v.  Lth 
touche,  3  M.  &  P.  6-16. 

(a)  Pascal  v.  firown,  3  StarL  R. 
54. 
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CHAPTER  VI. 


Of  the  Damages,  or  Sum  recoverable  in  Assumpsit;   akd 
herein  of  a  penalty  and  liquidated  damages. 


Penalty^  and  Liquidated  Damages : — 

Where  the  parties  to  a  contract  mutually  agree  that  the  one 
shall  pay  to  the  other  a  specified  sum  of  money,  in  the  event  of  a 
breach  of  its  provisions,  it  not  unfrequently  becomes  a  question 
of  some  difficulty,  whether  such  sum  is  to  be  considered  in  the 
nature  of  a  penalit/j  merely  to  cover  the  damages  which  may  be 
actually  incurred  by  a  violation  of  the  agreement ;  or  the  full 
sum  really  to  be  paid,  in  that  event,  as  liquidated  or  settled 
damages^  without  reference  to  the  extent  of  the  injury  sustained. 
It  is,  therefore,  material  to  notice  such  of  the  decisions  upon  this 
matter  as  furnish  rules  by  which  the  intention  of  the  parties  may 
be  ascertained.  It  may  be  safely  remarked,  that  the  courts  have 
shown  an  inclination  to  view,  if  possible,  the  sum  reserved^  as  in 
the  nature  of  a  penalty,  rather  than  as  stipulated  damages. 

In  the  case  of  Astley  v.  Weldati  (a),  where  the  parties  had 
entered  into  an  agreement  by  whicii  the  defendant  agreed  to  per- 
form at  the  plaintifTs  theatres  for  a  term  of  years;  and  the 
plaintiff  agreed  to  pay  a  weekly  salary,  and  the  defendant's  tra- 
velling expenses  ;  and  the  defendant  agreed  to  attend  rehearsals, 
and  to  pay  such  fines  as  should  be  inflicted  for  non-observance 
of  the  regulations  of  the  theatres,  &c. :  "and,  lastly,  it  was  thereby 
agreed  between  the  parties,  that  either  of  them  neglecting  to  per- 
form that  agreement  according  to  the  tenor  and  efibct,  and  true 
intent  and  meaning  thereof,  should  pay  to  the  other  of  them  the 
full  sum  of  200/.  of  lawful  money  of  Great  Britain,  to  be  reco- 


(fl)   2  Bos.  &  Pul.  316;  sec  I  Polhier  by  Evans,  90 ;  2  id.  81. 
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vered  in  any  of  his  Majesty's  courts  of  record  at  Westmiiwler.*' 
The  court  held,  that  the  sum  mentioned  in  the  agreement  was  in 
the  nature  of  a  penalty,  not  of  liquidated  damages.  And  Hr. 
Justice  Heath  said,  "  It  is  very  difficult  to  lay  down  any  geneni 
principle  in  cases  of  this  kind,  but  I  think  there  is  one  which  may 
be  safely  stated.  Where  articles  contain  covenants  for  the  per- 
formance of  several  things,  and  then  one  large  sum  is  stated  at  the 
end,  to  be  paid  upon  breach  of  performance,  that  must  be  oon- 
sidered  as  a  penalty.  But  where  it  is  agreed  that  if  a  party  do 
such  a  particular  thing,  such  a  sum  shall  be  pud  by  him,  there 
the  sum  stated  maybe  treated  as  liquidated  damages."  And  Mr. 
Justice  Chambre  observed,  **  There  is  one  case  in  which  the  sum 
agreed  for  must  always  be  considered  as  a  penalty ;  and  that  ii, 
where  the  payment  of  a  smaller  sum  is  secured  by  a  larger.^ 

The  case  of  Kemble  v.  Farren  {b)  clearly  elucidates  and  settles 
the  law  upon  this  subject.  By  an  agreement  between  the  pkuntiff 
and  defendant,  the  defendant  engaged  himself  to  act  as  a  principal 
comedian  at  Covent  Garden  Theatre  for  four  seasons,  commencing 
with  October,  1828,  and  in  all  things  to  conform  to  the  regola- 
tions  of  the  theatre.  The  plaintiff  agreed  to  pay  the  defendant 
BL  6s.  8d.  every  night  on  which  the  theatre  should  be  open  fbr 
theatrical  performances  during  the  ensuing  four  seasons ;  and  thai 
defendant  should  be  allowed  one  benefit  night  during  each  season, 
on  certain  terms  therein  specified.  And  the  agreement  contained 
a  clause,  that  if  either  of  the  parties  should  neglect  or  refuse  to 
fulfil  the  said  agreement,  or  any  part  thereof^  or  any  stipulaium 
therein  contained^  such  party  should  pay  to  the  other  the  sum  of 
1,000/.,  to  which  sum  it  was  thereby  agreed  that  the  damages 
sustained  by  any  such  omission,  neglect,  or  refusal,  should 
amount ;  and  which  sum  was  thereby  declared  by  the  said  parties 
to  be  liquidated  and  ascertained  damages^  and  not  a  pcfialty  or 
penal  suniy  or  in  the  nature  thereof.  The  breach  alleged  was, 
that  the  defendant  refused  to  act  during  the  second  season ;  and 
at  the  trial  the  jury  gave  a  verdict  for  the  plaintiff  for  750/. 
damages,  subject  to  a  motion  for  increasing  them  to  1,000/.,  if  the 


(b)  6  Binp:.  141  ;  3  M.  Sc  P.  425,  liouse  agreement,  containing  minute 

S.  C.    And  see  Vavies  v.   Panton,  6  stipulations — seems  not  to  be  recon- 

B.  &  C.  21(>.     Tlie  case  of  Reilii/  cileable   with    the  a1)0vc  cases,  and 

V.  Jones,  1  Ring.  302 ;  8  Moore,  944,  therefore  not  to  be  law.    The  same 

S.  C. ;  where  n  large  sum  was  resened  observation  may  also  be  made  upon 

"as  liquidated  damages,'*  on  the  non-  Barton  v.  Glover,  Holt  N.  P.  R.  43. 
performance  of  any  part  of  a  public 
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court  should  be  of  opinion  that,  upon  this  agreement,  the  plaintiff 
was  entitled  to  the  whole  sum  claimed  as  liquidated  damages. 
The  court  decided  that  the  verdict  should  stand,  and  the  rule 
tar  increasing  the  damages  be  discharged.     In  delivering  judg- 
ment, Tindali  C.  J.,  observed,  *^  It  is,  undoubtedly,  dii&cult  to 
suppose  any  words  more  precise  or  explicit  than  those  used  in  the 
agreement ;    the  same  declaring  not  only  affirmatively  that  the 
sum  of  1,000/.  should  be  taken  as  liquidated  damages,  but  nega- 
tively also,  that  it  should  not  be  considered  as  a  penalty,  or  in  the 
nature  thereof.     And  if  the  clause  had  been  limited  to  breaches 
which  were  of  an  uncertain  nature  and  amount,  we  should  have 
thought  it  would  have  had  the  effect  of  ascertaining  the  damages 
upon  any  such  breach  at  1,000/.;   for  we  see  nothing  illegal  or 
unreasonable  in  the  parties,  by  their  mutual  agreement,  settling 
the  amount  of  damages,  uncertain  in  their  nature,  at  any  sum 
upon  which  they  may  agree.     In  many  cases,  such  an  agreement 
fixes  that  which  is  almost  impossible  to  be  accurately  ascertained ; 
and  in  all  cases,  it  saves  the  expense  and  difficulty  of  bringing 
witnesses  to  that  point.     But,  in  the  present  case,  the  claim  is  not 
8o  confined ;  it  extends  to  the  breach  of  any  stipulation  by  either 
party.     If  therefore,  on  the  one  hand,  the  plaintiff  had  neglected 
to  make  a  single  payment  of  SI.  Gs.  Sd,  per  day,  or  on  the  other 
hand,  the  defendant  had  refused  to  conform  to  any  usual  regula- 
tion of  the  theatre,  however  minute  or  unimportant,  it  must  have 
been  contended  that  the  clause  in  question,  in  either  case,  would 
have  given  the  stipulated  damages  of  1,000/.     But  that  a  very 
large  sum  should  become  immediately  payable,  in  consequence  of 
the  non-payment  of  a  very  smaU  sum,  and  that  the  former  should 
not  be  considered  as  a  penalty,  appears  to  be  a  contradiction  in 
terms ;   the  case  being  precisely  that  in  which  courts  of  equity 
have  always  relieved,  and  against  which,  courts  of  law  have,  in 
modern  times,  endeavoured  to  relieve,  by  directing  juries  to  assess 
the  real  damages  sustained  by  the  breach  of  the  agreement.     It 
has  been  argued  at  the  bar,  that  the  liquidated  damages  apply  to 
those  breaches  of  the  agreement  only  which  are  in  their  nature 
uncertain,  leaving  those  which  arc  certain  to  a  distinct  remedy,  by 
the  verdict  of  a  jury.     But  we  can  only  say,  if  such  is  the  inten- 
tion of  the  parties,  they  have  not  expressed  it ;  but  have  made 
the  clause  relate,  by  express  and  positive  terms,  to  all  breaches  of 
every  kind.    We  cannot,  therefore,  distinguish  this  case,  in  prin- 
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ciple,  from  that  of  Astley  v.  Weldon^  in  which  it  was  stipulated 
that  either  of  the  parties  neglecting  to  perform  the  agreement 
should  pay  to  the  other  of  them  the  full  sum  of  200/.  to  be 
recovered  in  his  Majesty's  courts  at  Westminster.  There,  there 
was  a  distinct  agreement,  that  the  sum  stipulated  should  be  liquid- 
ated and  ascertained  damages :  there  were  clauses  in  the  agreement, 
some  sounding  in  uncertain  damages,  others  relating  to  certain 
pecuniary  payments ;  the  action  was  brought  for  the  breach  of 
a  clause  of  an  uncertain  nature ;  and  yet  it  was  held  by  the  court 
that  for  this  very  reason  it  would  be  absurd  to  construe  the  sum 
inserted  in  the  agreement  as  liquidated  damages,  and  it  was  held 
to  be  a  penal  sum  only.  As  this  case  appears  to  us  to  be  decided 
on  a  clear  and  intelligible  principle,  and  to  apply  to  that  under 
consideration,  we  think  it  right  to  adhere  to  it,  and  this  makes  it 
unnecessary  to  consider  the  subsequent  cases,  which  do  not  in  any 
way  break  in  upon  it.*" 

If,  however,  the  agreement  provide  that  a  certain  sum  shall  be 
paid  in  the  event  of  performance  or  non-performance  of  a  par» 
ticular  specified  act,  in  regard  to  which  damages  in  their  nature 
uncertain  may  arise,  in  case  of  default,  and  there  be  no  words 
evincing  an  intention  that  the  sum  reserved  in  case  of  a  breach 
shall  be  viewed  only  as  a  penalty,  such  sum  may  be  recovered  as 
liquidated  damages. 

In  LoTce  v.  Peers  (c),  the  defendant  gave  to  the  plaintiiF  the 
following  memorandum  :  "  I  do  hereby  promise  Mrs.  Catfiarine 
Lowe  that  I  will  not  marry  with  any  other  person  besides  herself; 
if  I  do,  I  agree  to  pay  the  said  Catharine  Loxce  1,000/.,  within 
three  months  next  after  I  shall  marry  any  body  else  :*"  it  was  held 
that  the  sum  specified  formed  the  sole  measure  of  damages,  as 
fixed  and  liquidated  between  the  parties,  by  their  express  agree- 
ment. 

In  Birch  v.  Stephenson  (d),  "  51,  per  acre  ^  were  reserved  in  a 
lease,  *'  for  every  acre  of  meadow  land  which  the  lessee  should 
plough  up,"  &c.  It  was  contended,  that  this  reservation  was  in  the 
nature  of  a  penalty,  against  which  the  tenant  might  be  relieved. 
Upon  which  Sir  J.  Mansfield^  C.  J.,  observed,  "You  must  enforce 
that  argument  in  a  a)urt  of  equity ;  it  cannot  be  listened  to  in  a  court 
of  law :  but  a  very  great  authority  in  a  court  of  equity  has  said, 
that  a  reservation  of  100/.  per  acre  for  ploughing  pasture  land  is 


(r)    »  BuiT.  2220.  (</)  3  Taunt.  4(50. 
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not  a  penalty"  {e).  In  a  subsequent  case  (/*),  the  court  of  King^s 
Bench  held,  that  a  reservation  of  "  50/.  per  acre  for  every  acre  con- 
verted into  tillage,"  &c.,  is  in  the  nature  of  stipulated  damages. 
And  where  a  lessee  covenanted  that  he  would  not,  in  the  last  three 
years  of  the  term,  sow  more  than  seventy  acres  of  clover  in  one 
year,  "or,  if  he  did  so,  would  pay  an  additional  rent  of  10/.  for 
every  acre  above  seventy  acres,  for  the  residue  of  the  term,  in  the 
same  manner  and  at  the  same  times  as  the  annual  rent  before 
reserved  ;"  it  was  lately  held  in  equity  that  the  additional  rent 
was  in  the  nature  of  liquidated  damages,  and  not  of  a  penalty ; 
and  therefore,  on  a  bill  filed  by  the  landlord  for  a  discovery  of 
the  breaches,  a  plea  that  the  discovery  might  subject  the  tenant  to 
penalties  was  overruled  (g).  And  in  Fletcher  y,  Dyche  (/i),  where 
two  persons  agreed  to  perform  certain  work  in  a  limited  time, 
**  or  to  pay  a  stipulated  weekly  sum  for  such  time  afterwards  as 
it  should  remain  unfinished  ;"  the  court  held,  that  such  weekly 
payments  were  not  by  way  of  penalty,  but  in  the  nature  of 
liquidated  damages. 

Even  where  a  certain  sum  is  agreed  to  be  paid  on  performance 
of  a  specific  act  (as  disclosing  a  secret  or  invention),  yet  if  it  be 
reserved  as  a  "  peiialtj/  of  —  /.,"  eo  nomine^  such  sum  cannot  in 
general  be  viewed  as  liquidated  damages :  the  introduction  of  the 
word  ^^ penalty'*'  per  se  evincing  a  contrary  intention  (i).  But  in 
cases  between  landlord  and  tenant,  where  a  sum  is  reserved  annu- 
ally, for  any  specific  act  of  mismanagement  of  the  land,  it  seems 
that  it  may  be  regarded  as  liquidated  damages,  although  it  be 
termed  a  penalty  (A*).  Where  a  party  who  had  sold  a  public 
house  agreed  not  to  carry  on  the  business  of  a  licensed  victualler 
within  a  certain  distance,  "  under  \he  penal  sum  of  500/.,  the  same 
to  be  recovered  as  and  for  liquidated  damages^''  Best,  C.  J.  held 
that  the  plaintiff  was  entitled  to  a  verdict  for  that  sum,  although 
he  gave  no  evidence  of  actual  damage  (/). 


(f)  And  see  Lowe  v.  Peers^  4  Bun*. 
2228,  per  Lord  Mansfield,  C.  J. 

(/)  Farrant  v.  Olmius,  3  B    &  Al. 

092. 

(g)  Jones  v.  Green,  3  Y.  &  J.  298. 
(A)  2  T.  11.  32. 

(i)  Smiih^^w  Dickenson,  3  B.  &  P. 
630;  see  Dairies  v.  Penton,  6  B.  &  C. 
2 1 6,  222.  A 6  to  the  effect  of  a  cluu.se 
in  a  bond,  that  interest  bhould   run 


from  the  date  of  a  bill  of  exchange 
by  way  of  penalty,  &c.,  see  Orr  v. 
Ckurchill,  1  H.  BK  227. 

(k)  Rolfe  V.  Peterson,  2  Bro.  P.  C. 
Toml.  ed.  436 ;  and  see  per  Cur.  iu 
Jones  V.  Green, 3  Y.  (Se  J. 304. 

(/)  CrUdee  v.  BoUon,  3  C.  Sc  P. 
240 ;  and  see  per  Abbott,  C.  J.,  in 
DacU'S  V.  Pentott,  6  B.  ^  C.  222. 
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Where  a  certain  sum  is  to  be  paid,  and  becomes  due,  as  liqui- 
dated danaages  on  the  violation  of  an  agreement,  it  seems  that  at 
law  and  in  equity  both  parties  must  abide  by  the  stipulation ;  and 
that  a  jury  is  bound  to  give  damages  to  the  full  amount  of  the 
sum  prescribed  (m).  The  jury  cannot  obviate  the  effect  of  such  a 
contract,  by  giving  damages  commensurate  only  with  the  actual 
injury  sustained;  they  must  find  as  damages  the  amount  of  the 
increased  reservation  ;  and,  if  they  omit  so  to  do,  the  court  will, 
even  after  a  verdict  for  smaller  damages,  grant  a  new  trial  (n). 

Proceeding  for  a  Penalty^  or  more : — 

In  all  articles  guarded  by  penalties  there  are  two  remedies,  to 
be  pursued  at  the  option  of  the  party  injured :  he  may,  as  ofia 
as  the  articles  are  broken,  have,  ioties  quoties^  an  equitable  relief, 
upon  the  footing  of  the  articles  themselves,  for  a  partial  breach  of 
contract ;  or  he  may  take  the  penalty :  that  is  to  say,  whoc 
there  is  a  penalty  and  covenant  in  the  same  deed,  the  party  hu 
his  election  either  to  bring  debt  for  penalty,  or  an  action  on  the 
covenant  for  damages.  In  the  former  case,  the  contract  is 
rescinded,  and  the  penalty  becomes  the  debt  in  law ;  subject,  of 
course,  to  relief  in  equity,  and  to  restrictions  by  the  mode  of  pro- 
ceeding under  the  8th  8c  9th  Wm.  3,  in  a  court  of  law ;  and, 
if  the  penalty  be  paid  according  to  the  stipulation  of  the  articles, 
or  be  recovered  as  the  debt  in  law,  the  party  cannot  resort  back 
to  his  covenant  or  action  for  the  breach  of  the  contract.  But  be 
may  elect  to  bring  his  action  on  the  contract,  and  according  to 
the  nature  of  the  case  may  recover,  even  beyond  the  amount  of 
penalty,  in  damages  (o). 

Of  the  Amount  recoverable  in  otiier  Cases : — 
In  an  action  for  the  recovery  of  a  fixed  pecuniary  demand. 


(m)  Lou^  V.  Peers,  4  Burr.  2229 ; 
Barton  v.  Glover,  Uolfs  N.  P.  C.  43, 
46. 

(n)  Farrant  v.  Olmitts,  3  B.  &  Al. 
692. 

(o)  Bartim  v.  Glover,  1  Holt  N.  P. 
R.  44;  Winter  v.  Trimmer,  1  Bla. 
Rep.  395  ;  per  Littledalc,  J.,  in  Davies 
V.  Penton,  6  B.  &  C.  224  ;  Harrison 
V.  Wriffht,  13  East,  343.  In  the  latter 
cose,  the  action  was  in  assumpsit,  ii])on 
:i  cliarter-pariy.  The  defendant,  the 
ship-owner,  thereby  agreed  to  proceed 


to  a  foreign  port,  and  there  load,  and 
to  return,  &c.  The  agreement  con- 
cluded with  the  following^  clau^te: — 
"  l^enalty,  fornon-performance,  1 300/-;" 
that  sum  being  less  than  the  full 
freight  would  amount  to.  The  defen- 
dant would  not  permit  tbc  vessel  to 
proceed  on  the  voyage ;  and  the  court 
held  that  the  plaintiff  might,  on  a 
declaration  not  proceeding  for  the 
penalty,  recover  damages  bcj-ond  the 
amount  of  such  penally. 
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which  the  defendant  has  not  shown  a  ground  for  reducing,  by 
proving,  a  partial  failure  of  consideration  (p),  it  is  obviously,  in 
general,  the  duty  of  the  jury  to  give  the  plaintiff  neither  more  nor 
less  than  the  sum  specified  (g).  In  Lethbridge  v.  Mytton  (r)  it 
appeared  that  the  defendant  by  a  settlement  made  upon  his  mar- 
riage, conveyed  estates  upon  certain  trusts,  and  covenanted  with 
the  trustees  to  pay  off  incumbrances  on  the  estate  to  the  amount 
of  19,000/.  within  a  year :  it  was  held  that  on  his  failure  to  do 
so,  the  trustees  were  entitled  to  recover  the  whole  19,000/.  in  an 
action  of  covenant,  although  no  special  damage  was  laid  or 
proved ;  and  an  inquisition  on  which  nominal  damages  had  been 
given  was  set  aside,  and  a  new  writ  of  inquiry  awarded. 

When  an  action  of  assumpsit  is  brought  upon  a  contract  for  the 
recovery  of  general  damages,  by  reason  of  the  non-performance 
of  an  act  the  defendant  had  undertaken  to  perform,  or  the  com- 
mission of  an  act  he  had  contracted  to  avoid,  the  jury  may  take 
into  their  consideration  any  consequential  injury  the  plaintiff  has 
sustained ;  if  such  injury  be  the  fair  and  natural  result  {s)  of  the 
defendant's  violation  of  his  agreement. 

Thus,  if  the  buyer  of  a  horse  with  a  warranty,  relying  thereon, 
resell  him  with  a  warranty,  and,  being  sued  thereon  by  his 
vendee,  offer  the  defence  to  his  vendor,  who  gives  no  direction  as 
to  the  action,  the  plaintiff  defending  that  action  is  entitled  to 
recover  the  costs  thereof  from  his  vendor,  as  part  of  the  damage 
occasioned  by  his  breach  of  warranty  (t). 

So,  where  the  defendant,  a  broker,  contrary  to  the  orders  of 
the  plaintiff,  his  principal,  purchased  goods  of  an  inferior  quality, 
per  guod  one  J.  S.^  who  had  commissioned  the  plaintiff  to  pur- 
chase the  goods  for  him,  sued  the  plaintiff  for  the  bad  quality  of 
the  goods^  and  recovered  damages  and  costs ;  it  was  held  that  the 


(p)  See  ante,  367,  451,  574,675. 

(q)  See  Bac.  Ab.  Damatjes  (D  1). 
But  where  the  plaintiff  declarecl,  upon 
an  assumpsit  to  pay,  as  the  price  of  a 
horse,  **  a  barleycorn  a  Lail,  for  each 
nail  in  the  horse  shoes,  doubling 
every  nail;**  and  averred  that  there 
were  thirty-two  nails  in  every  shoe, 
which,  doubling  every  nail,  came  to 
five  hundred  quarters  of  barley ;  on 
the  cause  being  tried  bciore  Hyde, 
he  directeil  the  jury  to  give  the  vaiue 
of  the  horse  in  damages ;  and  accord- 
ingly, they  gave  8/. ;  and  held  good. 


James  v.  Morgan,  1  Lev.  111;!  Keb. 
669,  S.  C. ;  ante,  26, 27 ;  and  see  Thorn- 
borough  V.  Whilacre,  6  Mod.  305 ;  Ld. 
Raym.  1164,  S.  C,  ante,  27;  and /ler 
Hardwicke,  C.^The  Earl  of  Chesterfield 
V.  JansoTif  1  Wils.  295. 

(r)  2  B.  &  Ad.  772. 

(*)  See  8  East,  R.  1 ;  Newman  v. 
Zachary,  Aleyn  R.  3 ;  Flower  v.  Adam, 
2  Taunt.  31 4. 

(0  Letvis  V.  Peahey  7  Taunt  153. 
As  to  claiming  costs  incurred,  under 
an  indemnity  contract,  see  ante^  400, 
401. 
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measure  of  damages  was,  not  the  mere  difference  in  price  between 
the  two  kinds  of  gcxxis,  but  the  amount  of  the  damages  mid  costs 
recovered  in  the  action  against  the  plaintiff  (u)*  And  where  the 
tenant  under  lease,  contiuning  a  covenant  to  repair,  underlet  the 
premises  to  a  person  who  entered  into  a  similar  covenant,  and  the 
original  lessor  brought  an  action  on  this  covenant  in  the  first 
lease,  and  recovered ;  it  was  decided  that  the  damages  and  costs 
recovered  in  that  action,  and  also  the  costs  of  defending  it,  might 
be  assessed  as  special  damages  in  an  action  against  the  under 
tenant  for  the  breach  of  his  covenant  to  repair ;  and  the  court  set 
aside  an  inquisition  by  which  only  the  damages  paid  by  the 
plaintiff  were  awarded  to  him  (x). 

And  in  an  action  for  the  breach  of  a  warranty  of  a  chain  cable^ 
the  plaintiff  may  recover  the  value  of  the  anchor  to  which  the 
cable  was  attached,  on  proving  that  the  cable  was  broken,  and 
that  the  crew  slipped  it  in  order  to  avoid  danger  {y). 

We  have  already  considered  what  damages  are  recoverable  in 
an  action  for  not  accepting  (;:),  or  not  delivering  (a),  goods. 

In  an  action  for  not  replacing  stock  lent,  on  a  given  day» 
according  to  agreement,  the  measure  of  damages  is  the  price  or 
value  on  the  day  when  it  ought  to  have  been  replaced,  or  the 
price  on  the  day  of  the  trial,  or  on  the  previous  day,  at  the  option 
of  the  plaintif!*(6).  But  it  seems  that  if,  after  the  apj^ointed  time, 
and  while  the  market  was  rising,  the  defendant  offered  to  replace 
— the  criterion  of  damages  would  be  the  value  of  the  stock  at  the 
time  of  such  tender,  not  an  increased  value  at  the  time  of  the 
trial  (c).     Nor  will  it  be  of  any  avail  to  the  plaintiff  to  state  in 


(m)  Maimcariiiq  v.  Brandon^  8 
Taimt.  20*2  ;  2  Miiore,  125,  S.  C.  The 
court,  liowerer,  compelled  the  plaintiff 
to  uudertukc  tlmt  he  would  assipi  the 
goods  to  the  defendant,  or  sell  and 
account  with  him  for  the  net  proceeds. 

(.t)  Nmle  V.  Wyllic,  3  B.  &  C.  033; 
5  D.  iSc.  H.  4 12,  is.  C. 

(v)  liorradailc  v.  Bran  Urn  y  2  jMoore 
R.  582  ;  8  Taunt.  535,  S.  C.  See 
further  as  to  damages  in  an  action  for 
not  completing  the  ])urchase  of  an 
estate,  Hopkins  v.  Grazebrook^  r»  B.  be 
C.  31  ;  9  L).  Si  ]L  22,  S.  C;  Walker 
V.  Moore,  10  B.  \  C.  A\i\\  anU\  210; 
anil  for  a  breach  of  warrantt/y  a/i/r,  303, 
3()l>,  :J70. 


(?)  Ante,  MO. 

(a)  Ante,  352. 

(A)  Shej)hprdv.  Johnson,  2  East  R. 
211;  M' Arthur  v.  Lord  Seqforth, 
2  Taunt.  257 ;  Harrison  v.  Harripm^ 
1  C.  \  P.  412.  But  ill  M' Arthur 
V.  Lord  Seaforth,  the  court  would 
not  allow  the  plaintiff  to  recover 
a  profit  he  might  have  made  of  his 
stock,  if  he  had  had  it  between  the 
dav  it  ought  to  have  been  replaced 
and  the  trial ;  as  from  the  eridtHce  it 
appeared  he  would  not  have  made  tlie 
advantage  if  he  had  ]>osscssed  the 
stock. 

(r)  Shepherd  v.  Johnson ,  2  East, 
211. 
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the  declaration,  that  by  reason  of  the  non-replacement  he  was 
prevented  from  completing  an  advantageous  contract  he  had 
entered  into  (J).  And  upon  a  contract  to  replace  stock,  and  pay 
dividends  in  the  meantime,  although  the  jury  give  damages  for 
the  value  of  the  stock,  and  the  amount  of  the  damages;  yet  on 
affirmance  of  the  judgment  in  error,  the  measure  of  increase  is 
not  the  further  dividends  that  may  have  accrued,  but  interest  upon 
the  damages  given  as  the  value  of  the  capital  stock  (e). 

There  are  instances  in  which  the  defendant  may  be  regarded 

in  the  light  of  a  wrongdoer  in  breaking  his  contract ;  and  in  such 

case  a  greater  latitude  is  allowed  the  jury  in  assessing  the  damages* 

In  an  action  upon  a  bond  conditioned  for  the  resignation  of  a 

living,  which  the  defendant,  upon  request,  had  refused  to  give 

up,  the  court  held  that  he  being  a  wrong-doer,  the  jury  were  not 

bound,  in  assessing  the  damages,  to  confine  themselves  to  the 

diminution  of  the  value  of  the  advowson  to  the  plaintiff,  by  the 

defendant's  life  interest;  nor  in  estimating  the  annual  proceeds,  to 

deduct  the  curate^s  stipend  (J*).     The  court  added,  "  Besides  it 

appeared  at  the  trial,  that  the  defendant  had  it  in  his  power  to 

relieve  himself  from  this  verdict  by  resigning  the  living ;  and  if 

he  does  not  do  that,  it  is  clear  that  he  considers  the  damages 

found  by  the  jury  as  less  than  the  value  of  the  living  to  him." 

In  an  action  for  use  and  occupation,  if  th&  defendant  has  had, 
or  might  have  had,  full  enjoyment  of  the  premises  let  to  him,  the 
jury  must  give  as  damages  the  amount  of  the  stipulated  rent. 
But  where  there  has  been  a  partial  eviction,  or  deprivation,  by  the 
landlord,  of  the  full  enjoyment  by  the  defendant  of  the  property 
demised,  the  plaintiff  can  only  recover  damages  commensurate 
with  the  advantage  the  defendant  may  have  actually  derived  from 
the  occupation  of  the  estate  (^). 

Wherever  a  party  is  liable  for  a  breach  of  a  contract, 
either  expressly  or  impliedly,  it  seems  that  the  plaintiff  is  entitled 
at  all  events  to  nominal  damages ;  although  the  action  is  framed 
in  tort  for  such  breach  of  promise,  and  no  actual  damage 
be  proved  (A). 


(d)  Per  Cur,,  Parkins  v.  Howard,  (A)  Marzetti  v.  WilliatM,  1  B.  & 
K.  B.,T.  T.  1817;  cited  1  Chitty  on  Ad.  415;  Street  v.  Blay,  2  id. 
PI.  4th  ed.  290,  and  note  (h).  459;  per  Parke,  J.,  Godefroy  \\  Jay, 

(e)  Dwyer  v.  Gurry,  7  Taunt  14.  5  M.  h  P.  2B4  ;  7  Binj?.  413.     S.  C. 
(/)  Lord  Sondts  v.  Fletcher,  5  B.  «Sc  Marzetti  v.  Williams  was  case  against 

Aid.  835.  a  banker  for  not  paying  his  customer's 

(g)  See  the  cases  fli'^»  2<52;   note  check.      Godefroy  ▼.  Jay  was    cast 

(i).  against  an  attorney  for  negligence. 
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We  have  seen  that  by  a  late  statute  inUreH  is  in  many 
recoverable  as  damages  (%). 

Damages  may  and  ought  to  be  given  for  a  loss  the  plaintiff  may 
probably  sustain  injiituro  by  the  breach  of  the  contract  ( Jr). 

Damages^  how  assessed: — 

Where  the  parties  have  not  by  the  contract  aflbrded  the 
criterion  of  damages,  by  stipulatmg  for  a  liquidated  sum  to 
be  paid  as  such,  it  is,  in  general,  entirely  the  province  of  the 
jury  to  assess  the  amount  (Z),  with  reference  to  all  the  circum- 
stances of  the  case.  When  a  cause  goes  to  trial  upon  issue  joined, 
the  sum  to  be  recovered  is  always  ascertained  by  the  jury  (jx); 
but  when  the  defendant  suffers  judgment  by  default,  there  are 
many  instances  in  which  the  intervention  of  a  jury  for  this 
purpose  is  dispensed  with.  For,  although  a  writ  of  inquiry  ii^ 
in  general,  awarded  upon  a  judgment  by  default,  or  on  demuneri 
yet  this  is  a  mere  inquest  of  oi&ce,  to  inform  the  conscience  of  the 
court ;  who,  if  they  please,  may  themselves  assess  the  damagei, 
or  direct  them  to  be  assessed  by  the  proper  officer  (n). 

Therefore^  to  avoid  expense  and  delay,  it  is  the  practice  io 
actions  upon  bills  of  exchange  and  promissory  notes,  instead  of 
executing  a  writ  of  inquiry,  upon  obtaining  judgment  by  default, 
or  upon  demurrer,  to  apply  to  the  court  in  term  time,  or  a  judge 
in  vacation,  upon  an  affidavit  of  the  nature  of  the  action,  &c,  for 
a  rule  or  summons  to  show  cause  why  it  should  not  be  referred  to 
the  proper  officer  of  the  court,  to  sec  what  is  due  for  principil 
and  interest,  and  to  tax  the  plaintiff  his  costs,  and  why  final 
judgment  should  not  be  signed  for  that  sum,  without  executing 
a  writ  of  inquiry  ;  upon  which  the  court  or  judge  will  make  an 


I 


i)  Ante,  503,  and  note  (/). 
k)  Howell  V.  Young,  5  B.  &  C. 
168. 

(0  The  3  &  4  W.  4,  c.  42,  a.  21, 
provides,  that  in  all  personal  actions 
(except  certain  actions  for  torts)^  tlie 
defendant  may,  hy  leave  of  the  conrt 
or  a  judge,  pay  a  sum  into  court  hy 
way  of  compensation  or  amends,  sul)- 
ject  to  orders  of  Court  to  he  made  hy 
the  judges.  See  the  regulation  as 
to  pleading  paymrut  of  a  dcht  into 
court  in  ordinary  cases,  Rules  on  PI. 
Hilary  Term,  1834. 

(m)  When  the  omission  of  the  jury, 
ti}K)n  the  trial  of  an  issue,  to  assess 
the  damages,  may  \>c  «^\\\»\AW(V  \a*  «k. 


writ  of  inquiry ;  PUford's  cate^  10  Co. 
118;  Herbert  v.  Waters,  Carth.  3«2; 
Ki/natton  v.  The  Mayor  of  tShretcf- 
Imry,  Stra.  1052  ;  Clement  v.  Levriu 
3  B.  &  B.  297;  Tidd,  8th  cd.  621, 
622;  9th  ed.  674,  896. 

(«)  Tidd,  8th  ed.  617  ;  9th  ed.  573; 
cites  2  Saund.  107  (2);  Hewitt  v. 
Mantdl,  2  Wils.  372,  374  ;  Bruce  v. 
Rav'lintt,  3  id.  61,  62;  Thelhusnn  v. 
F/etc/ur,  1  Dougl.  316  ;  RashUiyh  f. 
Salmon,  1  H.  Bla.  252,  529.  542; 
Shepherd  v.  Chartrr,  4  T.  R.  275  ; 
Rlackmore  v.  FUinmg^  7  id.  446; 
Gould  V.  Hammcrilif,  4  Taunt.  148; 
Brill  V.  Ncele,  I  Chit.  R.  621,  note. 
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absolute  rule  or  order,  on  an  affidavit  of  service,  unless  good 
cause  be  shown  to  the  contrary  (o). 

The  courts  have,  however,  cautiously  confined  this  practice  to 
cases  in  which  their  officers  can  evidently  do  as  complete  justice 
l)etween  the  parties,  by  calculating  from  the  instrument  itself 
the  amount  due,  as  could  be  effected  by  a  jury.  Where  the 
quantum  of  damages  may  not  depend  entirely  upon  figures, 
a  writ  of  inquiry  is  necessary ;  as  in  assumpsit  upon  an  agree* 
ment,  although  the  action  be  brought  for  the  recovery  of  a  certain 
sum  due  thereon  {p) ;  or  in  an  action  of  assumpsit  upon  a  foreign 
judgment  (q) ;  or  a  foreign  bill  of  exchange  (r). 

Excessive  or  too  small  Danuiges : — 
If  the  jury  assess  excessive  damages,  the  court  will  grant 
trial.     But  there  is  always  a  disinclination  in  the  court  to 
to  applications  of  this  nature;  and  the  damages  ought  xxx  tuht 
weighed  in  a  nice  balance,  but  must  be  such  as  appear 
blush  to  be  outrageous,  and  indicate  passion  or  partialixj  k 
jury(j). 

The  courts,  in  the  exercise  of  their  discretion  upon  thy 
will  not  grant  a  new  trial  to  reduce  the  damages^  aixiioip 
jury  have  given  damages  which  the  plaintiff's 
not  strictly  enable  him  to  give  in  evidence,  bu: 
a  declaration  differently  framed,  he  could 
a  new  trial  on  that  ground  would  only  have  the 
both  parties  to  further  expense,  when  the  renii: 
same  {t). 

The  defendant,  who  had  contracted  forjewden 
it  in  a  twelve  month;  and  if  he  omitted  tc-  oi  «. 
it  a  certain  sum,  zvith  interest.  The  pUdmiF 


(o)  Shepherd  v.  Charter,  4  T.  R. 
275;  Rashlcigh  f.  Salmon,  I  H.  Bla. 
25*2,  529,  541  ;  Goldnnid  v.  Taiie,  2 
U.  &  P.  55  ;  Tidd,  8th  cd,  618  ;  9iL 
cd.  571 ,  57^2,  870.  A  similar  app]ic»- 
tion  will  be  successful  in  acUoufr  iif 
covenant  and  det)t  upon  deeds  or  ib- 
struinents,  under  seal,  for  the 
ment  of  a  specific  sum  ;  see  id. 

{]))  Tidd,  8th.  ed.  OJi*;  5«li. 
571,572,870. 

iq)  MesMin  t.   Lord  Mt 
T.  K.  493 ;  IlunUr  r. 
M.  &  Sel.  173. 
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the  goods  having  been  retained;  but  the  only  cx)unts  in  the 
declaration,  applicable  to  the  case,  were  a  count  for  goods  sold, 
and  a  count  for  interest  on  money  due  and  forborne.  The  jury 
having  found  a  verdict  for  the  sura  demanded,  wilh  interest^  the 
court  refused  to  set  aside  the  verdict,  or  to  interfere  (u). 

It  seems  to  be  unusual  to  grant  a  new  trial  on  account  of  the 
smallness  of  the  damages,  especially  where  the  damages  are 
uncertain ;  although  it  would  probably  be  granted  in  9fi  action 
upon  a  demand  which  is  obviously  certain,  as  upon  a  promissory 
note,  if  there  be  not  the  slightest  pretence  for  giving  the 
plaintiff  less  than  the  full  amount  (j:).  And  the  courts  hare 
sometimes  set  aside  viqumtions  for  smallness  of  damages  (^). 

Statement  of  the  Damages  in  the  declaration : — 

In  order  to  recover  special  damages,  in  the  instances  above 
enumerated,  it  is  necessary  that  they  be  explicitly  stated  in  the 
declaration,  so  that  the  defendant  may  be  prepared  to  dispute 
the  facts.  But  damages,  which  necessarili/j  and  by  implicatioo 
of  law,  ensue  from  the  non -performance  of  the  contract,  need  not 
be  expressly  detailed,  and  are  recoverable  under  the  common 
conclusion  of  the  declaration  {^). 

The  jury  cannot  give  higher  damages  than  the  amount  laid  in 
the  declaration ;  and  if  a  judgment  be  entered  for  the  excess,  it 
is  error  (a).  The  plaintiff  may,  however,  cure  a  finding  for  the 
excess,  by  entering  a  remittitur  of  the  surplus  before  judgment  (ft); 
or  he  may  amend  his  declaration,  and  have  a  new  trial  (c).  A 
mere  miscalculation  on  the  face  of  the  record,  of  the  total  or 
aggregate  of  the  damages  and  costs  recovered,  will  not  avoid  the 
judgment  (J). 


(m)   Harrison  v.  Allcti,  2  Binp.  4.  (n)  Chevdey  v.   Morris,   2  BU.  R. 

\x)  Tidd,  8th  cd.  940,  and  note  1:^00. 

(/);  9th  ed.  909.  ih)  Pcrsival  v.  Spenct>r^  Yel%-.  45; 

(y)  Tidd,  9th  ed.  909;    Neale  v.  Wray  v,  Ai4/t>r,  2  S Ira.  1110,  1171. 

Willie,  3  13.  i^C.  533;    5  I).  V  U.  (c)  Tidd,  8th  ed.  75-%   754,   J>27; 

442,  S.  C.  anley  ()84  ;  Lethhridje  v.  9th  ed.  S9(>,  and  note  (4). 

3f'/U07h  ante,  (iSH.  (d)  Dmin  v.  Crump,  3  B.  ^  B.  300, 

\z)  See  Ihwrman  v.  Naah,  9  H.  Sc  307;  7  Moore,  137,  S.C. 
C.  162,  pir  Lord  Tenterden,  C  J. 


ADDENDA  ET  CORRIGENDA, 


Page  6.  When  the  heir  or  executor  should  sue  or  be  sued  in  case  of  contracts 
relating  to  freehold  property,  see  addenda  to  246. 

P.  6,  dtli  line  from  the  bottom,  dele  **^  he  were  a  trader  suJbjeet  to  the  bankruot 
Uw:" — for  by  3  &  4  W.  4,  c.  104,  to  which  refer  in  note  (6),  real  property  is  m 
equity  subject  to  the  payment  of  simple  contract  debts,  although  the  debtor  were 
not  a  trader. 

P.  6,  note  (0,  line  14,  instead  of  <M  M.  &  R.  106,"  read  "  1  Mood.  &  Rob. 
N.  P.  R.  106." 

P.  7,  n.  (c),  after  "  W.  4."  add  **  ch.  47." 

n.  (rf),  add  "  3  &  4  W.  4,  c.  104.'' 

n.  (e),  after  judgmerUt,  add  •*  which  are  provided  for  by  3  &4  W.  4, 

c.  27,  s.  40.  The  statute  provides,  that  after  31  December  1833,  '*  no  action, 
suit,  or  other  proceedings,  shall  be  brought  to  recover  any  sum  of  money  secured 
by  any  mortgage^  judgment^  or  /i^,  or  otherwise  charged  upon  or  ^payable  out 
of  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but  within  twenty  years 
next  after  a  present  right  to  receive  tlie  same  shidl  nave  accrued  to  some  per- 
son capable  of  giving  a  discharge  for  or  release  of  the  same,  unless  in  the  mean 
time  some  part  of  the  principal  money,  or  some  interest  thereon,  shall  have  been 
poid^  or  some  acknowledgment  of  the  right  thereto  shall  have  been  ffiven  in 
writing^  signed  by  the  person  by  whom  the  same  shall  be  payable,  or  his  agent, 
to  the  person  entitled  thereto,  or  his  agent ;  and  in  such  case  no  such  action  or 
suit  or  proceeding  shall  be  brought  but  within  twenty  years  after  such  payment 
or  acknowledgment,  or  the  last  of  such  payments  or  acknowledgments,  if  more 
than  one  was  given.** 

P.  9,  n.  (o),  add  after  "  see  post:'—''  432,  note  (i);  and  WiUituu  v.  Car- 
wardincj  5  C.  &  P.  566 ;  4  B.  &  Ad.  621,  S.  C.  It  was  there  held  that  a  pub- 
lic advertisement  by  A.  that  whoever  would  give  information  which  would  lead 
to  the  discovery  of  the  murder  of  B.,  should  on  conviction  receive  a  reward  of 
20/.,  amounted  to  a  contract  with  any  person  who  gave  the  information;  and 
diat  C,  who  gave  it,  was  entitled  to  Uie  money,  although  she  was  led  to  inform 
not  by  the  proffered  reward,  but  by  other  motives." 

P.  15, 1.  11,  instead  of  "  may  hind^*  read  **  may  not  bind.**  Add  at  the  end 
of  the  sentence  *'  post^  320.  And  in  case  of  a  guarantee  for  goods  to  be  sold  to 
a  third  person,  the  creditor  need  not  be  hound  to  supply,  to  render  the  giuurantee 
valid ;  post,  398." 

P.  15,  16,  add  **  In  Nurse  v.  Wills,  4  B.  &  Ad.  739,  a  declaration  by  husband 
and  wife  stated,  that  by  agreement  between  the  plaintiffs  and  the  defendant, 
reciting  that  one  /.  L.  had  been  arrested  at  the  suit  of  the  plaintiffs,  that  the 
defendant  had  become  bail  to  the  sheriff,  that  the  bail  had  been  forfeited,  and 
that  /.  Z.  had  given  a  cognovit  for  the  debt  and  costs,  it  was  understood  and 
agreed  between  ttie  plaintiffs  and  defendant,  and  the  defendant  undertook  and 
promised,  in  consideration  tliat  the  plaintiffs  would  not  enter  up  jndnnent,  or 
sue  out  execution  against  J.  L.  until  a  certain  day,  that  he,  the  defendant, 
would  render  J,  L.on  that  day,  or  in  default,  pay  the  debt  and  costs.  Averment, 
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that  the  plaintiffs  had  not  entered  up  judgment,  or  sued  out  execution  againS 
/.  L,  before  the  day.  Breach,  that  the  defendant  did  not  render  J^.  Z.  on  the 
day,  or  pay  the  debt  and  costs.  It  was  held,  on  motion  in  anest  of  judgment, 
after  verdict  for  the  plaintiffs:  first,  that,  as  the  agreement  was  stated  to  be 
vnih  the  plaintiffs,  the  promise  must  be  taken,  after  verdict,  to  have  been  made 
to  them ;  secondly,  that  it  sufficiently  appeared  that  the  wife  bad  a  joint  interne, 
because  the  recital  in  the  agreement  of  a  co^snovit  hy  J,  L.  to  all  theplaintift 
was  an  admission  by  the  defendant  of  such  joint  interest;  thirdly,  that,  thou^ 
the  agreement  by  the  wife  was  void,  it  might  be  rejected  as  surplusage,  sod 
that  the  count  would  then  be  good,  as  stating  a  promise  to  pay  the  debt  and 
costs  to  the  plaintiffs,  in  consideration  that  they  would  not  euterup  judgment,  or 
sue  out  execution  until  a  given  day." 

P.  18, 2nd  paragraph,  add  references  to  "  pogt,  360,  457, 506." 

P. 21,  last  sentence: — Custom  of  the  country: — See  Roberts  ▼.  Bmrkir^ 
1  C.  &  M.  808.  There  a  tenant  held  under  the  terms  of  an  expired  lease, 
by  which  it  was  stipulated  that  the  tenants  on  quitting  the  farm  sboali 
not  sell  or  take  away  any  of  the  manure  in  the  fold,  but  should  leave  it  to  be 
expended  on  the  land  by  the  landlord  or  his  succeeding  tenant.  The  lease  ooa- 
tained  no  stipulation  as  to  the  tenant  being  entitled  to  payment  for  sudi  mannie 
By  the  custom  of  the  country,  the  tenant  would  have  been  bound  not  to  sell  m 
take  away  the  manure  in  the  fold,  but  to  leave  it  to  be  expended  on  tbe  land  by 
the  landlord  or  his  succeeding  tenant,  and  would  have  been  entitled  to  be  paid 
for  the  same.  It  was  held,  that,  as  an  express  stipulation  had  been  made  on 
the  subject,  the  custom  was  excluded,  and  tnat  the  tenant  was  not  entitled  lobe 
paid  for  the  manure.    See  p.  294.  89. 

P.  30.  As  to  forbearance  by  husband  a$id  wife.  See  Nurse  v.  Wiils^  4  B. 
&  Ad.  739;  addenda  to  pages  15  and  16. 

P.  36,  n.  (a),  add  a  reference  to  page  510. 

P.  40.  Moral  obligation : — add  **  But'an  insolvent  debtor^s  new  promise  is  under 
the  act  not  binding.  See  post.  675 ;  and  Evam  v.  WUliams^  1  C.  &c  Mee.  30.  la 
that  case  the  defendant  and  his  surety  signed  a  promissory  note ;  defendant  was 
afterwards  discharged  under  the  insolvent  act.  The  payee  applied  to  the 
surety  for  payment ;  whereupon  the  defendant,  to  prevent  the  surety  being  sued, 
joined  him  in  a  new  note.  It  was  held,  in  an  action  by  the  payee,  that  he  could 
not  recover  on  this  note  against  the  defendant,  as  it  was  a  new  contract  for  the 
old  debt,  though  the  new  consideration  of  forbearance  to  the  surety  was 
added." 

P.  41, 1. 2,  add  **  See  another  instance,  post.  510." 

P.  44,  As  to  a  gift;  add  *'post.  48." 

P.  48,  line  14  from  bottom,  add  a  reference  to  **  ante,  p.  44." 

P.  51, 1.  14,  add  a  reference  to  "  post.  568." 

P.  52, 1.  2,  add  <«  See  Nurse  v.  Wills,  4  B.  &  Ad.  739 ;"  cited  supra,  addenda 
to  pages  15  and  16." 

P.  59,  line  7  from  bottom,  dele  the  stop,  and  the  remainder  of  the  sen- 
tence after  *'  party  to  be  charged,"  and  substitute  **  party  to  be  charged  there- 
with, or  some  other  person  by  him  thereunto  lawfully  authorised." 

P.  60,  n.  {x),  add  '*  A  subsequent  recognition  of  the  agent* s  act  suffices, 
post.  177." 

P.  61, 1.  13,  add  a  reference  to  <*  antCj  p.  52." 

P.  64, 1.  1 1 ,  add  a  reference  to  ''post,  520— I ." 

P.  72,  n.  (o),  1.  8,  read  But  for  And;  and  line  5  from  the  bottom,  for  ^'  the 
latter  may  be  sued,  &c."  read  ''  the  latter  cannot  merely  by  force  of  these  words 
be  sued,  &c."  And  in  note  (o),  refer  to  Wolveridge  v.  Steward^  in  error,  1  C.  & 
M.  644,  as  overruling  the  case  in  C.  P.  When  case  lies  on  the  implied  in- 
demnity, see  post,  addenda  to  399. 

P.  76,  line  4  from  bottom.  See  Mackenzie  v.  Macleod,  10  Bing.  385.  In 
that  case  it  appeared,  that  by  the  law  of  Scotland  the  tenant  is  liable  to  his 
landlord,  if  premises  demised  are  burnt  down  by  the  negligence  or  misoonduct 
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of  the  tenant's  servant,  in  the  ordinary  scope  of  his  employment.  The  defend- 
ant's servant  burnt  down  a  house  demisea  to  the  defendant,  in  Scotland,  by 
lighting:  furze  and  straw  with  a  view  to  cleanse  a  chimney  which  smoked, 
although  sfie  had  been  cautioned  against  the  danger  of  such  a  proceeding-  In 
an  action  brought  against  the  defendant  by  his  landlord  for  this  injury,  it  was 
held,  that  it  was  properly  left  to  the  jury  to  say  whether  the  servant  was  acting 
within  the  general  scope  of  her  duty ;  and  the  jury  having  found  for  the 
defendant,  the  court  refused  to  grant  a  new  trial. 

P.  81. 1.  6.  Death  in  general  is  no  revocation  of  an  agreement ;  bat  it  may, 
unless  it  be  a  personal  engagement  to  be  performed  by  the  testator  himself  only, 
be  completed  by  his  executor.  Marshall  v.  Broadhurst^  1  C.  &  J.  403 ;  cited 
pott,  addenda  to  220. 

P.  83,  line  10  from  the  bottom,  add  **  RoherU  v.  Barker,  1  C.  &  M.  808; 
cited  ante,  addenda  to  21." 

P.  84,  n.  (2),  fur  "  1  Moo.  &  M.''  read  **  1  M.  &  Rob." 

P.  84, 1.  14,  add  a  reference  to  "  Edge  v.  Fro$t,  post.  409." 

P»  87, 1. 14.  See  Acebal  v.  Levi/n  10  Bing.  376.  Where  a  party  in  EngUind 
refuses  to  accept  goods  which  he  has  agreed  to  buy  abroad,  the  delivery  of  them 
abroad  on  board  a  ship  chartered  by  him  is  not  a  sufficient  delivery  to  render 
unnecessary  a  memorandum  of  the  bargain  in  writing,  as  required  by  the 
statute  of  Irauds.  A  memorandum  which  is  silent  as  to  price  will  not  support 
a  count  alleging  a  contract  at  the  shipping  price ;  nor  where  the  parol  eviaence 
discloses  a  contract  at  the  shipping  price,  will  it,  under  a  count  for  goods  bar- 
gained and  sold,  prove  a  contract  at  a  reasonable  price,  id. 

P.  87.  Parol  evidence :  2nd  and  3rd  paragraphs.  See  Goss  v.  Lord  Nugent, 
5  B.  ^  Ad.  58 ;  see  that  case,  addenda  to  603.  In  this  case,  Denman,  C.  J., 
observed,  that  **  by  the  general  rules  of  the  common  law,  if  there  be  a  contract 
which  has  been  reduced  into  writing,  verbal  evidence  is  not  allowed  to  be  given 
of  what  passed  between  the  parties,  either  before  the  written  instrument  was 
made,  or  during  the  time  tliat  it  was  in  a  state  of  preparation,  so  as  to  add  to  or 
subtract  from,  or  in  any  manner  to  vary  or  qualify,  the  written  contract;  but 
after  the  agreement  has  been  reduced  into  writing,  it  is  competent  to  the  parties^ 
at  any  time  before  breach  of  it,  by  a  new  contract  not  in  writing,  either  altoge^ 
ther  to  waive,  dissolve,  or  annul  the  former  agreement,  or  in  any  manner  to  add 
to  or  subtract  from,  or  vary  or  qualify,  the  terms  of  it,  and  thus  to  make  a  new 
contract ;  which  is  to  be  proved,  partly  by  the  written  agreement,  and  partly  by 
the  subsequent  verbal  terms  engrafted  upon  what  will  be  thus  left  of  the  written 
ag^reement." 

P.  88,  2nd  line  in  2nd  paragraph,  dele  in,  and  insert  btf. 

n.  (f),  refer  to  Shelton  v.  Lirius,  2  C.  &  J.  4  i  1,  where  it  was  held,  that 

the  printed  particulars  under  which  a  saie  by  auction  proceeds,  cannot  be  varied 
by  parol  evidence  of  the  verbal  statement  of  the  auctioneer  at  the  time  of  the 
sale,  either  as  to  the  parcels  or  quality  of  the  subject  matter  of  the  sale,  and  that 
it  makes  no  difference  that  the  question  arises  on  a  sub-sale  of  the  same  subject 
matter  by  the  purchaser. 

—  at  the  last  line,  add  {k). 

P.  90,  2nd  paragraph,  and  n.  (y).    See  however  Oon  y.  Lord  NugmU^  5  B. 
k,  Ad.  58, 67;  addenda  to  page  87;  also/wff.  602,  608, 565. 

P.  93, 2nd  line,  for  *<  not  stamped,"  read  **  not  to  be  stamped." 

P.  94,  n.  (y),  for  "  irf."  read  "  7  B.  &  C." 

P.  108,  line  12  from  bottom,  add  a  reference;  ^  post.  114." 

P.  109, 1.  15,  add  a  reference;  '*  post,  236." 

P.  113.  As  to  the  nature  of  an  infant's  incompetency  to  contract,  see  ante, 
p.  108. 

P.  120, 1.  8,  add  a  reference,  to  **  ante,  p.  21 ." 

P.  121,  n.  (c).  The  case  of  Corpe  v.  Overton  is  reported  in  10  Bing.  252. 

P.  124,  1.  8  from  bottom,  add  **  To  render  an  adult's  confirmation  of  the  con- 
tracts of  his  infancy  binding,  it  must  be  before  action  bnmght,  pott^  126,  n.  (&)." 
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P.  128^  1. 2,  for  "  made  after  marriage,"  read  **  made  during  marriage." 
P.  129, 1.  4  from  1)ottom,  after  '^  promise  by  himself,"  add  **  although  there 
be  an  account  stated  with  bim,  post.  510." 

P.  J  30, 1.  8,  for  "  after  marriage,"  read  "  during  marriage." 
P.  131.  In  The  Attorney-General  v.  BMdlt^  2  C.  &  J.  493,  where  a  wife, 
who  was  proved  to  have  authority  from  her  husband,  a  paper-maker,  to  do  cer- 
tain acts  in  bis  trade,  pledged  paper  which  had  no  wrapper,  h&hel,  or  departue 
stamp  on  it,  the  Chief  Baron  was  of  opinion  at  the  trial  that  the  husband  waf 
not  liable  for  this  act  of  his  wife ;  but  the  Court,  upon  motion,  held  thai  tbt 
authority  of  the  wife  wa:i  a  question  for  the  junr. 

P.  140, 1.  2,  refer  to  ''  j)ott.  523."  In  Wilson  v.  Mushett,  3  B.  &  Ad.  743, 
defendant  gave  a  bond  to  A.  and  B.y  conditioned  for  the  payment  of  an  an- 
nuity to  his  wife,  unless  she  should  at  any  time  molest  him  on  accoimt  of  her 
debts,  or  for  living  apart  from  her.  By  indenture  of  the  same  date,  between  the 
above  parties  and  the  wife,  reciting  that  defendant  and  his  wife  had  agreed  to 
live  separate  during  their  lives,  and  that,  for  the  wife's  maintenance,  defendant 
had  agreed  to  assign  certain  premises,  &c.  to  A.  and  ^.,  and  had  given  then 
an  annuity  bond  as  above-mentioned ;  it  was  witnessed  that  defendant  aangned 
the  premises,  &c.  to  them  in  trust  for  the  wife, and  he  covenanted  to  A.  amlB. 
to  live  separate  from  her,  and  not  to  molest  her  or  interfere  with  her  proper^; 
and  power  was  given  to  her  to  dispose  of  the  same  by  will,  and  to  aeU  iae 
assigned  premises,  &c.,  and  buy  estates  or  annuities  with  the  proceeds.  The 
wife  covenanted  with  the  defendant  to  maintain  herself  during  her  life  oot  of 
the  above  property,  unless  she  and  the  defendant  should  afterwards  agree  to 
live  together  again ;  and  that  he  should  be  indemnified  from  her  debts.  The 
indenture  (except  as  to  the  assignment),  and  also  the  bond,  were  to  heeomc 
void  if  the  wife  should  sue  the  defendant  for  alimony,  or  to  enforce  cohabitation. 
And  it  was  provided,  that  if  defendant  and  his  wife  should  thereafter  agree  to 
live  together  again,  such  cohabitation  should  in  no  way  alter  the  trusts  created 
by  the  indenture.  There  was  no  express  covenant  on  the  part  of  the  trustBet. 
The  defendant  and  his  wife  separated,  and  afterwards  lived  together  again  for 
a  time,  and  this  action  and  this  fact  was  pleaded  to  an  action  by  the  trustees 
upon  the  annuity  bond,  as  avoiding  that  security.  It  was  held,  on  demumr 
to  the  plea,  that  the  reconciliation  was  no  bar  to  an  action  on  this  bond,  since 
it  did  not  appear  that  the  bond  and  the  indenture,  with  even  date  with  it^  were 
not  really  executed  uith  a  view  to  immediate  separation;  aud  although  there 
might  be  parts  of  the  indenture  which  a  court  of  equity  would  not  enforce 
under  the  circumstances,  yet  there  was  nothing,  on  a  view  of  the  whole  instru- 
ment, to  prevent  this  court  from  giving  effect  to  the  clause  which  provided  for  a 
continuance  of  the  trusts,  notwithstanding  a  reconciliation. 

P.  140, 1.  8,  for  "  at  the  will  of  either,"  read  "  at  the  will  of  both  or  either." 

P.  145.  Where,  in  pursuance  of  a  deed  of  separate  maintenance,  a  wife  quits 
her  husband  against  his  will,  and  continues  to  live  apart  from  him,  although  he 
is  willing  and  wishes  to  receive  her  back,  and  provide  for  her  in  his  own  house, 
semble,  he  is  not  liable  even  for  necessaries  supplied  to  her.  Hindleg  y.  Mar- 
quis of  Westmealhy  6  B.  &  C.  200. 

2nd  sentence  in  2nd  paragraph,  add  "  Qu.  Semble,  before  a  trades- 
man trusts  a  woman  whom  he  knows  to  be  imder  coverture,  under  such  circum- 
stances it  is  his  duty  to  make  inquiries,  and  if  he  do  not,  he  is  presumed  to  give 
credit  to  the  wife  only.     See  ante,  141,  142." 

■  n.  (y),  last  line  but  one,  for  in  read  on, 

P.  146,  1.  10,  lor  "  deed  is  valid,"  read  "  deed  may  be  valid.  See  pott. 
ch.  4,  p.  523." 

P.  1 46,  last  sentence.  A  married  woman  is  not  liable  on  her  contracts,  even 
though  she  assume  the  character  of  an  unmarried  woman. 

P.  149,  line  7  from  bottom.    The  general  rule  as  to  wlien  the  wife  should 
join  in  an  action  with  the  husband,  is  given  by  Denman,  C.  J.  in  Nune\. 
Wills,  4  B.  ^  Ad.  739}  addenda  to,  15,  16 ;  ante,  689. 
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P.  149,  n.  (^),  refer  to  Nur$e  t.  H't7/«,  supra. 

P.  167,  line  10  from  bottom,  add  a  reference,  ante,  40;  and  note  (t)  at 
end,  for  41,  read  40. 

P.  159, 1.  12.  See  Carvalho  v.  Bum^  4  B.  &  Ad.  382.  A.,  \vho  resided  at 
Liverpool,  was  in  the  habit  of  making  consignments  of  goods  to  B.,  his  agent 
in  South  America,  for  sale ;  ou  the  faith  of  and  against  which  consignments  A. 
drew  bills  proportioned  to  their  amount,  to  be  paid  by  the  agent  out  of  the 
proceeds;  and  the  bills  were  negotiated  by  the  indorsements  of  C,  A.^s  corre- 
spondent in  London.  Some  of  the  bills  so  indorsed  were  refused  acceptance 
by  the  agent.  C,  on  receiving  information  that  they  had  been  so  dishonoured, 
requested  that  ^1.  would  order  his  agent,  in  case  he  did  not  pay  his,  il.'s,  drafts, 
immediately  to  hand  over  to  C.'s  agent  such  property  as  he  had  of  A.\  of  au 
equivalent  value  to  the  bills  that  should  not  be  paid  by  him.  A,  agreed  to  do 
so,  bol  became  bankrupt  before  his  order  to  transfer  Uie  goods  reached  South 
America.  It  was  held,  that  the  bargain  between  A,  and  C.  did  not  operate  as 
a  legal  or  equitable  assignment  of  the  property  in  A.*8  goods  held  by  B.,  his 
agent,  but  that  they  remained  the  property  of  A,  at  the  time  of  his  bankruptcy, 
and  passed  to  his  assignees,  id. 

P.  163,  n.  (q).  The  7  0. 4,  c.  57,  s.  46,  enacts,  "  that  after  such  examination 
made  into  the  matters  of  the  petition  and  schedule  of  any  such  prisoner  as  here- 
inbefore directed,  it  shall  and  may  be  lawful  at  such  hearing,  or  adjourned 
hearing  as  aforesaid,  for  the  said  court  or  commissioner  or  justices,  upon  such 
prisoner's  swearing  to  the  truth  of  his  or  her  petition  or  schedule,  and  executing 
such  warrant  of  attorney  as  is  hereinafter  directed,  to  adiudge  that  such  pri- 
soner shall  be  discharged  from  custody,  and  entitled  to  tne  benefit  of  this  act, 
at  such  time  as  the  said  court  or  commissioner  or  justices  shall  direct,  in  pur- 
suance of  the  provisions  hereinafter  contained  in  that  behalf,  as  to  the  several 
debts  and  suras  of  money  due,  or  claimed  to  be  due,  at  the  tin^e  of  filing  such 
prisoner's  petition,  from  such  prisoner  to  the  several  persons  named  in  his  or 
tier  schedule  as  creditors^  or  claiming  to  be  creditors,  for  the  same  respectively, 
or  for  which  such  persons  shall  have  given  credit  to  such  prisoner  before  the 
time  of  filing  such  petition,  and  which  were  not  then  payable,  and  as  to  the 
claims  of  all  other  persons,  not  known  to  such  prisoner  at  the  time  of  such 
adjudication,  who  may  be  indorsees  or  holders  of  any  negotiable  security  set 
forth  in  such  schedule  so  sworn  to  as  aforesaid." 

P.  164,  n.  (y),  add  a  reference  to  *^  Evans  v.  Williams^  1  C.  &  M.  31 ;  cited 
ante,  addenda  to  40 ;  and  post,  675." 

P.  165, 1.  II  from  bottom,  see  Samman  v.  Miller ^  3  B.  6e  Ad.  596,  where 
a  bond  to  replace  stock  at  a  certain  day,  and  in  the  mean  time  pay  dividends, 
became  forfeited  by  non-payment  of  the  dividends.  The  arrears  were 
afterwards  paid.  The  obligor  became  insolvent ;  and,  being  in  prison,  petitioned 
for  his  discharge  under  the  then  existing  insolvent  act;  55  0.3,  c.  102,  the 
time  for  replacing  the  stock  not  having  yet  arrived,  and  there  being  no  dividends 
in  arrear.  It  was  held  that  he  might  insert  the  bond  in  his  sch^ule  of  debts, 
and  was  entitled  to  be  discharged  from  it  under  the  act 

P.  165,  n.  («),  add  post.  675,  n.  (n.)  and  add  thereto  Tahram  v.  Freeman, 
4  B.  &  Ad.  887.  In  tnat  case  an  agreement  by  an  insolvent,  about  to  take  the 
benefit  of  the  act,  with  his  creditor,  that  the  claim  of  the  latter  should  be 
omitted  in  the  schedule,  and  that  a  cognovit  which  he  held  should  be  suspended, 
and  revived  after  the  debtor's  discharge ;  it  was  held  by  the  Court  of  Exche- 
quer to  be  fraudulent,  and  the  cognovit  and  judgment  signed^  and  execution 
issued  thereupon  after  the  discharge,  were  set  aside  with  costs. 

P.  170, 1. 13.  Duress  cannot  be  given  in  evidence  under  the  general  issue, 
since  the  new  rules  on  pleading :  it  must  be  specially  pleaded. 

P.  171,  n.  (n),  for  1  M.  &  Selw.  581,  read  4  M.  &  Selw.  574. 

0(9)*  should  be  <'  9  G.  4,  c.  14,  s.  1 ;  6  0. 4,  c.  16,  s.  131 ;"  aod  add» 

'*  except  under  3  &  4  W.  4,  c.  42,  s.  5.    See  post,  635." 
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P.  174^  1. 1 1  from  bottom.  The  master  is  liable,  because  the  senrmnts  are  of 
his  choosing.  See  Pothier  by  Evant,  part  1,  c.  1,  s.  2  ;  MoUojf^  62^  c  3, 
8. 13. 

P.  180, 1.  6,  add,  See  pMt.  576. 

P.  181  at  top,  refer  to  pott.  346.  The  names  of  the  cases  in  n.  (o),  are 
Pattenon  v.  Gandatequi,  15  East,  67;  RailUm  ▼.  Hody$oii^  A  Taunt.  576, 
note. 

P.  182,  line  9  from  bottom,  for  *4f  the  principal  has  interfered,"  iead**if 
the  principal  or  true  owner  of  the  goods  sold  by  the  agent  has  intexfeiecL  See 
DickenMon  v.  Navl,  4  B.  &  Ad.  638,  pott.  667  note.* 

P.  1 83,  n.  (^),  add.  Peak  Ad.  Cas,  1 31 ,  pott,  667. 

P.  184, 1.3.  See  PoMf// V.  fFa//er,  3  B.&  Ad.  114.  In  that  case,  it  appeared 
that  a  bill  was  presented  for  acceptance  at  tlie  office  of  the  drawee,  when  be  was 
absent.  A.,  who  lived  in  the  same  house  with  the  drawee,  being  aasnied  bj 
one  of  the  payees  that  the  bill  was  perfectly  regular,  was  induced  to  write  oa 
the  bill  an  acceptance  as  by  the  procuration  of  the  drawee,  beUering  that  the 
acceptance  would  be  sanctioned,  and  the  bill  paid  by  the  latter.  The  hill  was 
dishonoured  when  due,  and  the  indorsee  brought  an  action  against  the  diawce, 
and,  on  proof  of  the  above  facts,  was  nonsuited.  The  indorsee  Uien  sued  A»  for 
falsely,  fraudulently,  and  deceitfully  representing  that  he  was  authorised  ts 
accept  by  procuration :  and  on  the  trial  the  jury  negatived  all  fraud  in  frcL 
It  was  held,  notwithstanding,  that  A,  was  liable,  because  the  making  of  a  icflie> 
sentation  which  a  party  knows  to  be  untrue,  and  which  is  intended,  or  is  cam* 
lated,  from  the  mode  in  which  it  is  made,  to  induce  another  to  act  on  the  fiulh 
of  it,  so  that  he  may  incur  damage,  is  a  fraud  in  law ;  and  A,  must  be  eon- 
sidered  as  having  intended  to  make  such  representation  to  all  who  leoeived  At 
bill  in  the  course  of  its  circulation ;  alro,  that  A,  could  not  be  charged  as 
acceptor  of  the  bill,  because  no  one  can  be  liable  as  acceptor  but  the  penon  Is 
whom  the  bill  is  addressed,  unless  he  be  an  acceptor  for  honour. 

P.  184,  1.  13  from  bottom,  add  Hall  v.  Ashur$u  1  C.  &  M.  714.  It  then 
appeared  that  the  solicitor  of  the  London  creditors  of  a  bankrupt  in  the  coantiy 
wrote  to  B,^  the  solicitor  of  tlie  country  creditors  of  the  same  bankrupt,  the 
following  letter : — "  I  am  willing,  on  behalf  of  the  London  creditors,  to  bear 
two-thirds  of  the  expense  of  Messrs.  B.  N.  B.,  or  such  barrister  as  you  may  think 
fit  for  resisting  Mr.  K.'s  proof  under  the  commission,  and  of  investigating  the 
accounts  of  the  assignees,  at  the  meeting  on  the  18tli  instant.  I  hereby  under- 
take to  bear  and  pay  on  behalf  of  these  creditors  two- thirds  of  the  expenses 
incident  thereto  accordingly  ;*'  and  the  meeting  being  afterwards  adjourned,  A. 
wrote  to  D.  another  letter,  in  which  he  said,  '^  1  shall  have  no  objection  to  bear 
as  before  the  proportion  of  expense  of  the  barrister  attending  the  meeting  stated 
in  your  letter."  It  was  held  that  A.  was  personally  liable  for  the  proportion  of 
the  expenses. 

P.  185,  last  line,  for, "  unless  the  principal  elect/'  read  ^  unless  the  principal 
or  real  owner  elect.  Dickenson  v.  Naul,  4  B.  &  Ad.  638,  posi,  6&7  note." 
"  And  the  agent  sues  subject  to  set  off  apfainst  the  principal,  j7o«^  667.* 

P.  188, 1.  10,  add  a  reference  to  post.  543. 

P.  109,  n.  (e),  for  "  8  Moore,"  read  "  9  Moore ;"  and  for  "  190,"  read  "  198." 

P.  191,  line  10  from  bottom.  One  partner  cannot  sue  his  copartner  tot 
money  received  by  the  latter  for  the  use  of  the  firm,  even  though  the  partner 
suing  was  only  a  dormant  partner.     Goddard  v.  Hodges,  1  C.  &  M.  33. 

P.  191,  line  4  from  bottom,  for  **  Teague  v.  Hammond,  read  Teague  v.  Huh* 
hard,  8  B.  &  C.  345.  A  similar  correction  should  be  made  in  n.  (t),  and  for 
id,  read  8  B.  &  C. 

P.  193, 1.  5.  See  Wilson  v.  Cutting,  10  Bing.  436,  where,  upon  a  settlement 
of  accounts  at  tlie  end  of  a  voyage,  defendant,  one  of  tv\o  ship  <m7t^«,  agreed  to 
pay  the  broker's  bill,  and  in  consideration  was  allowed  a  larger  share  of  profits. 
He  omitted  to  pay  the  broker,  who  sued  both  owners  fur  the  amount,  naintiff, 
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the  other  owner,  hanng  paid  it,  it  was  held  he  might  sue  defendant  for  tlie 
amount. 

And  queie,  whether  if  after  a  diuolution  of  partnership  a  final  balance  be 
struck,  an  action  lies  without  an  express  promise.  See  Fromont  t.  Coupland^ 
9  Moor,  323,  per  Best,  C.  J. 

P.  199, 1. 13,  add  "  He." 

P. 20 1,  n.  (x).    See  Chitty  on  Bills,  8th  ed.  45  to  58. 

P.  204,  n.  {y),  for  M.  &  M.  read  Mood.  &  M. 

P.  207,  line  7  from  bottom.  In  Thieknessey.  BromUow,  8  C.  &  J.  425,  where 
one  of  two  partners  having  authority  to  bind  the  other  by  drawing  or  indorsing 
bills  of  exchange,  raised  money  by  bills  in  fictitious  names,  indoreed  by  him  in 
the  partnership  firm,  and  the  money  was  afterwards  applied  to  the  partnership 
purposes ;  it  was  held  that  the  other  partner  was  liable  to  the  persons  from  whom 
the  money  was  so  obtained. 

P.  2 12.  See  Gilnumr  t.  King,  I  C.  &  M.  612.  At  a  meeting  of  the  creditors 
of  a  bankrupt  for  the  choice  of  assignees,  the  creditors  all  refused  to  become 
assignees,  and  requested  ^1.  ^.,  a  stranger  to  the  estate,  to  become  assignee. 
A,  B.  stated  that  he  would  incur  no  liabilities;  but  on  Uie  engagement  of  the 
solicitor  to  the  commission  to  indemnify  him  against  the  consequences,  A.  B, 
consented  to  become  assignee.  It  was  held  that  this  engagement  was  not 
illegal. 

P.  213,  line  14  from  bottom.  See  Manning  v.  Flight,  3  B.  &  Ad.  211: 
Covenant  for  rent.  Plea,  that  before  the  rent  became  due,  the  defendants,  by 
deed,  assigned  all  their  interest  in  the  demised  premises  Ui  A.  B,  subject  to  tlie 
payment  of  the  rent,  and  performance  of  the  covenants  contained  in  the  lease ; 
and  that  he  by  the  assignment  covenanted  to  pay  the  rent,  and  perform  the 
covenants  contained  in  the  lease ;  that  the  defendants  delivered  the  lease  to 
him,  and  he  accepted  the  same,  and  entered  on  the  premises  by  virtue  of  the 
assignment ;  the  plea  then  stated  that  A.  B.  became  bankrupt,  and  that  the 
arreais  of  rent  accrued  after  the  date  of  the  commission  ;  that  the  assignee  of 
his  estate  declined  the  lease,  and  that  the  bankrupt,  within  fourteen  days 
after  notice  of  that  fact,  delivered  up  such  lease  to  the  plaintiffs,  devisees  of  the 
reversions.  It  was  held  upon  demurrer  that  the  plea  was  bad,  inasmuch  as 
the  statute  6  G.  4,  c.  16,  s.  75,  did  not  put  an  end  to  the  lease,  but  merely  dis- 
charged the  bankrupt  from  any  subsequent  payment  of  the  rent,  or  observance 
of  the  covenants. 

P.  214,  I.  17.  See  Anwell  v.  Robson,  2  C.  &  J.  610,  where  a  coachmaker, 
who  was  tenant  from  year  to  year  of  certain  premises,  and  had  several  coaches 
on  hire,  became  bankrupt,  and  his  assignees  entered  upon  the  premises  to  keep 
the  coaches  in  repair,  in  pursuance  of  the  bankrupt's  contracts ;  in  August,  the 
bankrupt's  effects  were  sold,  and  the  key  of  the  premises  delivered  to  the  bank- 
rupt, but  the  assignees  paid  the  rent  up  to  the  Michaelmas  following.  In  an 
action  by  the  landlord,  for  a  quarter's  rent  due  Christmas  following,  it  was  held 
that  the  assignees  were  liable. 

P.  217,  n.  (y),  refer  to  11  G.  4,  and  1  W.  4,  c.  47,  as  to  heirs,  &c. 
P.  220,  1  3."  See  Marshall  v.  Broadhurst,  1  C.  /^  J.  403,  A.  d^jteA  to  do 
certain  work  and  died  1>efore  the  work  was  begun  \  the  executors  of  ^1.  do  the 
work,  using  tlie  materials  of  ^. :  it  was  held,  in  an  action  by  the  executors, 
in  their  representative  character,  for  work  and  labour  done,  and  materials  found, 
that  the  executors  might  recover  the  value  of  the  materials ;  and  sembUf  that 
they  might  also  recover  for  the  work  and  labour  as  exccutoi's  of  A.  id. 

P.  225,  Contracts  with  Commissioners  of  Roads.  See  Cwling  v.  Johnson, 
10  Bing.  89.  The  plaintiff,  clerk  to  commissioners  of  paving,  drew  up  a 
contract  for  paving,  of  which  contract  defendant,  the  contractor,  was,  by 
agreement,  to  pay  the  expense:  defendant  offered  to  execute  tlie  contract, 
but  refused  to  pay  plaintiff's  charges  as  unreasonable.  Plaintiff  refused  to 
allow  the  contract  to  be  executed  until  his  charges  were  paid.  Under  an  act 
authormng  the  commissioners  to  sue  by  their  clerk,  it  was  held  that  he  could 
not  sue  as  such  clerk  for  these  charges. 
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P.  1228, 1. 1 1.  In  Paynier  ?.  Will%am$y  1  C.  &  M.  810,  it  appeared  that  a 
pauper,  whose  settlement  was  in  the  parish  of  i4.,  resided  in  the  pariih  <tf  A, 
and  whilst  there  received  relief  from  the  parish  of  i4.,  which  relief  was  alter- 
wards  discontinued,  the  oyerseers  ohjecting  to  paj  any  more  unless  the  pauper 
removed  into  his  own  parish.  The  pauper  was  suhsecjuently  taken  ill  and  at- 
tended by  an  apothecary,  who,  after  attending  him  ume  weeks,  sent  a  letter 
to  the  overseers  of  A,,  upon  the  receipt  of  which  they  directed  the  allowaaoe 
to  be  renewed,  and  it  was  continued  to  the  time  of  the  pauper's  decease :  it  was 
held,  that  the  overseers  of  A,  were  liable  to  pay  so  much  of  the  apothecaiy^ 
bill  as  was  incurred  after  the  letter  i^as  received. 

P.  233.   The  select  vestry  act  is  59  Geo.  3,  c.  12.    A  select  vestry  sopetsedM 
one  constituted  according  to  the  common  law.     Clark  v.  Kingy  2  Y.  &  J.  d2&. 
P.  237,  1.  16,  for  ••  Duke  of  Norfolk  v.  JFiMy,"  read  •*  Duke  of  Norfolk  v. 
Worthy:' 

P.  239, 1.  9.  *\As  to  the  employment  of  puffers  at  a  sale  by  the  vendor,  see 
pott.  533." 

P.  244, 1.  8  from  bottom.  *'  As  to  a  parol  agreement  waiving  or  dispensing  ia 
part  with  a  written  contract,  see  Gou  v.  Lord  Nugent^  5  B.  &  Ad.  68 ;  cited 
onto.  Addenda  to  page  87." 

P.  246.  The  general  rule  is,  that  the  personal  representatives  cannot  sue  upon 
a  contract  relating  Xo freehold  property.  The  heir  or  devisee  is  the  party  to  sae 
upon  such  contract.  There  is  however  an  exception  in  the  case  of  a  bieacb  of 
such  contract  in  the  testator's  life-time,  occasioning  a  special  damage  to  lui 
personal  estate.  It  was  therefore  decided  in  a  late  case,  Ormej  admioistiatii,  v. 
Broughton,C.  P.  Easter  Term,  1834,  M.S.  (SerjeantWilde  fortheplaintiir,Sei}eaBt 
Stephen  for  the  defendant;  AUiston  and  Co.  plaintiff's  attorneys),  that  an  admi- 
nistratrix may  maintain  assumpsit  against  the  vendor  of  a  freehold  estate  for  not 
delivering  an  abstract  of  title  in  due  time  to  the  intestate,  whereby  the  pniehaie 
could  not  be  completed  by  the  appointed  day,  and  the  intestate  incurred  expense 
in  endeavouring  to  procure  a  title,  and  was  deprived  of  the  use  of  the  deposit  he 
had  paid,  &c.  The  question  arose  upon  demurrer  to  the  declaration.  The  cases 
referred  to  were  Luci/  v.  Levington,  2  Lev.  26,  2  Keb.  831,  1  Ventr.  175,  S.  C. ; 
King  v.  Jones,  5  Taunl.  418,  1  Marsh,  107,  S.  C,  affirmed  in  error,  4  M.  Ac 
Sel.  188 ;  Kingdon  v.  Nottle,  1  M.  &  Sel.  3C2 ;  Knight  v.  Quarles,  2  B.  5t  Bing. 
102;  4  Moore,  532,  S.  C  ;  see  Williams  on  Executors,  518  to  521. 

P.  257,  1.  9  from  bottom,  after  the  word  "  lodgings/*  add  "  per  Mansfield, 
C.  J.,  in  Right  v.  Darbg,  1  T.  R.  159. 

P.  261, 1. 16  from  bottom.  A  mortgagee  may  sue  on  existing  tenancies  created 
before  the  mortgage,  post,  296. 

n.  (rf),  add  a  reference  to  **  post.  296." 

P.  263, 1.  2.  A  landlord's  putting  up  a  bill  in  the  window,  signifying  that 
the  house  was  to  be  let,  after  the  tenant  had  left  without  notice  to  quit,  will  not 
determine  the  tenancy.     Redpath  v.  Roberts,  3  Esp.  225. 

P.  264, 1.  6.  A.f  during  bis  tenancy,  airrces  with  his  landlord  that  he,  A^and 
B.  shall  become  tenants ;  B.  enters ;  this  ends  the  first  tenancy.  Hamerion  v. 
Steady  5  B.  &  C.  478 ;  cited  in  note  (y). 

P.  266.  As  to  tenant's  liability  to  repair,  see  Anworth  v.  Johnson,  5  C.  &  P. 
239. 

n.  (tt),  for  "  Hope^'  read  "  Pope:' 

P.  276, 1.  13,  add,  **  So  where  there  are  several  landlords,  a  notice  served  on 
one  is  good." 

P.  279.  A  notice  to  quit  need  not  state  the  day  the  tenant  is  to  quit,  ante, 
278 ;  and  a  notice  to  quit  "  at  the  end  of  the  current  year,  &c."  is  good,  id. 
note  (/). 

P.  285.  Add  to  the  list  of  things  held  not  to  be  removable ;  box  planted  m  a 
garden,  tLud  flowers.     Empson  v.  Goden,  4  B.  &  Ad.  655. 

P.  291.  Emblements.  In  Graws  v.  IVeld,  5  B.  <^  Ad.  105,  tenant  for  a  term 
determinable  upon  a  life,  sowed  the  land  in  spring,  first  with  barley  and  soon 
after  with  clover.    The  life  expired  in  the  following  summer.     lu  the  autumn 
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tbe  tenants  mowed  the  barley,  together  with  a  little  of  the  clorer  plant  which 
had  sprung  up.  Tbe  clover  so  taken  made  tbe  barley  and  straw  more  valuable, 
by  being  mixed  with  it;  but  the  increase  of  the  value  did  not  compensate  for 
the  expense  of  cultivating  the  clover,  and  a  fanner  would  not  be  repaid  such 
expense  in  the  autumn  of  the  year  in  which  it  was  sown.  The  reversioner  came 
into  possession  in  the  winter,  and  took  two  crops  of  the  same  clover  after  more 
than  a  year  had  elapsed  from  the  sowing,  it  was  held,  that  the  tenant  was  not 
entitled  to  emblements  ofeither  of  these  two  crops;  first,  because  emblements  can 
be  claimed  only  in  a  crop  of  a  species  which  ordinarily  repays  the  labour  by 
which  it  is  produced  within  the  year  in  which  that  labour  is  bestowed ;  and, 
secondly,  because  even  if  the  plaintiff  were  entitled  to  one  crop  of  the  vesetable 
growing  at  the  time  of  the  cesser  of  his  interest,  this  had  been  already  tiuen  by 
him  at  the  time  of  cutting  the  barley. 

P.  294, 1.  16.   See  Roberts  v.  Barker,  1  C  and  M.  808 ;  addenda  to  21. 

P.  296, 1.  9  from  bottom,  add  a  reference  to  **  ante,  261.'' 

•^—  1.  6  from  bottom.  Neither  use  and  occupation,  nor  assumpsit  for 
money  had  and  received,  will  lie,  where  a  wrongful  claimant  adversely  receives 
rent,  post,  479,  498.  But  use  and  occupation  lies  for  stallage  in  a  fair  or  mar- 
ket, although  there  be  no  contract.  Mayor  of  Newport  v.  Saunders,  4  B.  & 
Ad.  411. 

P.  a03, 1.  9  from  bottom,  add  a  reference  to  '<  post,  313—341." 

P.  304,  1.  12,  add  a  reference  to  *' post.  329—481,  note  (f).*'  The  true 
owner  of  property,  though  not  the  seller,  may  claim  from  the  vendee,  who 
will  then  have  a  defence  against  the  vendor.  Dickenson  v.  Naul,  4  B.  &  Ad. 
638 ;  post.  667,  note  (A). 

P.  305,  n.  (b),  add  a  reference  to  '*  ante,  187,  n.  (q).'' 

P.  308,  first  sentence.  See  Acebal  v.  IJsvy,  10  Bing.  383,  384 ;  addenda  to 
page  87,  ante,  691. 

F.  310,  1.  17  from  bottom.  As  to  a  delivery  on  board  a  chartered  ship,  see 
Aeebal  v.  Levy,  10  Bing.  376;  supra, 

P.  314, 1.  4  from  bottom.  See,  however,  Acebal  v.  Levy,  addenda  to  87. 

P.  321.  Fraudulent  sales.   Add  a  reference  to  **  post.  628, 529." 

P.  323, 1.  11,  add  a  reference  to  **  post,  496." 

P.  344,  add  to  the  end  of  the  paragraph  **  there  not  being  apparent  any 
intention  to  separate  the  goods;**  and  in  n.  (h),  for  Slubey  v.  luyuxHHt,  tea!a 
SliJfey  V.  Heyward,  and  add  a  reference  to  2  Selw.  N.  P.,  8th  ed.,  1288. 

P.  346, 1. 1,  after  *'  carriers'  lien  against  the  latter,*'  add  the  words,  **  for  a 
general  account  unconnected  with  the  particular  goods,"  and 

Ibid,  n.  (tt),  insert  a  reference  to  Oppenheim  v.  Russell,  2  B.  &  P.  42. 

P.  347,  1.  8  from  bottom,  add  a  reference  to  Acebal  v.  Levy,  10  Bing.  383, 
addenda  to  87. 

P.  349, 1.  6,  add  the  same  reference. 

P.  351,  last  paragraph,  add  *'  Semble,  that  if  goods  are  to  be  delivered  by  a 
certain  day,  time  is,  as  in  the  case  of  a  sale  of  land,  (see  ante,  248),  of  tke 
essence  of  die  contract,  and  they  must  be  so  delivered,  or  the  vendee  may  rescind." 

P.  353,  line  5,  add  a  reference  to  post,  451,  570. 

P.  358,  n.  (z),  add  a  reference  to  post,  520. 

P.  363, 1.  15  from  bottom.  In  Allen  v.  Cameron,  1  C.  6c  M.  832,  the  facts 
were  thatil.  contracted,  in  consideration  of  220/.  10*.,  to  sell  and  plant  a  quantity 
of  trees  on  BJ's  land,  and  also  that  *'  he  should  and  would,  at  his  own  costs  and 
charges,  well  and  sufficiently  keep  in  order  the  trees  aforesaid  for  two  years  after 
the  planting,  and  that  such  as  should  die  during  that  period  (except  from  injury 
by  sheep,  game,  or  cattle)  should  be  replaced  by  him."  In  an  action  to  recover 
the  price,  the  jury  thought  that  the  words  '*  keep  in  order,"  meant  to  prune 
onlv,  and  did  not  extend  to  weeding  and  clearing  the  ground,  and  they  ibund 
their  verdict  accordingly.  The  Court,  thinking  mis  an  improper  construction, 
granted  a  new  trial.  It  was  held,  also,  that  evidence  of  non-performance  by  A, 
of  any  part  of  the  contract  on  his  part  was  admissible  in  reduction  of  damages. 
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P.  376, 1.  10  from  bottom.  Commodaium ;— It  seems  that  the 
be  taken  by  this  baUee.  Mackenzie  v.  M'Leod,  10  fiiog.  388,;ier  liiidal,C.J.« 
see  addendA  to  76. 

P.  393,  line  10  from  bottom,  for  '*  loss  or  tnjuiy  to  the  goods^**  read  **  to 
or  injury  to  the  goods  arising  from  negligence." 

P.  397,  line  9  from  bottom  ;  As  to  a  guarantee  far  a  married  mwm,  add, 
**  Bat  in  Maggs  t.  Ames^  4  Bing.  470,  it  was  held,  in  aasumpsit,  that  a  pleathta 
the  person  for  whom  the  defendant's  undertaking  was  given  was  a  Heme  oofcrt, 
was  good.    See  also  3  Chit.  PI.  5th  ed.  909." 

Ibidy~as  to  the  sale  of  goods  to  an  infant.    See  post.  409. 

P.  398,  n.  (^),  after  a/nte,  183-4,  add  '*  or  sued  for  not  haWng  authority.*  Set 
FolhiU  ▼.  WaUer,  4  B.  &  Ad.  114,  addenda  to  184,  ante,  694. 

P.  399, 1.  2,  add  a  reference  to  post.  527. 

1.  10.    As  to  implied  indemnity  by  the  assignee  of  a  lease  to  the 

lessee,  see  Burnett  ▼.  Lynchy  6  B.  6c  C.  589.  In  that  case  it  appealed,  thtt 
'*  the  Qessee  by  deed-poll,*'  assigned  his  interest  in  the  demised  premises  to  J., 
subject  to  the  payment  of  the  rent,  and  the  performance  of  the  covenants  con- 
tained in  the  lease.  A.  took  possession,  and  occupied  the  premises  under  thii 
assignment,  and  before  the  expiration  of  the  term  assigned  to  a  thiid  jpcnoa. 
The  lessor  sued  the  lessee  for  breaches  of  covenant  committed  dwrimg  tka  tim 
that  A,  continued  assignee  of  Hit  premisesy  and  recovered  damages  agamst  the 
lessee ;  it  was  held  Uiat  the  lessee  might  maintain  an  action  upon  ikt  enr 
founded  in  tort  against  A,  for  having  neglected  to  perform  the  corenants  duisg 
the  time  he  continued  assignee,  whereby  the  lessee  sustained  damage.  We 
have  seen  that  covenant  does  not  lie  by  ihe  lessee  against  his  aasiguee  on  the 
usual  words  of  assignment,  **  subject  to,"  &c.  Wolveridge  v.  Steward,  1  C  & 
M.  644,  see  addenda  to  72,  ante.  In  that  case  it  was  said  by  Denman,  C  J., 
**  It  remains  only  to  make  some  observations  on  the  cases  relied  upon  hj 
the  defendant  in  error.  That  of  Burnett  v.  Lyneh^  (EeesMorsLy)  prooseM 
upon  the  ground  tliat,  during  the  continuance  of  the  interest  oi  the  asngnee, 
there  is  a  duty  on  his  part  to  pay  the  rent  and  perform  the  covenants.  Bayley, 
J.,  in  giving  judgment,  states,  that  the  duty  is  commensurate  with  the  ttme 
during  which  the  assignee  has  an  interest  in  the  premises.  This  duty,  we  think, 
would  arise  from  the  mere  relation  between  the  parties,  without  any  such  words 
as  those  now  under  consideration,  for  the  effect  of  the  assignment  is,  that  the 
lessee  becomes  a  surety  to  the  lessor  for  the  assignee,  who,  as  between  himself 
and  the  lessor  is  the  principal,  bound,  whilst  he  is  assignee,  to  pay  the  rent  and 
perform  the  covenants  running  with  the  estate ;  and  the  surety,  after  paying  the 
debt,  or  discharging  the  obligations  to  which  be  is  liable,  has  his  remedy  over 
against  the  principal.  And  he  would  also,  in  all  probability,  have  the  same 
remedy  over  against  each  subsequent  assignee,  in  respect  of  breaches  committed 
during  the  continuance  of  the  interest  of  each ;  for  the  lessee  is,  in  effect,  a 
surety  for  each  of  them  to  the  lessor. 

P.  399,  n.  (/).  See  ante^  266,  n.  («),  and  the  case  of  Upton  v.  Feryusson, 
3  M.  &  8c.  88.  It  there  appeared,  that  the  plaintid  took  of  the  defendant  a 
house,  at  a  yearly  rent,  under  an  agreement,  by  the  terms  of  which  the  latter 
undertook,  that,  up  to  the  date  of  the  agreement,  he  had  paid,  or  would  pay  or 
discharge,  **  all  arrears  of  rent,  rates,  taxes,  or  assessments,"  and  the  former 
agreed,  that,  *^  from  and  after  that  day,  the  same  should  be  kept  paid  by  him  for 
the  period  he  might  occupy  the  premises."  At  the  expiration  of  the  first  quarter 
the  superior  landlord  distrained  for  rent ;  it  was  held  that  tiiere  was  no  implied 
duty  in  the  defendant  to  indemnify  the  plaintiff  against  this  claim,  although 
the  agreement  between  them  stipulated  for  a  yearly  rent,  the  defendant  having 
by  the  subsequent  clause  expressly  undertaken  to  keep  the  reserved  rent  paid. 

P.  405,  line  (>  from  l>ottom.  As  to  the  guarantee  of  a  del  credere  agenL  See 
ante,  171. 

P.  409,  line  11,  add  a  reference  to  ante,  397. 

■  line  1 1  from  bottom.    See  post.  86,  n.  (m). 
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P.  417.  As  to  whether  the  guarantee  of  a  debt  *'  with  interest^  shows  that 
the  consideration  «as  forbearance,  see  anie,  319,  and  note  (n). 

P.  4]  9, 1. 2,  from  boUoni,  add  a  reference  to  pott.  606-7. 

P.  423,  n.  (p),  add  *•  ante  90." 

P.  426, 1. 7,  add  a  reference  to  post.  564. 

P.  433,  L  12.  Lien  >-ln  Judton  v.  Etherithe,  1  C.  &  M.  743,  to  a 
count  in  detinue  for  detaining  a  horse,  the  detendatit  pleaded  that  the 
plaintiff  had  delivered  the  horse  to  him  to  be  stabled  and  taken  care  of  and 
red  and  kept  by  him  for  the  plaintiff  for  reward,  and  that  10/.  became  due 
to  him  from  the  plaintiff  as  a  reasonable  reward,  and  so  justified  the  detainer 
for  that  sum ;  it  was  held  on  general  demurrer  that  the  plea  was  bad,  and  that 
a  person  to  whom  a  horse  was  so  bailed  had  no  lien. 

P.  433,  n.  (f),  add  a  reference  to  ante,  9,  n.  (o),  and  WUl'uam  ▼.  Ccrwardme^ 
4  B.  &  Ad.  621—5  C.  &  P.  566,  S.  C.  addenda  to  id. 

P.  440,  n.  (»).    For  «  ante,  308,"  read  "  ante,  378." 

P.  446,  n.  (z).  See  the  case  of  Ardm  r.  Tucker^  4.  B.  k,  Ad.  815.  Where  a 
party  has  employed  two  attomies,  partners,  to  manage  a  cause  for  him  in  the 
Pkilace  Court,  an  action  in  the  common  form  lies  against  lum  at  die  suit  of 
both  for  the  bill  of  costs,  though  one  only  was  an  attorney  of  the  court,  and 
actually  did  the  business  there,  although  the  client  gave  a  written  retainer  to 
the  latter  attorney  only,  and  he  only  was  mentioned  in  the  rule  for  taking  costs ; 
these  facts  were  neld  not  conclusiye,  there  being  evidence  aliunde  of  a  contract 
with  both. 

P.  451 , 1.  7,  add  a  reference  to  "  po$t,  575.* 

1.  8.  Refer  to  the  case  of  Allen  v.  Cameron^  1  C.  &  M.  832,  addenda 

to  363-4. 

p.  453, 1.  S.  Effect  of  builder's  death,  and  when  executor  may  continue 
the  work ;  see  Marshaii  ▼.  Broadhunt,  1  C.  &  J.  403,  addenda  to  220. 

P.  455.  A  printer  who  makes  a  false  affidavit  that  he  is  sole  proprietor  of  a 
paper,  cannot  sue  the  real  proprietois  for  printing  it,  6cc.  Stephens  v.  Robineonj 
2  C.  ^  J.  209. 

P.  470,  n.  (v),  for  404  read  464. 

P.  472-3.  Tne  second  paragraph  in  page  473  should  come  in  after  the  second 
paragraph  in  page  472. 

P.  479, 1. 13,  add  a  reference  to  *'  pott,  498.  See  also  2  Stark  Ev.  2nd  edition, 
tit.  **  Atsumptit,  money  had  and  received.   65.  69." 

P.  481,  ].  12.  In  Robtan  ▼.  Eaton,  1  T.  R.  62  (pott,  496.) :  it  was  there 
held  that  if  i4.  be  indebted  to  B.  and  pay  such  debt  to  the  attorney  of  a  person 
suing  i4.  in  B.^t  name,  but  without  his  authority,  A.  is,  notwithstanding,  obliged 
to  pay  B.  again,  and  k.'s  remedy  is  against  the  attorney ;  though  such  attorney 
conceired  he  was  acting  under  the  real  authority  of  B. 

n.  (e).     For  ««  Benefit  Society,"  read  '«  Savings'  Bank."    See  anU, 

226—7  n.  (m.) 

P.  487,  n.  (t).  The  case  of  Hodton  v.  Terrill,  referred  to  in  that  note,  is 
reported  in  1  C.  &  M.  797. 

P.  489, 1.  13.     Refer  to  post.  573. 

P.  496,  ].  4.    Refer  to  Rohson  v.  Eaton,  1  T.  R.  62— addenda  to  481. 

P.  499, 1. 1 2.  Refer  to  ante,  486,  tliat  a  ttaheholder  is  liable  until  the  money 
be  paid  over  in  such  case. 

P.  501, 1.  4.  See  Kendall  v.  Aiken,  10  Bing.  438,  in  which  it  was  held  that 
the  plaintiff  having  allowed  defendant  to  retain  a  sura  of  money  under  an  order 
of  court  obtained  by  her  for  taxation  of  his  costs,  she  could  not  afterwards  sue 
him  for  the  amount. 

P.  512,  last  line,  add  a  reference  to  post,  586—7. 

P.  519, 1. 2.     Refer  to  ante,  331. 

P.  521, 1.  16.  As  to  inducing  an  insolvent  to  omit  a  debt  in  his  schedule, 
see  addenda  to  atite,  165,  and  pott.  675. 

P.  531,  n.  (n.),  add  the  case  of  Reaif  v.  White,  1  C.  &  M.  748,  deserves 
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attention.  It  was  an  action  against  the  defendants  as  acceptors  of  a  bill  of 
exchange  for  103P/.  It  appeared  that  the  defendants  owea  the  plaintiib  a 
balance  of  321/. ;  that  the  defendants  failed,  and  their  creditors,  amongst  whom 
were  the  plainti£&,  agreed  to  take  a  composition  of  5«.  in  the  pound  on  their 
debts,  by  notes,  at  four  and  eight  months.  There  was  a  dispute  as  to  the  balance 
due  to  the  plaintiffs,  and  they  promised  to  adjust  their  account  with  one  of  Ike 
defendants,  and  said  they  would  do  as  the  otber  creditors  did.  The  defeodaili 
insisted  for  some  time  that  250/.  9s.  Id.  was  the  balance  due  ;  but  the  deliei- 
dants*  attorney  afterwards  called  on  the  plaintiff's  attorney,  and  told  him  thit 
defendants  were  ready  to  pay  the  composition  on  321/.  the  sum  really  due ;  bat 
the  plaintiff's  attorney  refused,  and  said  they  must  ha?e  the  whole.  No  actual 
tender  was  made  of  the  notes  or  of  cash  for  the  amount  of  the  composition.— 
It  was  held,  that  a  tender  was  not  necessary  under  the  circumstances,  and  diat 
the  plaintiffs  could  only  recover  the  amount  of  the  composition  on  the  babnee. 

P.  533, 1.  7.  In  Harrhy  v.  Wall,  1  I).  &  Aid.  103,  it  was  held,  that  where 
a  creditor  signs,  seals,  and  delivers  a  composition  deetl,  although  he  does  act 
set  the  amount  of  the  debt  opposite  to  his  name  in  the  deed,  yet  he  is  bonad 
by  the  terms  of  the  composition  to  the  amount  of  his  then  ezistine  deht. 

P.  534.  Insolvent  Debtor : — As  to  his  omitting  a  debt  in  his  sdiedule  at  the 
creditor's  request  See  addenda  to  t65  erndpott  675,  note  (<)• 

P.  53a  Ship  Registry  Act ;— The  present  statute  is  3  &  4  W.  4,  c  55. 

P.  543,  add  to  note  (/),  a  reference  to  544. 

— ^—  I.  5,  from  bottom.    Refer  to  ante,  188. 

■*■  n.  (A),  rsfer  to  ante,  188. 

P.  545,  n.  {y).    Refer  to  ante,  41. 

P.  546.    Usurious  hill : — refer  to  ante,  541 . 

P.  551 , 1.  4.   Cricket  is  illegal  as  a  game.  Hodson  v.  Terriil^  1  C.  &  M.  797. 

P.  554, 1.  14.  As  to  a  wagering  policy  in  respect  of  the  price,  refer  to  male, 
552. 

P.  563, 1. 15.  As  to  dispensing  with  a  tender  to  be  made  by  an  insoheat 
under  a  composition  deed,  seeReay  v.  White,  I  C.  &  M.  748,  addenda  to  531. 

1.  23,  after  to,  add  "  discover  the  holder  and." 

n.  (e),  add  **  But  if  vexatious.  Court  will  refuse  costs." 

P.  564. 1.  ].  As  to  election  by  landlord,  where  rent  reserved  quarterly  or  half- 
yearly,  see  Mallam  v.  Arden,  10  Bing.  299.  Defendant  reserved  rent,  payable 
quarterly,  or  half-quarterly,  if  required ;  defendant  having  received  tne  rent 
quarterly  for  a  twelvemonth,  it  was  held  that  he  could  not,  without  notice,  dis- 
train for  a  half-quarter's  rent,  id, 

WJien  contract  to  he  performed : — Contract  for  sale  of  realty  when  to  be 

performed,  see  ante  248. 

In  the  case  of  goods,  see  ante,  351,  and  addenda  to  id, — a 'promise  to 


marry  when  to  be  performed,  see  ante,  426. 

1.  3,  from  bottom,  after  custom,  add  "  or  custom  of  merchants  as  to 

bills,  &c." 

p.  565, 1.  6,  date  not  conclusive  as  to  time  of  execution,  Hall  v.  Cazenov, 
4  East,  477. 

P.  565, 1.  16,  after  not,  add  "  from." 

P.  566, 1.  1,  refer  to  ante,  248,  351 . 

Carpenter  v.  Blandford — add,  "  refer,  however,  to  ante,  90,  and  ad- 
denda to  id.  and  602-3." 

P.  568.  Excuses  of  performance : — As  to  the  effect  of  parol  substitution  of 
another  time  for  performance,  see  ante,  90,  and  addenda  to  id. 

Scotch  law  tenant's  liability,  if  house  burnt,  8cc.  Mackenxie  v.  3IeLeod, 

lOBiufT.  385,  see  addenda  to  76. 

P.  570.  As  to  promise  to  guarantee  bills  by  indorsing  them  ;  *must  present 
tliem  for  indorsement  in  due  time,  when,  see  ante,  66, 

P.  573,  last  sentence.  As  to  rescinding,  in  case  of  illegal  policy,  &c.  see 
ante,  499. 
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P.  575,  first  paragraph.  Refer  to  **  Allen  v.  Cameron,  1  C.  &  M.  832,  addenda 
to  363. 

Payment  when  made : — As  to  pavmeut  of  debt  without  costs  after 

writ,  see  Tidd,  9  ed.  626,  note  (A). 

P.  676.  In  general  a  payment  to  a  trustee  is  effecftive  in  law,  though  in 
equity  it  might  not  hold  between  him  and  cettui  que  trust.  See  GilMon  ▼. 
IVinter,  5  B.  &  Adol.  96.  It  was  there  decided,  that  a  trustee,  as  plaintiff  at 
law,  mnst  be  treated  in  all  respects  as  a  party  to  the  cause ;  and  any  defence 
against  him  is  a  defence  in  that  action  against  the  cestui  que  trust,  who  usea 
his  name.  And,  therefore,  where  a  broker)  in  whose  name  a  policy  of  insurance, 
under  seal  was  effected,  brought  covenant,  and  the  defendants  plf»ided  payment 
to  the  plaintiff,  according  to  the  tenor  and  effect  of  the  policy ;  and  tne  proof 
was,  that  after  the  loss  happened  the  assurers  paid  the  amount  to  Uie  broker,  by 
allowing  him  credit  for  premiums  from  him  to  them  ;  it  was  held,  that,  although 
that  was  no  payment  as  between  the  assured  and  the  assurers,  it  was  a  good 
payment  as  between  the  plaintiff  on  the  record  and  the  defendants;  and,  there- 
fore, an  answer  to  the  action. 

P.  576, 1.  11,  after  agent,  add  "  authorised  to  receive  payment." 

1.  22,  after  agent,  add  **  if  intrusted  with  and,    for  it  may  be  doubtful 

whether  a  mere  broker  or  servant,  not  intrusted  with  the  goods,  or  having  any 
indicia  of  property,  or  allowed  to  api>ear  to  be  the  principal,  can  receive  the 
price,  so  as  to  bind  the  principal,  without  his  express  authority. 

P.  577,  last  line  after  n.  (x),add  *'  But  in  general  the  debtor  is  not  discharged 
by  the  creditor  taking  the  agent's  h\\],post.  598." 

P.  578.  As  to  a  promise  to  accept  part,  in  full,  see  ante,  45.  As  to  taking 
part  of  liquidated  damages,  see  Denton  v.  Richmond ,  1  C.  &  M.  734.  That 
was  covenant  on  an  indenture  of  lease,  whereby  the  tenant  covenanted  to  pay 
the  rent  of  50/.  half  yearly ;  and,  over  and  above  the  reserved  rent,  the 
further  yearly  rent  of  5/.  for  every  acre  of  the  demised  premises  which  the 
defendant  should  convert  into  tillage,  over  and  above  one-third  part  thereof. 
Breach  assigned  for  over  tillage,  whereby  defendant  became  liable  to  pay  75iL 
additional  rent.  Pleas,  firsts  that  after  the  committing  of  the  supposed  breaches 
of  covenant,  the  plaintiff,  with  a  full  knowledge  of  the  supposed  breaches  of 
covenant,  accepted  and  received  from  the  defendant  25/.,  as  and  for  all  the  rent 
due  in  respect  of  the  premises,  up  to  and  inclusive,  &c.  (covering  the  time 
alleged  in  the  breach),  without  demanding  or  requiring  the  payment  of  such 

Senalty  or  such  additional  rent,  and  thereby  then  and  there  waived,  gave  up,  and 
ispensed  with  his  right  to  receive  or  recover  any  nomine  poenae,  or  penalty,  or 
sucn  additional  rent ;  secondly,  that  aAer  the  committing  of  the  breaches  of 
covenant,  the  plaintiff,  with  a  full  knowledge,  6cc.,  waived,  gave  up,  and 
dispensed  with  all  claim  or  right  on  his  part  to  receive,  recover,  or  be  paid  any 
sucn  penalty,  nomine  poen«,  or  additions  rent  On  a  general  demurrer,  both 
pleas  were  held  insufficient. 

P.  580.    Receipt  not  conclusive,  see  page  587. 

n.  (o),  add  post,  581." 

P.  585,  third  paragraph.  This  rule  is  not  conclusive ;  it  is  only  evidence  of 
appropriation,  per  Denman,  C.  J.»  Wilson,  v.  Hirst,  4  B.  8c  Ad.  766-7.  See  the 
case  post,  addenda  to  603. 

P.  586,  n.  (r),  add  **  ante,  597." 

P.  589.     Accord  and  satisfaction  should  now  be  pleaded  specially. 

P.  591.  Receipt  of  part  of  liquidated  damages,  Denton  v.  Richmond,  I  C. 
&  M.  734 ;  addenda  to  578 ;  swn-a. 

P.  593,  second  paragraph.  What  is  evidence  of  agreement  to  take  the  bUK 
ante, 579,  586,  n.  (r)  *•  I-  25.   Receipt  on  bill,  anU,  579,  n.  (A)  add  ''post. 597." 

P.  598. 1.  8,  add  "  unless,  &c.,  see  anU,  577.** 

P.  603, 1.  3.  No  waiver  of  liquidated  damages  merely  to  take  smaller  ram 
if  not  pleaded  as  accord  and  satisfaction.  Sec,  Denton  v.  Richmond,  1  C.  Ac  M. 
734,  addenda  to  578. 
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P.  603,  first  sentence.  £?en  it  seems  in  the  case  of  an  agreement  reqnired  to 
be  in  writing,  under  the  statute  of  frauds,  there  may  6^ore  breach  be  a  Mi/ 
waiver  or  mutual  abandonment  by  parol,  but  not  a  partial  dispensation ;  9et 
Gost  Y.  Lard  NugenU  5  B.  &  Adol.  58.  It  there  appeared  that  by  agicr^ 
ment  in  writing  A.  contracted  to  sell  B.  several  lots  of  land,  and  to  make  a  good 
title  to  them,  and  a  deposit  was  paid.  It  was  afterwards  discovered  that  a  good 
title  could  not  be  made  to  one  of  the  lots ;  and  it  was  verbally  agreed  betwos 
Uie  parties,  tliat  the  vendee  should  waive,  as  to  that  lot ;  the  yendor  ddiveisd 
possessbn  of  the  whole  of  the  lots  to  the  vendee,  which  he  accepted.  In  m 
action  brought  by  the  vendor  to  recover  the  remainder  of  the  piirrhaim  mnncy. 
die  declaration  stated  that  the  defendant  agreed  to  deduce  a  good  title  to  aH 
the  lots  except  one ;  and  that  the  vendee  discharged  and  exonerated  h^  ham 
out  a  good  title  to  that  lot,  and  waived  his  right  to  require  the  same :  h  mm 
held,  ttiat  oral  testimony  was  not  admissible  to  show  the  waiver  of  the  Tcndee'i 
right  to  a  good  title  as  to  that  lot,  inasmuch  as  the  efie^-t  of  such  waiFer  was  ti 
substitute  a  different  contract  for  the  one  in  writing;  and  by  the  statute  d 
frauds,  in  every  action  brought  to  charge  a  person  on  a  contract  for  the  nle  «f 
lands,  the  agreement  must  be  in  writing.  See  observations  of  the  C.  J.,  died 
ante,  addenda  to  page  87. 

P.  603,  last  pamgraph.  As  to  a  release  of  all  demandi,  see  Wilton  f.  J9tn<, 
4  B.  6c  Ad.  760.  In  an  action  against  B.  and  C,  to  recover  the  balance  of  a 
banking  account  which  commenced  in  1822,  and  ended  on  the  first  of  November 
1831,  the  right  of  the  plaintiffs  to  recover  depended  on  the  rate  of  interest  wliicii 
they  were  entitled  to  charge  by  the  understanding  between  the  parties  duriag 
their  transactions  together ;  the  defendants,  to  prove  their  case  on  this  pcmit, 
proposed  to  call  i>.,  who  stated  on  the  voir  dire  that  he  was  a  partner  with  jJTand 

C,  firom  1822  to  the  23rd  of  June,  1831,  and  that  the  partnership  accounts  as 
between  himself  and  them  were  still  unsettled.  Between  the  witness's  retire- 
ment and  November  1831,  considerable  sums  had  been  paid  in  and  drawn  oat 
by  the  defendants ;  but  the  general  balance  had  not  been  materially  altered 
Since  the  witness's  retirement,  B.  and  C.  had  asked  time  of  their  creclitois  to 
pay  their  debts ;  general  releases,  inter  alia  of  *'  all  demands"  from  B.  and  C,  ti) 
D.9  and  from  D.  to  J?.  and  C.  were  executed:  it  was  held,  tliat  by  these  releases, 

D,  was  rendered  a  competent  witness. 

n.  (y),  add  "  aud per  Denman,  C.  J.,  in  Wilion  v.  Hirst,  4  B.  &  Adf»l 

767-8." 

P.  605,  n.  (A),  after  supra  add  «*  see  Gibson  v.  Wijiter^  5  B.  &  Adol.  Dt», 
although  only  a  trustee,  &c.,  addenda  to  576." 

P.  6i07.     Release  by  judgment,  post.  611. 

P.  609,  second  paragraph  from  the  end.  In  Trew  v.  Burton,  1  C.  Sc  M.  5;W, 
it  was  held  that  an  award  by  an  umpire  is  not  vitiated  by  a  mistake,  in  the 
recital  of  tlie  award,  in  the  christian  name  of  one  of  the  original  arbitrators,  who 
had  appointed  the  umpire,  such  mistake  not  being  material.  An  alteiatioo 
made  oy  a  stranger  subsequently  to  the  publication  of  the  award,  by  striking  out 
the  wrong  and  inserting  the  right  christian  name,  does  not  vitiate  the  awani, 
but  leaves  it  in  the  state  in  which  it  was  before  such  alteration. 

P.  610,  line  1,  after  loss  add  ^'  except  of  a  bill  of  exchange,  ante,  596." 

end  of  4th  paragraph,  add  **  as  to  a  discharge  or  release,  by  rendering 

it  impossible  for  promisor  to  perform,  see  ante^  57 IJ* 

n.  (v),  instead  of  "  Aid.**  read  •*  AdoL" 

P.  611,  n.U),  add  ''post.  651." 

P.  616.  Tender: — "Principle  why  a  tender  is  necessary  without  demand. 
anU,  563." 

P.  620, 1. 1 1 .  The  writ  is  now  in  all  the  Courts  the  commencement  of  the 
action.     Thompson  v.  Dicas,  1  C.  Xc  M.  768. 

P.  621,  1.  11.  Dispensing  with  Tender ;-— "  In  case  of  a  composition  deed  9S 
to  waiving  tender  ot  composition,  see  Reay  v.  White,  1  C  &  M.  748,  addenda 
to  o«5 1 . 
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P.  625,  I.  5  and  6  from  bottom,  strike  out  '*  or  id  the  Common  Pleas  by  a 
■ftgeant. 

P.  628,  n.  (ff),  after  property  and  "  and  charge$  thereon  by  way  of  annuity, 

P.  633, 1. 4.  As  to  the  limitation  in  rep^rd  to  annuities  and  other  charpfes 
mi  land;  see  3  &  4  W.  4^  c.  27,  and  judgments;  see  uj.,sect  40,  addenda  to 

P.  647,  end  of  first  paragraph,  add,  '*  What  is  not  a  conditional  promise,  for 
this  purpose,  see  Dohhs  v.  Humphries^  10  Bing.  446.  In  that  case  the  defend- 
ant's letter  was  thus:  *'  I  beg  to  say  I  cannot  comply  with  your  request  The 
best  way  for  you  would  be  to  send  me  the  bill  you  hold,  and  draw  another  for 
the  balance  of  your  money,  30/.  9s.  Od,**  It  was  held  a  sufficient  acknowledgment 
that  30/.  98,  9d.  was  due,  to  take  the  case  out  of  the  statute  of  limitations. 

P.  653,  last  pamfi^raph.  Tlie  summons  or  capias  is  the  commencement  of  tlie 
action  in  all  the  Courts.     Thompson  v.  Dicas,  1  C.  &  M.  768. 

P.  660,  n  (p),  add  flelcher  v.  jL/oyrf, "  10  Bing.,  310,  S.  C." 

P.  675,  n.  (n),  after  355,  dele  '*  who  ma^  tlien  sue ;''  add  **  it  appears  that  an 
agreement  that  the  debt  should  not  be  noticed  in  the  schedule  will  not  enable 
the  creditor  to  sue."    Tabram  v.  Freeman,  id.  and  addenda  to  p.  165  ante^  693. 

n.  (r),  instead  of  "  38  "  read  «  30." 

P.  681, 1.  1,  add  reference  to  Denton  ?.  Richmond,  1  C.  &  M.  734,  addenda 
to  578. 

P.  682,  first  paragraph,  add.  As  to  the  effect  of  receiving  less  than  the 
amount  of  liquiaated  damages,  upon  a  subsequent  claim  to  the  remainder,  see 
Denton  ▼.  Richmond,  1  C  &  M.  734,  addenda  to  578. 

P.  682,  second  paragraph.  But  in  case  of  a  bond  with  a  penalty,  the  obligee 
cannot  recover  more. 


INDEX. 


ABATEMENT— 

a  bankrupt  co-debtor  need  not  be  made  a  defendant,  674. 

nor  a  co-debtor  out  of  the  jurisdiction  of  the  court,  8  &  4  W.  IV.  c.  42, 

s.  8. 
or  one  dischai^ed  by  statute  of  limitations,  641. 

ACCIDENT— 

in  general  in  a  case  of  absolute  engagement,  no  excuse  that  unavoid- 
able accident  prevented  &c,  568,  569. 

absolute  engagement  to  deliyer  goods,  no  excuse  accident  prevented 
delivery,  352,  569. 

death  when  excuses,  &c.,  569,  and  note  (n). 

loss  by,  in  case  of  bsulees,  373,  374. 

hirer  of  horse  undertakes  *'  to  redeliver  on  request,"  effect  of  death  of 
hcrse,  569,  note  (n). 

in  case  of  carriers — (See  Carriers),  383. 

accidental  fire,  destroying  materials,  &c,,  whether  discharges  clsdm  of 
workman,  452,  453. 

covenant  to  work  pit  imless  prevented  **  by  unavoidable  accident,"  &c., 
569. 

ACCORD  AND  SATISFACTION— 
accord,  with  satitfacHon,  a  defence,  589. 
should  be  now  pleaded  specially  by  rules  of  Hilary  Term,  1834,  as 

a  matter  in  confession  and  avoidance,  addenda  to,  id, 
accord  without  satisfaction  in  general  no  bar,  so  if  agreement  to  receive  it 

be  not  binding  on  debtor,  589,  590. 
but  an  accord  with  mutual  (finding  promises  to  perform,  bars  a  claim  for 

debt  without  performance  and  instances,  589,  590. 
new  agreement  suspending  remedy,  590. 
the  like  under  judge's  order,  590,  591. 
assignment  of  property  as  collateral  security,  no  bar,  591. 
taking  bill  of  exchange  on  account  (See  Bill  of  Exchange). 
satisfaction  should  be  advantageous ;  part  payment,  591,  578,  531,  and 

addenda  to,  id, 
mere  restoration  of  goods,  or  agreement  to  release,  591,  592. 

z  z 
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ACCORD  AND  SATISFACTION-(«)ii/t«M«f) 

by  transfer  of  debt  and  substitution  of  new  debtor,  482,  580,  58  U  592. 
change  of  firm,  creditor  allowing  debt  to  be  transferred  i^guntt  new 

firm,  592. 
release  of  equity  of  redemption  in  satisfaction,  592. 
void  bill  of  sale  in  satisfaction,  592. 

taldng  money  out  of  court,  whether  bars  for  claim,  6ca,  592,  593. 
accord  and  satisfaction  after  writ,  592, 593. 

ACCOUNT  STATED— 

form  of  the  count  and  nature  thereof;  admission  of  debt,  507. 
need  not  be  reciprocal  or  cross  accounts,  507. 
or  more  than  a  single  transaction  to  which  account  or  admission  of  debt 

refers,  507,  508. 
mere  qfir,  &c.,  not  enough,  508,  and  note  (/). 
admission  must  be  unqualified,  &c,  509, 510. 
court  to  decide  what  is  an  account  stated,  510,  note  (n). 
jurisdiction  of  county  court  in  case  of,  510,  note  {q). 
admission  to  holder  of  bill  of  debt  thereon,  but  not  admitting  holder's  tide, 

508. 
admission  to  executor,  as  such,  509. 

to  assignees  of  bankrupt  under  compulsory  ezaminadon,  509. 
as  to  necessity  of  showing  an  admission  of  a  debt  of  a  certain  or  spee^ 

amount,  509,  510. 
statement  of  account  by  husband  as  to  debt  from  wife  before  bankmptey, 

who  to  be  sued,  510. 
when  partner  may  sue  co-partner  on,  193,  510. 
what  a  sufficient  account  stated,  though  claim  not  recoverable,  as  not 

being  in  writing  under  Statute  of  Frauds,  610. 
when  account  admits  title  of  plaintiff  on  sale  of  fixtures,  as  renter  of  tolls, 

&c.  511. 
account  not  conclusive  ;  showing  mistake,  &c.,  511. 
particulars  of  demand  on  account  stated  referring  to  unstamped  memo- 
randum, 512. 
I.  O.  U.  or  account,  when  need  not  be  stamped,  512,  586 — 8,  and  notes. 
Statute  of  Limitations  in  case  of,  629,  630. 

ACKNOWLEDGMENT— 

to  take  a  case  out  of  the  Statute  of  Limitations — (See  Limitationi), 
of  debts  or  items  in  an  account  stated,  &c.,  or  of  receipt  of  bills,  kc^ 
stamp,  &c.,  586,  note  (*),  587,  588. 

ADULTERY— 

of  wife,  effect  as  to  husband's  liability  on  her  contracts,  144,  145, 133. 

(See  Husband  and  Wife). 
an  illegal  consideration,  contract  inducing  it,  bad,  516,  518. 

ADVERTISEMENT— (See  Reward). 
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AGENT— (See  Principal  and  AgnU). 

agent  for  the  sale  of  goods,  under  6  Geo.  IV. — 179. 
Government  agent,  contracts  with,  224,  225. 

AGREEMENT— <See  Contracts). 
meaning  of  term,  2. 

ALIENS— 

contracts  with  them;  alien  enemy,  alien  ami,  150,  151. 

Englishman  abroad  contracting,  151. 

lease  to  alien,  150,  note  (/). 

forfeiture  to  crown,  150,  note  (n). 

liability  of  alien's  wife  resident  here,  148. 

cannot  purchase  land,  236. 

ALTERATION  OF  AGREEMENT,  &c.— 

of  a  written  contract,  its  effect  as  to  dischaiging  party  and  stamp  ;  by 

whom  and  whether  in  material  or  imimportant  part,  608—10. 
of  a  bill  of  exchange,  610,  598. 
alteration  of  terms  of  performing  an  agreement,  when  discharges  iurety, 

420,  421. 
altering  a  written  agreement  by  parol — (See  Evidence),  and  addenda  to, 

87,  603. 
altering  terms  of  performance  by,  90,  602,  603,  and  addenda  to,  ibid. 

ALTERNATIVE  CONTRACT— 

how  to  be  performed  ;  election  as  to  performance,  563. 

ANNUITY— 

sale  of,  &c.,  to  be  in  writing,  &c.,  60. 

covenant  to  pay  to  third  person  and  indemnify  plaintiff,  construction  o( 

75. 
use  and  occupation  acUon  for  by  grantee  of  annuity,  296. 
money  had  and  received  to  recover  back  purchase  money,  on  annuity 

being  set  aside,  489,  490. 
charge  on  benefices  to  secure  annuity,  560,  561. 
charges  on  lands,  limitation  of  action  and  distress,  3  &  4  Wm.  IV.,  c.  27. 

See  addenda  to  7,  note  (e),  po$t,  669. 

ANOTHER  ACTION  PENDING— 

a  good  plea  in  abatement  that  a  former  suit  for  the  same  debt  is  still 

pending,  610,  611. 
judgment  recovered  in  a  former  action  may  be  pleaded  in  bar — (See 
Judgment  recovered),  611. 

APOTHECARIES^See  Chemist,  Druggist,  Surgeon,  Physician^ 

statutable  qualification  of  apothecaries,  in  order  to  recover  their  bills, 

435,  436,  and  notes, 
proof  of  qualification,  435,  note  {k)  (Q. 

action  for  penalty ;  duty,  &c.  as  to  making  up  prescriptions ;  cannot 

z  z  2 
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APOTHECARIES— (See  aienmt.  Druggist,  Surgeon,  Physician), 

without  qualification,  advise  and  sell  medicines  recommended  bj 
themselves,  though  they  do  not  make  up  prescriptions,  436. 

bill  of  exchange  for  their  charges,  436. 

acting  as  physicians,  cannot  sue,  436. 

may  charge  for  attendances,  436,  437. 

liability  for  carelessness,  &c.,  438,  439. 

whether  his  unskilfulness  an  answer  to  his  claim,  438,  439. 

surgeon,  not  apothecary,  cannot  act  as,  when,  437,  438. 

APPORTIONMENT— 

in  general  no  apportionment  of  entire  contract,  569. 

exception  where  party  accepts  partial  benefit,  &c. — (See   ResdtnAmg — 

Damages),  352,  451,  570. 
of  servant's  wages,  if  turned  away,  or  on  death,  &c.,  458,  459,  and 

note  (r). 
seaman's  wages  in  such  case,  569,  570. 
of  freight,  where  voyage  is  incomplete,  569,  570. 
of  rent,  on  eviction,  262. 
or  if  surrender  in  middle  of  quarter,  570. 
of  attorney's  bill,  in  case  of  his  neglect,  &c.,  443—447. 

APPRENTICE— 

person  seducing  impliedly  liable  to  master  for  work  of  apprentice,  19. 

APPROPRIATION— 

of  payments,  where  several  accounts  and  the  'payment  is  general,  or  in 
case  of  change  of  partner,  &c. — (See  Payment),  582 — 586. 

ARBITRAMENT  AND  AWARD— 

mutual  agreement  to  submit  to  arbitration,  good  consideration,  14,  37. 
submission  by  one  partner,  203. 

mere  agreement  to  refer  dispute,  no  defence  to  action,  616. 

where  action  for  unliquidated  damages,  it  is  a  good  plea  (to  be  specially 

pleaded),  that  the  parties  had  referred  the  matter  to  arbitrators  who 

made  an  award  without  showing  performance ;  aUter  if  only  a  debt 

referred  and  amount  only  ascertained  and  awarded,  603 — 615. 

in  case  of  reference,  party  must  then  bring  forward  all  his  complaints,  615. 

ARBITRATORS— 

cannot  buy  the  land  in  dispute,  236,  237. 

tiieir  claim  to  remuneration,  439,  440. 

not  liable  to  third  party  for  money  received  by  them  as  such,  481. 

ARREST— 

not  allowed  for  goods  not  delivered,  349,  note  (n). 

may  arrest  here  though  debt  incurred  abroad  where  arrest  not  aUowed,  78. 

ASSENT  TO  AGREEMENT— (See  Contracts),  8—22. 
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ASSIGNEES  OF  A  BANKRUPT— (See  Bankrupt). 

promise  to  them  if  they  would  not  examine  bankrupt,  49,  50. 

rights  on  contracts  of    bankrupts    until    certificated    (See  Bankrupt), 

159—161. 
of  contracts  between  the  bankrupt  and  the  assignees,  160,  161. 
liability  of  proyisional  assignee,  212,  note  (o). 
of  official  assignee,  212. 
assignees  not  to  be  sued  at  such,  212,  218. 
cannot  be  sued  for  dividends,  212. 
may  lend  money,  &c.,  212. 
cannot  declare  as  such  and  in  own  right,  212. 
one  cannot  bind  the  other,  213. 
when  liable  as  assignee  of  a  term,  holden  by  bankrupt,  by  taking  to  the 

premises,  213 — ^215,  and  addenda  to,  ib. 
contract  by  solicitor  to  Jiat,  to  indemnify  assignee,  521, 522. 
assignees  cannot  buy  bankrupt's  estate,  236,  237. 
payment  of  debt  to  one  assignee  only,  577. 

ASSIGNEES  OF  INSOLVENT  DEBTOR— 
as  to  contracts  entered  into  by  them,  215,  216. 

ASSIGNMENT  OF  DEBT,  LEASE,  CONTRACT,  Ac- 
assignment  of  lease,  how  affected  by  Statute  of  Frauds,  262. 
assignment  of  debt  b  a  sufficient  consideration,  36,  482. 
assignment  of  lease,  promise  to  procure  landlord's  consent,  51. 
assignment  of  goods,  not  in  esse,  332. 
assignment  of  debt,  substitution  of  debtor,  money  had  and  received,  482, 

&c.,  585. 
when  amounts  to  a  payment,  580,  581,  585,  586,  and  note, 
assignment  of  personal  contract  by  promisee,  as  to  let  and  repair  carriage, 

discharges  contract  as  to  promisor,  571,  572. 
in  general  as  to  assignment  of  lease — (See  Landlord  and  Tenant — Vendors 

and  Purchasers). 
effect  of  assignment  "  subject  to  rent,"  &c,  as  to  liability  of  assignee  to 

indemnify,  addenda  to,  72 — (See  Indemnity), 
assignment  of  copyright  to  be  in  writing  by  Statute  of  Frauds,  60. 

ASSOCIATIONS— (See  Companies). 

ATTAINTED  PERSON— 
contracts  with,  151,  152. 
cannot  hold  land,  235,  236. 

ATTORNEYS— 

promise  without  reward  to  invest  money,  &c.,  34,  35. 

agreement    by,  to  receive  as  partner  a  party  not  then  admitted,  void, 

when,  82. 
acting  as  such  cannot  purchase  client's  land,  236,  237. 
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ATTORNEYS— (con/tniarrf) 

when  personally  liable  on  agreement,  by  him,  though  made  as  8udi»  183— 

185. 
his  liability,  &C.,  in  case  of  loss,  &c,  of  moneys  of  his  client's,  intrusted  to 

him,  878. 
implied  duty  to  use  due  care  and  skill,  liable  for  cragga  negSgewimt 

instances,  440. 
when  his  negligence,  &c^  will  afford  an  answer  to  an  action  for  hk  bill, 

and  instances,  443—446. 
cannot  sue  for  fees,  if  only  his  clerk  residing  at  a  distance  conducted  the 

business,  446,  447. 
agreement  that  his  clerk  should  have  the  fees,  &c,  447,  note  (a), 
whether  bound  to  continue  the  prosecution  or  defence  of  a  soit  once 

commenced,  446,  447. 
as  to  the  delivery  of  his  bill  ngned  under  the  statute,  446,  447,  note  (t). 
may  set  off  his  debt  though  not  delivered  a  month,  663. 
his  agreement  to  chaige  only  money  out  of  pocket,  or  a  specific  subi»  663w 
may  sue  petitioning  creditor  though  no  assets,  663. 
client  suing  in  forma  pauperis,  663. 
cannot  sue  if  not  qualified,  or  fraud  on  court,  &c.,  663. 
may  sue  two  who  jointly  retained  him,  though  not  jointly  interested,  668. 
his  claim  on  another  attorney  who  requested  him  to  transact  the  business 

for  third  person,  447,  note  {a). 
attorney's  claim  if  subpoenaed  as  a  witness,  463,  note  («). 
action  for  money  had  and  received    against,    to  obtsun   back  money 

recovered  by  him  in  action  brought  without  authority,  addenda  to, 

481.  496. 
receiving  money  for  client,  when  not  liable  for  same  to   third  person, 

481,  482. 
his  clerk,  when  not  so  liable,  479. 
action  against,  to  recover  money  allowed  to  him  on  taxation,  before 

master,  addenda  to,  500,  501. 
payment  to  him,  when  binding  on  client,  576. 
tender  to  him,  618. 

payment  to  client  in  fraud  of  attorney,  576,  note  (g), 
when  action  against^  for  negligence,  &c.,  barred  by  Statute  of  Limitations, 

637,  638. 
how  and  when  the  statute  attaches  on  his  bill,  636,  and  note  (/),  630. 
ATTORNMENT— (See  Landlord  and  Tenant). 

when  use  and  occupation  lies,  though  no  attornment,  296. 

when  does  not  estop  tenant   from   disputing  title — (Sec   Landlord  and 

Tenant),  265,  266. 
AUCTION  AND  AUCTIONEER— 

verbal  representations  of,  at  auction,  88,  note  (r),  and  addenda  to,  ibid, 

auctioneer  may  sue,  when,  185,  319. 

cannot  sue  in  defiance  of  true  owner's  claim  against  vendee,  667,  and  notc(/t). 
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AUCTION  AND  AUCTIONEEIt- 

sale  of  lands  within  Statute  of  Frauds,  244,  318. 

sale  of  goods,  d07,  818. 

what  an  acceptance  of  goods  on  sale  at  auction,  312,  319,  note  (o). 

auctioneer  is  agent,  unless  authority  retracted,  competent  to  sign  under 

Statute  of  Frauds,  244,  318,  319. 
his  clerk's  signature,  319. 

auctioneer  liable  onfy  for  depotit,  remedy  against  him,  246,  249. 
when  liable  for  damages,  250, 
puffers  at  an  auction,  239, 535. 

sale  of  separate  his  of  land  by  auction,  whether  one  contract,  &c.,  238, 239. 
the  like  in  case  of  sale  of  goods,  303,  307,  313,  341. 
mistake  in  describing  prembes  sold  by  auction,  237, 238. 
auctioneer  cannot  buy  estate  he  has  to  sell,  236,  237. 
verbal  declarations  at  auction  contrary  to  conditions,  &c.,  88,  note  (e),  and 
addenda  to,  ibid. 

AUTER  ACTION  PENDANT-<See  •*  Another  action  pending,"  Rules, 
&c.>  610.611. 

AUTHOR^ 

action  against,  for  not  supplying  MS.,  191,  note  (t). 

no  remuneration  if  work  illegal,  447. 

claim  for  writing  jpar^  o/*  treatise  for  periodical  work,  when  good,  440. 

sale,  &c.,  of  copyright  to  be  in  writing,  60. 

AUTHORITY-(See  Principal  and  Agent). 
a  bare  authority  revocable,  173. 
order  on  debtor  or  agent  to  pay  third  party,  when  not  revocable,  482, 

484,485. 
subsequent  assent  equal  to  prior  authority,  177. 

AWARD— (See  Arbitrament  and  Award). 

AWAY  GOING  CROPS-{See  Custom  of  the  Country),  291—295,  83—89. 

BAIL— 

promise  of  indemnity  to,  &c.  (Sec  Guarantee). 

extent  of,  399,  note  {h). 

contribution  between,  471,  472. 

cannot  plead  time  given  to  principal  debtor,  423,  note  {q). 

action  for  money  paid  and  expenses  incurred  by  bail,  431,  470,  471. 

BAILIFF— 

sheriff's  bailiff  or  officer,  action  for  fees,  &c.,  461,  462,  463. 
high  bailiff,  expenses  of  election,  460. 

BAILMENTS  AND  BAILEES— 

division  of  the  subject ;  different  4orts  of  bailees  ;  and  degrees  of  negli- 
gence, 373,  374. 
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BAILMENTS  AND  BAILEES— («m/tnM«/) 
L  Depositum — deposit  without  reward,  874. 

2.  Mandatuni,  or  commission — ^to  do  something  to  goods  Mrithout  reward, 
874,  875. 

voluntary  engagements  not  acted  upon,  or  acted  upon  negligentij, 
instances,  875,  876. 
8.  Commodatum — use  of  goods  without  reward,  876. 

4.  Pignori  acceptttm — ^pledge  for  debt,  876,  877. 

pawnbrokers,  877. 

5.  Locatuniy  or  hiring. 

1.  Locatio  opens  faciendi  ^^  work  to    be  performed    for   reward, 

instances,  &c.,  877. 

domestic  servant,  878. 

innAeepers-^uBiom  of  the  realm,  and  rules  as  to  liability,  &c. 

for  loss  of  guest's  goods,  and  to  receive  and  entertain  guest, 

&c.,  878—880,  and  notes. 

2.  Locatio  Rei— hire  for  use  for  reward  ;  general  rule  ;  hirer  of  horse, 

&c.,  how  far  liable,  880. 
8.     Localio  operis  mercium  vehendarum : — Carriers,     (See  Cdrritrs\ 
880—396. 
BANK  NOTES— 

tender  of  debt  in,  628. 
payment  of  debt  in  forged  notes,  580. 
BANKERS— 

implied  promise  to  honour  customer's  check,  17,  18. 

paying  check,  &c.  forged  or  improperly  altered,  remedy,  470,  495. 

as  to  their  claim  to  compound  interest,  506, 507. 

when  bound  to  obey  order  of  customer  to  pay  his   debtors,   &c.  484, 

485 
effect  of  banker's  mistakingly  giving  credit  as  for  moneys  supposed  to  be 

received  by  them,  477,  478. 
cannot  pay  one  of  two  trustees  depositing  money,  577. 
taking  bankers'  notes  instead  of  cash  for  bill  or  check,  dischai^ges  debtor, 
when,  581,  and  note  (/). 
BANKRUPT— (See  Assignees  of). 
Set  off  in  bankruptcy,  667—669. 

1.  Of  the  effect  of  his  certificate  in  regard  to  his  contracts  before  bank- 
ruptcy— 
general  rule,  discharged  if  creditor  might  have  proved,  even  as  to 

resulting  damages,  and  costs,  152,  153. 
as  to  debts  not  due  at  the  time,  153. 
debts  for  which  he  was  surety  or  liable  for  another,  ibid, 
contingent  debt,  154. 

when  not  for  unliquidated  damages,  154,  155. 
creditor  proving,  to  relinquish  suit,  &c.,  155. 
need  not  join  bankrupt  with  solvent  partner,  674. 
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BANKRUPT— 

plea  of  discharge  by  him  and  proof,  156,678,  674. 
replication  and  evidence,  &c.,  674. 
future  effectt,  156. 

foreign  or  Scotch  certificate,  &c.,  156, 157. 

money  had  and  received  to  recover  money  extorted  to  procure 
certificate,  &c.,  497. 

2.  Of  his  subtequetU  promise  to  pay  former  debt- 

moral  obligation  and  liability  in  general,  40,  157,  158. 
must  be  in  writing,  and  signed,  157,  158,  and  note  (/),  171. 
condiHoTuU  promise,  and  how  to  declare  on,  158. 
arrest  on,  158. 

3.  Of  the  contract  of  an  uncertificated  bankrupt—- 

Rights  of  assignees,*159. 

but  he  may  sue  if  they  do  not  interpose,  160. 

whether  if  they  contract  with  and  employ  the  bankrupt,  he  can  sue 

them,  160,  161. 
they  are  absolutely  entitled  if  his  contract  be  before  bankruptcy,  161. 
illegal  contracts  with  bankrupt,  521,  535. 

4.  Contracts  of  the  assignees,  212 — ^216. 

account  stated  with  assignees,  509. 

BARRISTER— (See  Counsel). 

cannot  recover  fees ;  not  liable  for  neglect,  453, 454. 

BASTARD— 

father  of,  liability  for  necessaries  for  child,  120,  121. 

nature  and  validity,  &c.,  of  security  to  be  taken  firom  putative  father, 

228—230. 
money  had  and  received  by  him,  to  recover  money  pud  and  received 
improperly  by  parish,  ibid.  490,  491, 493. 

BENEFICES— 

illegal  charges  on,  560,  561. 

BET— (See  Stakeholders). 

bets  on  parties  gaming,  551. 

at  races,  552,  553. 

party  paying  illegal  bets  for  another,  472,  473. 

BILLS  OF  EXCHANGE— 

of  the  defence,  that  a  bill  has  been  taken  on  account  of  the  debt — 

in  general  a  good  plea  (to  be  specially  pleaded)  to  action  for  original 
debt,  that  a  bill  or  note  has  been  taken  on  account,  and  why  ;  and 
of  the  nature  of  the  bill  thus  relied  upon,  593,  594,  597. 

but  bill  for  part  no  satisfaction  for  whole  of  debt,  600. 

what  evidence  of  such  taking,  579,  586,  note  (r). 

when  it  is  presumed  a  bill  was  given  for  the  debt  sued  on,  594. 
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BILLS  OF  EXCHANGE— (ccm/wiKfrf) 

during  currency  of  bill  or  renewed  bill,  claim  suspended,  unless  fraud,  Sk^ 

or  bUl  void,  594,  595. 
but,  unless  expressly  agreed  to  the  contrary,  original  remedy  reriTes  oa 

dishonour,  &c.,  694,  595. 
taking  provincial  notes  of  bankers  who  have  stopped   payment,  595, 

note  (0* 
effect  of  laches  as  to  the  bill ;  discharges  original  debt,  595, 596. 
or  of  loss  of  Mil,  596,  28,  45. 
or  altering  it,  598. 
creditor  suing  on  original  demand  must  show  diahononr  of  bill,  &c 

597. 
effect  of  taking  agenfs  bill,  as  regards  principal's  liability,  598»  577. 
taking  bUl  of  one  of  several  partners,  or  from  new  firm,  598. 
taking  bill  from  one  of  several  covenanters,  and  getting  judgment  thereon, 

612. 
as  to  inquiring  into  consideration  for  the  bill,  between  what  parties,  and 

to  what  extent;  wholly ,% or  in  part,  and  in  case   of  unliquidated 

damages,  598 — 600. 
remedy  if  bill  not  given  for  debt  according  to  agreement,  600. 
receipt  indorsed  on  bill,  who  presumed  to  have  paid  it ;  is  not  condo- 

sive,  &c.,  579,  580,  587. 
to  be  in  writing,  61. 
consideration  for,  rules  as  to,  23,  24. 
when  may  be  inqmred  into,  598 — 600. 
promise  to  pay  lost  bill,  28,  45. 
or  waive  of  laches,  or  neglect  in  presenting,  &c.  40. 
promise  to  guarantee  by  indorsing  bills,  means  if  required  in  reasonable 

time,  66. 
construction  of  bill  in  ambiguous  form  ;  or  note  1  promise   "never**  to 

pay,  80. 
or  payable  to  fictitious  person,  ibid, 
cannot  be  varied  by  parol,  84. 
or  parol  promise  to  give  time,  when,  96. 
memorandum  acknowledging  receipt  of  bills.  Sec,  96. 
made  to  wife  before  marriage,  husband  alone  may  sue,  128. 
indorsement,  &c.,  of  bills  by  her,  131,  note  (e). 
note  to  married  woman,  149,  150. 
infant's  bill,  122,  127. 

bill  by  company  or  corporation,  222,  223,  and  notes, 
authority  to  indorse,  1 74,  note  (/). 
liability   of  fmi,    &c.,    if    one    partner    accept   or  draw,    201,   202, 

204,  &c. 
bill  after  dissolution  of  firm,  211. 
discount  for  one  partner,  207. 

obtained  by  false  pretences  ;  owner  when  caimot  follow,  329. 
for  spirits  sold  under  20s.  at  a  time,  338. 
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BILLS  OF  EXCHANGE— 

when  bill  outstanding  bars  lien  and  stqppage  in  Iranniu,  did,  note  (^). 

action  for  not  delivering  bill  for  price,  349,  S50. 

action  for  accepting  bill  without  authority,  854,  note  (t). 

biU  for  warranted  goods  ;  cannot  set  up  breachof  warranty,  367,  368. 

in  general,  where  bill  given,  cannot  object  failure  of  consideration,  so  as  to 

raise  a  question  of  unliquidated  damages,  575. 
implied  promise  of  indemnity  to  accommodation  acceptor,  400, 401,  470, 

471. 
action  for  money  paid  by  indorser,  or  accommodation  acceptor,  469. 
bill  of  exchange  accepted,  &c.,  for  debt  of  another  is  a  good  guarantee  by 

acceptor,  &c.,  within  Statute  of  Frauds,  414. 
giving  note  as  surety,  on  faith  other  sureties  would  join,  419. 
bill  from  principal,  whether  discharges  surety,  422,  423. 
discharge  of  parties  to  bills  by  giving  time  to  other  parties  thereto,  423, 

424,  and  note  (r). 
when  evidence  of  money  lent,  466. 
when  acceptor  not  liable  for  indorser's  costs,  471,  note  (6). 
account  stated  in  reference  to  bill  and  holder's  title,  508. 
interest  recoverable  upon,  505,  506. 
provincial  notes,  when  deemed  cash,  or  money  against  party  taking  them, 

476. 
bill  for  stock-jobbing  differences,  554. 
bill  for  money  lost  at  gaming,  551,  552. 
bill  usury  (see  Usury),  54 1 ,  545,  546. 
acceptor  and  maker,  liable  without  presentment,  563. 
bills  payable  after  notice  or  demand,  567,  568.^ 
tender  of  debt  due  on  bills,  623,  624. 
reference  to  master  to  compute  on,  686,  687. 
Statute  of  Limitations  as  to  bills,  636,  637. 

BILL  OF  LADING— 

not  conclusive,  6,  note  (/). 

creates  privity  of  contract  between  consignor  and  owner  of  ship  ;  who  to 
sue  latter  if  goods  lost,  384,  385w 

BOND— (See  Specialties), 

mistakes,  blanks  in,  how  supplied,  &c.,  64,  65. 

BOOKING  OFFICE-KEEPER— 382,  note  (7). 

BOUGHT  AND  SOLD  NOTES— 

meaning  of ;— they  satisfy  Statute  of  Frauds,  317. 

BREACH  OF  DUTY— 

contract  inducing,  void,  526. 

BREACH  OF  THE  PEACE— 
contract  creating  it,  void,  526. 
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BREWERS— 

iUe^  sales  by,  d35,  333^  334. 

agreement  by  to  supply  publican  with  beer,  358, 520-527»  and  note  (o^ 
to  supply  unlicensed  victualler,  52,  note  (i). 

supply  of  bad  beer,  when  discharges  liability  to  receiTe  more  beer,  asd 
when  not,  ibid,  573. 

BRICKS— 

sale  of  under  the  proper  size,  price  not  recoverable,  335. 

BROKER— (See  Principal  and  Agent). 

charges  of,  &c,  in  particular  trades,  433,  and  note  (p). 

city  broker,  acting  with,  being  qualified,  whether  can  recover  chaiges, 

435. 
can  only  charge  cost  price  of  goods  bought,  434,  note  (x). 

BUBBLE  ACT— 

repealed ;  as  to  illegal  associations,  see  554. 

BUILDERS  AND  CARPENTERS— (See  in  general  Services  and  Worh.) 
promise  without  reward  to  build,  effect  of,  33,  35. 
contract,  when  to  be  in  writing,  448. 
assignment  of  contract  by,  who  may  sue,  449. 

action  for  extra  work,  must  prove  original  contract  stamped,  99,  105. 
in  case  of  specific  contract,  extra  work  shall  not  avoid  it,  if  origiml 

agnreement  can  be  traced,  &c.,  449—451. 
what  shall  be  deemed  extra  to  be  chaigeable  on  employer,  ibid. 
defence  or  reduction  of  price,  &c.,  by  showing  bad  work  or  materials ; 

notice  of  defence,  &c.,  45 1 ,  452. 
aUter  if  bill  of  exchange  taken,  451. 

when  may  recover  on  quantum  meruit  for  incomplete  work,  452. 
for  the  bill,  453. 
when  architect's  certificate  must  be  obtained  before  action  for  the  bill, 

453. 
accidental  destruction  of  work  by  fire,  452. 
when  executors  of  builders  may  continue  the  work  (see  £xectUor\  695 ; 

addetida  to,  220. 
party  wall  act,  453. 

how  to  declare  for  work  and  materials,  &c.,  451,  452,  350. 
liability  of  owner  of  ship  for  repairs,  453. 

CANCELLATION— 

effect  of  cancellation  of  contract,  &c.,  by  mistake,  610. 

CAPACITY  TO  CONTRACT— 

general  rules,  107 — 109. 

(See  Analysis  of  chap.  ii.  ante,  and  the  different  heads.) 

capacity  to  buy  land,  235—237.) 

CARPENTERS— (See  Builders). 

liability  if  ho  undertake  to  repair  wiihoul  reward,  37  j. 
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CARRIERS— 

1 .  Who  is  a  common  carrier,  and  of  his  common  law  liahility. 

who  is  a  common  carrier  by  land  or  water,  380,  381,  and  note,  888. 

bound  to  convey  ;  his  lien  and  charges,  881,  note  (k). 

owner  of  ship,  deviation  on  voyage,  881,  882. 

booking  office-keeper,  &c.,  882,  note  (q). 

what  delivery  to  carrier  necessary  to  ^t  him,  882. 

not  liable  if  imposition  as  to  value,  &c.,  882. 

or  loss  by  owner's  neglect,  or  private  bargsdn  with  servant  of  carrier* 

382,  383. 
when  liability  as  carrier  ceases,  388. 

whether  bound  to  deliver  at  consignee's  residence,  883,  384. 
must  notify  arrival  at  all  events,  ibid, 
in  case  of  bill  of  lading,  388—385. 
liability  of  stage  coach  proprietor  for  injury  to  passengers ;  his  duties, 

&c.,88^ 
rights  of  persons  taking  places  by  coach,  386. 
promise  without  reward  to  carry,  33, 34. 
effect  of  his  giving  two  different  notices,  80. 
may  sue,  if  tort  to  goods,  185. 
delivery  to  in  general  a  delivery  to  consignee,  if  he  be  vendee,  and 

he  must  sue  carrier,  347,  848, 884,  385. 
aUter  under  Statute  of  Frauds,  310,  311. 
carrier's  lien  against  vendee  does  not  bar  vendee's  stopping  m  transitu^ 

345, 346,  and  addenda  to,  ib. 

2.  Of  carrier's  liability  and  rights  under  1  W.  IV.  c.  68. 

even  at  common  law  might  by  notice  limit  responsibility;  nature,  &c, 

of  this  notice,  386 — 388. 
Statute  of  William  (Carriers'  Act)  protecting  carrier  in  case  of  loss 
of  certain  goods  and  chattels,  if  he  gave  notice  that  insurance  required, 

unless  insurance  ptdd,  &c.,  888—393. 
nature  of  the  notice,  890,  note  (t). 
exceptions  if  special  contract,  or  felony  of  carrier's  servant,  and 

servant  liable,  &c.,  391,  392. 
summary  of  effect  of,  or  rules  to  be  deduced  from,  the  act,  392, 393. 
liability  if  carrier  acts  tncontistently  with  contract  to  convey,  &c.,  393. 
daim  of  carrier  against  persons  to  whom  by  nustake  he  delivers  goods, 
470. 

CATTLE— 

illegal  sales  of  by  salesmen,  388, 339. 

CERTAINTY- 

of  the  degree  of  certainly  required  to  render  contract  good  (see  Con- 
struction), 61,  62. 
instances  of  agreement  to  become  partner,  &c.,  61 
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CERTAINTY— (ro»i/i»M«/) 

promise  that  iif  horse  bought  was  lucky,  vendee  would  buy  another,  &c^ 

52. 
contract  to  purchase  "  about  800  quarters,**  &C.,  69,  note  (/). 

CHAMPERTY- 
illegal,  525,  526. 

CHARTER-PARTY— 

what  no  excuse  for  non-delivery  of  goods,  569 

CHECK  ON  BANKER- 

banker  paying  check  forged  or  wrongfully  altered,  470,  493,  494,  495. 
whether  evidence  of  debt  or  payment,  and  how  substantiated  as  the 

latter,  580,  670. 
when  treated  as  money,  476,  note  (/)  ;  581. 
tender  o(  628. 

taking  check  instead  of  money,  or  taking  bill  instead  of  cash  for  check 
from  bankers,  effect  as  to  debtor,  581. 

CHEMIST  AND  DRUGGIST— 
qualifications  and  clsums  of,  488,  489. 

CHOSE  IN  ACTION— 

assignment  o(  a  sufficient  consideration,  36. 
need  not  be  by  deed,  86,  note  (it). 

transfer  of  debt,  substitution  of  debtor  recognised  at  law,  money  had  md 
received,  482— 484— (See  Assignment), 

CHURCHWARDENS— (See  Parish  Officers), 

CiriLITER  MORTUUS^ 

liability  of  wife  if  husband  be  so,  147. 
contracts  with  outlaws,  convicts,  &c.,  151. 

CLERGY- 

illegal  charges  on  benefices,  560,  561. 

COALS- 

sale  of,  by  coal  factor,  with  principal's  name  in  the  ticket,  vendee  has  ao 

right  to  treat  agent  as  a  principal,  as  to  set-off,  &c.,  183,  576,  577. 
if  meter's  ticket  wrong,  vendee  when  not  liable,  335. 

COGNOVIT- 

stamping  it,  96. 

COHABITATION-(See  Husband  and  Wife), 

liability  of  a  person  on  contract  of  his  kept  mistress,  139. 
contract  inducing  illicit  cohabitation  void,  516 — 518. 

COMMISSION— (See  Principal  and  Agent), 
for  recommending  customers,  &c.,  535. 
on  illegal  sale  of  office,  560. 
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COMMISSIONERS  TO  EXAMINE  WITNESSES— 
action  bv,  for  fees,  4G2. 

COMMISSIONERS  OF  ROADS.  Ac- 
treasurer  of,  cannot  sue,  185,  note  (g). 

liability  of,  personally,  on  contracts,  &c^  2'2ij,  and  addenda  to,  id. 
commissioners  of  inclosure,  incapacity  to  buy  the  land,  237. 

COMMON  COUNTS— (See  Gow^,ilfo/My*,i^r.) 

COMPANY-(See  Partnership). 

when  a  subscriber  to,  becomes  a  partner  inter  se,  189. 

when  liable  to  the  world  as  such,  196. 

a  member  of,  cannot  sue  the  company,  191,  19*2,  432,  4di). 

directors  of,  affixing  seal,  221,  note  (</). 

incorporated  company  cannot  sue  on  executory  contract  not  a  deed,  221. 

aliter  on  executed  contract,  as  for  gas  sold,  &c.,  221,  note  (A),  222, 

note  (/). 
bills  of  exchange  by,  222,  223. 

action  by  director  against  company  for  remuneration,  432,  433. 
money  had  and  received  to  recover  back  subscription,  490. 
illegal  companies,  and  associations,  and  sale  of  shares  in,  &c.,  i*lA — ^X. 

COMPETENCY  TO  CONTRACT— 

see  in  general,  107,— (See  Analysis  of  Chap.  II.,  ante^ 

COMPOSITION  DEED— 

construction  of,  where  recital  that  only  debts  put  opposite  nftms  xr  mt 

released,  70. 
creditor  signing  composition  deed  of  debtor,  whether 

418,  419,  and  notes,  421,  422~<Scc  Guarantees), 
in  case  of  composition  deed  private  agreement 

and  debtor  for  better  payment,  &c.,  void  ;  so 

binds  for  the  whole  debt,  &c.,  531 — 534. 
when  may  sue  on  collateral  securities,  532. 
as  to  subsequently  receiving  further  payment, 
debtor  must  tender  bills  to  be  taken  for  compcMBiat 
when  tender  dispensed  with,  addenda  to,  568. 
payment  of  a  composition  is  a  release  m  Udn. 
effect  of  a  creditor  being  prevented  from 
effect  of  clause  that  all  creditors  should 
or  that  all  the  trustees  should  sign,  602. 
or  that  creditors  should  set  their  drin 

COMPOSITION  OF  TITHES- 
contract  for,  rules  and  remedy, 

COMPOUND  INTEREST— 
when  allowed ;  b  not 
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COMPOUNDING  FELONY,  &c.— 
contracts  for,  when  illegal,  524,  525. 

CONCEALMENT-(See  Fraud,  Imuranct), 

CONCURRENT  CONSIDERATIONS  OR  ACTS-(See  Consideraiion} 
performance  in  case  of,  571. 

CONDITION- 

construction,  &c.,  of,  72. 

conditional  promise,  effect  of  under  Statute  of  Limitations,  declaring  on, 

&c  ,  642,  648,  651,  655. 
conditional  tender — (See  Tender),  622. 

CONDITION  PRECEDENT— 

rules  as  to  ;  must  be  performed— (See  Performance). 
what  excuses  performance,  &c.,  570 — 573. 

CONSCIENCE,  COURTS  OF— . 

do  not  generally  apply  where  debt  reduced  under  amount  by  tender,  626. 
or  by  set-off,  670. 

CONSIDERATION- 

iUegeU  consideration— (See  Illegal  Contracts). 

consideration  essential,  if  contract  not  under  seal,  and  why,  22»  2S. 

no  exception,  though  contract  in  wriUng,  or  as  to  bill  of  exchan^,  2S,  24. 

rule  as  to  bills,  23,  24. 

good  and  valuable  considerations,  24,  25. 

general  rule — consideration  must  be  a  benefit  to  promiser,  or  disadyantagf , 
&c.  to  promisee,  25,  26. 

inadequacy  or  inequaUty  of  consideration  or  benefit,  effect  of,  26,  27, 530. 

extent  of  trouble  or  obligation  imposed,  27. 

wsuver  of  tort,  a  consideration,  28. 

or  entering  into  an  agreement  28,  29. 

or  agreeing  to  keep  capstan  and  rope  for  fisherman's  use,  in  order,  29. 

endeavour  to  do  an  act,  29. 

giving  soldier  leave  of  absence,  29. 

forbearance  to  sue,  &c,  when  a  good  consideration  and  when  not,  29, 
30—33. 

promise  to  pay  debt  of  another  requires  a  new  consideration,  45. 

intrusting  another  with  property,  or  money,  for  any  purpose,  a  gx>od  con- 
sideration, and  instances,  32 — 36. 

as  intrusting  carrier,  attorney,  &c.,  33 — 36. 

but  a  mere  promise  to  do  something  with  goods,  &c.,   without  deJUrry, 
or  reward,  insumcient  in  case  of  non-performance^  33 — 36. 

assignment  of  a  chose  in  action  or  right,  a  sufficient  consideration,  36,  37. 

so  is  the  settlement  of  disputes  and  litigations,  37 — 39. 

or  resignation  or  concession  of  dotihtful  legal  claim,  38. 

or  doubtful  estaie  at  will,  39. 
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CONSIDERATION— 

in  case  of  guarantees,  398,  399,  410—414. 

mere  promise  sufficient  consideration  for  a  promise,  as  a  promise  to 

receive  partner,  &c.,  39,  40. 
meaning  of  moral  obligation,  43. 

moral  obtigation  sufficient  consideration  for  an  express  promise,  40. 
as  to  paj  old  debt  barred  by  time,  or  bankruptcy,  40, 641. 
but  not  a  discharged  insolvent's  promise,  675. 
promise  by  infant  on  coming  of  age,  good,  41. 
or  promise  to  pay  money  lent  on  usurious  terms,  41. 
by  widow  to  pay  debt  incurred  during  coverture,  41. 
promise  to  indemnify  against  claim,  where  moral  obligation  to  do  so,  42. 
past  seduction  a  good  consideration,  42. 
or  promise  by  child  to  repay  father-in-law  for  board,  42. 
of  Yoid  gratuitous  promises,  42—46. 
natural  love  and  affection,  &c.,  43,  44. 
education  of  child  where  no  contract  by  parent,  44. 
a  gift,  not  by  deed  or  delivery,  insufficient,  44. 
other  instances,  32,  33,  41. 
promise  by  master  of  ship  to  pay  extra  wages,  44. 
compensation  to  witnesses  for  loss  of  time,  45. 
to  pay  debt  of  third  person  already  incurred,  45, 398,  399. 
promise  to  accept  less  than  whole  debt— (See  Payment),  45. 
or  to  pay  lost  bill,  45. 

promise  to  pay  legacy,  &c — (See  Executors),  45. 
of  the  plaintiff*  being  a  stranger  to  consideration,  and  merefy  the  promisee, 

46—48. 
of  impossible  considerations,  void,  48-^1 . 
but  mere  inability  of  the  particular  party,  or  difficulty,  no  excuse  for  not 

performing  promise,  51. 
engagement  that  third  person  shall  perform  an  act,  as  consent  to  an 

assignment,  receive  a  partner,  &c,  binding,  51. 
of  considerations  void,  m  part,  51,  52,  307,  411. 
or  illegal,  in  part,  536—538. 
of  considerations  as  to  time,  52-"55. 

1.  Past  or  executed,  good  if  prior  request  of  promiser,  52, 53. 

2.  Executory,  54. 

3.  Concurrent,  54. 

4.  Continuing,  54,  55. 

under  Statute  of  Frauds,  must  appear  on  face  of  writing— (See  Guarantees), 
410. 

and  even  at  common  'law  semb.  cannot  be  supplied  if  omitted  in  written 
contract,  86,  and  note  (m),  and  691,  addenda  to  87. 

money  had  and  received,  to  recover  money  paid  on  failure  of  considera- 
tion—(see  Money  had  and  received),  487. 

of  illegal  considerations— (See  Illegal  Contracts), 

3  A 
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CONSTRUCTION  OF  CONTRACTS-(See  ContracU.) 
general  rules,  same  at  law  and  equity,  62,  63. 
the  object  is  to  ascertain  the  intention,  62—64. 
ambiguous  meanings,  64. 
the  construction  to  be  recuonable,  63. 

instances,  sale  of  twenty  barrels  of  beer,  vendee  not  to  have  tke 
barrels ;  general  promises,  when   assumed  to   be   to   party  en- 
titled, 64. 
mistakes  and  blanks  in  bonds,  &C.,  supplied,  64,  65. 
and  release  and  authority  to  distrain  confined  in  operaUon  accord- 
ing to  obvious  meaning,  65,  66. 
surveyor  to  be  paid  conmiission  on  money  obtained^  meaning  d,  66. 
guarantee  to  indorse  bill,  means  if  asked  in  due  time,  66. 
the  construction  must  be  justified  by  the  words  used,  66. 
the  construction  to  be  libereU,  66,  67. 

"  men  "  comprises  "  women,**  &c.,  66,  67. 
the  construction  to  he  favourable,  67,  68. 

if  [possible,  contract  supported,  and  no  presumption  of  illegality 

allowed,  67,  68. 
as  to  words  of  proviso  or  condition,  72. 
assignment  of  lease  **  ivbject  to  rent  and  cwenanUH*  effisct  o(  addenda 

to  72. 
force  of  particular  sentence  not  to  be  disregarded ;  if  from  other 

expressions,  another  construction  be  plainly  necessary,  73, 74. 
instances,  covenants  for  quiet  enjoyment,  title,  &c.,  73,  74. 
covenant  to  pay  annuity  to  third  person,   and  indemnify  plaintiff; 

breach  by  non-payment  sufficient,  though  no  damage  to  him,  75. 
effect  of  separate  instruments,  where  one  transaction,  whether  each 
to  be  looked  at,  75. 
Lex  loci :  construction  according  to  law  and  custom  of  place  where  made, 
76—79. 
lease  of  chambers  in  inn  of  court,  76 
lease   of  warren   and  covenant  to  retake   rabbits,   number  to  be 

reckoned  according  to  custom,  76. 
contract  in  ScoUand,  Jamaica,  &c.,  77. 
but  exception  as  to  revenue  law  of  foreign  country,  77,  521. 
assignee  of  Irish  judgment  suing  here,  77. 

but  remedy  here  on  foreign  debt  regulated  by  our  law  of  arrest,  &c. ; 
and  our  Statutes  of  Limitation  apply,  78. 
the  construction  to  he  favourable,  67. 
contract  to  assign  ali  offices,  67. 

and  commencement  of  payment  of  rent  in  lease  altered  or  transposed, 
and  day  reckoned  inclusive,  &c.,  to  meet  intention,  67. 
the  popular  meaning  of  words  to  be  adopted,  68 — 70. 
covenant  not  to  associate  with  wife,  68. 
mercantile  words  and  phrases,  instances,  69. 
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CONSTRUCTION  OF  CONTRACTS— 

the  ivhole  of  the  agreement  to  be  cotistdered^  70—76. 

every  part  and  clause,  even  a  recital  to  be  looked  at»  70,  71. 

and  construction  on  a  general  view  of  all  parts  to  be  then  in  force, 

and  in  so  doing  even  transposition  of  words,  &c.,  allowed,  70. 
instances  in  lease,  70. 
in  composition  deed,  70. 
recUal  may  qualify,  &C.,  71,  72. 
general  covenant,  that  if  A.  did  not  pay  at  time  specified,  B.  would 

on  demand,  71. 
words  oi  exception  may  amount  to  a  contract,  72, 73;  flee  addenda  to  «/. 
comtructitm  to  be  against  promiter,  79-— 81. 
instances  and  exceptions,  79—81. 

this  rule  not  favoured  and  only  adopted  in  last  resort,  and  where 
ambiguity,  80,  81. 
of  parol  evidence  to  vary  or  explain  written  contrtwt — (See   Evidence), 
81—91. 

CONTINGENT- 

contract  depending  for  performance  on  contingency  not  within  Statute  of 
Frauds,  as  a  contract  not  to  be  performed  in  a  year,  58. 

CONTRACTS— 

meaning  of  the  term,  and  of  obl^ationy  agreement,  and  promtte,  1,  2. 
the  different  kinds  of — 

1.  0{  record,    2.  specialties.    3.  simple  contracts,  2 — 8. 

nature  of  each,  and  distinctions  between  them,  4 — 8. 

privileges  of  deeds— (See  Specialties),  4 — 8. 
nature  of  simple  contract — 

1.  assent  of  competent  persons;  2.  a  consideration ;  3.  a  lawful  act 
or  omission,  8,  and  note  {I),  107. 

at  common  law,  whether  verbal  or  written,  of  equal  force  ;  effect  of 
Statute  of  Frauds,  4, 5. 

when  simple  contract  affects  land — (See  Land), — See  addenda  to  6. 

pleading,  distinctions  as  regards  deeds,  7. 
requisites  at  common  law,  8. 
1.  Of  the  assent  of  the  parties,  8. 

must  be  competent,  107,  108. 

competency  to  buy  land,  235—237. 

mere  overture  or  offer  unaccepted,  insufficient,  and  instances,  8 — 1 4. 

offer  by  letter,  rescinding,  10. 

no  acceptance  if  proposal  not  wholly  accepted,  11,  12. 

offer  to  sell;  sale  subject  to  disapproval,  11—13. 

assent  must  be  final,  8. 

and  mutual  and  binding  on  both,  13. 

instances  of  assent  on  one  side  only,  and  contract  imperfect,  14. 

as  submission  to  arbitration,  promise  to  learn,  or  to  marry,  14. 

3  A  2 
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CONTRACTS— 

without  correspoiiding  obligation,  425,  4dl. 

exceptions  to  this  rule,  infants;  one  signing,  not  the  other,  under 

Statute  of  Frauds,  &c^  15. 
guarantee  for  goods  to  be  sold  to  third  person,  not  neceasarj  creditor 

should  be  bound  to  supply,  398. 
as  to  married  woman's  contract,  15,  note  (g),  397. 
agent  acting  as  such  without  authority,  subsequent  assent  of  prindpal, 

15,  397,  398. 
assent,  express  or  implied,  distinction  between,  16. 
instances  of  implied  promises^  16—21. 
as  on  the  employment  of  a  tradesman,  16,  and  note  (o). 
or  delivery  of  goods  to  bulee,  &c.,  17. 
or  burying  a  testator  in  executor's  absence,  1 7. 
to  pay  freight,  17. 
or  to  pay  for  partial  benefit  received,  under  void  parol  contract— 

(See  Sale  of  Goods),  17. 
or  on  holding  over  premises,  &c. — (See  Landlord  and  TemenU),  18^ 
so  contract   implied   in  uniformity  with  known  custom  or  usage  of 

trade,  &c,  18,  19. 
or  from  prior  similar  dealings,  19. 

or  from  tortious  acts  of  a  party,  where  tort  vi'uved,  as  hazfaouriiig 
apprentice ;  goods  obtsuned  by  fraud ;  husband  expelling  wife,  and 
plaintiff  #ff^fytiig  necessaries,  &c.,  19,  20. 
so  promise  implied  where  legal  duty,  as  to  pay  judgment  or  decree^ 

&c.,21. 
but  promise  not  implied  from  moral  obligation,  21,  44. 
no  implied  promise  where  express  contract,  21. 
and  usage  of  trade  cannot  then  be  considered,  21. 
nor  custom  of  country  as  to  way  going  crops,  &c, — (See  Landhrd 

and  Tenant),  21,^2, 
French  law  as  to  implied  promises,  where  voluntary  interference, 
&c.,  22. 
2.  Of  the  consideration— (See  Consideration),  22. 
construction  of — (See  Construction), 
form  of  contracts — 
general  rule,  55, 

writing  not  necessary  except  by  Statute,  4,  56. 
when  writing  required  by  Statute  of  Frauds— (See  Statute  of  Frauds), 

56—61. 
necessary  in  assigning  ship,  or  copyright,  60. 
and  by  bankrupt  and  infant,  and  to  pay  old  debt,  60,  61. 
bills  and  notes  to  be  in  writing,  61. 
ink  or  pencil  sufficient,  61. 
cerUanty  required  in  terms  of  agreement,  61. 
thus  promise  to  enter  into  partnership  and  no  terms  fixed,  void,  61. 
but  no  particular  form  in  general  necessary  for  contract,  61,  62. 
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CONTRACTS- 

by  letters,  separate  instruments,  &c.,  413, 546,  547. 
but  must  be  9^final  agreement,  and  so  expressed,  mere  terms  of 
content  or  willingness  to  agree  insufficient,  68— {See  further,  Con- 
struction),  96. 
implied  attributes  of  agreement,  81,  89. 
executors  may  sue  and  be  sued  on,  81. 
if  several  persons,  impliedly  they  are  bound  jointly,  81. 
death  does  not  revoke  in  general— {See  Death),  81 ;  69 1,  addenda  to  81 . 
stamping  agreements — (See  Stamps), 

competency  to  contract  in  general— (See  Analysis  of  Chap.  II.),  107. 
subject  matter  of,  in  general— (See  Analysis  of.  Chap.  1 11.)^  284. 
illegal  contracts— (See  Illegal  Contracts),  513—561. 
defences  to  contracts— (See  "  Defences,"  Analysis  of),  562. 

CONTRIBUTION— 

none  between  wrong  doers,  400,  473. 

between  sureties  or  jomt  debtors,  &c  general  rules,  &c.,  47  !#  472,  and 
note. 

CONVEYANCER- 

action  by,  for  fees,  Scc^  453, 454. 

not  if  he  untruly  profess  to  be  an  attorney^  &c,  454,  note  (A). 

CONVICTION— 

contract  with  convict,  151,  152. 
liability  of  his  wife  after  conviction,  147. 

COPYRIGHT-(Sec  Author). 

sale  or  assignment  of,  to  be  in  writing,  60 

CORN— (See  Crops). 

sale  of,  by  hobbett,  335. 

CORPORATIONS— (See  Companies,  Parish  Officers). 
mayor  o(  &C.,  as  mere  agent,  cannot  sue,  185,  note  (g). 
in  general  corporations  can  contract  only  under  their  common  seal, 

220, 221. 
when  otherwise,  as  to  ordinary  matters,  &C.,  221, 222,  note  (/)• 
cannot  sue  on  executory  special  icontract  not  under  seal,  221. 
exception  where  contract  executed,  221, 222. 
as  gas  company,  for  gas,  &c.,  221,  222,  note  (A), 
exception  where  corporation  has  a  head,  as  a  mayor,  &c,  222. 
power  of  directors  of  a  company  to  affix  common  seal,  221,  note  (d), 
as  to  corporation  purchasing  land,  236. 
one  member  cannot  sue  company,  221,  note  (d), 
common  seal  not  necessary  as  to  certdn  matters  necessary  to  be  done 

instanter,  222,  223. 
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CORPORATIONS— {«mftn«<w?) 

as  to  a  company  accepting  bills,  &c.,  bank  of  England,  &a,  222, 223, 

and  notes, 
gas  company  granting  annuity,  223,  note  (9). 
foreign  corporation,  223. 

action  by  attorney  for  costs  of  procuring  act  for  company,  228. 
guardians  of  the  poor  under  a  statute,  when  a  corporation,  224. 

COUNSEL— 

cannot,  if  at  the  bar,  recover  fees,  and  not  liable  for  neglect,  &C  453. 

454. 
not  liable  for  slander  in  speech,  454,  note  (g). 

COVENANTS— (See  CotUracts,  SpeciaUy). 

COVERTURE— (See  Husband  and  Wtfe). 

CREDIT— (See  Sale  of  Goods). 

CROPS- 

sale  of,  whether  within  Statute  of  Frauds,  241—243,  307. 

as  to  stamp  on  contract  for  sale.o(  105. 

custom  of  the  country  as  to  away  going  crops,  tillages,  raanuie,  &c^ 

291—295. 
when  excluded  by  agreement,  id.  83,  89 ;  690,  addenda  to  21. 
embiementt,  291 ;  and  addenda  to,  id. 
remedy  for,  294,  and  note  (/). 
effect  of  contract  as  to  being  in  part  void  by  Statute  of  Frauds^  244^  245, 

307. 

CUSTOM  OF  COUNTRY- 

as   to  out-going  tenants*  allowance,  may   be  shown  by    parol,  though 
written  demise  if  it  be  silent  on  the  subject,  83,89 ;  690,  addenda  to  21. 
customs  as  to  away  going  crops,  tillages,  manure,  &c.,  and  when  appli- 
cable, 291—295. 

CUSTOM  OF  THE  REALM- 

as  to  carriers--(See  Carriers),  380,  881. 
as  to  innkeepers,  378 — 380. 

CUSTOM  OF  TRADE— 

when  contract  or  warranty,  implied  in  conformity  with,  18,  360. 
not  if  express  contract,  21. 

cannot  be  set  up  by  parol,  where  written  agreement  on   the   subject, 
82,83;  addenda  to  21. 

DAM  AGES— (See  Liquidated  Damages.) 

breach  of  implied  promise,  action  lies,  though  no  actual  damage  be  sus- 
tained, and  instances,  16,  17,  685,  and  note  (h). 
paying  money  or  damages  into  court,  686,  note  (.). 
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DAMAGES- 
ID  action  for  a  fixed  debt  iu  general,  jury  should  give  the  sum  specified, 

683. 
reduction  on  account  of  part  failure  of  consideration,  insufficiency  of 

goods  or  work,  367,  451,574,  575. 
in  cases  of  extravagant  and  absurd  contract,  when  jury  may  g^ve  real  and 

fair  amount  of  damage,  683. 
consequential  or  special  damage,  683,  688. 
instances,  breach  of  vrarranty,    re-sale  ^ith  warranty,  broker  buying 

inferior  goods  for  principal  who  supplied  another,  &c,,  683,  684. 
damages  in  action  for  not  accepting  or  delivering  goods,  or  not  replacing 

stock,  684,  685. 
defendant  a  wrong  doer,  bond  to  resign  living,  685. 
in  action  for  use  and  occupation,  685. 
damages  for  probable /u/ur^  loss,  686. 
interest  when  recoverable  as  damages,  503,  and  note  (/). 
damages,  how  assessed,  when  by  jury,  when  by  master,  686,  687. 
excessive,  or  too  small  damages,  verdict  or  inquisition,  how  corrected, 

687,  688. 
statement  of  damages  in  the  declaraiion,  &c.,  688. 

DATE- 

distinction  between  date  and  time  of  execution   of  contract,  565,  and 

addenda  to,  ibid, 
DEATH— 

revokes  authority  of  principal,  1 73,  note  (c). 

death  of  husband  revokes  wife's  power  to  bind  his  estate  by  contract,  does 

not  in  general  destroy  contract,  81,  219,  220,  and  addenda  to  81  and 

220. 
exceptions  if  personal  contract,  81,  291,  220  ;  691,  addenda  to  81. 
contract  to  let  carriage  and  repair  it,  is  a  personal  contract,  571,  572. 
does  not  destroy  yearly  tenancy,  271. 
death  of  incumbent  determines  composition  for  tithes,  d72« 
annuls  promise  of  marriage,  though  broken  in  life-time,  &c.,  429. 
apportionment  of  servants*  wages,  &c.  in  case  of  death,  459,  note  (r), 

569 — (See  Apportionment). 

DECEIT— (See  Fraud), 
action  for,  329. 

DECREE  IN  EQUITY— 
liability  on,  20,  21. 

DEEDS — (See  Specialty,  Voluntary/  Conveyances,  Fraud). 

DEFENCES  TO  ACTIONS  ON  CONTRACTS— 

1 .  Performance  of  the  contract,  and  in  excuse  thereof  by  reason  of  the 
plaiutiH  *8  non-performance  of  a  condition  precedent  or  on  account  of 
a  failure  of  consideration,  &c. — (See  Performance),  562,  563. 
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DEFENCES  TO  ACTIONS  ON  CONTRACTS— <«wi/ijtii«£) 

2.  Payment — (See  Payment),  575. 

3.  Accord  and  Sati8faction--(See  that  title>  589. 

4.  That  a  bill  of  exchange  or  other  negodable  security  has  been  taken  fior 

the  debt— (See  Bill  of  Exchange),  593. 

5.  Release  of  the  daim  by  the  act  of  the  party,  or  by  operation  of  kw— 

{Se^  Release),  %0\. 

6.  Another  action  pending;  judgment  before  recovered,  &a— (See  "  Jji> 

other  action  pending,**  and  **  Judgment  recovered*'),  610. 

7.  Arbitrament  and  award — (See  that  title^  613. 

8.  A  Tender  of  the  debt— (See  Tender),  616. 

9.  The  Statute  of  Limitations— (See  lAmitaHont),  626. 

10.  A  set-off— (See  that  title),  657. 

11.  Infancy  of  defendant— (See  Infant),  671. 

12.  Coverture  of  defendant— (See  Husband  and  W^e),  672. 

13.  Bankruptcy  and  certificate — (See  Bankrupt),  673. 

14.  Discharge  under  the  Insolvent  Act—- (See  Insolvent),  674. 

DEMAND— 

when  necessary— (See  Performance,  Request),  563,  566—568. 
demand  to  defeat  tender,  623,  624. 

DEMISE— (See  LanMord  and  Tenant), 

DEMURRAGE— 

captain  cannot  sue  for,  185,  note  (g). 

DEPOSIT— 

liability  of  bailee  by  deposit,  374,  376,  377. 

action  to  recover  deposit  on  sale  of  realty,  246,  488,  489. 

on  sale  of  goods,  351,  362,369. 

or  against  stakeholders,  486,  487. 

DESTRUCTION— 

of  written  agreement,  does  not  discharge  it,  610. 

DISCLAIMER  OF  LANDLORDS  TITLE— 
notice  to  quit  not  necessary,  272. 

DISTRESS- 

only  lies  on  express  demise  at  certain  rent,  259,  note  (o). 

not  on  implied  tenancy,  by  entering  under  agreement  for  future  lease,  259 

guarantee  in  consideration  of  withdrawing,  406—409. 

remedy  of  tenant  distrained  on  for  ground  rent,  467, 468, 266,  note  (s),  398. 

399. 
or  taxes,  408,  note  (/). 

whether  may  bring  money  had  and  received,  if  dbtrcss  and  sale  wrong- 
ful, 498,  479. 
may  for  extortionate  overcharges,  497,  498. 
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DRUGGIST— 

chemists'  and  druggists'  qualification,  &c.,  438, 439. 
brewers*  druggist,  335,  333, 334. 

DRUNKARD— 

liability  on  his  contracts,  113. 
fraud  on  him,  113,  and  note  (6). 

DURESS— 

nature,  meanmg,  and  efi*ect  of  dureu,  or  illegal  force  or  violence,  to  ob- 
tain contract,  167,  168. 
threats,  169. 

by  whom  suffered,  169,  170. 
effect  of  subsequent  recognition,  170. 
must  now  be  pleaded  specially,  see  addenda  to  1 70. 

DUTY,  BREACH  OF— 

contract  creating  it,  bad,  526. 

EARNEST— 

payment  of ;  effect  as  to  vesting  property  in  goods  in  vendee,  298, 299. 
payment  of,  under  Statute  of  Frauds,  313,  314. 

EASEMENT— 

grant  of,  to  be  by  deed,  56,  note  (z). 

licence  to  use  land,  whether  to  be  in  writing,  243. 

EAST  INDIA  COMPANY— 

sale  of  command  of  ship,  &C.,  523. 

ELECTION— 

election,  in  case  of  alternative  contract,  as  to  performance,  563,  564, 620. 

EMBLEMENTS— 

tenant's  right  to,  on  quitting,  291 ;  696,  697,  addenda  to  291. 

ENEMY— 

contracts  with  aliens — (See  AUens),  150, 151. 
tradmg  with,  150,  151,  527. 

ENGROSSING- 

buying  up  goods,  331. 

EQUITY- 

bill  in,  to  discover  promise  of  marriage,  425,  note  (z). 

equity  of  redemption,  assignment  of,  good  consideration,  36»  37. 

EQUITY  OF  REDEMPTION- 

agreement  to  release,  &c^  good  consideration,  36, 37. 

ESTATES— (See  Frauds,  Statute  of:  Landlord  and  Tenant;  Vendors  and  Pur- 
chasers), 

estate  at  will,  whether  the  granting  it  be  a  good  consideration,  39. 
grant  of  estate  "  for  life*'  means  life  of  grantee,  79. 
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ESTOPPEL- 

nature  and  application  of  the  doctrine.  5,  6,  and  note  (/}. 
receipt  is  not  concluswe,  6,  note  (/). 
nor  bill  of  lading,  6,  note  (/). 
nor  account  stated,  511. 

when  a  verdict  is  an  estoppel  in  defendant's  favour,  612. 
tenant  estopped  from  disputing  landlord's  title— (See  Landlord  ami  7TemMi\ 
264—266. 
EVICTION- 

tenant  in  general  estopped  from  denying  landlord's  title,  264. 
rent  ceases,  if  tenant  evicted  by  superior  title,  266,  and  note  (9). 
eviction  from  part  by  landlord,  262. 
EVIDENCE- 

rule  that  parol  evidence  not  received  to  contraeSd,  Ac,  written  agree- 
ment, 81,  82. 
when  relief  in  equity,  if  fraud  or  mistake,  82;  note  (A), 
agreement  by  attorney  to  receive  partner,  not  an  attorney,  cannot  prove 
by  parol ;  he  was  not  to  be  received  till  admitted  as  an  attorney,  B2. 
and  even  on  mercantile  contract,  if  meaning  of  ordinary  expressions  dev, 

cannot  prove  orally  a  custom  to  the  contrary  ;  instances,  82, 83. 
and  custom  of  country  as  to  outgoing  tenant's  allowance  excluded,  if  ex- 
press stipulations  in  lease,  83  ;  690,  addenda  to  21. 
bills  and  notes  not  varied  by  parol,  84. 
so  lease,  as  to  ume  of  holding,  old  or  new  style,  84. 
cannot  conuect  distinct  writings  by  parol,  if  they  do  not  refer  to  each 

other,  85. 
general  rule  as  to  explaining  written  instrument   by  parol,   ambiguitas 

patens  and  laterutt  85. 
if  uncertainty  on  face  of  instrument,  it  is  void,  86. 
as  \iTitten  contract,  showing  no  consideration,  86. 
or  showing  only  one  of  several  considerations,  86,  note  (w). 
instances  explaining  latent  ambiguity,  86,  87. 

parol  evidence  to  show  party  was  only  an  agent,  or  had  a  partner,  86. 
to  explain  receipt,  S6,  87. 

contemporaneous  acts  of  parties,  when  provable,  to  explain,  87. 
whether  blajiA  can  be  supplied  by  parol,  87. 

cannot  add  a  term  by  parol  to  written  contract ;  69 1 ,  addenda  to  87. 
whether  may  show  price  if  omitted  in  written  sale,  87 ;  691,  addenda  to  87. 
as  that  tenant  should  pay  land  tax,  lease  being  silent,  87. 
what  passes  by  parol  not  provable,  if  there  be  finally  an  agreement  in 

writing,  88  ;  691,  addenda  to  87. 
but  may  by  parol  add  terms  constituting  a  collateral  agreement,  or  con- 
tinuing a  contract,  when,  88,  89. 
or  may  annex  usual  terms  not  noticed,  or  show  implied  incidents,  88—91). 
dispensing  by  parol  with  part  of  terras  or  conditions  of  sale,  90  ;  691,  ad- 
denda to  87,  88. 
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EVIDENCE— 

discharge  by  parol  before  breach,  603 ;  702,  addenda  to  603. 
accord  and  satisfaction  by  parol,  569 ;  702,  addenda  to  603. 
may  by  parol  show  fraud  or  illegality,  90,  91. 

EXCEPTION— 

in  contract,  &c.,  how  construed,  71,  72,  73,  79,  80. 

EXCHANGE— 

contract  for  the  exchange  of  goods,  297, 298. 

must,  before  action,  demand  goods,  568. 

agent  employed  to  tellihem  cannot  exchange,  576,  577. 

EXCISE  OFFICERS— 

duty  o(  in  taking  care  of  goods  in  their  hands,  374,  note  (cQ. 

EXECUTION— 

sale,  when  fraudulent,  against,  324. 

EXECUTORS  AND  ADMINISTRATORS— 

may  without  being  named  sue  and  be  sued,  death  does  not  in  general 

revoke  contract,  81,  219,220;  and  691,  addenda  to  81,  220. 
promise  by,  to  pay    'pertonaUy^  void  without  new  consideration,  217, 

45,46. 
and  unless  in  writing;  and  nature  of  memorandum^  217. 
promise  to  pay,  "  when  assets  received,"  meaning  of,  219, 63,  note  (o). 
not  liable  for  debt  without  assets,  217. 
not  liable  to  be  sued  for  legacy,  or  distributive  share,  unless,  &c.,  217, 

218,  477. 
as  to  liability  of,  on  lease,  &Cn  granted  to  testator,  218. 
liability  for  funeral  expenses;  on  bills;  on  award,  &c.,  219. 
may  declare  as  executor  when  money  will  be  assets,  219,  220. 
instances,  goods,  monies,  219,  220. 
or  for  work  and  materials  if  he  continue  contract  afler  death,  addenda  to, 

220,81. 
account  stated  with  him  as  such,  509. 
on  which  of  the  items  in  money  counts  he  may  be  sued,  220. 
declaration  on  promise  by  him,  220,  note  (jr). 
liability  as  to  costs,  220. 
set-off  of  private  debt,  &c.,  664,  665. 
suing  for  money  due  after  the  death,  debt  from  testator  cannot  be  set-off, 

664,665. 
cannot  charge  for  their  trouble,  431. 
payment  to  one  only  of  a  debt,  577. 

extinguishment  by  creditor  making  debtor  his  executor,  607. 
EXPRESS  PROMISE— 

as  distinguished  from  implied,  16—21. 
extinguishes  the  latter,  21. 

EXTINGUISHMENT— {Sec  Release,  Merger,  Death), 
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FAIRS— 

sale  in  market  overt,  S04,  905. 

FALSE  PRETENCES— 

sale  of  goods  obtained  by,  right  of  owner,  329. 
goods  obtained  by,  no  property  passes,  321, 323. 

FATHERr-(See  Parent  and  ChUd:  Infant :  Bastard), 

FEME  COVERT  AND  FEME  SOLE^^ee  Husband,  Wife). 

FIGHT— 

contract  to  fight,  &c.,  526. 

FIRE— 

Statute  of  Anne,  liability  in  case  of,  379,  note  (/). 

FIRE  WORKS— 
sale  of,  339. 

FIXTURES— 

1.  In  general,  nature  of,  &Cn  280 — ^282. 

transfer  of  fixtures,  282,283. 

as  to  stamping  contract  relating  to,  105,  106. 

Statute  of  Frauds  reladng  to,  282. 

how  and  on  what  count  price  recoverable,  283,  284^  350.' 

2.  Between  landlord  and  tenant. 

1.  Independently  of  contract,  284 — 289. 

immaterial  what  may  be  nature  or  extent  of  tenancy,  289. 

1.  Alphabetical  list  of   things    not    removable,   285,  and 

addenda  to  id, 

2.  Of  things  removable,  not  trade  fixtures,  286,  287. 

3.  Of  fra(fc  fixtures,  287. 

4.  Of  (^u^Z/W  articles,  288. 

2.  Of  fixtures  as  affected  by  express  contract. 

covenant  to  leave  or  repsdr  fixtures,  &c,  289, 290. 

right  to  use  them  only,  290. 

selling  them  without  title,  355,  note  (9). 

3.  As  between  out-going  and  in-coming  tenants. 

ingeneral,  290,  291, 
stamp  on  contract,  105,  106. 

FORBEARANCE— (See  Guarantee). 

a  good  consideration,  and  when  not,  30 — 32 ;  689, 690— (See  Connderation). 
a  sufficient  consideration,  though  more  than  debt  to  be  paid,  29. 
good,  though  as  to  part  consideration  futile,  51,  52;  689,  690. 

FOREIGN  CONTRACT  AND  LAW— 

construction  as  to  lex  lociy  and  instances,  76,  77. 

exception,  revenue  law  of  foreign  country  not  noticed,  77,  521. 
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FOREIGN  CONTRACT  AND  LAW— 

and  the  remedy  here  not  governed  by  foreign  law  as  to  arrest,  Statute  of 

Limitations,  &c.,  78,  79. 
agreement  abroad  not  to  sue  here,  78,  79. 
dealing  in  foreign  stock,  &c.,  552,  554. 
effect  of  foreign  judgment,  here,  613. 

FORGERY— 

money  had  and  received  to  recover  amount  of  forged  bill  or  check  paid 

by  mistake,  470,  493—495. 
banker's  paying  forged  bill,  &c.-- (See  Bankers). 

FORESTALLING— 
such  contract  void,  331. 

FORM  OF  AGREEMENT— (See  Coniracts,  Construction,  Certainty),  55. 
no  particular  form  required,  61. 

FRAUD— 

of  contracts  void  for  frautL 

general  rules  as  to  effect  of  fraud,  527,  528. 
fraud  of  agent,  528. 

only  party  cheated  can  avoid  the  bargain  for  fraud,  528. 

when  contract  good  between  the  parties,  528,  and  note  (/). 

in  what  fraud  consists — misrepresentation,  concealment  of  material 
fact,  528— 530. 

misrepresentation  of  legal  effect  of  contract,  529. 

misrepresentation  of  fact  not  material,  if  other  party  knew  the  truth, 
529. 

horse  dealer's  misrepresentation  as  to  horse,  529,  note  (y). 

misrepresentation,  not  fraudulent^  and  not  embodied  in  contract,  im- 
material, except  in  case  of  insurances,  530,531. 

misrepresentation  of  (act  known  to  be  untrue,  but  without  fraud,  when 
case  lies,  530,  note  (</),  and  354,  note  (t). 

inadequacy  of  consideration,  weakness  of  intellect,  when  evidence  of 
fraud,  530. 

alteration  of  instrument,  when  a  fraud — (See  Alteration),  531,  608. 

fraud  on  third  persons,  as  on  creditors  of  debtor  compounding  with 
him  by  privately  securing  greater  benefit,  &c,  534,  535. 

but  creditor  agreeing  to  rign  not  barred  from  proceeding  if  his  rigna- 
ture  to  deed  refused,  601,  note  (/). 

when  may  proceed  on  collateral  securities,  532,  and  note  (t), 

cannot  sign  composition  deed  for  part  only  of  demand,  533,  and 
addenda  to,  id, 

if  private  arrangement  void,  subsequent  security  for  additional  pay- 
ment, also  void,  533,  534. 
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FR  WD—icanlinued) 

recovering  back  over  payment,  584,  note  (y),  497. 

subsequent  promise  or  security,  Stc^  good,  if  not  in  pursnaDce  of 

former  private  bargsdn,  534. 
fraud  on  creditors  of  insolvent  mider  insolvent  act,  prefiereaoev  &c^ 

534. 
omitting  debt  in  schedule,  addenda  to,  ibid,  and  to  675,  note  («). 
contract  vrith  bankrupt  to  procure  cheap  sale  from  assignee,  535. 
fraud  on  parties  collaterally  interested  in  a  contract,  or  on  surety  or 

guarantee,  418,  419. 
secret  agreement  for  laiger  price,  pomidage  for  recommendation,  &c 

535. 
on  third  person  paying  composition  on  debt  of  debtor,  535. 
puffers  at  an  auction,  239,  535,  and  note  (g). 
sale,  when  fraudulent  as  to  third  person,  &c.— (See  Saie  ofGcodt). 
fraud  on  party  having  appointment  to  office  to  make  agreement  as  to 

appointment,  &c.,  vrithout  his  knowledge,  536. 
fraudulent  sales — (Sec  Sale  of  Goods),  321. 
fraudulent  conveyances,  when  voluntary,  are  deemed  so,  5,  notes, 
to  cheat  creditors,  324. 

may  by  parol  prove  fraud,  though  written  agreement,  90,  91. 
remedy  where  goods  obtained  by,  823,  329. 
representation  of  character  or  <»edit  of  another,  to  be  in  writing, 

330,  106. 
fraudulent  misrepresentations  —  (See    Warrttnfy,  Tkle,  Repretenia- 

tioiii). 
fraud  on  surety  by  .private  bargiun  with  creditor  or  debtor,  418,  419. 
money    had   and   received   to   recover  money   obtained   by  fraud, 

496,  497. 
fraudulent  recent  by  one  of  several  creditors,  575,  576. 
or  by  a  trustee,  addenda  to  576. 
fraudulent  release  in  these  cases,  605,  606. 
whether  fraud  prevents  operation   of  Statute  of  Limitations,  &.c^ 

639,  656. 

FRAUDS,  STATUTE  OF— 

when  writing  in  general  required  by,  56 — 61. 

object  of  the  statute ;  praised ;  by  whom  drawn,  &c.,  56,  and  note  (a). 

consideration  necessary,  though  written  agreement,  56,  and  note  (a). 

and  must  be  shown  in  guarantee — (See  Gtiarantee),  410. 

does  not  alter  nature  of  contract,  410. 

effect  of  contract  being  avoided  by  m  part — (See  Consideration),  244. 

the  first  and  second  sections  as  to  the  creation  of  a  title  to  land,  57,  240. 

255. 
the  third  section  as  to  the  asxignvient  and  surrender  of  terms,  262 — 264. 
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FRAUDS,  STATUTE  OF— 

and  to  demises  of  realty  and  contracts  for  same,  57,  255—257, 240. 
the  fourth  section — 

1.  To  charge  c-jr^cti/or  personally— (See  Executors%57, 

2.  As  to  guarantees  for  debt  of  another — (See  Guarantees)^  402—418. 

3.  Agreements  in  consideration  of  marriage— ^See  Marriage),  425, 

426. 

4.  Contract  for  sale  of  land,  or  interest  therein— (See  Vendors  and 

Purchasers),  240. 
crops,  trees,  underwood,  casements,    &c.,    whether   within, 

241—245. 
fixtures,  283. 

5.  Agreements  not  to  be  performed  in  a  year. 

means  final  completion  in  a  year,  and  so  must  be  understood  at 

the  time,  57. 
contract  to  take  in  at  intervals  parts  of  extensive  work,  57,  58. 
agreement  to  let  carriage  or  hiring  of  servant,  58. 
does  not  apply,  if  contingent,  whether  will  occur  in  a  year,  58. 
how  applies  to  sale  of  goods  delivered  within  the  year,  58. 
The  seventeenth  section  as  to  the  sale  of  goods — (See  Sale  of  Goods),  305. 
agreement  required  by  statute  need  not  be  in  any  particular  form,  59. 
indorsements  on  draft  lease,  signature  in  subscription  book,  59. 
signature  to  separate  paper  referring  to  another,  &c.,  59. 
offer  must  be  accepted  in  writing — (See  Offer),  59. 
signature  of  party  or  agent,  59. 

agreement  or  letter  "  I  promise,*  without  signature,  59,  60. 
printing,  pencil,  sufficient,  60, 6 1 . 
signature  by  one  party  for  the  other,  60,  318,  319. 
authority  to  sign,  when  must  be  in  writing,  60. 

FREIGHT— 

when  cannot  be  apportioned*  voyage  being  incomplete,  569, 570,  575.       , 
commission  on,  43^),  note  (f>). 

FUNERAL  EXPENCES— 
liability  of  executors,  219. 
liability  of  husband,  469,  470. 

GAME- 

sale  o(  337,  338. 

GAMING— (See  Horse  Racing). 

statutes  against,  common  law,  549,  550. 

loss  at  one  sitting,  550,  and  note  (g). 

common  gaming  house,  550. 

money  less  than  lOL,  fairly  won,  recoverable,  550,  551. 

cricket,  and  other  games  of  skill,  551,  and  addenda  to,  id. 
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betting  on  players,  551. 
work  and  labour  in  running  race,  551. 
securities,  bills,  &c,  for  money  won,  551,  552. 
money  lent  to  play  with,  or  money  paid  for  loM,  552. 
wagers— (See  Wagers),  894. 
wagering  policies,  552. 

GENERAL  ISSUE  IN  ASSUMPSIT-<See  Olttervations  in  Notet  to  Oe 
SJererU  Defences,  List  thereof,  and  TUle^  Defenceg.) 

GIFT— 

not  efiective  if  not  by  deed  or  delivery,  44,  48. 
gratuitous  pronuses,  42. 

GOODS  SOLD— (See  Sale  of  Goods), 

common  count  for,  when  lies  and  when  not,  848—350,812,  818. 
when,  if  goods  obtained  by  fraud,  828. 

GOODWILL  OF  BUSINESS— 

sale  of,  and  agreement  to  recommend  customers,  585,  and  note  (e), 

nusrepresentation  as  to,  584. 

agreement  not  to  practise  on  sale  of,  519, 520. 

GOVERNMENT  AGENTS— 

liability  o^  &c  on  their  contracts,  224, 225. 

GRATUITOUS  PROMISE— 

are  void — (See  Consideration),  42,  &c. 
gifls,  44,  48. 

GRATUITOUS  WORK— 

contract  to  do   work  without  reward— (See  Consideration,   Services,  and 
Work),  83—86. 

GUARANTEES  AND  INDEMNITIES— 
1 .  Of  the  general  nature  of  a  guarantee,  &c 

must  be  9l  principal  debtor  liable,  397,  and  addenda  to  id. 
guarantee  for  a  married  woman  or  infant,  &c.,  897,  and  addenda,  409. 
acting  as  agent  without  authority,  897,  188, 184. 
must  be  an  express  consideration,  though  in  promise  in  writing,  and 

instances,  898,  45. 
creditor  need  not  bind  himself  to  supply  goods  on  guarantee  to  ptj 

for  goods,  398. 
construction  of  guarantee,  79,  398. 
recital  in,  &c.,  417,  418. 

promise  to  indorse  bills  for  commission,  how  construed,  66, 424. 
by  broker  against  loss  on  resale,  424. 
guarantee,  if  loan  or  cre<Ut  for  goods  to  third  party,  how  construed, 

420,421,464. 
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construction  of  bond,  &c.,  to  be  surety  for  a  person  as  clerk,  officer, 
Scc^  414_416. 

guarantee  by  one  partner  for  firm,  202, 203. 

engagement  that  another  person  should  concur  in  an  act,  binding  if  a 
consideration  exist,  51. 


implied,  by  landlord  to  tenant  against  ground  rent,  266,  note  («),  396» 

899, 467,  468,  and  698;  addenda  to,  899. 
to  distraining  broker,  bail,  or  surety,  &c^  898,  899. 
by  assignee  of  lease  to  indemnify  lessee,  698,  addenda  to,  899. 
if  a  party  do  an  act  apparerUfy  lawful  for  another,  899,  400. 
indemnity  to  sheriff,  527. 

when  money  paid  lies  by  surety  or  other  persons  paying  defendant's 
debt,  &€.,  on  express  or  implied  indemnity,  467—474.    (See 
Money  Paid.) 
contribution  between  wrong  doers,  400,  478. 
between  sureties,  471. 

one  surety  indemnifying  the  other,  471, 472,  and  notes, 
to  accommodation  acceptor,  400,  401, 471, 472. 
when  indemnity  does  not  extend  to  costs  of  defending  claims  of  cre- 
ditor, 401, 402,  and  notes,  470,  471,  472. 
when  a  moral  obligation  to  indemnify  suffices  for  a  promise,  42, 52, 68. 
sufficient  consideration  that  plaintiff  would  allow  defence  of  action 
agunst  him  to  proceed,  defendant  being  interested  in  question, 
28^29. 
continuing  consideration,  when  suffident  for  promise  to  indemnify,  54. 
covenant  to  pay  annuity  to  third  person,  and  indemnify  plaintiff, 

broken  if  nonpayment,  though  no  damage,  75. 
Statute  of  Limitations,  when  commences,  636. 
2.  Guarantees,  how  affected  by  the  Statute  of  Frauds- 
enactment  of  statute  29  Car.  II.  requiring  writing  signed,  402. 
and   of  Lord  Tenterden*s  act,   as   to  false    representations   of 
credit,  &c  of  third  person,  to  be  in  writing,  id.  note  (u). 
1.  When  the  Statute  of  Frauds  applies — 

only  to  cotiaieral  engagements,  and  where  some  credit  is  giren 

to  third  party  ;  instances,  402—410. 
circumstances  to  be  considered,  403,  404. 
attorney's  refusal  to  continue  action  without  guarantee— statute 

applies,  404. 
in  connderation  of  withdrawing  record  in  action  for  unadmit- 
ted assault  agunst  third  party,  405. 
to  pay  damages  in  consideration  of  forbearance  to  sue  third 

person,  405. 
guarantee  of  del  credere  agent,  171. 

statute  does  not  apply  where  no  credit  to  the  third  party, 
though  delirery  to  him,  405, 406. 

Sb 
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instances  of  original  cre^  not  being  giren  to  defendant,  406f 

407. 
and  of  statute  not  applying — defendant  ndstng  a  new  cooside- 

ration,  and  in  effect  purchasing  debt  by  taking  goods,  kc^ 

on  which  creditor  had  a  lien,  or  means  of  getting  paid,  406. 
as  promise  to  pay  landlord  rent,  if  he  would  not  distrain,  &c 

406,407. 
or  to  pay  debt  if  Gen  or  bill  of  sale  given  up,  407,  406. 
to  give  bail  bond  if  no  arrest,  408. 
writing  not  necessary  if  the  original  debt  is  to  ceatt  entirdj 

and  debt  b  purchased,  id, 
in  consideration  plaintiff  would  discharge  defendant  out  of 

execution,  id. 
guarantee  for  in&nt  or  married  woman,  400 ;  397,  addenda  to  ii 
not  necessary,  if  defendant  were  originally  partly  liable,  id. 
to  pay  money  on  transfer  of  debt  due  from  third  person  oo 

substitution  of  debtor,  id 
to  indemnify  surety,  or  if  party  would  continue  to  defead 

suit,  &a,  409,  410. 
by  one  surety  to  indemnify  co-surety,  472,  note  (k}. 

2.  Of  the  Farm  and  Bequintes  of  a  written  contract  to  guarantee- 

consideration,  must  appear  on  fiu;e  of  the  writing  itsel(— 

instances  of  insufficient  memoranda,  4 1 0—4 1 2. 

if  ambiguous,  void,  411. 

effect,  if  bad  as  to  part,  but  good  as  to  another  provisioo 
therein,  411,  412. 

when  the  consideration  sufficiently  appears  and  can  be  col- 
lected, and  instances,  412,  413. 

express  and  peut  consideration,  and  no  nrw  consideratioa,4l3. 

sufficient  if  it  can  be  collected  from  connected  correspondence, 
instances,  413,  414. 

to  pay  "  with  interest,"  219,  note  (n). 

bill  of  exchange  for  debt  of  third  person,  an  exception,  414 
and  note  (h). 

parol  evidence  to  explain  who  was  the  principal,  &c^  86,  691 
(see  Evidence). 

3.  To  what  extent  sureties  are  liable — 

surety  for  person  in  office  of  limited  duration,  414,  415. 
only  for  things  included  in  office  at  time  of  engagement,  415. 
for  "  A."  does  not  extend  to  him  and  partner,  &c.,  415, 416. 
of  a  continuing  or  standing  guarantee,  or  a  guarantee  for  a 

certain  debt  or  one  transaction  only,  instances  of  each, 

416,417. 
warrant  of  attorney,  how  considered,  417,  note  (A), 
recalling  continuing  guarantee  or  security,  416,  note  (jr). 
must  make  demand,  &c.,  on  surety,  568,  and  note  (/). 
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remedy :  must  declare  specially,  403,  note  (^). 
arrestiug  surety,  affidavit,  &c,  417, 418,  660,  note  (k). 
cotts  incurred,  when  recoverable,  398,401. 
4%  Surety,  how  dischaiged — 

by  conduct  of  the  creditor  inconsistent  with  the  contract,  418. 
fraud,  &C.,  or  secret  arrangement,  418,  419. 
signing  note  on  faith  that  another  surety  would  join,  419. 
whether  by  composition  deed  with  debtor,  id,  and  notes  (o) 

and  («),  421,  422.    (See  Composition.) 
or  Mgning  hb  certificate,  422. 
giving  time  to  principal:   general  principle,  and  instances, 

419,  420. 

taking  bis  bill,  422,  and  note  (k),  428. 
not  by  mere  forbearance  or  neglect  to  sue  or  examine  ac- 
counts, 421,  422. 
or  taking  merely  further  security,  id, 
release  or  agreement  to  release — (See  JRelease),  419,  606. 
by  altering  terms  of  agreement,  substituting  others  in  lieu,  &c., 

420,  421. 

guarantee  for  credU  or  loan  to  third  party,  how  broken,  kl, 
guarantee  by  tpecialty — no  discharge  by  parol  or  written 

agreement.  Sec,  with  principal,  423. 
in  case  of  bills  of  exchange,  when  time  given,  discharges  any 

and  what  parties,  423,  424,  and  notes, 
discharging  surety  by  loss  of  securities,  Sec,  424. 
guarantee  to  indorse  bills  for  third  person,  must  be  presented 

for  indorsement  in  reasonable  time,  id. 
by  broker,  to  indemnify  on  loss  by  resale,  kc,  same  principle, 

id. 

HACKNEY  COACHMAN— 381,  note  (0- 

HEALTH— 

contracts  injurious  to,  334,  335,  527,  540. 

HEIR— 

land  liable  in  equity  for  simple  contract  debt,  although  debtor  not  a  trader 

—(See  Land),  6,  7,  and  addenda  to,  id. 
promise  by  heir  to  pay  ancestoi's  debt,  SO. 
liability  of  heir,  &c.,"r^ated  by  statute,  1  W.  IV.,  c.  47—6,  and 

addenda  to,  id, 
when  liable,  and  may  sue  on  contract  to  sell  land.  Sec,  696,  addenda  to  246. 

HIRE  OF  GOODS— 

liability  of  hirer  of  goods,  380. 

implied  promise  of  hirer,  64. 

promise  to  deliver  horse,  Slc^  it  dies,  no  liability,  569,  note  (n). 

written  contract,  when  may  add  terms  by  parol,  88. 

dB2 
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married  women  hiring  goods,  146,  note  (t). 

loss  bj  accident  in  case  of  bailees,  873, 452. 

contract  to*  let  and  repair  carriage  is  a  personal  contract,  disduoged  bj 

transfer  thereof  bj  coachmaker,  571, 572. 
stamp  on  contract,  104. 

HORSE— 

hirer  o^  what  he  impliedly  promises,  (See  Bailments),  64,  880. 

sale  of  stolen  horses^  805,  note  (o). 

sale  of,  within  Statute  of  Frauds,  805,  note  (b\  809. 

indictment  for  conspiracy  to  sell  unsound  horse,  829,  note  (ky 

warranty  o^  859,  861,  862,  869,  870. 

unsoundness  oi,  868. 

horse  racing,  552, 558. 

HORSE  RACING-<See  Gaming). 
when  legal ;  bets  on.  Sec,  552,  558. 

HUSBAND  AND  WIFE- 

1.  Of  the  effect  of  marriage  upon  the  contract  of  ^feme  sole — 

benefit  of  vest  only  conddionalhf  in  husband ;  she  most  join,  and  if 

she  sunriye,  she  is  entitled,  128^  129. 
his  liability  upon  such  contract,  129, 510. 
on  account  stated  as  to  her  debt  dum  tela,  510. 
she  is  liable  if  she  survive,  180. 
get-off  in  case  of,  665. 
effect  of  feme  creditor  marrying  her  debtor,  607. 

2.  Of  the  contracts  of  a  married  woman  made  during  marriage — 

1.  Of  the  husband's  rights  thereon,  130,  131. 

2.  Of  Atf  LIABILITY  upon  such  contracts,  id. 

1.  In  general,  rests  on  agency,  131,  and  addenda  to  id. 

his  death  revokes  her  implied  power,  132. 

2.  On  her  contracts — 

1 .  During  co/Mi6ito/ion~strong  presumption  of  his  aulko- 

rity  and  liability  m  general,  132,  133. 
even  though  adultery  during  that  time,  133. 
liability  for  extravagant  articles  he  saw  her  wear, 

133,  134. 
but  cohabitation  not  conclusive, 
exceptions  \£sheonfy  was  trusted,  135,  136. 
and  cases  where  extravagant  articles  ordered  not 

suitable,  and  no  evidence  that  he  assented, 

&c ,  136—139. 
question  for  a  jury,  when,  187,  note  (x),  692. 
his  liability  if  she  trade,  138. 
difference  between  his  general  and  special  notice 

not  to  deal  with  her,  id. 
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money /M  to  her,  138,  139,464. 

reconciliation  after  her  elopement,  139. 

liability  if  no  marriage,  but  cohabitation,  id, 

2.  Separation  by  content,  or  act  of  husband; — semble, 

separation  deed  valid  at  law,  except  it  pre* 

vent  reconciliation,  &&,  140,  523,  692. 
separation  deed — she  not  liable;  nor  is  he,  if 

he  pay  allowance,  140. 
liability  if  divorce,  or  pending  suit  in  spiritual 

court,  140—142. 
if  goods  supplied  during  separation,  tradesman 

must  inquire,  141. 
and  prove  his  liability,  142. 
effect  of  his  promise,  or  if  conditional,  id. 
effect  of  her  having  income  of  her  own,  id, 
his  liability  if  he  wrongfully  turn  her  away,  I42> 

143. 
or  compel  her  to  go,  143,  144. 
liable  to  attorney  defending  her,  &&>  144. 

3.  Of  her  contracts  during  separatum  by  her  act,  &c. 

not  liable  if  she  commit  adultery,  though,  &c., 

144,  145. 
or  leave  him  without  Ms  consent,  &c.,  145. 
as  to  notice  in  such  case  not  to  trust,  145. 
semble,  not  necessary,  141, 142, 692;  addenda  to, 

145. 
not  liable  if  she  live  away  agunst  his  wUl,  though 
separation  by  consent,  692 ;  addenda  to,  145. 
his  liability  if  she  be  in  prison,  id, 
her  adultery  no  answer  to  action  on  his  covenant 

in  separation  deed,  id, 
effect  of  recondliation,  692,  addenda  to  145. 
3.  When  2ifeme  covert  may  be  considered  as  a  feme  sole,  as  to  her  con- 
tracts during  marriage, 
in  general  she  cannot  be  sued  though  she  passed  as  unmarried, 

&c — and  her  contract  void,  146. 
although  separation  deed  or  divorce  a  mensd,  146, 147. 
nor  is  her  executor,  id, 
exception  if  he  be  transported,  &c.,  147. 
effect  if  he  remain  after  conviction,  or  do  not  return  home,  id, 
wife  of  ALIEN  or  Englishman  abroad,  whether  liable,  148. 
wife  of  absconded  bankrupt,  id, 
wife  sole  trader  in  London,  148,  149. 
after  divorce  a  vinculo,  149. 

when  she  may  join  with  husband,  as  meritorious  canse  of  action 
or  sue  after  his  death,  149,  and  notes,  150. 
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her  prouuse  after  his  death  to  pay  debt  during  coTeitore,  41, 28. 

she  may  be  exec«triz— Nole^  to  her  as  such,  from  husband,  effect 
o(  150. 

purchase  of  hmd  by,  286. 

plea  of  coTcrture— «md0fMr,  hc^  672. 
IDIOT— (See  Xon  Campos)  109— lia 

ILLEGAL  CONTRACTS- 
In  general, 

the  general  prindple  is,  that  no  cause  of  action  can  be  founded  oi 

an  illegal  transaction,  and  why,  513,  514. 

mala  prohHita — mala  m  te,  540. 

the  public  benefit  b  the  principle,  noi  defendant* t  adoamiage  or 
merUif  514. 

no  presumption  that  contract  was  illegal,  and  instances,  515. 

no  presumption  oX fraud,  515. 

effect  of  pari  only  of  the  consideration  being  bad,  536 — 538. 
Illegal  sales  of  goods  (see  Sale  of  Goods). 

Money  paid  on,  when  recoTcrable  (see  Money  had  and  recehed),  499, 486. 
May  prove  by  parol  illegal  consideraidon,  though  agreement  in  wiiting 

or  under  seal,  90,  91,  513,  514. 
Section  L  Of  contracts,  illegal  at  common  law. 

1.  Immoral  contracts, 

future  cohabitation — ^past  seduction,  &C.,  516, 517. 

hond  to  prostitute,  id, 

promise  not  under  seal  to  kept  mistress,  517,  518. 

or  to  married  woman  separated  from  husband,  518. 

action  against  prostitute  for  rent  of  lodging,  clothes,  washing, 

&c.,  id, 
wagers,  394—396. 

2.  Contrary  to  public  policy. 

general  rule,  519. 

restraint  of  trade — distinction  general  and  partial,  and  in- 
stances, 519,  520. 

covenant  in  lease  to  prevent  settiement  of  paupers,  520. 

monopoly  contracts,  id. 

agreement  by  publican  to  take  beer  from  brewer,  520,  521. 

contract  injuring  owr  revenue,  521. 

agreement  contravening  policy  of  bankrupt  or  vudvent  act- 
as  preventing  fair  division — withdrawing  opposition, 
preventing  dbclosures,  &c.,  \d, 

guarantee  of  debts  on  commission  being  stopped,  uL 

whether  solicitor  to  fiat,  &c.,  may  guarantee  petitioning  cre- 
ditor against  expenses,  &c.,  521,  522. 

creditor  inducing  insolvent  to  omit  debt  in  schedule,  &c.,  673. 
and  addenda  to  u/.  and  to  52 1 . 

restraint  of  marriage,  522. 
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marriage  brocage  contracts,  523. 

teparation  deed,  528,  692. 

sale  of  offices  and  public  appointments,  or  in  king's  house- 
hold, void  at  common  law  if  contrary  to  public  policy, 
and  instances,  id, 

sale  of  gaoler's  fees — of  command  of  ship — sale  of  ship  in 
violation  of  registry  act,  id, 

contracts  affecting  course  of  justice,  compounding  felony  or 
mbdemeanor,  procuring  pardon,  &c^  524,  525. 

maintenance  of  suits— champerty — illegal  contracts,  and 
instances,  525,  526. 

agreement  to  fight— sparring  academy,  526. 

contract  respecting  public  nuisance,  id, 

neglect  of  duty  by  public  ofiicer,  id, 

illegal  contracts  with  parish  officers,  as  to  bastards,  id, 

agreement  by  town-clerk,  &c.,  to  recommend  attorney  to 
prosecutions,  id, 

contracts  to  indemnify  sherifb,  527. 

trading  with  enemy,  id, 

contracts  affecting  public  health,  id. 

wagers  agunst  public  policy,  394. 
3.  Of  contracts  void  for  fraud  (see  Fraud),  527—536. 
Section  II.  Of  contracts  void  &^  ito/u/e. 

1.  In  general — general  principles — distinction. 

when  part  only  of  the  consideration  or  agreement  is  illegal, 
when  rest  of  contract  good,  &c.,  536 — 538. 

effect  of  contract  being  partially  void  by  Statute  of  Frauds, 
52,57,307,411,538. 

mortmain  act — property  tax  act— registry  act — charge  on 
benefice,  537,  538. 

matter  prohibited  onlj/  under  bl  penalty,  whether  contract  good, 
538—540. 

surgeon ;  London  broker,  kc,  without  licence ;  sale  of  tobacco 
without  licence ;  printer  not  affixing  name — sale  on  Sun- 
day, 539,  540. 

no  distinction,  mala  prohibUa — mala  in  se,  540. 

instances  of  prohibitions  for  public  good,  &c,,  under  a  penalty 
contract  void,  334,  335,  540. 

when  performance  excused  by  statute,  540. 

2.  Usury  (see  Usury),  :>40 — 549. 

3.  Gaming,  Horse-Racing  (see  those  Htles),  549—553. 

4.  Stock  Jobbing  (see  that  Title),  553,  554. 

5.  Illega)  companies  or  associations  (see  Cmnpanies),  554 — 556. 

6.  Of  sales  of  offices  rendered  illegal  by  statute  (sec  Offices),  556— 

560. 
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7.  Of  iUegal  «a/n  of  goods,  (see  Sale  of  Goods),  331— to  339. 

8.  Of  contracts  made  on  Sundays,  560. 

sales  on  Sundays,  335—337,  and  notes. 

9.  Of  iU^gal  charges  on  benefices,  560, 561. 

IMMORAL  CONTRACTS-(flee  Wagcn). 
immoral  tales  of  goods,  331,  519. 
future  cohabitation  an  illegal  consideration,  516. 
past  cohabitation,  seduction,  &c.,  516, 517. 
anniuty,  &c.,  to  mistress  or  married  woman,  517, 518. 
claim  against  prostitute  for  rent,  board,  dothes,  washiiig,  &c,  518. 

IMPLIED  CONTRACT— 

as  distinguished  from  an  expre$$  contract 
which  extingmshes  it  (see  ContracU),  16—22. 

IMPOSSIBLE  CONSIDERATIONS— 
general  nature  and  effect  o(  48 — 51. 
impossibility  to  perform  contract,  568»  569.    (See  Performance.) 

IMPRISONMENT-<see  Dtveu),  167-170. 

INDEMNITIES -(see  Guarantees). 

INFANTS— 

age :  nature  of  incompetency,  113, 114;  106. 

1.  What  are  neceuttries, 

board  and  lodging,  medidne,  &Cn  1 14. 

education,  apprenticeship,  114,  115,  118,  122. 

is  a  relative  expression,  dependent  on  fortune  and  rank,  1 16. 

livery,  horses,  lease,  &c.,  116,  117. 

for  infant's  family,  117. 

money  paid  for  him,  id. 

acts  of  his  attorney,  marriage  settlement,  id,  * 

minor  a  member  of  friendly  society,  id, 

2.  What  are  not  necessaries. 

general  rule — already  supplied  by  parent,  1 18. 

schooling,  &c.,  if  sent  by  parent,  id. 

liability  of  latter ;  of  putative  father,  and  &ther4n-law,  119, 

120. 
repairs  to  house :  arbitration,  &c.,  121. 
cannot  purchase  land,  236. 
cannot  trade ;  not  liable  for  goods,  &c.,  in,  121. 
as  to  right  to  return  of  deposit  paid  on  buying  business,  121, 

122 ;  addenda  to  id. 
cannot  be  bankrupt  or  apprentice,  nor  liable  as  innkeeper,  122. 
not  liable  on  bill  of  exchange  or  account  stated,  id. 
nor  on  bond ;  as  to  goods  sent  by  carrier  arriving  after  full 

age,  122. 
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warranty  of  horse:  chronometer,  122,  123. 

cannot  be  derk  of  a  court,  &c.,  when,  123. 

not  liable  for  money  lent,  id. 

guarantee  for  same  on  loan  to  him,  464, 465. 

payment  of  legacy  and  wages   to  him,  117,  noie(d),  123 

note  (ii). 
money  had  and  received,  123. 
on  contract  of  hire,  &c,  id, 
his  promise  of  marriage,  127,  425. 
as  to  evidence  of  necessaries  for  jury,  123, 124. 
how  to  sue  if  one  of  two  debtors  be  an  in&nt,  124. 

3.  Promise  after  attaining  full  age — 

moral  obligation  to  pay,  41. 

nature  of  new  promise :  must  be  express  and  voluntary,  124. 

and  before  action,  126,  note  (by 

recognition — case  of  fraud — equity,  125. 

confirming  carUinumg  voidable  contract— partnership-^ease, 

125. 
marriage  settlement-— bond,  125,  126. 
cottdiiiofud  confirmation ;  declaration  and  evidence  upon,  id, 
as  to  recovering  back  premium,  &c.,  ti.  121,  122. 
evidence  on  replication  of,  confirmation,  126. 
new  promise  must  be  wrUien  and  figned^  127. 

4.  Of  the  liability  of  the  other  party  to  the  in&nt 

only  infant  can  take  advantage  of  minority,  127. 
breach  of  promise  of  marriage — sale  of  goods— fiurm— bill  of 
exchange,  tdl 

5.  Mode  of  taking  advantage  of  this  defence. 

appearance — plea— evidence — costs,  671, 672. 

INNKEEPER— 

his  liability  on  the  custom  of  the  realm,  and  generally  as  to  travellers, 

gruests,  and  their  property,  &&,  378 — 380. 
bound  to  entertain  guest :  not  to  provide  post-horses,  379,  380. 

INSOLVENT  DEBTOR— 

general  enactments  of  the  statute,  794,  161 — 164. 

the  petition  and  assignment,  162,  163. 

schedule  and  notice  to  creditors,  163. 

the  adjudication,  163,  164. 

form  of  it,  how  it  alludes  to  the  debts,  &c,  693 ;  addenda  to  1 63. 

pleading  the  discharge  and  evidence  in  general,  675,  676. 

not  liable  on  new  promise,  or  security  for  old  debt,  675, 164,  note  (y),  and 

693,  addenda  to  164  and  675. 
unUquidated  damages,  liable  for,  164, 165. 
only  discharged  as  to  debts  in  schedule  and  exceptions,  165,  and  675. 
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omitting  debt  under  agreement  with  creditor,  534,  675,  note  (ii^  and 

693 ;  addenda  tto  165  and  675. 
as  to  contingent /u/ure  debtsy  165. 
judgment  against yu/ure  e^^c/y,  165,  166. 

power  of  court  to  remand  wi  to  debts  yraiM/ii/pfi%  contracted,  &c.,  166. 
as  to  his  contracts  after  petUhny  and  befbre  final  discharge,  166,  167. 
as  to  contracts  with  the  assignees — their  liability  on  lease  to  insolyent, 

215,216. 
what  contracts  with  insolvent  are  void  sndfraudulent  under  the  act  agunst 

the  creditors  at  laige,  521,  534. 
in  case  of  composition  deed  with  insolvent,  what  a  fraud  on  the  other 

creditors,  &c.,  534.     (See  Composition— Fraud.) 

INSURANCE— 

money  paid  on  illegal  insurance,  whether  recoverable,  486,  499. 

policy  without  interest,  by  way  of  wagering,  552. 

wagering  policy  as  to  foreign  stock,  id, 

fraud  if  material  fact  concealed,  530. 

clause  in  policy  to  procure  certificate  from  clergyman,  &C.,  that  fire  waui 

accidental,  &c.,  572. 
effect  of  clause  in  fire  policy,  that  claim  to  compensation  should  be  settled 

by  arbitration,  616. 

INTENTION-(See  Construction), 

INTEREST— (See  Usury), 

enactment  of  law  of  amendment  act  as  to  interest  as  damages,  where  debt 

payable  on  written  instrument  at  certain  time  or  has  been  demaitded, 

&c.,  and  observations  thereon,  503,  504. 
in  actions  of  tarty  503,  note  (/). 
form  of  demand  of  interest  under  act,  503,  note  {m), 
form  of  count,  504. 
in  general  not  allowed  at  common  law,  though  money  payable  at  time 

certain  or  on  contingency,  by  written  agreement,  604. 
not  for  goods,  moneys,  or  account  stated  on  guarantees,  foreign  judgmcul>, 

attorney's  bill,  or  deed  to  pay  money,  &c.  .'vc,  504,  505. 
auctioneer  not  liable,  liability  of  vendor  of  land,  246, 249. 
exceptiims,  bills  of  exchange  and  notes,  and  when,  &c.,  505,  506. 
on  award,  judgment,  bond,  &c.,  606. 

agreement  for,  and  when  inferred ;  and  of  compound  interest,  606,  607. 
in  India,  Scotiand,  &c.,  505,  note  (6). 

I.  o.  u.— 

is  good,  need  not  be  stamped,  96,  612,  586,  687. 

effect  of  a  second  memorandum  being  written  within  bix  years  under  an 
old  I.  O.  U.,  648. 
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judgment  in,  force  of,  9,  note  (/). 

residence  of  debtor  in,  Statute  of  Limitations  runs,  631. 

JOINT  AND  SEVERAL— 

contract  is  impliedly  j'otit/  only,  81. 

JUDGMENT— 

a  debt  of  record  and  force  of,  2,  8. 

fraudulent,  when,  and  effect  of,  3,  and  note  (g). 

Irish  judgment,  3,  note  (/). 

liability  to  action  on  English  or  foreign  judgment,  20,  21,  613. 

no  reference  to  masf  er  to  compute  in  action  on  foreign  judgment,  687. 

foreign,  when  void  here,  21,  note  (p),  and  613. 

whether  money  improperly  recovered  at  law,  can  be  obtained  back,  &c., 

500,  601. 
set-off*  of  judgment  debt,  662,  limitation  of  action,  &c.,  on,  689. 
jttdgment  recovered — 

a  good  plea  to  be  now  pleaded  specially,  that  in  a  former  action  the 
plaintiff  recovered  a  judgment  for  same  debt,  although  fomu  of 
action  different,  611,612. 
when  it  will  be  presumed  that  in  former  action  plaintiff*  recovered 

same  debt,  &c.,  611,  612. 
when  not,  no  evidence  bemg  offered,  61 1,  612. 
recovery  of  only  nominal  damages  in  first  action,  612,  651. 
cognovit  and  judgment  for  part  of  note,  611,  note  (z). 
judgment  against  one  of  two  joint  debtors,  611,  612,  651. 
verdict  for  defendant  on  same  claim,  612. 

sentence  or  judgment  of  foreign  court  of  admiralty  or  other  foreign 
court,  effect  here,  613. 

JUSTICE— 

contracts  impeding  course  of  justice,  524 — (See  Illegal  Contracts), 

LAND— 

contract  to  purchase— *{  Sec  Vendor  $  and  Purchasers), 

effect  of  judgment  and  specialty  debt  against,  2,  3,  6,  and  689;  addenda 

to  6. 
inequity,  even  simple  contracts  are  a  charge  on,  2, 3, 6,  and  689;  addenda 

to  6. 

LANDLORD  AND  TENANT— (See  Vendors  and  Purchasers,  Lease), 
1 .  To  take,  assign,  and  surrender  premises. 

1.  When  an  instrument  is  an  itnmediate  demise,  or  is  merely  a 

contract  to  demise  infuturo,  or  grant  a  lease,  251 — 255. 
distress  in  latter  case,  251,  note  (r),  259. 
whether  on  contract  to  demise,  &c  lessor,  &c.,    must   show 

title,  247,  note  (x),  255. 
implied  promise  to  give  possession  to  lessee,  255. 

2.  Of  the  Statute  of  Frauds  as  to  un-itten  demises. 
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enactments : — must  be  in  writing  to  create  tenancy  for  three 

years,  255,  256. 
but  if  etiiry  on  parol  demise,  yearkf  tenancy  ia  created,  256. 
but  if  no  entry  on  parol  letting,  though  for  leaa  than  three 

years,  no  action  lies,  256, 257. 
8.  Of  a  tenancy  yor^tforfoyMtr. 

general  letting  is  impliedly  a  yearly  letting,  257. 

exception,  if  taking  be  from  party  not  having  legal  dtle,  264—266. 

rule  as  to  lodgmgs,  257, 256,  note  (x),  278. 

and  lands  producing  crops  at  certain  periods,  257,  note  (a). 

construction  of  certain  agreements  for  lettingB»  257, 258. 

when  tenancy  presumed  to  begin,  276, 277. 

implied   yearly  tenancy  by  remunderman,  and    new  rector 

recdving  rent,  258. 
by  entry  on  vM  parol  letting,  256, 258. 
by  lessee  holding  over,  258, 259. 
by  taking  possession  under  agreemeni  fir  ieaaei  diatreiB  in  soch 

case,  259. 
or  unsigned  demise,  262. 

no  new  tenancy  implied  from  increasing  rent,  260. 
taking  possession  under  sale,  260. 
payment  of  rent,  primd  facie  admits  yeariy  tenancy,  wilim 

otherwise,  260,  261, 265,  266. 
rule  between  mortgagee  and  tenants,  261. 
notice  to  qmt,  when  admits  tenancy,  261,  note  (e),  280,  notedr). 
if  eviction  from  part,  tenant  may  hold  residue   on   quaniim 

meruit,  262. 

4.  Of  the  Statute  of  Frauds  relative  to  the  auignment  and  turrender 

of  terms,  &c. 

the  third  section,  262. 

parol  assignment  of  lease  from  year  to  year,  262. 

parol  surrender,  or  parol  licence  to  quit,  or  void  notice  to  quit, 

unless  acted  upon  by  both  parties,  void,  262,  268. 
what  amounts  to  such,  acting  upon  licence,  &c.,  268,  and  696 ; 
addenda  to  263. 

liability  for  apportionment  of  rent  in  these  cases,  id, 
cancellation  of  lease  insufficient,  263, 264. 
taking  new  lease,  or  taking  additional  tenant,  good  surrender, 
264,  and  case  in  note  {y)  696;  addenda  to  264. 

5.  Of  the  tenant  being  estopped  from  denying  landlord's  title. 

general   rule  where   tenant  entered  under  landlord,  his  title 

cannot  be  denied,  264 — 266. 
payment  of  rent  not  conclusive,  265. 
misrepresentations  by  landlord,  attornment  to  sequestrator,  or 

party  not  having  title,  265,  266. 
may  show  expiration  of  title,-266. 
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or  eviction,  or  payment  of  ground  rent,  or  rent  chaiig^,  &c., 

266,  657. 
implied  indemnity  against  latter,  266,  note  (<),  998, 899,  698, 

addenda  to  899. 
when  money  pud  lies,  if  tenant  called  on  for  ground  rent,  &c., 
467,  468,  657. 
2.  Of  the  tenant's  liability  to  repair, 

covenant  to  repur,  no  excuse,  acddental  fire,  569. 

implied  liability  of  yearly  tenant,  and  to  what  extent ;  French  law, 

266,  267,  and  note  (jr). 
promise  after  tenancy  commenced   to  do  repairs   law  does  not 

require,  not  binding,  267. 
implied  duty  to  cultivate  &rm  properly,  268. 
implied  liability  under  custom  of  country,  not  considered  if  express 

agreement,  21,  268,  690.    (See  Crop*,) 
damages  i£  ground  landlord  come  on  landlord  for  repairs,  26. 
landlord  not  bound  to  repair,  when,  269. 
when  tenant  may  quU,  if  premises  out  of  repair,  269. 
covenant  to  pay  5L  per  acre  for  every  acre  ploughed  up,  &c., 
680,  681,  and  addenda  to,  id. 
8.  Of  taxet  as  between  landlord  and  tenant. 

general  rule  as  to  landlord's  taxes;  when  tenant  by  agreement 

becomes  liable,  269,  270. 
deduction  of  landlonTt  taxes  from  rent,  657. 
when  tenant  must  deduct  taxes  from  rent,  270,  note  (n). 
4.  Of  noticei  to  quit. 

1.  What  notice  and  when  necessary,  on  yearly  tenancy,  270. 

effect  o( death;  by  in&nt  mortgagee ;  remainderman.  Sic,  271. 

not  necessary  unless  relation  of  landlord  and  tenant,  though 
occupation  lawful,  and  instances;  but  then  demand  of  pos- 
session necessary,  271,  272. 

demand  to  recover  double  value,  279. 

tenant  disclaiming  titie  not  entitied,  272. 

not  where  tenancy  ends  at  certun  time,  272. 

2.  By  whom  given. 

by  person  landlord  at  the  time,  275. 

by  agent,  whether  should  have  authority  at  the  time,  273. 

by  one  of  two  landlords  joint  tenants,  278, 274. 

by  one  of  two  partners,  274. 

by  new  partner,  275. 

by  one  executor  or  churchwarden,  274,  275. 

by  steward,  receiver,  &C.,  275. 
8.  To  whom  given. 

on  whom  served,  275. 
4.  When  the  notice  should  expire. 

general  rule,  half  a  yearns  notice,  to  expire  at  period  when 
tenancy  began,  277. 
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when  tenancy  presomed  to  begm^  266,  267, 

instances  of  special  takings  for  particular  periods,  and  when 

notice  should  expire,  277. 
in  case  of  rent  reserved  quarterly,  bibles  at  diffierent  periods, 

277. 
or  of  holding  under  agreement  for  lease,  277, 278. 
notice  need  not  name  day  of  quittittg,  278. 
at  o/d  or  new  Michaelmas,  &c.,  278. 
tenancy  deceiving  landlord  as  to  time  of  entry,  or  assenting  to 

notice,  278. 
notice  in  case  of  lodgings,  278,  279. 
evidence  of  time  of  entry,  279. 
5.  Form  and  effect  of  notice  in  other  respects,  and  how  u/mped. 
verbal  or  written  ;  certainty  of,  279. 
as  to  time  of  quitting,  278,  and  note  (/). 
notice  to  quit  pari^  279. 
after  expiration  oC  landlord  may  enter,  279. 
waiver  o^  by  taking  rent,  or  second  notice,  &c.,  280. 

5.  Of  ^iifw— (See  Fixturet). 

6.  Of  away  going  crops,  tillages,  &c 

emhlemcnU,  what  are  tenant's  right  to  on  quitting,  291,  696,  697; 

addenda  to  291. 
crops,  no  right,  except  by  custom  of  country  or  agreement,  effect  of 

these,  291—293,  addenda  to  690. 
remuneration  for  iU/agcs,  straw^  hay,  mamirc,  dmig,  293,  294. 
custom  of  the  country  docs  not  apply  if  express  agreement,  294, 

21,  89,  690. 

7.  Of  the  common  count  for  use  and  occupaihrn, 

founded  on  1 1  Geo.  1 V.,  if  no  deed,  '29.3. 

does  not  lie  if  no  perfect  deumc,  295. 

effect  of  eviction,  ^G'i,  685. 

if  written  agreement,  it  must  be  produced  stamped,  295,  296. 

lies,  though  no  actual  occupation,  premises  burnt,  &c,  296. 

and  by  party  having  title,  though  no  attornment,  instances,  mort- 
gagee, &c.,  296,  261. 

payment  of  former  arrears,   evidenced   by  receipt  for  subsequent 
rent,  579. 

but  not  if  contract  for  tenancy  negatived,  296,  aud  addenda  to  47!), 
498. 

for  stallage,  697,  addenda  to  296. 

declaration,  venue,  296. 

Statute  of  Limitations  as  to,  639. 

damages  recoverable,  685. 
LEASE — (See  Landlord  and  Tenant), 

when  named  days  of  payment  of  rent,  \c.,  transposed,   &c^  to  meet 

intention,  67,  68,  70. 
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surety's  covenant  in  to  pay,  on  demand,  71, 

recitals,  exceptions,  provisoes,  &c.  in,  how  construed,  71,  72,  79,  80. 

as  to  parol  evidence,  to  show  old  style  as  to  time  of  commencement 

of  term,  &c.,  84,  85. 
action  on  demise  :  and  as  to  the  stamp,  97,  98,  100,  101.    (See  Stamps,) 
when  an  instrument  amounts  to  a  lease  in  pnesenH,  or  only  to  a  contract 
to  demise  infiUuro,25l — 257. 

LEGACY— 

parol  evidence  to  show  it  was  not  meant  in  satisfaction  of  debt,  89. 
no  remedy  for  at  law  in  general,  217,  218. 
work,  with  a  view  to  obtain  legacy,  451. 
limitation  of  remedy  for,  689,  addenda  to  7. 

LETTERS— 

when  together,  may  constitute  an  agreement,  59,  413,  414. 
exemption  as  to  stamping,  104. 

LIBELS— 

contract  for  sale  of,  void,  381,  519. 
action  for  price  of  printing,  455. 

LICENCE— 

easement  over  realty,  deed  necessary,  56,  note  (z). 

words  of  licence,  when  not  an  agreement,  62. 

when  revocable,  1 73. 

by  landlord  to  tenant,  to  quit  when  void,  262 — ^264. 

licence  to  tise  land,  &c.,  whether  within  Statute  of  Frauds,  243,  244. 

covenant  to  dance  at  theatre — ^promisee  must  first  procure  licence,  571. 

licence  to  retake  goods  sold,  if  price  not  paid,  is  personal^  342. 

LIEN— 

of  workmen  in  general,  433. 

for  price  of  goods  to  be  made  for  ready  money,  299. 

vendor's  lien  for  price  of  goods,  339,  341,  660.    (See  Sale  of  Goods, 

Stoppage  in  transUtu) 
carrier's  lien  against  vendee  not  to  afiect  vendors  stopping  in  transitu, 

345,  346,  697,  addenda  to  346. 
guarantee,  if  creditor  would  give  up  lien,  whether  must  be  in  writing,  406 — 

409. 
not  affected  by  Statute  of  Limitations,  628. 

LIMITATIONS,  STATUTE  OF— 

1 .  In  general :  the  enactments  of  the  statutes ;  and  to  what  they  apply, — 
reasons  for  the  limitation  ;  to  be  favoured,  627,  note  (a), 
no  common  law  bar,  only  presumption  against  old  claim,  627,  628. 
statute  does  not  extinguish  debt,  only  bars  remedy ;  lien  still  exists ; 

demand  may  be  revived,  628. 
effect  o(  as  to  petitioning  creditor's  debt,^^/,  &c.,  628. 
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enactments  of  statute  of  Jamet^  as  to  contracts,  628. 

the  late  Statutes  of  Limitations  as  to  real  actions,  &c^  G3B,  note  {g\ 

to  what  debts,  &c^  statute  of  James  applies,  628, 629. 

exceptions  in,  as  to  open  cross  accounts,  or  account  partly  within  six 

years,  and  as  to  account  stated,  629, 680. 
exceptions  in  case  of  judgment  or  outlawry  reyersed,  &c^  681. 
in  case  of  infants,  married  women,  creditors  beyond  seas»  &c  681. 
by  Law  Amendment  Act,  rendence  in  Ireland,  Scotland,  Gueniey, 

&c,  not  deemed  **  beyond  seas,"  681. 
statute  of  Anne,  debton  abroad,  681,  682. 
creditor  or  debtor  going  abroad,  after  cause  of  action  accrued,  632, 

688. 
whether  death  suspends  the  statute  by  or  against  repreaentatiTe,  69S, 

688. 
limitation  in  actions  for  rent  on  leases,  and  on  deeds  and  bonds,  and 

exceptions,  &c.,  688. 
in  debt  for  annuities,  or  charges  on  land,  708,  addenda  to  688. 
in  case  of  mortgagestJudgmerUtf  and  Sent,  689,  addenda  to  7. 

2.  From  what  period  the  limitation  runs. 

only  from  time  action  might  be  brought,  and  caute  of  it  complete, 
685,  686. 

instances,  debt,  bills,  &c,  payable  mjutwro,  &&,  686,  687. 

in  actions  for  breaches  of  contracts,  or  against  attomejrs  lor  negli- 
gence, and  factors  for  not  accounting,  &Cn  687, 688. 

in  action  for  use  and  occupation,  689. 

in  case  of  undiscovered  ^au<4  &c,  689,  note  (k), 

3.  Of  the  revival  of  the  debt  by  a  new  promise,  &c.,  within'six  years. 

1.  In  general. 

Lord  Tenterden's  act,  as  to  turitten  admission  or  part  payment  -, 

does  not  alter  character  of  acknowledgment,  689 — 641. 

effect  of  admission  by  one  of  several  contractors,  under  the  act, 

640,  641. 
indorsements  of  payments  ;  statute  applies  to  set  off— 641. 

2.  Of  the  form  and  nature  of  the  new  admission  or  promise. 

principle  now  setUed  ; — ^new  admission  must  amount  to  a  promise 
to  pay,  or  not  repel  inference  of  promise  ;  conditional  promise, 
admission,  but  refusal  to  pay,  &c ;  late  important  cases, 
641—645. 

promise  to  pay  when  able,  642. 

what  not  a  conditional  promise,  708,  addenda  to  647. 

instances  of  insufficient  acknowledgments,  642,  note  (o). 

and  of  admissions  held  sufficient,  but  supposed  not  to  be  mw 
law,  645,  note  (u). 

admission  "  without  prejudice,"  or  <*  subject  to  setoff,"  or  with  as 
assertion  that  debt  barred,  &c^  646,  647. 
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acknowledgment  must  refer  to  the  identical  debt ;  as  to  the  eifect 
of  general  admission  and  only  one  debt  appearing,  or  of  a 
balance  being  due,  647. 

the  paper  need  not  state  mnount  of  debt,  648. 

effect  of  second  I.  O.  U.  on  same  paper,  648. 

part  payment  even  of  interest,  and  by  one  debtor,  obviates 
statute  in  toto,  648,  649. 

part  payment  not  proved  by  showing  defendant  admitted  it, 
649. 

allowance  of  part  on  account,  id,,  630,  note  (^). 

defendant  must  charge  himself  by  the  written  instrument ;  sig- 
nature to  be  **  by  the  party  chargeable  thereby^  649. 

effect  of  loss  of  written  admission,  649. 

admbsion  after  action  brought,  650. 

in  case  of  special  contract  broken,  650. 

3.  By  whom  the  acknowledgment  must  be  made ;  by  party  "  charge- 

able thereby,"  not  by  agent,  650. 
admission  by  one  of  several  debtors,  650,  651. 
by  one,  of  his  proportion  of  debt,  651. 
part  payment  by  one  of  several  debtors,  affects  others,  651. 
but  not  their  representatives,  &c.,  if  made  after  deaths  bank- 
ruptcy, &c.,  of  one,  651,  652. 

4.  To  whom  the  acknowledgment  may  be  made — 

may  be  to  a  third  person,  but  must  recognise  plaintiff  as  creditor 
of  defendant,  &c.,  652,  653. 

4.  Of  issuing  and  cotitinuing  a  writ  to  save  the  statute — 

enactment  of  Uniformity  of  Process  Act,  653,  654. 

writ  is  the  commencement  of  the  suit  in  all  courts,  addenda  to  653. 

issue  and  record  now  show  when  action  brought,  so  that  writ  need 

not  be  produced,  654. 
action  in  inferior  court,  removed  to  King's  Bench,  statute  pleaded, 

654. 

5.  Of  the  pleadings  in  these  cases. 

in  general  sufficient  to  declare  on  original  debt,  aliter  where  promise 

is  conditional,  &c.,  to  bar  the  statute,  654,  655. 
how  to  declare  in  case  of  executors,  assignee,  husband  and  wife,  if 

new  promise,  &c.,  655. 
form,  &c.,  of  plea,  replication,  &c„  655,  656. 
should  repfy  Statute  of  Limitations  to  plea  of  set-off,  when,  663. 

LIQUIDATED  DAMAGES— (See  Damages,  Penalii/). 

general  rule,  what  so  considered  in  agreement,  reserving  a  sum  on  breach 
of  agreement,  and  not  a  penalty  :  the  sum  viewed  as  a  penally  if  re- 
served on  any  breach  of  agreement  containing  minute  and  trifling 
clauses  and  important  stipulations,  &c.  Instances,  theatrical  engage- 
ments, &c.,  677 — 680. 

3  c 
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sum  to  be  jHiid  its  litiuulatcd  damages,  on  doing  a  cerUun  specified  act,  as 

luarrying  another  person,  ploughing  up  arable  laud,  not  doing  work, 

&c.,  680,  G81,  and  addenda  to  id, 
effect  of  word  "  penalty  "  in  these  cases,  681. 
jury  must  give  full  amoiuit,  082. 
taking  less  than  liquidated  damages,  recovering  remainder,  701,  addenda 

to,  578 
set-off,  o£  660. 

LIQUORS,  SPIRITUOUS— 
sale  of,  when  illegal,  338. 

LIVINGS— 

charges  on  benefices,  illegal,  560,  561. 

LOAN  OF  GOODS— (See  Money  Lent), 
in  case  of  bailment— (See  Bailees). 

LODGINGS— 

parol  agreement  to  take,  not  perfected  by  entry,  void,  256,  257. 
general  taking  of,  how  construed,  257. 
notice  to  quit  them,  278,  279. 

LONDON— 

sworn  and  other  city  brokers,  433,  435,  and  notes  ;  539, 540. 

LOSS-(See  Accident), 

of  bills  of  exchange,  (See  BilU  of  Exchange),  596. 

of  contract,  610. 

of  agreement,  effect  as  to  stamp,  102. 

LOTTERY— 

sale  by,  338,  note  (2). 

LUxXATIC— (Ste  Xon  Compos),  109-113. 

MAINTENANCE  OF  SUITS— 
an  illegal  contract,  525,  526. 

MARKET  OVERT— 

what  is  sale  in,  &c.,  304,  305. 
is  within  Statute  of  Frauds,  307. 

MARRIAGE— (See  Husband  and  Wife,  Separation  Deed), 
2)ronii.fes  of  marriage — 

must  in  general  be  mutual  obligation,  excojHion,  425. 

nature  of  promise,  and  evidence  thereof,  425,  426. 

need  not  be  in  writing,  or  stamped,  426. 

covenant  by  0.  that  A.  shall  marry  B.,  not  excused  by  A's  refusal, 

572. 
when  to  be  performed  ;  (^H'oct  of  general  promise,  426,  427. 
request  to  marry,  breach,  &c.,  427,  note  (/). 
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defence?,  prc-enifjigonicnt,  had  character,  gross  manners,  &c.  ;  wilful 

misrepresentation  of  property,  ^c,  4*27 — 429. 
no  action  hy  executor,  after  death  of  promisee,  4*29. 
promise"  to  marry  A.  or  pay  1000/.  damages,"  680. 
promise  in  consideration  of  discharging  party  from  promise,  hill  in 

equity  to  discover  promise.  425,  note  (2). 
excessive  damages  in  action  for  not  marrying,  687,  note  («). 
marriage  setttlement,  when  fraudulent  against  creditors,  324,  note  (wi). 
promises  in  cons'uicration  of  marriage,  to  be  in  writing,  &c.,  425,  426. 
release,  hy  feme  creditor  marrying  her  debtor,  607. 
c<mtracts  in  restraint  of  marriage,  522. 

MARRIAGE  BROCAGE— 
illegal,  523. 

MARRY,  PROMISE  TO— (vSee  Marriage), '^'25, 

MASTER  AND  SERVANT— (See  Pn/i«;W«wrf  yl/frn/). 

master  not  lial)le  for  medicines  for  servant,  174,  note  (//),  459. 

when  otherwise,  459. 

nor  for  his  wilful  tort,  174,  note  (g). 

liability  of  domestic  servant  for  loss  of  goods,  378. 

implied  promises  by  master  and  servant  on  hiring,  455. 

slave's  right  to  wages,  455,  456. 

wages  of  servants  in  certain  trades  to  be  paid  in  money,  455,  note  (m). 

contract  to  hire  servant,  whether  to  be  in  writing,  form  thereof,  456. 

general  hiring  of  domestic  servant,  and  of  clerk,  &c.  ;  effect  of,  456^ 

457,  458. 
turning  away  domestic  servant  without  warning,  what  wages  are  payable, 

456,  459. 
hiring  for  iife,  458. 
of  servant's  misconduct,  what  warrants  discharge  without  warning,  and 

without  paying  current  wages,  458,  459,  and  notes, 
set  off  against  wages,  657. 
when  wages  presumed  to  be  paid,  459,  579. 
trover  for  livery,  459,  note  (q). 
infant  servant,  deduction  against,  459. 

MEDICAL    MEN — (See   Physicians,  Surgeons,   Apothecaries,   Chemists,   and 
Druggists,) 

implied  duty  of,  438,  439. 

MERGER— 

by  taking  specialty,  for  simple  contract  debt,  607,  608. 
by  judgment,  611. 
by  other  means,  607. 

MESSENGER  UNDER  COMMISSION  OF  BANKRUPT— 
his  remedy  for  his  liill,  454. 

3  c  2 
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compoundiug  it,  contract  bad,  524,  525. 

MISREPRESENTATION— (See  Fraud). 
proving  it  by  parol,  88,  90,  91. 

MISTAKE— 

in  describing  premises  sold  by  auction,  237. 

in  written  agreement,  but  no  ambig^ty,  not  to  be  explained  by  parol,  81. 

money  paid  under  mistake  of  facts  or  law,  when  recoverable,  491 — 496 — 

(See  Money  had  and  received), 
mistake  in  items  of  account  stated,  511. 
agent  mistakenly  giving  credit  us  for  money  received,  477. 
bankers  mistakenly  paying  forged  bill  or  check,  470,  495. 

MONEY  HAD  AND  RECEIVED— 

1.  In  general:  for  what  the  common  count  for  money  had  and  received 

lies  ;  and  of  it&form  and  nature, 
general  equitable  nature  of  the  count,  and  form  of  it,  475. 
if  money  in  dispute  has  been  deponted  with  stakeholder,  to  abide 

event,  &c.,  latter  only  can  be  sued,  475,  476. 
lies  only  in  general  where  money  has  been  received  ;  exceptions, 

if  stock,  or  provincial  notes,  checks,  &c.,  received  as  money, 

476. 
must  show  specific  titie  to  particular  sum  ;  judgment  creditor 

having  elegit  suing  receiver  where  former  incumbrances,  476, 

477. 
in  general  defendant  must  originally  have  received  the  monev 

for  plaiutift''s  use,  and  exceptions,  477. 
bankers,  or  annuity  agents,  &c.,  giving  credit  for  money  received, 

when  estopped  from  denying  receipt  thereof,  477,  478. 
when  actual  privity  of  contract  between  plaintiff  and  defendant 

not  necessary,  478. 
waiving  tort  and  suing  for  proceeds  of  goods  taken,  extortion,  &c., 

478,  479,  497,  infra, 
receiving  rents  of  estate,  478,  479,  498. 
where  all  privity  negatived,  this  count  does  not  lie,  479. 
instances — attorneys*  clerks   receiving  for  employer   money  of 

plaintiff ;  and  in  case  of  part-owners  of  ship,  and  managing 

owner,  479, 480. 
when  court  will  not  allow  this  remedy  though  parties  consent  to 

try  right  in  it.  476,  note  (c). 

2.  Who  may  in  general  maintain  this  action. 

in  general  must  show  plaintiffs  right  to  the  money  originally,  480. 
but  if  he  show  possession  of  goods  taken  and  sold,  prima  facie,  this 

is  sufficient,  480. 
cestui  que  trust  of  bill,  when  may  sue  trustee  for  money  received 

in  damages,  on  account  thereof,  480,481. 
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3.  Against  whom  it  lies  in  general. 

not  in  general  against  mere  hearer  of  money,  or  mere  attorney,  or 
agent,  collector,  churchwarden,  arbitrator,  &c.,  receiving  as 
such,  &c.,  481. 

when  agent  liable,  481,  482. 

attorney  recovering  money  for  third  person  without  authority, 
addenda  to  481,  and  495. 

tnistee,  when  liable,  480,  481,  226,  227. 

trustee,  of  savings  bank,  22G,  227,481,  note  {e)  addenda  to  id 

executor,  220. 

official  assignee  of  bankrupt,  &c,  212,  and  note  (o). 

auctioneer,  246,  487,  488. 

stakeholders,  486. 

government  agents,  224,  225. 

when  owner  of  goods  may  follow  them,  &c.,  304,  481,  note  (/). 

4.  When  it  lies  to  recover  a  debt  transferred  by  a  creditor's  order  on  his 

debtor  to  pay  the  pluntiflT. 
in  general  this  transfer  allowed,  and  if  debt  of  third  person  thereby 

extinguished^  &c.,  action  lies  against  substituted  debtor,  482, 483- 
in  case  of  bankruptcy  and  prior  equitable  assignment  of  debt,  483. 
form  and  remedy  in  these  cases,  483. 
when  order  or  authority  to  pay  debtor  may  be  revoked,  483, 484. 

5.  Or  money  which  a  prtndjHU  orders  hb  agent  to  pay  the  plaintiff'. 

direction  to  banker  or  agent  revocable  until  latter  has  pledged 
himself  to  third  party  to  obey  the  order,  and  then  it  must  be 
obeyed  by  banker,  &c.,  484. 

when  order  not  revocable,  484,  485. 

order  on  ship  agent  to  pay  proceeds,  as  to  deductions,  &c.  485. 

regimental  agent  appointed  by  colonel  liable  to  latter,  &c,  485. 

6.  Between  principal  and  agent. 

liability  of  latter,  subject  to  deduction  of  commission  and  expenses, 

485. 
request  to  account  necessary,  485,  486. 
when  receipt  of  proceeds  presumed,  476,  486. 
when  agent  cannot  dispute  principalis  title,  &c.,  486. 

7.  Against  stakeholders, 

if  transaction  legal,  only  liable  to  party  really  entitled,  486, 487. 
if  not,  party  depositing,  though  he  lost  wager,  &c.,  may,  before 

money  paid  over  without  notice,  sue  stakeholder,  486,  487,  and 

note, 
when  must  not  pay  until  time  arrives  when  right  is  to  be  tried,  486, 

487. 
whether  court  will  try  action  against  stakeholder,  if  wager  illegal, 

487.  note  (/).(—  Wagers). 
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8.  To  recover  money  paid  on  a  failure  of  consideratum. 

lies  to  recover  money  paid  on  contract,  if  consideration  u:hoUy  failfl, 

and  contract  rescirided  and  not  open,  otherwise  not,  4B7 — k<9, 

574. 
in  case  of  sale  of  goods,  breach  of  warranty,  &c.,  351,  362,  3(>5t 

369. 
to  recover  price  of  goods  not  delivered,  &c.,  488. 
deposit  on  sale  of  lands,  246 — 251. 
if  neither  party  ready  to  complete  a  contract  by  time  stipulated, 

488. 
not  m£dnt£unable  if  partial  benefit  received  from  possession,  though 

defendant  had  no  Utle  to  let  house,  or  sell  patent,  &c.,  488, 489, 

574. 
when  infant  may  recover  back  premium  or  deposit,  121,  126,  489. 
to  recover  back  purchase-money  of  annmty  set  aside,  when  and  when 

not,  489,  490. 

to  recover  subscriptions  on  projected  tontine,  or  company,  490. 

or  money  paid  to  parish  for  maintenance  of  bastard,  or  stake  at  horse- 
race, 490,491. 

to  recover  money  which  was  paid  to  defendant,  where  he  is  aflerwanb 
paid  from  another  source,  491. 

9.  Or  money  paid  by  mistake, 

distinction,  when   paid  by  mistake  of  facts  recoTerable ;  aliter  if 

mistake  ofiaiVf  491 — 496. 
instances —  underwriter  settling   loss  where   material   coiicealmcot. 

492. 
captain  of  king's  ship  receiving  freight  not  claimable,  492. 
tenant  voluntarily  J)aying  land  tax,  &c.,  492. 
))aying  debt  for  which  a  bill  given  in  ignorance  of  facts,  laches  Al. 

4l)i>,  V.}3. 
pnt alive  father  paying  parish  in  ignorance  that  they  had  uoi  >u|k 

ported  child,  403. 
money  adNuneed  on  discount  of  forged  bill  recoverable,  49."),  U)4. 
when  l)ankers  mistakenly  paying  forged    /;///  may  recover  muufv 

from  holder,  &c.,  494,  495. 
when  acceptor  cannot,  494,  495. 

bankers  paying  forged  or  aftered  r^trA- of  customer,  495. 
sheritt'  l>aying  over  levy  money,  and  execution  afterwardb  defeatt-d. 

when  may  recover  it  back,  495. 
Mhen  a^ent  mav  recover  monev  he  has  paid  bv  mistake,  495.  ;iii«l 

note  (/). 
Nolnntary  pavment  of  debt  barred  bv  Statute  of  Limilaliun>.  iufamv. 

iS:e.,  495,  4!M>. 
or  ot'elaim  oriL-^inalK  made,  i9(). 
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10.  To  recover  money  obtained  by  fraud, 
tills  count  tlien  lies,  496. 

proceeds  of  goods  obtained  by  fraudulent  purchase  364,  365,  369, 

496. 
from  attorney  fraudulently,  or  without  authority,  suing  in  party's 

name,  &c.,  490,  497. 
money  voluntarily  paid  after  discovering  fraud,  497. 

11.  Or  money  obtained  by  ojyjrrt'ssion  or  extortion: 
general  rule — recoverable,  497. 

instances— -excess  of  interest  on  loan  ;  on  money  paid  to  com])romise 
qui  tam  action,  or  by  bankrupt  or  insolvent  to  get  relieved,  &c.; 
or  by  publican  to  get  licence  ;  or  excess  of  tolls ;  or  excessive 
charges  on  distress,  &c.,  497,  498. 

payment  to  redeem  goods  improperly  seized  or  distrained,  498. 

mere  threat  of  action  not  compulsion,  &c.,  496, 499,  500. 

1 2.  Or  upon  an  illegal  contract. 

Distinction,  if  such  contract  executed,  no  action  for  money  had  and 
received  lies  against  party  thereto  ;  aliter  of  executory  ;  premium 
or  deposit  on  illegal  insurance,  or  wager,  &c.,  499,  and  note 

but  stakeholder  liable  until  he  has  paid  over  without  notice,  486. 
election  to  rescind  illegal  insurance,  when  to  be  exercised,  499,  500. 

1 3.  Or  money  unjustly  recovered  at  law. 

money  paid  into  court,  or  under  process,  or  judgment  at  law,  or 
master's  allocatur,  &c.,  not  recoverable,  500,  501,  and  addenda 
to,  id. 

under  compromise,  &c,  501,  note  {x). 

14.  Or  fees  ofojpce,  (Jfec,  unjustly  received  by  an  intruder. 

in  general  action  lies  ;  but  not  for  gratuities  received,  501,  502. 

15.  Against  sheriffs,  &c. 

For  money  received  under  fi.  fa.,  &c.,  502,  and  note  {b), 

whether  sheritf  liable  to  assignees  of  bankrupt,  &c.,  for  proceeds  of 

goods  sold  under  execution,  after  act  of  bankruptcy,  but  without 

notice  thereof,  502,  and  note  (i). 
when  sheriff  may  recover  back  proceeds  of  execution  (set  aside,  &c.) 

from  party  he  has  paid,  (Sec,  495. 
sheriffs  liability  to  party  whose   goods  he   seizes  under  execution 

against  third  person,  proof,  &c.,  502,  503. 

MONEY  LENT— 

common  count  for,  does  not  lie  for  stock,  464. 

or  if  money  not  lent  to  defendant,  and  he  guaranteed — (See  Guarantees), 

id, 
aliter  if  lent  only  to  him,  though  delivered  to  another,  464,  4()5. 
when  for  part  advances  under  special  building  contract,  465. 
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on  deposit  of  goods,  or  mortgage,  465. 

on  deposit  with  banker,  466,  note  (b), 

by  parent  to  child,  465. 

on  illegal  transactions,  465,  466,  472, 473. 

to  gamble  with,  552. 

by  one  of  several  partners,  466. 

by  assignees  of  bankrupts,  executors,  212, 220,  466. 

bill  of  exchange,  &c.,  when  evidence,  466. 

setoff  agsunst,  though  money  to  be  returned  instanter,  661. 

MONEY  PAID  FOR  DEFENDANTS  USE— 
form  and  effect  of  count  for,  466,  467. 
does  not  lie  if  specialty  security,  471. 
money  must  have  been  paid  to  sustain  the  common  count ;   sale  under 

distress,  or  giving  security  for  defendant's  debt,  467. 
express  or  implied  request  by  defendant  to  pay  for  him,  necessary,  467. 
by  stock  broker  paying  differences,  467. 

compulsory  payments  for  defendant,  request  by  him  implied,  467—470. 
by  tenant  of  ground  rent,  or  landlord's  taxes ;  lessee  paying  Rent  for 

assignee,  467,  468,  698,  addenda  to  399. 
or  trustee  paying  legacy  duty,  468. 

or  sheriff,  or  gaoler  fixed  for  escape,  paying  debt,  468,  469. 
or  indorsee  paying  part  of  bill  for  acceptor,  469. 
or  stranger  providing /Mn^ro/,  469,  470. 

or  carrier,  or  wharfinger  mistakenly  delivering  goods  to  defendant,  470. 
by  one  of  two  agents,  who  was  cheated,  against  co-agent,  470. 
by  banker's  paying  check  wTongfully  altered,  470- 
by  surety  against  principal  for  debt  and  expenses  paid,  470,  471,  401. 

402. 
between  sureties  for  coti/nAt^n— general  rules,  &c.,  471,  472. 
contribution  between  joint  contractors^  or  judgment  debtors,  &c,  472,  and 

note  (A), 
between  wrongdoer s^  473,  474. 
of  money  paid  for  debt  to  satisfy  demand  on  illegal  transaction  with  third 

person,  472,  473. 
or  between  plaintiff  and  defendant,  472,  473. 

in  general  necessary  that  the  money  should  have  been  at  the  time  a  debt 
due  from  defendant  to  the  third  person,  474. 

MONOPOLY— 

contract  creating,  520— (See  Sale  of  Goods.) 

MORAL  OBLIGATION— 

meaning  of  the  term  43,  23. 

when  a  sufficient  consideration,  40 — 42. 

not  for  an  implied  promise,  40. 

in  case  of  seduction,  &c.  to  redress,  promise  so  to  do,  &c.,  42. 
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MORTGAGEE— 

use  and  occupation  by,  against  tenant,  &c.,  261, 296. 
notice  to  quit  by  him,  271. 
action  by  for  the  money  lent,  465. 

MORTMAIN  ACT— 
contract  violating,  537. 

MUTUALITY— 

of  obligation  is  essential  in  case  of  contract  not  under  seal,  13  to  16 — 

(See  Contract). 
mutual  credit,  set-off  in  bankruptcy,  667 — 669. 

NATURAL  AFFECTION— 

insufficient  legal  consideratiou,  43,  44. 
semble,  an  exception,  47. 

NECESSARIES- 

(See  Infant,  Husband  and  Wife.) 

NEGLIGENCE— 

of  bailees — (See  Attornet/s,  Baikei,  4'r.)»  373. 

NEWSPAPERS,  SALE  OF— 

letting  same  out,  when  illegal,  339. 

NON  COMPOS— 
idiots,  lunatics,  109. 
ancient  doctrine  as  to  his  liability,  id. 
not  on  deed,  &c.,  109. 
but  on  simple  contract  of  a  reasonable  nature,  if  other  party  ignorant  of 

incapacity,  &c.,  109 — 113. 
inquisition,  how  far  evidence,  1 10,  note  (J). 
purchase  of  land  by,  236. 
tender  of  idiot's  debt  for  him,  617,  618. 

NOTICE— 

when  notice  to  perform  contract  necessary,  567,  568. 
notice  of  set-off— (Sec  Set-off,)  669. 

NUDUM  PACTUM— (See  Consideration). 

NUISANCE- 

contracts  as  to  public  nuisances,  526— (See  Illegal  Contracts), 

OBLIGATION— 

meaning  of  the  term,  &c.,  1,  2 — (See  Contract— Moral  Obligation). 

OFFER— 

effect  of,  when  not  a  contract,  8 — 13.— (See  Contracts,  Reward.). 
must  be  accepted,  &c.,  and  both  must  be  bound,  13. 


when  a,  fraud  on  party  having  a|ipamtmciit,  53U. 
when  ill^al  by  statute,  5^—560. 
<»inBtTuction  of  bond  to  assign  aH  offices,  b7. 

OUTGOING  CROPS— 291— 295. 

OUTLAW— 

conlracta  with,  151,  152. 

OVERSEERS  OF  POOR-(Sec  Parit/i  qSk-a-,). 

PARDON— 

contract  to  obtain,  525. 

PARENT  AND  CHILD— 

liability  of  father  for  education,  &e.,  of  child,  118 — ISI. 
liability  of  father  of  bastard  to  person  boardin^^  it,  :il,  120. 
promise  by  Bon-in-law  to  repay  board,  -12,  1 18,  120. 
DO  implied  liability  uf  Bon-in-law  to  father-in-law,  if  the  lalter  t 

the  former  only  from  kindness,  431. 
advance  by  parent  to  child  of  money,  465. 

PARISH  OFFICERS— 

when  guardians  of  poor  under  statute  are  a  corpoiation,  324. 
liability  of  overseers  {i\otdrjmly)  for  medicines,  Ste.,  for  casual  j 

228. 
though  parish  divided,  when  jointly  liable,  228. 
their  duty,  &c.,  in  taking  security  from  putative  father  of  bastai 

230. 
ill^al  contracts  as  to,  id. 
contracts  to  indemnify  against  settlement,  520. 
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PARISH  OFFlCERS^rontinned). 
select  vestry,  &c.,  addenda  to  232. 
surveyor  of  road— action,  232. 

parish  officers  cannot  personally  supply  workhouse,  232. 
as  to  their  purchasing  premises,  23G. 
as  to  their  title  to  parish  land,  232,  233. 
when  money  had  and  received  does  not  lie  against,  481. 

PAROL  EVIDENCE-(See  Evidence),  81—91. 
PARTIES  TO  CONTRACTS-(See^i;wi/j/*Mofch.  2). 

PARTNERS  AND  PARTNERSHIP— 

1.  Ot  the  formation  of  a  partnership. 

1.  As  between  the  parties  themselves, 

a  contract  to  receive  a  partner  is  a  good  consideration  for  a  pro- 
mise, 40. 

force  of  promise  that  the  defendants  co-partners  should  receive 
plaintiff  as  a  partner,  51. 

agreement  to  form  partnership,  when  void  for  uncertainty,  187. 
presumptively  begins  from  execution  of  agreement,  565. 
when  equity  will  enforce,  187. 

partnership  formed  by  deed,  or  writing,  or  parol,  186,  187. 
when  parol  contract  void  under  Statute  of  Frauds,  id,  305,  note 
(b),  and  18?,  note  (/). 

agreement  to  share  profits  and  losses  --inequality  of  shares,  &c., 
187,  188. 

but  agreement  to  pay  remuneration  by  share,  &c.,  when  no  part- 
ner-ship, 188,  189. 

coach  proprietors,  railway  and  other  companies,  mines,  &c.,  189» 
190. 

tenancy  if  one  hold  house  of  firm,  271. 

rule  that  partner  cannot  sue  co-partner  at  law,  191,  and  ad.  to  id' 

exceptions  to — express  covenant — or  account  stated,  and  promise 

to  pay  balance,  192,  193,  510  ;  see  addenda  to  192. 
plaintitl' also  a  member  of  defendant's  firm,  cannot  sue,  193. 
written  contract  with  A.  may  show  by  ])arol  it  was  with  liim  and 

B.,  8(i,  87. 

2.  What  constitutes  a  partnership  as  to  the  tlurd  persons, 

sharing  profits,  &c.,  193,  194. 

dormant  partner,  194,  195. 

set-off  against  ostensible  partner  who  joins  dormant  partner  in 

action,  (i64. 
retiring  partner,  195,  211,  note  (/). 
««/«////// partner,  195,  I9(). 
subscribers^  \'C.  to  companies^  19() — 198. 
when  community  of  interest,  and  yet  no  liability  as  parfturs, 

198,  199. 


764  INDSX. 
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subsequent  or  distinct  share  in  adventure,  coach  proprieton, 

&c^  198,  199. 

broker,  &c.  receiving  share  as  remuneradon,  199,  200. 

2.  What  contracts  by  one  bind  thefirm^  200. 

general  rule,  all  bound  if  within  scope  of  dealings,  though  fraud  of 

one  partner  or  excess  of  authority,  200,  201. 
in  case  of  bill  of  exchange,  201. 
other  instances,  201, 202. 
notice  to  quit  by  one,  274. 
payment  to  one,  575 — 577. 
effect  of  fraud  by  one  on  buying,  202. 
guarantee  ;  submission  to  reference  ;  by  one,  202,  203. 
deed  executed  by  one,  208. 
release  by  one,  201,  605. 

subsequent  recognition  or  assent  by  whole  firm,  203,  204. 
instances  where   other  partners  not  bound,  there  being  collusion  by 

the  dealing  partner  and  the  creditor,  204 — 207. 
liability  of  latter  for  colluding,  204,  note  (y). 

firm  not  liable  if  latter  expressly  warned  that  firm  not  liable,  207. 20d. 
loan  to,  or  discount  for  one  partner,  when  firm  liable,  207,  208,  and 

addenda  to  id. 
effect  oi  personal  contract  with  firm  :  not  transferrable,  208,  209. 

3.  Of  the  dissolution  of  a  partnership,  and  of  contracts  subsequently  made. 

dissolved  by  three  means,  209. 

notice  of  dissolution,  20  9 — 2 1 1 . 

destroys  power  of  one  to  bind  the  others,  211. 

except  as  to  transactions  during  partnership,  id. 

payment  after,  577. 
PAWNBROKERS- 

pledge  by  agent,  179,  180. 
liability  of,  by  statute,  as  bailees,  376,  377. 
PAWNEE-(See  Bailees),  376,377,  179,  180. 
PAYMENT— 

Payment  of  a  debt  must  now  be  pleaded  8peci«illy,  575,  note  {d), 

payment  after  writ  without  costs,  addenda  to  575. 

payment  in  part  by  one  debtor,  effect    under  Statute  of    Limitations, 

651,652. 
1.  Payment,  to  whom  made. 

fraudulent  receipt  from  one  of  several  plaintiffs,  575,  576. 

from  trustee  id.,  addenda  to  id.,  605. 

to  attorney  or  person  in  creditor's  offico,  576. 

to  agent,  selling  goods,  payment  of  price  to  him,  576,  and  adden.  to  id. 

when  to  debtor's  own  agent  suffices,  576,  note  (i). 

when  debtor  discharged  by  creditor  trusting  agent,  577,  581,  598. 

to  coal  factor  settling  by  delivering  him  goods,  not  sufficient  if  coal 
merchant's  name  in  tickets,  576,  577. 
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PAYMENT— (rtm/ffiu^rf). 

paying  creditor's  agent  or  traveller,  by  delivering  him  other  goods  in 

exchange,  576,  577. 
by  delivering  bill  of  exchange  to  him,  577,  579,  581,  598. 
payment  to  one  partner,  or  executor  or  assignee,  5. 

2.  Of  the  amount  paid. 

payment  of  part  only,  when  and  when  not  a  discharge  of  the  whole 

debt,  578. 
taking  part  of  liquidated  damages,  when  no  discharge  of  remainder, 

addenda  to  id, 
promise  to  accept  part,  in  full,  45. 
pleading  part  payment,  578,  note  (y). 

3.  Payment,  when  presumed,  and  how  made, 

when  presumed  in  case  of  old  debt,  though  Statute  of  Limitations  not 

pleaded,  579. 
instances  of  presumption  that  wages  were  paid,  579. 
when  payment  presumed  from  custom  of  bankers,  579,  note  (g). 
payment  by  sending  a  bill,  instead  of  cash,  and  which  is  kept. — (See 

BUI  of  Exchange),  579. 
effect  of  general  receipt  indorsed  on  bill  of  exchange,  as  to  party  who 

paid,  579,  580. 
such  receipt  not  conclusive,  may  be  explained  by  parol,  587. 
check  on  banker,  payment  by,  and  proof  to  fix  defendant  as  having 

received  amount,  580,  and  note  (n). 
taking  banker*s  notes,  &c.,  or  check,  instead  of  cash,  debtor  when 

discharged,  581,  and  note  (/). 
payment  by  bill  on  third  person— (See  Bill),  593.' 
effect  of  debtor's  order  on  a  third  person  to  pay  creditor,  and  when 

latter  barred  thereby  :  or  by  taking  bill,  &c.,  instead  of  money 

580,  581,  482—485. 
payment  by  transfer  of  credit,  &c.,  in  banker's  books,  581,  582, 586, 

note  (o). 
sending  money  by  post  or  carrier,  347,  384,  580. 
payment  in  forged  bank  notes,  580. 

4.  Of  the  appropriation  of  payments  in  case  of  distinct  accounts. 

in  general  payer  has  election,  if  exercised  at  time  of  payment- 
instances,  582. 

implied  appropriation  to  particular  account,  583. 

clum  of  executor,  and  in  own  right :  legal  demand  and  equitable 
demand  :  debt  during  trading,  another  afterwards  :  lawful  and 
illegal  demand  :  debt  as  partner,  &c.,  583,  584. 

not  even  in  favour  of  surety,  when,  584. 

guarantee  ;  composition  on  debt ;  appropriation,  585. 

deposit  of  note  with  bankers  ;  application  of  to  subsequent  account, 
584,585. 


766  INDEX. 

PAYMENT— (ro^i/iwwfrf). 

as  to  appropriation  where  M  and  new  accounts  ^-ith  old  and  new 
partners,  «Scc. ;  right  of  election,  and  how  exercised,  &c^  ^j8j>and 
addenda  to,  id, 
old  firm  not  discharged  by  bill  of  new  firm  being  taken,  586,  note  {q). 
5.  Of  a  receipt  for  money  paid,  586—589 — (See  Receipt). 

PEACE,  BREACH  OF— 

contract  inducing,  illegal,  526. 
PENALTY— (See  Liquidaied  Damages,  Damages). 

when  a  sum  is  only  a  penalty,  or  liquidated  damages—* 

construction  or  leaning  against,  80,  81. 

proceeding  for  the  penalty  reserved  by  a  contract,  or  for  real  amount  of 
damages  beyond  the  penalty,  682. 

cannot  exceed  penalty  of  bondj  addenda  to,  682. 

contract  prohibited  by  statute   under  a  penalty — whether  therefore  void, 
538. 

PERFORMANCE,  AND  IN  EXCUSE  THEREOF— (See  Paymenl). 
must  now  be  pleaded  specially  in  all  cases,  562,  note  (a). 

1.  Bi/  whom  the  contract  is  to  be  performed. 

the  party  to  be  discharged  is  the  party  to  do  the  act:  instance- 
creditors  agreeing  to  take  composition,  payable  by  bill*, 
debtor  must  tender  them,  563,  699,  700,  addenda  to,  531. 

debtor,  or  acceptor  of  bill,  must  tender  debt,  Sec,  id. 

2.  How  performed, 

according  to  the  legal  effect,  563. 

alternative  contracts,  who  has*  election,  563,  564,  and  addenda 
to  id. 

3.  lV/ie?i  it  13  to  be  performed. 

law  implies,  within  reasonable  time,  564. 

within  a  numih — computation  from  an  act  to  be  done — fro:n 

date  or  execution  of  contract,  5()5. 
j)rcsumptively,  contract  in  force  from  execution,  id. 
party  disabiuig  himself  from  performing,  commits  a  broacli,  /./. 
substituting  time,  for  performance,  565,  566,  90,  and  addimla 

to  ill.,  and  603. 
time  for  performing  sale  of  estate,  248. 

of  goods,  251. 

4.  Of  notice  and  request  to  perform. 

in  general,  no  notice  necessary,  and  exceptions,  56(i,  567. 

surety  entitled,  when,  568,  note  (/) — (See  Guarantee*). 

of  nonpayment  of  6i//,v,  &c.,  5()7. 

reasonable  notico  to  resume  theatrical  character,  id. 

reqiu'st  or  denuind  to  perform  not  necessary,  unless  exjirfs^ly 

agreed  for,  and  instances,  .j67,  5C)S. 
where  mutual  acts  to  be  jierformed  at  same  time,  ,>«iH. 
in  case  of  sale  of  estate — (See  Vendors  and  PurcAaaer*). 
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PERFORMANCE,  AND  IN  EXCUSE  TUEUEOT-^contmued). 

or  oigoiKU — (See  Sa/c  o/Goodx). 
or  ])ron[ii8e  to  marry,  426. 

5.  Of  Excuses  of  performance  in  general. 

if  prohibited  by  statute,  540. 

impossible  anisUlerationsy  &c.,  48. 

accident — act  of  God — when  excuses  performance,  and  when 

not  in  face  of  express  and  absolute  contract,  568,  569, 

and  addenda  to,  id» 
absolute  covenant  to  repair^  destruction  by  fire,  &c.,  569. 

covenant  to  deliver  goods — what  excuses,  id. 

hirer  promising  to  re-deliver  horse  on  request — horse  dies — 
this  excuses,  id,,  note  (w). 

covenant  to  work  coal,  unless  accidents,  &c.,  569. 

entire  contract— part  performance — death  before  completion 
— no  claim,  569,  570. 

no  apportionment  of  freight  if  voyage  not  complete,  or  of 
rent,  where  surrender  in  middle  of  quarter,  id, 

exception,  when  claim  on  quantum  meruit,  let  in,  id, 

partial  eviction  by  landlord,  effect  as  to  rent,  262. 

conditions  precedent :  no  liability  attaches  in  case  of,  unless  it 
be  performed,  or  offer,  &c.,  570,  571. 

instance — ])avcment  to  purchased  house,  to  be  completed  by 
named  dav,  57;3. 

and  this,  although  act  was  to  be  done  by  stranger,  who  refuses, 
&c.,  572. 

concurrent  consideration — each  party  must  perform,  or  offer 
or  be  willing  and  ready  to  perform,  571. 

a/iter  in  case  of  independent  covenants,  &c.,  id, 

promiser  excused,  by  promisee  rendering  it  impossible  for  pro- 
mise to  be  performed  :  instances — neglect  to  give  notice 
— to  attend  personally — or  marrying  the  person  defendant 
was  to  marry,  or  not  procuring  a  necessary  licence — 
or  selling  contract  requiring  personal  attention,  as  to 
repair  carriage,  &c. — or  altering  character  of  work  for 
which  author  was  to  write  articles,  &Cm  571,  572. 

a  party  entitled  to  profit  from  coal  mine,  &c.,  loses  his  claim 
by  confounding  measure  of  profit,  572. 

excuse  of  performance  of  promise  of  marriage,  427 — 429. 

6.  Of  rescinding  the  contract  on  non-performance  by  the  other  party 

— (See  Be^cinding  Contract), 

PHYSICIANS— (See  Ai>olhccarics,  Surgeons), 
cannot  sue  for  fees,  or  medicines,  454,  455. 
not  within  Apothecaries'  Act,  4.35,  436. 
unless  only  provided  with  Scotch  diploma,  435,  note  {m). 


Testraint  of  muriage,  522. 

marriage  brctcage,  separatioii  deed,  523. 

tale  of  office^  523. 

contract  afTectiag  course  of  juitice,  compaunding,  &e.,  a 

breach  of  the  peace,  ot  duty  of  officer  ;  auiaance,  &c,  526,  527. 

trading  with  enemy,  527. 

health  of  public  ;  wagera  agiunK  public  interests,  527. 

POOR— {See  Parith  offUxrt). 

POST-MASTEE-GENERAl^ 

not  liable  as  a  carrier,  381,  note  (>)• 
sending  money  by  post  to  a  creditor,  560. 

POUNDAGE— 

sheriff's  right  to,  459—462. 

for  Tecommending  customers,  &C.,  535. 

PREMIUMS  OF  INSURANCE— (See />uttniii««—JirMwyA«/aM 


PRESUMPTION— 

against  illegality,  or  fraud,  in  contract,  515,  516. 
a*  to  consideration  in  favour  of  bills,  23. 

PRINCIPAL  AND  AGENT— 

1.  Of  the  different  sorta  of  agents — 

&ctars.  brokera,  del  credere  agents,  170,  171. 

the  guarantee  of  the  latter  within  Statute  of  Frsuds,  171. 

who  maybe,  172,  173. 

2.  Appcnntment  of  an  agent,  and  revocation  of  lu*  power. 
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PRINCIPAL  AND  AGENT-<coii/m«tf(0. 

when  authority  implied^  though  none  in  fact,  as  auctioneer  selling 

at  auction  room,  &c.,  1 72. 
mortgagee  of  ship,  when  cannot  treat  mortgagor  who  sells  as  hu 

agent,  id. 
the  contract  is  the  principal*s~married  women,  infants,  &c.,  may  be 

agents,  172,  173. 
authority,  how  revoked,  178. 
order  on  agent,  &ic.,  to  pay  third  person,  when  not  revocable,  484, 

485. 
auctioneer's  authority,  revocation  o(  919. 
bare  authority  without  an  interest  revocable,  173. 
agent  cannot  delegate  authority,  320. 

when  implied  authority  eonlmues  even  after  actual  revocation,  173, 174. 
9.  Extent  of  authority  of  agent,  and  liability  of  principal 

court  to  construe  written  appointment,  174,  note  (/). 

authority  to  distrain — ^to  indorse  bills,  id, 

if  two  appointed  ^'otn//y,  one  cannot  act,  id* 

liability  dvikier,  on  what  ground,  1 74. 

when  not  for  tort,  id, 

distinction  between  general  and  special  agent,  id, 

\f  general  agent,  general  liability,  though  partial  excess  of  orders, 

175. 
horse  dealer*s  servant  warranting  horse,  tdL 

case  of  servant  before  permitted  to  buy  on  credit,  and  being  after- 
wards supplied  with  money,  but  not  paying,  175,  176. 
servant  never  having  been  authorised  to  buy  on  credit,  176,  177. 
when  master  must  disprove  authority,  177. 
subsequent  recognition   or    assent  equal  to  prior  authority,   177, 

17a 
even  under  Statute  of  Frauds,  1 77, 820. 

aliter,  if  agent,  did  not  profess  to  have,  and  had  not  authority,  177. 
but  even  as  to  general  agent,  principal  not  bound  if  act  altogether 

out  o(  scope  of  authority,  178. 
master  of  ship  borrowing  money,  1 78,  note  (2). 
as  to  certain  sttbordinate  and  usual  matters  servant  has  implied 

authority — servant  selling  horse  and  warranting  it,  178. 
usage  of  trade — agent  selling  on  credit  bank  stock,,  or  goods  at 

auction,  178,  179. 
agency  for  sale  of  goods  under,  6  Geo.  4,  179. 
person  intrusted  with  bill  of  lading,  &c.,  may  sell  or  pledge  (without 

authority)  to  vendee  without  notice,  1 79,  576,  577. 
effect  of  pledge  for  antecedent  debt,  id.,  180. 
contract  of  sale,  and  payment  to  known  agent,  180. 
payment  in  general  to  agent,  when  principal  bound — (See  Pay^ 
ment),  576,  &c.,  and  701,  addenda  to  id. 
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rights  of  true  owner,  if  sale  or  deposit  without  aathority,  180 — 183, 

G94,  addenda  to  182, 
general  rules  as  to  liability  of  principal  on  sale  by  agent,  181, 182. 
agent  to  sell  cannot  exchange  or  receive  price  in  goods,  576,  577. 
principal  liable  though    not  known  at  the  time,    181,  2,  and 

note  (o),  346. 
foreign  principal,  &c.,  182 
effect  of  trusting  agent  only,  181. 
authority  cannot  be  delegated,  182. 

4.  Of  the  right  of  action  of  the  principal ;  when  may  come  forward,  &e,  18*1 

but  subject  to  set-off  against  agent,  when,  667,  183. 

when  true  oumer  may  sue  vendee,  though  no  agency,  667,  note  (k), 

5.  When  agent,  solicitor,  &c.,  personal^  liable  to  third  person. 

in  general  not  on  contract ;  exception  if  expressly  credited,  ]8d^ 

184,  481. 
engagement  by  agent  to  guarantee  on  resale  of  goods,  &c.,  424. 
liable  if  he  pertonal/y  contract  by  deed,  &c.,  184,  185. 
or  act  without  authority,  id^  897,  398,  and  addenda  to  uL 
when  liable  for  money  had  and  receiTed  for  principal,  &C.,  481, 

482. 
when,  if  principal  order  him  to  pay  third  person,  &c  484,  485. 
money  had  and  received  between  him  and  principal,  485. 

6.  When  agent  may  sue  in  his  own  name. 

on  contract  made  for  principal,  185,  186,  667,  note. 
subject  to  set-off  against  principal,  666,  667. 

7.  Of  the  claim  of  agents  and  brokers  to  commission  or  reuKtrd. 

customary  charges  of  certain  London  ship,  spirit,  and  other  agenb 

and  brokers,  4J33,  434,  and  note  (/?). 
commission  on  freight,  id, 
on  sum  to  be  obtained j  432,  434. 
del  credere  aercnt's  commission,  171  484,. 
no  claim  if,  from  carelessness,  services  ineffectual,  434. 
acting  in  illegal  transaction,  or  without  l)cing  qtuilificdy  434,  4.^. 

8.  Liability  of  agent  to  principal  to  account  for  proceeds,  &c^  485,  4H». 

9.  Of  the  claims,  (Sec,  of  domestic  servants  to  wages,  and  when  may  be 

turned  away,  &c. — (See  Master  and  Servant). 

PRINCIPAL  AND  SV\iETY-(Scc  Guarantees  QJ\d  IndenmUies), 

PRINTERS-{See  Autbors). 

when  cannot  recover  for  printing,  455,  519,  539. 

agreement  between  i)rintcr  and  publisher   to   perform    printing  within 

certain  time ;  former  to  insure ;  effect  of  delay  in  providing  materials 

Sec,  574. 

PROCTOR— 

may  recover  his  fees,  453,  454. 
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PROMISE— (See  Contracts). 

meaning  of  term,  &c.,  2,  and  id.  note  (d). 
promise  for  a  promise,  good  consideration,  39. 

PROMISSORY  NOTES-(See  Bills  of  Exchange). 

PROSTITUTION— 

contracts  inducing,  void,  516—319. 
sale  to  prostitute,  when  void,  331,  518. 
rent,  board,  clothes  for,  518,  519. 

PROVISO— 

in  agreement,  &c.,  effect  and  construction  of,  72. 

PUFFERS— 

at  an  auction,  when  a  fraud  on  bidders,  535. 

QUANTUM  MERUIT— 

when  price  may  be  reduced  to  a  claim  upon  a  quantum  meruit — (See 
Rescindingy  Money  had  and  received^  Damages). 

QUIET  ENJOYMENT— 

covenants  for.  how  construed,  73,  74. 

implied  promise  by  landlord,  398, 9 ;  468,  698  addenda  to  399,  note  (/). 

REAL  PROPERTY,  CONTRACTS  RESPECTING— (See  Toirfor*  am/ 
Purchasers). 
analysis  of  chap,  iii,  234,— and  (see  Landlord  and  Tenant). 

RECEIPT— (See  Payment). 

stamp  act,  enactments  of,  586,  587,  and  note  (/). 

what  memorandum  need  not  be  stamped  ;  I.  O.  U. ;  agent^s  admission  of 

receipt  of  bill,  &c.,  96,  586,  note  (x). 
receipt  in  full  where  only  part  paid,  601. 
what  not  a  receipt  infuUj  587,  note  (r/). 
receipt  may  be  explained  by  parol,  587. 
acknowledgments  of  receipt  or  credit  in  account,  when  stamp  necessary, 

587,588. 
unstamped  receipt,  when  may  be  looked  at,  588. 
stamped  receipt,  whether  affected  by  matter  of  agreement  thereon,  Src, 

and  vice  versa,  id. 
debtor  may  require  receipt  afler  payment.  Sec,  id, 
exemptions  in  case  of  receipts,  588,  589. 

RECEIVER  OF  ESTATE— 

when  not  liable  for  money  had  and  received,  476,  477,  48 1. 

RECITAL— 

recital  may  constitute  agreement,  62,  71. 
may  restrain  rest  of  deed,  &c.  70 — 72. 
or  a  release,  604. 
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RECOMMENDING  CUSTOMERS— 
poundage  for,  535. 

RECORD- 

contracts  of,  nature  and  force  of,  &C.,  2, 8,  and  notes— (See  JudgmenU), 

REGRATING— 

contract  effecting  it,  331. 

RELEASE- 

By  ad  of  the  party  ;  or  by  legal  operation, 

1.  Form  and  effect  oi  express  releases. 

should  be  under  seal;  receipt  in  full,  when  only  part  paid,  ftc, 
consideration,  601. 

presuming  release,  601,  note  (Jb), 

receiving  part  under  composition  deed,  releases  all,  and  excep- 
tions, 601,  602. 

receiving  part  firom  third  person,  602. 

parol  discharge  of  contract  brfore  breach  ;  effect  if  aftenvaids, 
602,  603,  and  702  addenda  to  603. 

Form  and  effect  of  particular  words,  603. 

release  of  all  demands  702,  addenda  to  603. 

covenant  not  to  sue,  when  not  a  release,  606. 

release  of  future  demand,  603,  and  addenda  to  id, 

release  of  part,  good,  605. 

construction  of;  recital  in,  &c.,  604,  605. 

fraudulent  concealment,  605,  note  (Ar). 

2.  By  whom  executed. 

by  one  of  several  creditors  ;  by  fraud  ;  by  trustee  or  nominal 

plaintiff,  &c.,  605,  606,  and  addenda  to  id, 
by  bankrupt,  606. 

3.  To  whom  executed. 

to  one  of  several  debtors  ;   to  a  stranger  to  deed  ;  effect  of  as 
to  surety,  C06,  607. 

4.  Of  implied  releases  or  discharges,  by  operation  of  law, 

by  making  debtor  executor,  607. 

by  creditor  marrying  debtor,  607. 

by  taking  higher  security,  as  judgment,  611. 

or  specialty,  and  when  otherwise,  607,  608. 

by  creditor  altering  a   written   contract ;  alteration  by  whom, 

and  whether  in  part  material  or  not,  608 — 610. 
accidental  cancellation  or  destruction  of  instrument  no  discharre, 

610. 
or  loss,  except  of  bill  of  exchange,  610,  596. 
when  new  stamp  requisite  on  alteration,  610. 
alteration  of  bill  by  holder,  598,  610. 
discharge  by  rendering  it  impossible  to  perform  contract^See 

Performance)^  57 1 . 
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REPAIRS- 
OS  between  landlord  and  tenant,  266 — ^269. — (See  Landlord  and  Tenant,) 
doing  them  under  void  parol  agreement,  245. 
of  ship — (See  Ship), 

REPRESENTATIONS— (See  Fraud). 

not  fraudulent,  cannot  be  proved  by  parol  to  alter  or  add  to  written 

agreement,  88,  91,  note  {b), 
of  character,  &c.,  of  another,  that  he  may  gala  credit,  to  be  in  writing,  106, 

330. 
need  not  be  stamped,  106. 
representation  when  not  an  agreement,  9,  and  notes  (m),  (o),  432,  note  (t), 

and  9,  note  (o),  addenda  to  id.  689,  (See  Reward.)    ^ 
as  to  title  to  goods  sold,  354,  355. 
when    representations    amount   to   a  warranty,    &c. — (See    Warranty), 

353—360. 
representation  of  a  matter  known  to  be  untrue,  or  not  known  to  be  tnie, 

actionable  if  damage  ensue,  &c.,  although  no  fraud,  354,  note  (i). 

REQUEST— 

where  the  consideration  for  the  promise  is  past,  necessary  it  should  have 

been  moved  by  defendant's  request,  53. 
when  request  to  perform  contract  is  necessary,  567, 568. 

RENTS— (See  Landlord  and  Tenant). 

money  had  and  received  to  recover,  478,  479,  498,  699,  addenda  to  479. 

RESALE- 

vendor  may  re-sell  goods,  when,  341. 

RESCINDING  CONTRACT— 

general  rules  as  to  right  to  abandon  or  rescind  contract,  573,  574, 575, 

351. 
in  general  must  be  by  mutual  consent,  or  by  virtue  of  a  clause  in  agree- 
ment, in  order  to  disaffirm  ab  initio,  365,  489,  574. 
non-performance  of  condition  precedent— {See  Condition  Precedent),  570, 

572,  573,  574. 
in  case  of  continuous  or  distinct  acts  at  intervals,  no  rescinding  on  one 

non-performance  only,  573,  448. 
only  party  not  in  default  can  rescind,  573. 
must  be  done  in  reasonable  time,  573,  574,  499. 
in  general,  cannot  rescind  where  parties  cannot  both  be  put  m  statu  quo, 

574,  575. 
where  partial  beneiit,  contract  to  stand,  and  may  reduce  damages   by 

showing  partial  non-performance,  &c.,  (except  a  bill  g^ven  is  sued 

on,)  574,  575,  and  697,  addenda  to  363. 
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RESCINDING  CONTRACT— (con/fiiw?d). 

money  had  and  received  on  rescinding  contract — (See  Money  had  ami 

received),  487. 
money  had  and  received  to  recover  deposit,  on  sale  of  reaiiy,  246, 
on  sale  of  goods,  351,  362,369,  488. 
on  annuity  being  set  aside,  489. 
rescinding  iliegal  contract,  and  recovering  back  money  pud  thereon,  499, 

500,486. 
agreement  to  rescind,  573,  note  (n). 
bankruptcy  does  not  rescind,  id, 

RESTRAINT  OF  TRADE- 
contracts  in,  void,  519 — 521. 

RESTRAINT  OF  MARRIAGE- 
contracts  in,  void,  522. 

REVENUE— 

contracts  affecting  our  revenue— (See  Wagers),  321,  895. 
fraud  on,  as  to  smuggled  goods,  spirits,  &c.,  332 — 335. 
selling  tobacco,  not  being  a  dealer,  &c,  539. 

REVOCATION— 

of  agent's  authority— (See  Principal  and  Agent), 
of  auctioneer's  authority,  318,  319. 

REWARD— 

offer  of,  if  offender  discovered,  &c.,  creates  a  binding  contract  to  party 
who  acts  thereon,  9,  note  (o),  432,  note  (i),  and  addenda  to  433, 
note  (i),  and  to  9,  note  (o). 
offer  of  reward  for  lost  child,  433,  note  (i). 
offering  a  reward  for  stolen  goods,  when  illegal,  id, 

SALEOFGOODS- 

1 .  In  general :  nature  of  sale  and  exchange,  297, 298. 

must  be  mutually  binding,  11 — 13,  298. 

of  things  not  in  esse,  332. 

when  the  property  in  goods  is  altered  by  the  sale,  though  not  de- 
livered, 298,  299. 

di'livery  to  carrier,  384,  385. 

effect  of  selling  ^;/7r/  of  an  entire  bulk,  or  part  of  goods  to  be 
weighed,  &c.,  before  property  passes  to  vendee,  299 — 3<n. 

imtil  proi>erty  in  part  passes,  &c.,  no  action  for  goods  told  lies, 
301. 

as  to  property  vesting  where  contract  is  for  the  manufacture  of  goods, 
:30l— 303. 

purchase  of  several  lots  al  auction,  not  an  entire  contract,  303. 
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SALE  OF  GOODS-(continued). 

effect  of  ordering  several  parcels  of  goods  at  same  time,  803,  S04. 
sale  by  wrongful  possessory  when  binds,  &c^  904—481,  note  (/),  329, 

667,  note  (A),  694,  addenda  to  182. 
by  thief  or  swindler,  305,  329, 321. 
by  agent  without  authority,  179 — 181. 
sale  in  market  overt,  304. 
promise  on  sale  that  if  horse  lucky  vendee  would  buy  another,  &c., 

52. 
contract  to  buy  **  about  300  quarters,"  &c,  69,  note  (/),  82,  note  (m), 
parol  evidence  to  explain  mercantile  contract,  82. 
custom  if  goods  not  approved  to  be  at  once  rejected,,  not  received  if 

written  contract,  83. 
written  agreement  leaving  blank  for  price,  87, 691,  addenda  to  87. 
for  com,  not  showing  what  quality,  may  prove  prior  dealings  to 

explain,  87. 
to  show  representations  not  embodied  in  sale,  note,  87>  88,  69 1> 

addenda  to  87,  8. 
written  contract  not  showing  time  for  delivery,  90. 
parol  agreement  varying  time  for  delivery,  90,  702»  addenda  to  603. 
exemption  from  stamp  of  contracts  for  sale  of  goods,  97,  104 — 106. 
agency  for  the  sale  of  goods  ;  power  of  agent,  rights  of  principal,  &c. 
— (See  Principal  and  Agent),  179. 
2.  Of  the  Statute  of  Frauds  as  to  sales  of  goods. 

in  general ;  at  common  law  writing  not  necessary  ;  enactments  of  the 

statutes,  305. 
what  are  chattels  within  the  act,  305,  note  (Jb), 
oil  to  be  pressed  from  seed ;  to  supply  water,  &c.,  306,  note  (e). 
shares  in  company,  or  partnership,  187,  note  (7),  305,  note  (6). 
enactment  of  Lord  Tenterden*s  Act  as  to  contracts  for  work  and  mate' 

rials,  306,  307. 
what  not  a  contract  for  sale,  but  to  procure  goods,  307. 
contract  within  statute,  if  price  be  ten  pounds,  though  uncertain  at 

time,  307. 
sale  by  auction  within  statute  ;  so  is  sale  in  market  overt,  307. 
sale  of  crops  and  trocs,  &c.,  241. 
to  take  land  and  pay  for  crops,  &c.,  307. 

1.  As  to  the  delivery  and  acceptance  of  part  of  the  goods. 

must  be  unequivocal,  and  mutual  intention  to  complete 

delivery  necessary,  308. 
instances  of  constructive  delivery,  by  giving  warrant  or  order 

to  transfer,  308. 
as  to  exercising  act  of  ownership,  &c.,308. 
on  sale  of  horse,  by  horse  dealer  putting  it  in  his  private 

stables,  &c.,  309. 
but  not  sufficient  if  vendor  retain  his  lien  for  the  price  30% 
310. 
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actual  acceptance  Decessary  ;    mere  delivery  to   Tendee 

insufficient,  until    he   accepts,  after   opportunity  to 

examine  goods,  &c,  810 — 313. 
instances  of  effect  of  acts  of  ownership  by  him,  in  intenral, 

id. 
acceptance  at  auction,  312. 
delivery  to  carrier  insufficient,  310,  311, 384. 
goods  sold  and  delivered,  does  not  lie,  if  no  deHoery^  though 

acceptance,  312,  313. 
delivery  of  sample  not  as  part  of  goods  ;  taking  one  of 

several  lots  bought  at  auction,  313. 
keeping  part  of  goods  delivered  under  void  parol  contract, 

313,  and  note  (jr>  36,  510. 

2.  Of  earnest,  or  part  payment. 

what  suffices,  313, 314. 

3.  Of  the  form  and  signature  of  the  written  contract. 

in  general,  314. 

several  writings  or  letters,  314, 315. 

inventory  apprsdsement  and  letters,  when  will  constitute  a 

sufficient  memorandum,  315,  316. 
letter  from  vendee  denying  part  of  alleged  terms  of  sale, 

316. 
written  agreement  to  buy,  not  shomig  plaintiff  was  to  sell, 

816,317. 
bill  of  parcels  partly  printed,  817. 
signature,  what  deemed  sufficient,  817. 
bought  and  sold  notes  of  brokers ;  entry  in  their  books ; 

sufficiency  of,  &c^  317, 318. 
auctioneer's  signature  at  auction,  general  rule  suffices,  818, 

319. 
signature  of  auctioneer's  cleric,  819. 
one  signature,  if  separate  lots,  320. 

suffices  if  defendant  has  signed,  though  plaindff  has  not, 
and  is  not  therefore  liable,  820, 15,  and  addenda  to  idL 
immaterial  that  agent  obtained  authority  afterwards,  320. 
cannot  delegate  authority,  820,  321, 
3.  Of  fraudulent  8d}ea, 

if  fraud,  no  property  passes,  321 — 323. 

buying  with  design  not  to  pay,  321,  and  note  (6),  322,  328, 329. 

when  third  person  procuring  sale  by  fraud,  may  be  sued  fw  goods, 

323. 
of  misrepresentation  of  the  credit,  &c  of  vendee,  880. 
trover  before  expiration  of  credit,  828. 
sale  by  tenant  of  goods  liable  to  distress,  828. 
fraud  on  sale  of  goods  **  with  all  faults,"  862. 
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statute  of  Elizabeth  avoiding  fraudulent  sales,  &c.,  in  fnyoxaof  crediion, 

&c^  324—380. 
sale  in  general  void,  if  vendee  still  remain  in  possession ;  exception, 

if  fraud,  negatived  ;  deed  not  departed  from,  &c.,  id, 
notorious  sales,  326. 

no  presumption  of  fraud  where  possessor  never  was  owner,  326,  327. 
and,  at  all  events,  assignment  or  sale  valid  between  the  parties, 

827. 
giving  one  creditor  a  preference,  328. 
change  of  possession  ;  what  sufficient,  329. 
restitution  of  goods  stolen,  &c.,  though  good  sale  in  interval,  329. 
sale  by  defendant,  before  delivery  of  writ  to  sheriff,  329. 
action  for  deceit,  or  fraud  on  sale  ;  in  general,  329,  830. 
fraudulent  misrepresentation  of  third  person's  ability,  in  order  to 

procure  sale,  330. 

4.  Of  illegal  sales  of  goods. 

1.  At  common  law. 

as  immoral  or  libellous  prints,  &c.,  sale  to  prostitute,  331. 

forestalling,  regrating,  engrossing,  381. 

wager  under  colour  of  sale  on  price  in  market,  &c.,  331. 

sale  or  assignment  of  goods  not  m  esse,  or  which  vendor  has  not, 
331,332. 

sales  with  alien  enemies,  332. 

smuggled  goods,  332,  333. 

breach  of  mere  revenue  regulation,  333. 

distiller  of  spirits  selling  to  rectifier,  also  retailer,  333,  334. 

sales  rendered  illegal  to  prevent  fraud  or  public  injury ;  brewers' 
druggist  ;7sale  of  biicks  of  undue  size  ;  coals  with  wrong 
tickets ;  com  by  hobbett ;  by  brewer  to  unlicensed  pub- 
lican, 334,  335. 

2.  By  statute, 

on  Sundays,  335 — 337. 

sale  of  game,  337. 

of  spirituous  liquors  under  twenty  shillings.  Tippling  Act,  338. 

sales  or  purchases  (privately)  of  cattle,  by  salesmen,  drovers,  &c., 

employed  to  sell  in  London,  &c.,  338,  339. 
sale  by  lottery  or  raffling,  338,  note  (z). 
fire  works  ;  retailing  newspapers,  389. 

5.  Of  the  rights  of  the  vendor, 

lien  for  the  price,  tiiough  part  delivery,  &c.,  339,  340,  341,  660,  661. 
may  hold  for  price,  tiiough  credit  not  expired,  if  vendee  insolvent, 

unless  bill  taken,  &;c.,  340. 
when  owner,  though  not  the  vendor,  may  claim  the  price  firom  vendee* 

667,  note  (A). 
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action  for  price  where  credit  as  to  part  not  expired,  340,  341. 
set-ofF  for  price  where  goods  not  delivered,  662. 
cannot  arrest  for  price  where  goods  not  deliyered,  349,  note  (n), 
part  delivery,  vendee  may  insist  on  whole,  but  liable  for  part,  if  re- 
tained, when,  341. 
power  o£  resale  by  vendor,  if  default  by  purchaser,  341. 
effect  of  vendor  wrongfully  retaking  goods,  341,  342. 
sale  on  terms  of  ready  money,  660,  661. 
licence  to  retake  if  bills  not  paid,  342. 
account  stated  as  to  price,  &c.,  when  admiti  vendtn'a  titles  &c.  507,  508. 

509.511, 
of  the  right  of  stoppage  m  transitu, 

nature  of  this  right  to  retake  goods  on  their  jonmey  to  vendee 

if  he  become  bankrupt  or  insolvent,  342 — 346. 
whether  it  rescinds  contract  ab  initio,  342. 
the  question  is  whether  goods  have  reached  Jinal  destination 
intended  by  purchaser  :  instances — ^if  in  hands  of  carrier, 
wharfinger,  packer,  agent,  &c,  as  such,  343,  344. 
when  no  right,  though  vendor  holds  the  goodst  344. 
assignment  by  vendee  by  bill  of  lading,  when  binds,  345. 
mere  claim  by  vendor  sufficient;  whether  barred  by  duties  being 

unpaid,  or  foreign  attachment,  345,  346. 
or  by  bill  outstanding  for  price,  342,  note  (y). 
or  by  carrier*B  lien  against  the  vendee,  d45,'346,  and  addenda  to  id 
or  agent's  claim  on  goods,  346. 
who  may  be  considered  by  vendor  as  the  purchaser,  aud  sued 

for  price,  180,  181,  346,  347. 
who  treated  as  agent  or  principal,  id. 
when  true  owner  may  claim  price  from  vendee,  though  he  did 

not  authorise  sale,  667,  note  (A), 
party  subsequently  taking  share  of  vendee,  346,  847. 
supi)lying  hospital ;  public  institution  ;  remedy,  347. 
ddh'ery  to  carrier,  when  a  delivery  to  vendee,  347,  348. 
vendor  when  must  insure,  or  delivery  to  carrier  insufficient^  34**. 
7%tf  pleadings  hy  ivndor, 

common  count  for  goods  sold,  or  work  and  materials,  when  suffi- 
cient, and  when  not,  348 — 350. 
0.  Of  the  rights  of  the  vendee, 

when  must  tender  or  pay  to  obtain  property  in  goods,  350,  351. 

readiness  to  pay  sufficient,  351,  368. 

when  vendee  acquires  property  in  the  goods,  299 — 303. 

remedy  if  vendor  retake  them,  341,  342. 

when  may  set  up  against  vendor,  the  title  of  the  true  owner,  667, 

note  (//). 
right  of  set-oft' although  sale  was  at  ready  money  price,  660,  661. 
recovering  back  deposit,  351,  note  (A). 


INDEX.  779 

SALE  OF  GOODS— (con/mtttfrf). 

recovering  back  price  as  money  had  and  received,  on  refusal  to 

deliver,  &c.,  488,  489. 
when  must  request  delivery,  351. 

sale  of  goods  "  on  arrival  by  ship,"  &c.,  or  by  certain  day,  351, 852. 
remedy,  though  vendor  prevented  by  accident  from  completing,  352. 
as  to  part  delivery  and  acceptance,  303,  313,  341,  352,  353,  451, 

570. 
rescinding  or  reducing  damages,  &c.,  on  warranty.    (See  Warranty.) 

SALE  OF  REAL  PROPERTY.— (See  Vendars'and  Purchasers),  Analysis, 
234. 
parol  promise  to  assign  benefit  of  contract,  effect  of,  36. 
promise  to  procure  landlord's  consent  to  assignment  of  lease,  51. 

SAMPLE— 

sale  by,  amounts  to  a  warranty,  357, 361,  356. 

vendee  has  a  right  to  inspect  bulk,  353,  367. 

when  may  reject  bulk,  366,  367. 

delivery  of  not  a  sufficient  part  delivery  under  Statute  of  Frauds,  313. 

SATISFACTION— (See  Accord  and  Satisfaction) . 

SCOTCH— 

agreement  or  bond  made  in  Scotland,  how  treated  here,  77,  78. 
discharge  on  Scotch  sequestration,  157. 

SECURITY— (See  BUis,  GuaranUes). 

SEDUCTION— 

moral  obligation  to  redress  wrong,  and  therefore  a  promise  to  pay  money, 

&c.,  is  good,  42,  516 — 519. 
annuity  for,  516 — 518. 

SEPARATION  DEED— 

between  husband  and  wife, legality  and  effect  of,  140, 523  and  addenda  to  id, 

SERVANT— (See  Master  and  Servant). 

action  for  wages,  &C.,  455—459. — (Sec  Master  and  Servant), 

SERVICES  AND  W ORKS.-iSce  Work  and  Labour,  atid  Materials). 
In  general : 

implied  promise  to  pay  and  to  use  due  care,  373,  430. 
promise  to  pay  additional  sum  for  same  labour,  431. 
contract  to  serve  without  contract  to  employ,  431. 
promise  to  work  gratuitously,  33 — 36. 

services  with  a  view  to  legacy,  or  under  contract  that  reward  should 
be  optional  or  fixed  by  employer,  &c.,  431 — 433,  432,  note  (i). 
as  bail,  trustees  or  executors,  431. 

by  surveyor  to  be  paid  when  price  obtained  by  employer,  431,  432. 
reward  advertbed  to  discover  oftender,  432,  note  (t),  and  addenda  to  9. 
for  committee  or  company,  432. 


8.  Counsel,  &c^  453,  45-1. 

0.  Mcsscngen  uadeT  Gat  in  bumkniptcj,  454. 

10.  PhyskiiuiB,  454. 

11.  Printers,  455. 

12.  Servants,  455 — 459 

13.  Sheriffs,  and  olher  minUtcrial  offic«ri,  459 — 1G2. 

14.  Surveyors,  462,  463. 

15.  Witnesses.  463. 

(Sff  lAote  TVki.) 
SET-OFF— 

distinction  between  sei-off  to  be  pleaded,  ftc,  and  a  deduction  fi 

tiff's  demand  under  general  issue,  in  respect  of  something  < 

therewith,  C57. 
tel-off  is  founded  on  statutes  Geo.  lI.,eDaetmenUof,  657,  658. 
not  compulsory,  656. 

debts  of  different  naluret  or  degreei  may  Ik  set-O^  if'. 
docs  not  apjily  except  to  debit,  instances  of  i  not  to  danaget,  t 

indemnifying,  &e.,  658—660. 
penally  and  liquidated  damages,  660. 
in  case  of  sale  for  ready  money.  660. 
setting  off  vendee's  debt  on  his  bill,  8tc  id. 
agreement  not  lo  set-off,  661. 
plaintiff  not  to  eieludo  set-off  by  uimeeettarify  declaring  ape 

ilamages,  when  may  so  exclude  it,  661, 662. 
what  itebii  due  to  defenilant  he  may  set-off;  servant  suing  martei 

goods  nut  delivered  t  money  due  on  judgment,  Ac,  66S- 
not  debt  barred  by  Statute  of  Limitations,  6S3. 
attorney's  bill,  though  not  delivered,  66S. 
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SET-OFF— (rcm/wiii««0- 

or  from  husband  and  M'ife,  where  he  only  sues,  &c.,  665. 

in  case  of  trustee  suing,  whether  debt  against  cestui  que  trust  can  be  set- 
off, 665,  m^. 

court  will  not  nodce  mere  equitable  debt,  666. 

action  by  agent,  when  defendant  may  sot-off  debt  from  principal,  133,  185, 
666, 667. 

and  vice  versa,  667. 

in  case  of  town  agent,  country  attorney  and  his  client,  667. 

vendee  sued  for  price  by  auctioneer,  may  show  he  had  no  title,  667,  note. 

of  set-off  and  mutual  credit  in  case  of  bankruptcy,  instances,  &c.,  667 — 669. 
see  703  addenda  to  669. 

whether  in  such  case  general  issue  suffices,  668,  note  (m). 

set-off  in  case  of  a  bond  debt,  and  pleadings,  669. 

when  to  plead  or  give  notice  of  set-off,  669. 

form  of  notice,  &c.,  666,  and  note  («). 

plea  or  notice  will  not  affect  general  issue,  669,  670. 

proof  of  set-off,  670. 

plaintiff's  proof  of  his  side  of  account,  and  to  what  extent,  670. 

effect  of  pleading  it,  but  not  setting  it  up  at  trial,  how  plaintiff  should 
proceed,  670. 

court  of  conscience,  acts  how  affected  by,  670. 

SHERIFFS  AND  THEIR  OFFICERS— 

their  claim  to  and  remedy  for  remuneradon,  poundage,  possession  money, 

&c.,  459—462. 
extortion  by,  462. 
remedy  for  money  paid  for  defendant,  if  fixed  for  his  debt  for  escape, 

&c.,  468,  469. 
or  if  execution  afterwards  set  aside,  and  sheriff  pays  assignees,  &c.,  495. 
as  to  action  for  money  had  and  received,  against  sheriff,  for  money  levied 

under  execution,  &;c.,  502,  503,  and  notes. — (See  Money  had  and 

received,) 
indemnity  to  sheriff,  when  void,  527. 

SHIP— (See  Bill  of  Lading), 

promise  by  master  in  a  storm  to  pay  extra  wages,  4 1 . 

sale  of,  to  be  in  writing,  60. 

contracts  for,  need  not  be  stamped,  105,  note  (/). 

owner's  liability  for  repairs,  453. 

liability  of  part  owner,  194,  note  (d), 

warranty  of  ship,  360,  362. 

owner  of  ship  considered  as  a  carrier  (See  Carriers ). 

bill  of  sale  of  ship  in  violation  of  registry  act,  523,  538. 

sale  of  command  of  East  India  ship,  52:3. 


what  coutitutes,  3. 

luUiure  o^  and  bow  it  lUffen  Irom  othet  contracts,  3 — B. 
binds  land,  bow— (See  Laid),  6. 
conndetatioD,  not  neceraary,  5. 

exception,  effect  of  tmlantary  conveyances,  5,  sad  notes  (r}  and  (t) 
and  of  failure  of  considefation,  5,  note  ((). 
merges  simple  contract,  6,  607, 608. 
prefcTCDce  to  other  debts,  7. 
pleadings  affecting  it,  7,  8. 
deed  inter  parle$,  stranger  cannot  sue,  48. 
deed  necessary  to  pass  eatement  as  way,  kc^  56,  note  (z). 
Imalatiott  of  action  on,  7,  633,  and  addenda  to  id. 
parol  agreement  cannot  vary,  or  explain  if  clear — (See  Evidence),  I 
or  show  olher  coruideratioas,  if  one  only  stated,  86,  note  (m). 
cannot  be  discharged  by  parol,  90. 
or  varied  bat  by  deed,  even  as  regards  eure^,  423. 
agents,  directora  of  companies,  contracting  by  deed,  184,  and  note 
specialty  by  one  partner  for  firm,  20S. 
SPIRITS— 

illc^  sale  of,  between  distiller,  &C.,  333,  334. 
sale  of,  under  20i.,  tippling  Act,  338. 

STAGE  COACH  PROPRIETORS— 

considered  as  carriers  of  goods — [See  Corner*). 

liability  of,  in  case  of  injury  to  passengers ;  duties  as  to  providi 

conveyance,  385,  386. 
mail  coach  proprietors— (See  Carrieri),  385,  and  note  (o).  388. 
wager  between,  whether  A.  would  go  by  coach  of  either,  &c^  396. 
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STAKEHOLDER— <rowrtn»/^r/). 

effect  as  to  the  other  parties,  475,  476. 

receiving  proviociai  notes,  &c.,  as  money,  liable  as  for  money  received, 
476. 

STALLAGE— 

assumpsit  lies  for,  though  no  express  contract,  addenda,  697  to  296. 

STAMPS — (on  ReceipU,  see  Receipts),  586. 

enactments  of  stamp  act  as  to  agreements,  91,  92. 
several  letters,  92. 

1.  What  agreements  require  a  stamp,  92. 

must  be  capable  of  pecuniary  calculation,  and  to  amount  of 

20/.,  92. 
agreement  for  less,  with  penalty  for  more,  93. 
need  not    be    stamped  if  under  20/.  value  as  between    the 

parties  to  suit,  though  collaterally  of  more  value,  93. 
manuscript  of  advertisement,  partial  agreement,  93,  94. 
must  purport  to  be  an  agreement;  mere  proposals  need  not  be 

stamped  ;  instances,  94 — 96. 
nor  a  mere  cognovit,  or  L  O.  U.,  or  admission  of  receipt  of 

bills  as  deposit,  &c.,  by  agent,  &c.,  96. 
nor  consent  by  indorser  to  time  being  given  acceptor,  96. 
or  agent's  communication  of  terms  of  agreement,  96,  97. 
attornment,  97. 
main  object  of  instrument  to  be  considered,  whether  lease  or 

agreement  for  it,  or  sale  or  pledge  of  goods,  97. 
bill  of  exchange,  with  terms  of  agreement,  97. 

2.  Of  stamps  if  several  distinct  agreements,  or  several  parties,  but  one 

subject  mattery  97 — 99. 

several  demises  to  different  persons  in  one  paper,  98. 
releases  or  submission  to  arbitration  by  several  parties,  96. 
l)uying  several  lots  at  auction,  98,  note  (jr). 
binding  apprentice  to  different  persons,  98. 
subsequent  new  agreement  relating  to  former,  99. 
or  varying  it,  must  be  two  stamps,  99. 
though  first  between  other  parties,  when,  99. 
builders  suing  for  extra  work  only,  must  produce  first  con- 
tract stamped,  99. 

3.  Omission  to  stamp ;  agreement  cannot  be  read  in  evidence,  100. 

use  and  occupation,  100. 

party  to  bill,  a  witness  to  prove  the  objection,  514,  note  (g). 
in  pauper  settlement  cases,  to  prove  terms  of  holding,  100,  101^ 
if  plaintiff  gets  through  his    case,    defendant    must   produce 

agreement  stamped  to  make  it  evidence,  101. 
in  case  of  lost  and  destroyed  agreements,  102,  and  notes. 


contracts  for  work  and  materials,  105, 106. 
exemplioDB  by,  9  Geo.  4,  promUes    by  inrants  I 
barred  bj  statute ;  Tepresentations  of  duivctc 
and  materials,  106. 
STATUTES— 

construction  of  words  in,  66,  note  {7),  TO,  note  (i). 
STOCK— 

stock  in  the  iiinds  is  not  numry,  464,  476. 

remedy  of  broker  paying  diSerencea,  465, 474. 

jobbing  io  foreign  stock,  55-2,  554. 

loan  of  ttodc,  when  usurious,  544. 

damages  io  action  fgi  not  replacing  stock,  684,  685. 
STOCKJOBBING— 

illegal  ;  exceptions,  &c.,  553,  554. 

money  lent  to  or  paid  for  defendant  to  satisfy  difference*,  A 
jobbing  bargains,  465,  473. 

bill  for  differences,  cost  554. 

wagering  policy  as  to  price  of  foreign  securities,  552. 
STOLEN  GOODS— 

sale  of,  305. 
STOPPAGE  IN  rR^WS/Tr7-(See  &ifc  ^  Good.),  34a--3« 
SUBJECT  MATTER  OF  CONTRACTS— 

in  general,  234— (See  Amilsti*  of  Chap.  III.) 
SUNDAY— 

sales  on,  &c.,  wben  ill^al,  335 — 337,  and  notes. 

other  contracts  on,  560,  and  notes. 
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SURRENDER  OF  TENANTS  INTEREST— 

in  writing,  or  by  operation  of  law  under  Statute  of  Frauds,  262—264. 

SURVEYORS- 

surreyor  of  highways,  &;c.,  suing  predecessor  ;  reimbursement  of,  &c. ; 

whether  liable  personally,  231,  232. 
implied  duty  and  liability  of  land  surveyor  if  he  make  fisilse  estimate.  Sec, 

462. 
his  claim  to  remuneration,  amount  of  charges,  &C.,  462,  463. 
commission  on  sum  to  be  obtained  by  employer  for  the  property  sold,  432. 

TAXES- 

as  between  landlord  and  tenant,  and  when  tenant  must  deduct  them, 
269,  270,  and  notes. 

TENANT— (See  Landlord  and  Tenant). 

TENDER— 

1.  Whefi  available  and  its  ejfect. 

why  debtor  must  make  it  without  demand,  563. 

only  good  in  case  of  a  debt;  nature  of  debt,  616,  617. 

does  not  exthigtash  debt,  only  costs  and  interest,  617. 

it  admits  facts,  &c.,  stated  in  special  count,  617. 

as  to  tendering  amends  in  certain  actions  of  tort,  617,  note  (a), 

2.  By  whom  tender  to  be  made. 

by  agent;  by  stranger;  for  idiot,  &c.,  617,  and  note  (/),  618. 

3.  To  whom  made. 

to  agent,  or  clerk,  distraining  broker,  attorney,  executor,  618,  619. 

4.  The  amount  tendered. 

tender  of  part  of  debt,  bad ;  of  one  of  several  debts ;  of  rent,  &c., 

619. 
of  more  than  debt,  619. 
tender  of  price  in  gross,  being  amount  of  the  debts  of  several  persons, 

620. 

5.  When  made. 

must  be  before  writ  issued,  621,  and  addenda  to  id, 

may  be  made  on  same  day,  or  after  attorney's  letter,  620. 

6.  Of  the  mode  of  making  a  tender. 

money  to  be  produced,  unless  production  dispensed  with  ;  instances, 

620—622;  699,  700,  addenda  to  531. 
insisting  on  stamped  receipt,  or  making  a  qualified  or  conditional 

tender,  622,  623. 
must  be  in  money  of  the  realm,  tender  in  silver,  &c.,  622,  623,  and 

note  («). 
tender  of  bank  notes  above  5/.,  good,  623. 
in  bank  or  provincial  notes,  checks,  ^-c,  good,  if  not  objected  to, 

623. 

3   E 


leplicUioii,  taking  money  out,  coeM,  &c^  626. 
THEATRE— 

unliceiued,  partnenhip  illegal ;  moniet  paid  for  expenses  not 
473. 

conlract  to  dance  at,  536,  note  (A). 

pTomisee  mint  get  licence,  S71. 

when  performer  entitled  to  notice  to  take  a  certun  part,  567. 

liquidated  damages  or  penalty  for  breach  of  engagement,  677- 
THREATS-(See  Dvreu^.  169. 
TIME— 

for  performing  contract— (See  Performanee),  564,  248,  331  a 
to  id.  426. 
TITHES— 

contract  for  a  compOBition  or  retainer  oS,  370— .373. 
TITLE- 

covenants  for  good  title,  conBtniction  of,  73 — 75. 

warranty  of  title  on  sale  of  really,  j247, 246. 

on  sale  of  goods,  953 — 355. 
TOLI^ 

money  had  and  received  to  recover  eicessiTe  toUa,  497, 496. 

effect  of  account  stated  aa  to  tolls ;  admission  of  title,  o&.,  511 
TORT- 

waiver  oF  tort,  and  Buing  ex  eontmctii,  19,  20. 

damages  on  breach  of  contract,  when  action  ia  et  tleSclo,  685. 
TRADE— 

trading,  &c.,  with  enemy— (See  ASau),  150,  151,  527. 

contract  aflectinir  Tevenuc.  521. 
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TRUSTEES— 

in  general  liable  only  in  equity ;  when  otherwise,  226, 227, 480,  481. 
cannot  buy  the  land  they  hold,  236, 237. 
trustees  of  savings  banks,  227,  note  (m). 
cannot  charge  for  their  trouble,  431. 

trustee  paying  legacy  duty,  may  sue  legatee  for  money  paid,  468. 
liability  of  stakeholder— (See  Stakeholder),  476,  486, 
payment  to,  fraudulently,  701,  addenda  to  576. 
fraudulent  release  by,  ki,  and  605. 

action  by  trustees];  as  to  setting-off  debt  from  cetttd  que  trust,  665,  666, 
and  notes. 

UNCERTAINTY-{See  ContracU,  Certainti/). 

UNDERTAKING— (See  Contracts— Guarantees). 

USAGE  OF  TRADE,  &c.— {See  Custom  of,  &c) 

USE  AND  OCCUPATION— (See  Landlord  and  Tenant),  295,  296. 

USURY— (See  Interest). 

enactments  of  stat.  of  12  Ann.  540. 

repealed  as  to  bills  and  notes  payable  within  three  months,  541. 

there  must  be  a  loaji,  541. 

purchase  of  bill — payment  by  acceptor  in  anticipation,  for  a  premium ; 

bankers  accepting  or  guaranteeing  bills  on  commission,  &c.  541,  542» 

and  note  (g). 
there  must  be  an  agreement  for  usurious  interest,  542. 
reservation    by  mistake,  &c. ;  substance  of  contract  to  be  regarded, 

542. 
no  usury  in  case  of  loan  on  a  risk,  542 — 544. 
case  of  annuity  with  insurance  of  life,  543. 
loan  on  becoming  partner,  &c.  188,  543,  544. 
risk  of  insolvency  insufficient,  543,  544. 
loan  without  interest,  if  principal  paid  on  certain  day ;  if  not,  a  larger  sum 

exceeding  5L  per  cent.  &c. — Note  by  instalments,  with  proviso  if 

one  default,  544,  545. 
risk  of  interest  only  not  sufficient,  544. 
•*  loan  of  stock  in  funds — reservation  of  dividends  till  replaced,  &c.,  544. 
valid  debt,  or  contract,  not  avoided  by  subsequent  usurious  reservation, 

though  penalty  incurred  if  excess  taken,  545. 
when  presumed  usurious  reservation  was  at  time  of  bargain,  545. 
of  a  new  or  substituted  agreement  or  security ;  moral  obligation  to  pay 

principal ;  neiv  promise  to  do  so,  good,  41,  545,  546. 
new  security  good  if  all  excess  eradicated,  545,  546. 
otherwbe  wholly  bad,  except  as  to  bond  fide  holder  of  bill,  546. 
separate  instruments  constitute  one   agreement  for  usury,  when,   546, 

547. 
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charges  of  commission  or  for  expenses,  when  not  usury,  547. 
taking  goods  on  discount  of  bill,  547. 
lease  or  sale  of  realty,  when  usurious,  547, 548. 
compound  interest,  548. 
Jbreign  contract,  548. 

offence  of  usury  ;  action  for  penalty ;  declaration  ;  plea,  &c.  548,  549. 
action  for  money  had  and  received,  to  recover  back  excess  of  interest,  497. 

VENDORS  AND  PURCHASERS  OF  REALTY. 
Of  contracts  relating  to  the  purchase  of  real  property. 

1.  In  general :  capacity  to  buy,  &C.,  235—237. 

inadequacy  of  consideration,  237. 

effect  of  error  or  misdescription,  237,  238. 

as  to  purchase  of  several  lots  at  an  auction,  238. 

puffers  at  auction,  239. 

contracts  to  take  and  om^.— (See  Landlord  and  Tenant),  251. 

2.  Of  the  Statute  of  Frauds,  as  it  affects  these  contracts. 

the  first  and  second  sections  as  to  leases  and  interests  in  land, 
and  agent's  authority,  240,  241.     (See  Landlord  and  Tenant,) 
the  third  section,  as  to  assignments  and  surrenders  of   leases,  &c. 

240,  241.— (See  in  general  Landlord  and  Tenant), 
the  fourth  section,  as  to  contracts  for  the  sale  or  interest,  240, 

241. 
as  to  the  application  of  the  statute  to  the  sale  of  growing  crops, 

trees,  underwood,  &c.,  241 — 243. 
parol  licence  to  use  land,  or  build,  &c.,  thereon,  easements,  &c., 

243,  244. 
parol  contract  between  landlord  and  tenant,  as  to  improvements 

244. 
repairs  under  void  parol  contract,  245. 
sale  by  auction  within  the  act ;  auctioneer  may  sign  contract, 

for  either  party  244. 
contract  void  in  j^t^rt  under  the  statute,  244. 
party  liable  on  quantum  meruit  for  timber  taken  under  parol 

contract,  245. 
effect  of  part  performance,  245. 

3.  Of  the  vendors  action  against  the  vendee. 

plaintiff  must  first  perform,  or  offer  to  perform,  his  part,  245, 

246. 
who  to  prepare  conveyance,  and  exceptions,  246,  note  {k), 
when  vendee  becomes  yearly  tenant,  260. 
notice  to  quit  to  him,  271. 

4.  Of  the  purchaser  8  action  against  the  vendor. 

when  the  heir  or  executor  of  vendee  should  sue,  C96,   addenda 

to  246. 
vendor  liable  for  deposit,  interest,  and  expenses,  246,  249. 


iNDXX.  789 

VENDORS  AND  PURCHASERS  OF  REALTY— («mftViM«J). 
when  for  loss  of  baiKSun,  249,  250. 
auctioneer  for  deposit  only,  246. 

plaintiff  must  perform  his  part,  or  offer  to  do  so,  247,  248. 
equitable  objection  to  title,  247. 
agreement  to  grant  or  assign  lease,  whether  must  show  title,  247, 

and  note  {x\  248. 
time  for  completion  of  purchase,  rules,  &&,  248. 
cote  {or  fraudulent  misrepresentations,  as  to  title,  249. 

VERDICT— 

when  an  estoppel  in  favour  of  defendant,  612, 613. 

VOLUNTARY  CONVEYANCES— 

when  void — (See  Fraud),  5,  and  notes. 
VOLUNTARY  PAYMENTS— (See  Money  had  and  received),  495, 497 -^ 

499. 

WAGERS— 

gambling  sale,  or  speculation  on  price  of  market,  &c  illegal,  331. 
In  General  :  are  valid,  and  French  law,  394,  and  note  (r). 
not  material  that  one  party  knew  he  was  right,  394. 
courts  reprehend  them^  refusal  to  try  actions,  394,  and  note  (y). 

Illegal  wagers, 

1.  Contrary  to  public  policy:  instances,  395. 

or  contrary  to  public  peace  or  justice,  &c.,  395,  396. 

2.  If  immoral,  or  calculated  to  hurt  feelings,  or  affect  interests  of 

third  persons  :  instances,  396. 

remedy  for,  396. 

bets  on  persons  gaming. — (See  Gaming),  551. 

on  horse  races. — (See  Hone  Races)  552,  553. 
Wagering  policies  are  void,  552. 

premium  paid  on,  499,  note  (/>). 

rescinding  wagers,  and  recovering  deposit  from  stakeholders,  or 

party,  &c.,  486,  499. 
WAGES— (See  Master  and  Servant),  455 — 459. 
payment  of,  when  presumed,  579. 
set-off  against  for  damage  done  his  servant,  657. 

WAREHOUSEMEN— (See  Bailees). 

sale  by,  of  goods  he  holds,  effect  of,  6  Geo.  IV.,  180,  note  {k), 

WARRANTY  UPON  A  SALE,  Ac- 
warranty  of  title  on  sale  of  land,  &c.,  247,  248,  353,  note  (</> 
warranty  of  title  to  goods  sold  353  to  355. 
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WARRANTY  UPON  A  SALE,  &c.— (coii/wi««0- 

when  implied ;  rule  of  caveat  emptor  ;  remedy,  &c^  353 — 355. 
affirmation  of  a  power  or  right  whereby  anoUier  is  induced  to  act  and 

18  ii\]ured,d54,  355. 
warranty  of  quaUty  or  soundness. 

caveat  emptor,  warranty  not  implied,  356. 
in  case  of  goods  to  be  mam^actured,  356,  357. 
or  of  goods  bought  for  particular  purpose,  357, 358. 
brewer  selling  beer,  358. 

when  implied  warranty  as  to  merchantable  quality,  358. 
what  amounts  to  a  warranty  ;  collateral  representations. 

mere  recommendation  not  taken  as  warranty,  not  sufficient,  358, 359. 
servant's  implied  power  to  warrant ;  warranty  without  authority,  175, 

178. 
warranty  by  one  partner,  201. 

construction  of  particular  forms  of  warranty,  359,  and  note, 
no  particular  form  necessary,  representation  meant  to  be  so,  when 

suffices,  359,  360. 
custom  of  trade,  when  constitutes,  360. 
advertisement  describing  goods  [>articularly,  360. 
sale  by  sample  is  a  warranty,  361. 
representations  not  embodied  in  contract,  361. 
warranty  does  not  extend  to  obvious  defects  then  ezisdng,  361. 
to  unsoundness  in  a  horse,  as  splints,  &c.,  then  in  the  system,  361, 

362. 
sale  '*  uM  allfaultsr  effect  o(  362. 
warranty  against /M/ure  defects. 

semble  is  good,  &c.,  362. 
when  warranty  made,  362. 
rights  and  Uabiliiies  of  parties. 

purchaser  need  not  return  or  give  notice,  may  resell,  &c.,  remedy, 

362,  363. 
effect  of  not  returning,  .363 — 365. 
whether  in  action  for  price  of  goods  or  article  made,  vendee  may 

defend  in  toto^  or  reduce  damages,  by  showing  breach  of  warranty, 

or  insufficiency,  &c.,  363 — 367.  (See  Rescinding). 
in  case  of  sale  by  sample,  366,  367. 
not  in  case  bill  of  exchange  given  for  price,  367,  368. 
proof  of  breach  of  warranty. 

clear  evidence  required,  368. 

what  constitutes  unsoundness  in  a  horse,  368,  369,  and  notes. 

or  breach  of  contract  to  supply  history  of  a  county,  or  a  map,  367. 

warranty  in  a  receipt  for  price,  369. 

of  the  damages  recoverable,  370,  683, 
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WARRANTY  UPON  A  SALE,  &c.— {amrtitt«0. 
pleadings,  &c. 

vendee  cannot  recover  back  price  as  money  had  and  received,  if  he 
do  not  return,  &c,  and  contract  not  rescinded,  364,  365,  369, 
370.  % 

should  declare  specially,  if  contract  open,  when  it  is  bo,  369,  370. 
exception  in  warranty,  370. 

when  purchaser  cannot  recover  keep  of  horse,  370. 
resale,  damages,  &c.,  370,  683. 

WHARFINGER- 

selling  goods  without  authority,  180,  note  (k). 
his  receipt  for  goods,  stamp  on,  93,  note  (n). 

WEIGHTS  AND  MEASURES— 
sale  by,  335,  note  (A:). 

WITNESSES- 

action  by,  for  expenses,  463. 

promise  to  pay  for  loss  of  time,  44,  45,  463. 

compensation  to  scientific  men  for  models,  &C.,  463,  note  (A). 

WORK  AND  LABOUR,  AND  MATERIALS— (See  Services  and  Work, 
— and  Analysis),  430. 
by  builders — (See  Builders  and  Carpenters). 
contract  for,  when  need  not  be  stamped,  99, 105,  106. 
lien  for  price  of  article  to  be  made,  299,  433. 
when  property  in  the  goods  vests  in  vendee,  301. 
contract  for,  to  be  in  writing,  as  under  Statute  of  Frauds,  306, 307, 448. 
badness  of  work  and  materials,  when  a  defence,  451. 
when  goods  must  be  completed  before  price  recoverable,  452, 341,  note  (m), 

363. 
common  count  for,  when  lies,  350,  451,  452. 
warranty  as  to  the  quality  of  the  goods  to  be  made,  356,  363. 

WRIT— 

to  save  Statute  of  Limitations,  653. 

is  the  commencement  of  actions  in  all  the  courts,  702,  addenda  to  620. 

WRITING— 

at  common  law  unnecessary,  and  verbal  contract  of  equal  force,  effect  ot 

Statute  of  Frauds,  4,  56. 
representations  of  the  credit  of  another  must  be  in  writing,  or  action  for 

deceit  docs  not  lie,  330. 
when  required  by  Statute  of  Frauds-^See  Frauds  Statute  of; — Vendors 

and  Purchasers, — Guarantees, — Sale  of  Goods),  56 — 61. 
form  and  signature  of  written  memorandum  under  statute— (See  Frauds 

Statute  of),  59,  314. 
printing,  whether  a  sufficient  signature,  60. 


792 


^Sez, 


WRITING-^«m/mtt^  * 

writing  in  pencil,  61. 

when  authority  to  sign  for  anotfaeMniut  be  in  writing,  60, 171,  635. 

writing  reqtured  in  sale  of  annuities,  ships,  and  copyrights,  60. 
^       or  promise  by  bankrupt  or  infant,  or  to  revive  debt  after  six  years,  60,  61. 

written  contract  must  show  all  the  terms  and  consideration — (See  Con- 
iideration),  55. 

YEAR— 

contracts  not  to  be  performed  withia  a  year  to  be  in  writing — (See 
FrautU  Statute  of),  57.  ' 
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